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circuit, ‘by page Dhgee og writ of erver and 


ence thereto, do hereb t the 
from four to eighty .* eles mac oS 
of the records and in tt 


Richmond, plaintiff in come 
of internal revenue in and for: 
York, defendant in error, as the same remain of record apd on file 
in sai 

‘In testimony whereof I have caused the seal of the eaid tourt to 
be hereunto affixed, at the city of New. York, in the dis- 
trict of New York, in the second circuit, this 
i ue! une aste Independence ¢ of the United | 

x,a 

Gee cad sleventh, 

[Seal of the Circuit Court, Southern District of New York.] 


TIMOTHY GRIFFITH, Clerk, 


? 


Samebee. : 
New York Supreme Court. 
Davip Ricuaonp, Plaintiff, 


Mansnaty B. Buaxe. as Collector of Internal Revenue in. and tee 
Defendant * 


the Second Collection District of New York, 


y oF your 
within twenty dave after the service of this summons, 


the day of service, and in casé of your failure Or. 
t will be taken against you by defa defautt tr the | 
manded in the complaint. 
Dated July 30, ’84. 


Office & P. O. ee No. 167 Broadway, N. Y. diy, 


[Endorsed court. David Richmond ve. 
of internal revenue in and fer 


Copy -of | 
ys, 167 B’way, N. Y. city. - : 
B Blake, Rec'd July 81,84. M. BB. romain and Tyler, 
law offices, Jul- 80, 1884, Broadway, N. Y. city. 
S Notice of Appearance and Demand. 
N. Y: Supreme Court. oa 
Davin Ricmuoxp verew Manat B Biaxs 


You will take notice that I am retained j 
as attorney for the defendant in this action and dema 
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Marsuatt B. Biaxsz, as Collector of Internal Pare 8 th : 
Second Collection District of ‘New York. :. 
David Richmond, the above-named plai aii 


First 
For his fret cause of aetion : 


First. At all times hereinafter mentioned said iacnng 
business in the city of New York as a stock broker. 

Second. That the defendant, during eaid times, was | 
ioternel sovense in and for the second collection diet of Tier 


11 Third: That prior to July 1st, 1881, there was. err neCw 
: or illegally assessed against this plaintiff as an alleged banke 
1 an internal revenue tax amounting to the sum of one hundred. 
- twenty-five dollars on capital al then to be employed by h 
= in the business of banking the average amount inves 
United States sven an nents a ela 
subject to payment Faget de newt K, ce 
: ees 7, alleged to beve teen wi thi pl r. 
ture da tw Dave ntill as 
iadiate both wets capital and 
on or about the 20ih ple une, 1881, 
collector as aforesaid, il y exacted 


*. and illega'ly assessed against this nlaintiff eaid eum of owe unde: 
SC and thinty ve dollars. wo 
a. Fourth: That thereafter and on or about the 23nd day’ 

y 883, this plaintiff duly made his a 0 


4 name age provisions of 
the 


accordi 
ance thereof, and : sed sin 
eg Soe ee en ee | 


Fifth. That the sum so exacted and collected as aforesaid has not 
been to the inti nor hee, any post thececl, cage ee 
is still due and owing to him 

Second. 


- Z 
And for a second cause of action, real Bodph: rn ed in the 

first and second subdivision of the al reference 2 his 

firet cause of action, this plain farther sats a 25 
First. That prior to scary m1 che wan erento “3 
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Third. That the sum so exacted and collected not 
been to the plaintiff, nor has any part thereof, and the same 
is still due and owing to him. 


Fourth. 


And for fourth cause of action, real ing as is alleged 
first and second subdivisions of the allegations with reference 
first cause of action, this plaintiff further states : 


First. That prior to January Ist, 1883, there was erroneously or 
illegally asseesed against this plaintiff as an yy sen 
16 an internal revenue tax, amounting to the sum renty 
| five dollars on capital all then to be em 
in the business of banking beyond the average amount 
_ United States bonds or on an amount of estimated deposi 
su 
or deposi 
future day, alleged to have been with this plaintiff as such banker 
as aforesaid, or on both capital and its; and thereafter and on 
mene oes tear epoar ply por bwey  ew 
ras i y ex an 
from this plaintiff. on account of said tax, was aforesaid : 
~ or ly assessed against this plaintiff, the said sam of seventy- 
ve do 
Second. That thereafter and on or about the 22nd Soaks 
1883, this plaintiff duly made his a appeal to rope 
Internal Revenue against said tax and 
according to the provisions of law in that nad the reins 
of thé Secretary of Treasury established in pursuance thereof, 
more than six months has elapeed since said Loh 
17 decision of the said cheniaines has 
Third. That the sum so exacted and 


has not been repaid to the intiff nor has any part thereof a | 
iy Where plaintiff demands jadgment against eaid AS 
re n n t nst ; oO. 
, othe sum of four hundred and asi irteen ,4 ee 


ee 
4 4 
ae 
&. z 
he 

e 


ene hundred and twenty-five dollars parcel 
other parcel thereof, from June moe > 
dollars, remainder thereof, from Decem pets 


costs of this action. 
(Signed) TREMAIN & TYLER, 


i , 1881, and on one hundred and thirty 
“te : thereof from December Sist, 1881, 


Plaintiff's Attorneys. a 
18 [Endorsed :] U. 8. circuit southern district of BW. y. me al 
David Richmond versus Marshall B. Blake, as collector. y. . 


Complaint. Tremain & Tyler, att’ys for pl'ff. 
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third separate & distinct defense thereto, alleges that. the several 
sums of money al in plaintiff's complaint to have been paid to 
the defendant as co r of internal revenue in and for the second 
collection district of New York have ne: aes been paid into the 
Treasury of the United States by the defendant herein. 

Wherefore defendant demands that plaintiff's complaint be dis- 


missed with costs. 
ELIHU ROOT, 
U. 8. Attorney, Attorney for Def’t. 


23 [Endorsed :] U.S. circuit court, southern district of New 

York. David Richmond versus Marshal B. Blake. Answer. 
Elihu Root, U. 8. attorney, attorneys for def’t. Due service of a 
copy of the within is admitted. New York, 15, 1884. Tre- 
main & Tvler, atto’n’ys for pl’ff. To Tremain & Tyler, » atts 
for pl’ff, 167 Broadway. U.S. circuit court. Filed Sep. 16, 1884. 
Timothy Griffith, clerk. 


24 At a stated term of the circuit court of the United States of 

America for the southern district of New York, in the 
second circuit, held at the United States court-rooms in the city 
of New York, on Tuesday, the 15th day of December, in the year 
of our Lord one thousand eight hundred and eighty-five. 


es eg The Honorable Hoyt H. Wheeler, sitting as circuit 
juage. 


ae : es ae ¥ 24 
‘ a: % : gy Be je he 
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Davip RiIcHMOND 


v8. 
MarsHAL B. Brake, Collector of Internal Revenue. 


Now comes the plaintiff, by Tremain & Tyler, Esqs., his attor- 
neys, and moves the trial of this cause; likewise comes the 
ant, by Samuel B. Clarke, Esq., ase’t U.S. att’y, his . There- 
upon a jury is empaneled and the cause to After 
hearing the evidence of doth parties and ment of counsel 
the jury, by direction of the court, render a verdict, whereby they - 

find for the defendant. 
25 It is ordered that the plaintiff have a sory of all 
“ings on said verdict for sixty days, within which to prepare 
‘end _serve a bill of exceptions herein. 
' A copy. 
et TIMOTHY GRIFFITH, Clerk. 


26 United States Circuit Court, Southern Dist. of New York. 
. Daviv Ricuwonp, Plaintiff, 


versus 

MarsHaLy B. Biaxs, Defendant. 

The issues in this action having been brought on for trial before 
the Honorable Hoyt H. Wheeler and a jury, at a stated term of the 
Unitéd States circuit court, held on the third Monday 
the year 1885, in the United States court building, 
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Pie 


Defendant’s counsel here conceded that the amounts stated iu the ~ 
complaint were the correct amounts and the dates of the payments 
were correctly stated. 


A. Those amounts were paid to me as collector and deposited in 
the Treasury. 
30 My impression is that the tax is one twenty-fourth of one 
per cent. a month ; I didn’t calculate it; I think it was upon 
capital. I have had the claim of Mr. David Richmond before me, 
together with other claims, they having been yeferred to me by the 
Commissioner of Internal Revenue. I mean claims for refundi 
sent tome by the commissioner in August, 1884. In the usua 
course of business, when those claims are decided I receive notice of 
the decision by the commissioner. I don’t remember that I have 
received any notice of decision in this case. 


Being cross-examined y counsel fur the defendant witness stated : 


I saw the appeal to the commissioner made by the plaintiff in 
this case in August, 1884. | 


Davin RicHwonp, the plaintiff, being duly sworn and examined, 
testified : 

My place of business is 33 New street; during the years 1881 and 
1882 and 1880 my business was that of stock broker; according to 
my understanding that is a well-defined avocation ; it consi in 
buying and selling stocks for customers and carrying them by bor- 

rowing money for customers to carry those stocks on; that 
31 occupation was carried on by a great many members of the 

New York stock exchange; there are some bankers in the 
stock exchange, but the business carried on there as a rule is that 
of stock brokers. 

Q. Do you know whether or not the business of banking is a well- 
defined avocation ? “ 


Defendant's counsel objected and the court sustained the objec- 
tion and the plaintiff's counsel duly excepted. 


Q. Does the business of stock brokerage, as you have described it, 
necessarily require any capital ? 

; Derenpant’s Counse ; | object; the question is not here as to 
whetber this business requires any capital, but what the plaintiff 
had ir his business. 

ow a7 He has told where and what his business is, as he 
co es it. Now, what is necessary or supposed to be necessary 
isn’t of any account. What does he do? 

PLaInTiFF’s CouNsEL: He has described what he does. Now I 
want to see if he used any capital in the business. 

The Court: You can ask him if he has money employed in the 
business. 
a g Did you have any capital employed in the business of sfock 

er 


A. I did. 


a iy ae Oe an ee Ae el ee ee i Pe: eee ee ee ee 
es : rts & 


what he did. > 


Plaintiff's counsel excepted. : 
Were you engaged in any other business. 
er at that time? 
A. None whatever. 
Derenpant’s Counsst: Your honor passed upon 
a moment ago, and counsel has taken advantage. I 
nestion and answer. it 


we are endeavoring to determine in , : 
The Court: What his conclusion is or what he’ 
be of no account whatever 
83 what he did, not whet he t 
PLAINTIFF'S 3 


to show that appropriate ws 
The Court: You the question 

- Plaintiff’s counsel ex tay 
The defendant admits that the 

amounts stated in the complaint and 


ae a a eee ae ’ 
Pas ik 


shy (Ne Seal bys 
a Pe, Cae ees Sh gl ads ta | 
eee eae 
“oe me 
; a x 
Oe i 


DAVID RICHMOND Vs. MARSHALL B. BLAKE, COLLECTOR, &¢. 


‘was used by both clerks and customers ; clerks would talk there 
with customers and receive orders or talk over other matters. 
were sometimes behind and sometimes in front of the partition; 

never talked to customers through the openings in the parti- 
tion ; they would go right up to the customers and talk to them. 
When the clerks were at work behind the partition and customers 
came in they might talk to them over a wooden rail or might 
outside ; there was no general rule about that; the customers would 
sometimes walk behind this rail, sometimes stay in front. 

Q. Now, this front office you describe as being occupied by you— 
was that accessible through the front door so that any one having 
aoe or bonds for sale might enter and transact any business 

ere 

A. I might not accept an order from a person I didn’t know. 

Q. I simply asked you if it were possible for the general public to 
come into that place, not what you would do. 

Q. (repeated.) Now, this front office you describe as being occupied 

by you, was that accessible to the public through the front 
85 door so that any one having stocks or bonds for sale might 
enter and transact any business there? 

A. Can I answer that in my own way ? 

Q. No; you will answer the question according to the fact. 

A. As I do my business, if a stranger comes in and I don’t know 
him and the clerk don’t know him he would be put out. 

The Court: He wants to know if you had a public office for peo- 
ple to come in? 

Answer. If a person came in whom I didn’t know and the clerks 
didn’t know—— 

PLaINTIFF’s CounsEL: Anybody could walk into the office and 
walk out again ? 

The Court : Was it a public office for those who chose to come in ? 

Answer. But if a man was not known he would be asked—— 

PiLaintiFr’s CounseEL: The question calls for an answer as to 
whether the general public could come in there with bonds, etc., and - 
transact business. Now, the witness has said that if the — 
public came in there and was not known that they would be put 


out. 
. The Court: Stop right there and get just what he means; the 
inqusy is not as to what is done when they get in, but it is as to 
whether that is kept as an — place where people can come in 
through the door and do business there? 
“ Answer. The people who had business with me could 
come in, naturally. 


Continuing, witness testified : 


I have a sign on the door which has been there four or five years. 
It reads, “ David Richmond, stock broker.” If a custome? came 
into my office to buy stock he would give me an order and hand 
me a margin to protect me against loss for the purchase; then the 
next day when the stock was delivered to meI would borrow money 
to pay for it. This is a regular purchase ; sometimes customers pay 


in full for stock. We ‘solders, book 
stock board, sometimes 
We receive certificates purchi: 
day. It is sent to my office 
in in payment drawn on the | 


0. Ba ee aoe 
say you drew your check ) 
ay Se ee you 
ch ffs dru on your bank in which you be 
capi 

A. I way «portion of my capital, or shaybe more than m 


prey spans Fregim. oy si aif 
be if some of it hed to beta the bank. tae 


Q. Assumi 
A. It couldn 


Q. Couldn’t you borrow money and place is barat ts 
Ans. Borrow that money on your customer's comers oak i 
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fairly. I don’t perceive that he volunteers anything. I understand 
him to say he borrowed money and put up his customers’ stock and, 
if need be, stock of his own. 

The Witness: Sometimes. 


Q. When would you deliver this stock to your customer who had 
ordered it? 

A. Might not deliver it to him at all; he might sell it out the 
next day. 

Q. He might sell it out the next day? 

A. Yes. 

Q. Then, in the meantime, you have only received from your cus- 
tomer, first, an order to purchase the stock, and, second, a margin to 
secure you, and in the meantime you have purchased the stock, 
drawn your check against your moneys in the bank to pay for them ? 

A. I then borrowed money to make the bank balance up again. 

Q. You have borrowed money ? 

A. I may have done that meantime. 
39 Q. Or you may not, if your own capital was large enough ? 

A. But the chances are I would not have enough. Asa 
rule, when the stock purchased was delivered to my cashier we would 
draw the check. If my bank balance was lower than it should be 
I would borrow money sometimes, but not a!ways, by hypothecation 
of the stock purchased in order to make up the proper amount 
again. I might use that stock or I might use other to borrow 
the money to keep the bank balance up, but I would not go to work 
and use that stock before I paid for it. The check is paid the next _ 
day, as it has to come through the clearing-house first. After the — 
stock was received sometimes we would borrow money on it in the 
course of half an hour; sometimes it would lie in the drawer for a 
week and then borrow money on it. 

Q. Do you have a drawer in which you keep stocks that come into 
the office ? a 

A. Not all of them; we keep the bulk of them. Sometimes that 
stock might be sold by the customer and would not go into the 
drawer; the sale might be simultaneous; he might me if it 

went up one point to sell it right out again. If it was not 
40 . sold I raga it was put in the drawer for the time being. 
. It might be there one or two days or a week. If we bought 
a stock for a customer that was not held in very high repute by the 
. banks we might use it to borrow on or might not. 

Q. In pet event you would use the that you found in the 
drawer, pective of who the owner was? 

A. Not at all; not necessarily. 

Q. Did you not state that you sometimes used the stocks of other 
customers for the purpose of raising money ? 

A. Stocks belonging to myself. 

Q. Then you do not always use the stock which is purchased for 
the purpose of obtaining money to make good your account? 

A. Generally speaking, we do. 

Q. Is it yes or no; do you or do you not? 


at 


over and above the margin on 
does pay, and sometimes 
41 out out - 


argin” is money put against lees for 
which Tg for my canouiahe at a certain price if I should eusta 

By Is not a margin a certain percentage of the — me 
value of the stock parchesed? ae 

A. As arule it ia; that is the only way Took obit; « . 
be either cash or its equivalent in some : 

Q. Now, then, ha received a margin | 
either consisting of or certain | 
other securities equal in value to this cash 5 2 
purchase pursuant to his order of a corte aan 


purchase, * when do you deliver the stock to him?: 


Q Out of what funds or from what resvress ‘ore fund 
which this check is drawn pigeotet 


42 
answered. 
The Court: He said his fand in the bank. . 


Q. Your capital ? 4 ee 
The Court: His money. : 
The Wrrwmse: Of capital of my own. | ea: 
Q. It is your money, I understand? af 
Piarntirr’s Counszi: I object to that; it has been anewered ; « 
course it is his money. a Fe 
Derenpaxt’s Counset: I want the witness's statement ; I don 
want Gen. Tremain to state it. ‘ 


o 


stock 
A. Wel , you 
sell the other right 
ror deat 
a 
@ See ea with your enomer? 
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Q. On your ledger? 
A. Yes. “i 


Q. What does that account show ? 


PLAINTIFF’s CounsEL: We object to that as immaterial, sir. Now, 
the way a stock broker—— 
DEFENDANT’s CounsEL: I don’t want to know from you, but the 
stock broker. 
PiaintiFF’s CounsEL : The way a stock broker or any other 
43 party keeps his books of account as long as there is no statu-e 
regulating the method of keeping the books, as there is con- 
cerning tobacco and distillers of liquor, for the purpose of ascertain- 
ing the taxes imposed—the way that anybody keeps books of account 
is utterly inconsequential and is utterly immaterial. 
The Court: He may let us know if it’- his custom to keep an ac- 
count with his customer. 
_ Pearntirr’s Counsev: I take the benefit of an exception. 
The Court: He may answer the question as to whether he opens 
an account with his customer. 
A. I do. 
Q. Do you credit him with the amount of the margin which you 
receive ? 


Priarntirr’s Counsgx : I object to that. 

The Court: You can answer. 

PLAINTIFF’s CouNSEL : I take the benefit of an exception as irrele- 
vant and incompetent. 


A. We credit him with the amount; if it is money he received 
credit for it; if it is securities he receives credit, of course, for that. 

Q. Do you a him with the cost price of the stock purchased 
pursuant to his order? 


P.atntirF’s Counse.: I object to that as immaterial, irrelevant, 
and incompetent. “ 
The Court: He may answer. 


44 A. I do. : 
Q. And do you charge him with the interest on the differ- 
ence between the cost price of the stocks and the amount of his 


PiaryziFF’s CounsEL: We object to that as already answered and 
as irrelevant, incompetent, and immaterial. 

The Court: He may answer. 

PiaintiFr’s CounsEL: We take the benefit of an exception. 


A. He receives interest on the amount placed to his credit and is 
charged interest on the amount placed to his debit, which is practi- 
oy ne onan: You asked me the way in which it is done, I un- 

erstar r 

Q. Then, instead of deducting the lesser number from the “eo 

number and then calculating the interest charge to be made to: 


@ And thet interest is charged aguinet bien ip 
| ss him dete 

A. No stated time; it depends upon whether the a 
not, or w-ether it is paid for afterwards by him—tak 

Q. It is charged to him up to the time that he eit 
his account or——— | ends eh 

A. Settled in full. 

Q. That may be done in two _? 

which you hold or by paying the. 
45 him on your books as the purche 
A. Yes. 


Q. At what rate of int crest were your customess cna 
debits against them duri:sg the year- 1880, 188], and; 

To which question plaintiff’s counsel objected as im 
evant, and ran which bjection the court 
plaintiff’s counsel duly excepted. : : 

A. Most of the time at the rate of six pe cont., but 
pay large prices for borrowing money we bad to ch 
on that account; the rate was never, to my i 
per cent.; but we did not always charge a 
cause we paid a higher rate. In the ; 
was very active, and at:that time we charged mor 
We borrowed money from different banks and : 
from individuals outside or sometimes 
hoger to have a balance more than they war 
a rule, the rate of interest was above four per ceal 

7 Now, you have es the Pa oso | 
orders rchase, won't you please he jury | 


when the time to deliver it to 
rives [ deliver it and receive 
it to him. 
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A. No; never for that kind of favor; never; never had‘an in- 
stance of that kind in my life. | 
The Court: You don’t hold any funds to check? 
47 The Witness: Never, as a rule. We very rarely have 
checks drawn against us by our customer; if we ever did it 
was not in the manner of the general business at all; it was an ex- 
ceptional thing. No man who ever had stock for sale had drawn 
the full amount of purchase on that stock—drawn a draft ; he might 
have drawn a few hundred dollars—one or two hundred dollars ; 
something like that. 

Q. How as to the sale of stock ? A customer comes in with a cer- 
tificate and asks you to sell it; describe the entire transaction. 

A. I go up to the board and sell it. I pay him sometimes that 
day, sometimes the next, but very — indeed when he delivers 
the certificate of stock. I keep the certificate in the office untill I 
go to the board to sell stock ; sometimes until the next day; some- 


times I borrow money on it overnight; I keep it in the drawer or 


in the safe or in the desk; it is paid for with money in the bank 
to my credit by my personal check. 

In the case of the country customer who sends an order to sell, 
stating that he will forward the certificate of stock by mail or as soon 
as required, I sell the stock and notify him of the sale; then he 

probably sends me the certificate. 1 don’t send him the 
48 money for that certificate before I receive it. This order to sell 
would probably be sent to my place of business. 

In the case of a “ short sale” it was just the reverse of the pur- 
chase business; I sell it, and when the time comes for delivery I 
borrow the stock of another broker. 

Q. You tell your broker friend or business a that you 
want to get one hundred shares of Lake Shore, for instance ? 


PLAINTIFF’s CounsEL: Want to borrow. on 
DEFENDANT'S CounsEL: Well, he has got to get it. ~~ 
PiaintiFF'’s CounsEL : That is not what he said ; he said borrow. 


A. I would tell a friend that I wanted to borrow one hundred 
shares of Lake Shore, and he says, “Al- right; you can have it.” 
He sends it down to my office in a short time, ee I pay him for it ; 
I pay bim the market price with money to my credit in the bank ; 
the customer who has ordered this short sale may have sent me 
— or may not have; he may have given me stock as margin or 

er rity. | 

Q. Is he credited with that amount of margin ? 

Plaintiff’s counsel here objected to the question. 

49 The Court: We will take his course of proceedure. 

Plaintiff’s counsel then excepted. 


Q. He is credited on that amount of margin, is he? 
A. He is when we get it. 
Q. On your books is he debited with anything? 


es _ ee eo wee 
er? i ee eee Oe 
Tie la aad « . « 


’ x "a * ; | 
A fe” | eee 
) / ~ 


2s 


¥ 


ea 
Se wviligs 
Ae 


ts 


Win te cecil ayy eta at 


Jorel 
“Eeoate 


POPe et 


20 DAVID RICHMOND VS. MARSHALL B. BLAKE, COLLECTOR, &C. 


Q oo make up your deposit ticket and send it to bank ? 

A. Yes, sir. 

Q. And that, with many so received by you, would go towards 
making up your bank credit, against which your checks were drawn 
for payments of stocks purchased or for advances made on stocks 
borrowed? : 

A. The regular line of business ;_yes. 

Q. Now, when the person to whom you have loaned this stock 
gets through with it how would he send it back to you? 

Ans. He would notify me in the morning that he was fring to 
return it to me. He would just reverse the transaction and I would 
pay him for it. 

Q, He —— present it to one if your clerks in the office? 

A. Yes. | 
§2 ; Q. —_ your book-keeper or cashier would draw a check 
or it 


A. Yes. 

oO check would be passed ‘out to the person who bought the 
stoc 

A. Yes, sir; that is right. 

Q. That would be the check against this man ? 

A. Just the same as buying the stocks; yust for general accounts; 
yes. When I wanted to borrow any money, say I found myself short, 

would go to the stock exchange, or to my bank, or to other banks, or 
to other individuals outside, and as collaterals I used stocksand bonds 
or securities belonging to myself or to customers; anything I had a 
right to use. Where they were sent to me for sale in my possession 
I used them in the regular business. 


Being redirectly examined by plaintiff’s counsel, witness testified : 


Borrowing stock or loaning stock is equivalent to borrowing or 
loaning money ; sometimes it is; but some borrow cheaper in that 
way. The stocks loaned are generally stocks for which there is a 
special demand. There is a daily borrowing and loaning of stocks 
on the stock exchange. When I loan stocks and receive money 
and the stocks are subsequently returned to me I pay money 

back. The checks are for the same amount, with interest or 


: 68 with deductions made for charges or for the use of the stock, 
; w whatever it may be. There is no regular buying and selling 


commissions in such a transaction, but the stock may in great 
demand, and they loan it for, say, twenty-five dollars 100 shares over- 
night. It depends on the demand for that particular stock at the 
time of cy The stocks that I loaned in that way are those I 
had a right to loan or to dispose of. There were some casesin which 
— was stock that I was to hold absolutely and yet had rot that 
right. ay 

Q. Is it a part of your general business or was it during the 
period of these taxes for customers to draw on you, except when there 
was money, as the result of closing a transaction to their credit? ° 

A. Not asa rule; very seldom. When such drafts were made 
they were almost the result of previous arrangements or notification. 
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business of banking, and it is upon that topic that it occurred to us 
in the preparation of this case, if not with this witness, certainly at 
some proper stage in the cause, that testimuny should be received to 
show that in the commercial community the business of banking 
was an identifiable occupation and avocation, bw that it shall be de- 
scribed by one witness nor by two; not that the statutes shall be so 
far illuminated by testimony as to enable the jury to determine 
whether, according to the general tenor of the commercial world, the 
particular avocation which has been taxed—this pluintiff’s avoca- 
tion—was not then the class of business r ized as banking. Now, 
we wish to offer some testimony on that subject, but by this witness 
it might not have been competent until this cross-examination. 
After this cross-exaniination, as it occurs to us, we are entitled 

enter = that enquiry now. 3 
57 The Court: I understood you, upon your opening, to claim 

that, although the a might appear to be a banker 
under the first chapter, still he would not be taxable on his capital 
unless it was — employed in the business of banking according 
to the trade understanding. If I understood you aright, I under- 
stood you to make that puint. AsI understand you now, you desire 
to bring up testimony. 

Pcarntirr’s CounsEL: In my opening I claimed on two grounds 
that even though he was a banker within the description of the 
statute that even then his capital was not employed in the business 
of banking. 

The Court: I was only mentioning one ground; he wasn’t a 
banker at all; but if he was within this class, still he was not within 
the ordinary acceptation, and therefore his capital should not be tax- 
able. Although he was, within the meaning of the statute, a banker, 
I understand your point; I don’t think your view is one that I 
should desire to adopt; still I desire that you have every opportunity 
to raise any fair question on the statutes. 7 

Perhaps you will raise it as well if it is excluded as if it is re- 
ceived; and I therefore exclude the testimony, which will save you 

the question. 
58 PLaInTIFF’s CounsEL: I take the benefit of an exception. 


Q.«In this business that is done for houses in other lines 
of bugjness the stocks are received and you are indemnified from 
loas in the method you have described ? 

A. ¥es; these transactions of purchase and sale occur in the stock 
board asa rule. I have never known anything under the name of 
“discounts” done in my office. I don’t get discounts at the bank. 
When stocks come in that I have purchased I draw my check—the 
check is drawn on the money of checks deposited that day on other 
banks—that is, checks for the sale of stocks delivered to-day and 
sold the day before. I may have made three or four different de- 
posits. The stocks are delivered before quarter past two. I give 
the checks for them as the stocks come in—that is, as a rule, re 
quarter past two. The checks are almost always given before 
quarter past two. In a rare case it may be later. Asa rule they 
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for that day I wuuld go up to the stock exchange and probably loan 
it at current rates; when it was loaned the man who borrowed it 
— the certificate down to my office and I would give him 
a check. 


By plaintiff’s counsel: 


Q. That money was in the bank, but you credit that as the result 
of your previous transaction ? 


A. Yes. 
Q. Might have been borrowed or not? 
A. That is exactly so. 


By defendant's counsel : 


Q. Might have been your capital? 
A. Not very much. 


By plaintiff’s counsel : 


Q. Is it a part of your business to advance any money to the cus- 
tomer? 


uae oe : eppeaet I object; not what is his business—what 
id he do 
62 The Court: Do you expect him to answer any differently ? 
PLaintirF’s CounseL: I forgot to ask him about that at 

time. 

The Court: You may ask him whether he has any other business 
other than that he has described. 

nnaees CounseL: Carried on at this place or any other 

ce. 

. PLAInTIFF’s CounsEL: That is what I would like to have done, 
but I understood your honor to exclude that. 


By plaintiff's counsel : 


Q. Did you carry on any other business at the place you have de- 
scribed except the business you have already described ? 

A. That is the way I said it. 

Q. Is it or not the fact that many members of the stock exchange 
have no office whatever of their own ? 


Objected to. 


Pearntirr’s Counsgt : It is part of the definition of the broker ; 
we are to explore what is a broker. 
The Court: He has nothing to do with what is a broker. 
PiaintiFF’s CounsEL: The old statutes speak of brokers, and the 
question is whether a broker is or is not a separate avocation. 
The Court: The old statutes has been repealed, and if this nan 
is taxable as a banker it is all right whether he was a broker 
63  ornot. If he wasn’t actually a banker, why, of course, lse has 
been wronged. 


Objection sustained, and plaintiff's counsel duly excepted. 
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The court refused to receive such evidence, and plaintiff's counsel a 
duly excepted to its exclusion. i 


Plaintiff’s counsel then asked : 
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the plaintiff for the all excessive taxes mentioned in the com- 
plaint was presented to the Commissioner of Internal Revenue on 
the 20th day of June, 1883, having theretofore been verified by the 
claimant for that purpose, & the witness who presented the claims 
to the Commissioner on that day was examined and testified and 
indentified the form upon which the claim was made out. 

The court overruled the objections of the defendant’s counsel that 
no sufficient appeal to the Commissioner had been taken pursuant 
to the statute, and for the purposes of this case held that claim 
was presented to the Commissioner according to law and suit there- 
upon reasonably instituted. : 

The defendant himself had meantime been called as a 

66 witness and testified that he had had the claim before him 

in August, 1884, and that, in the usual course of business, 

when these claims are decided by the Commissioner I receive notice 
of the decision, and in this case I have received no such notice. 

The foregoing compromises all of that evidence that was adduced 
on the part of the pla‘ntiff. 

The defendant offered no evidence, but moved the court to in- 
struct the jury to find a verdict for the defendant, which said motion 
of — the court granted, and the counsel for plaintiff duly excepted 
thereto. 

Plaintiff’s counsel had requested the court to submit the evidence 
to the jury, which request was refused, and counsel for the plaintiff 
duly excepted. 

Plaintiff’s counsel also requested the court to submit the following 

uestion to the jury, namely: 

“Did the plaintiff have a place of business where credits were 
opened by the deposit or collection of money subject to be paid or 
remitted upon draft, check, or order, and was the capital on which 
he was taxed employed in such a business?” 

This fu eg the court refused and plaintiff’s counsel duly ex- 

cepted. 
67 Plaintiff’s counsel also requested the court to submit the 
following question to the jury, namely : 

“ Did the plaintiff have a place of business where money was ad- 
vanced or luaned on stocks, bonds, bullion, bills of cxchange, or 
promissory notes, and was the capital on which he was taxed em- 
ployed in such a business?” 

his the court refused to do and plaintiff’s counsel duly ex- 


tea. 
Plaintiff ’s counsel also requested the court to submit the follow- 
ing question to the jury, namely: 

“ Did the plaintiff have a place of business where stocks, bonds, 
bullion, bill- of exchange, or promissory notes were received for 
discount or for sale,and was the capital on which he was taxed em- 
ployed in such a business?” 

This the court refused to do and plaintiff’s counsel duly ex- 


cepted. 
Plaintiff ’s counsel also requested the court to submit the following 
question to the jury, namely: | 


Se oat ate ool ee 
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This the court refused to do and 


69 Plaintiff's counsel also requested the coutt, in enamine af 
with the following prayers for instractions, fo instruct the jory 
as follows, namely: 


“To be taxable plaintiff's s capital must have bern employed in 
general business and in a place of business in one or more ofthe 


ways indicated in the first three questions, and not ine business to 
which one of those ways or a part of it is incidental.” 
This*the court refused to do and pleintiff’s counsel daly ex- 


Plaintiff's counsel also requested the court, in accordance with 
the oe prayers for instructions, to instruct the jury as follows, 


«The jury are at liberty to regard to regard the circumstance thet 
Congress has by legislation recognized the distinction between bank- 
wt a and brokers as such, and bankers doing business as 

This the court refused to do and plaintiff's counsel duly ex- 


Pie intiff’s counsel also requested the court, in accordance with 
posts mbes, prayers for instructions, to instruct the jury as pers 
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This the court refused to do and plaintiff’s counsel duly ex- 


Plaintiff's counsel also requested the court, in accordance with the 
— prayers for instructions, to instruct the jury as follows, 
namely : 

“The jury are to determine whether plaintiff had any — em- 
ployed in the business of banking, as that term is usually under- 
stood in trade and commerce.” 

This the court refused to do and plaintiff’s counsel duly ex- 


ted. 
| e Plaintiff ’s counsel also requested the court, in accordance with 


the following prayers for instructions, to instruct the jury as follows, | 


namely : 

“The jury are to determine whether plaintiff’s business in which 

he engaged his capital was or was not the loaning or advancing 

money on stocks, bonds, bullion, bills of exchange, or prom- 

71 ~~‘ issory notes, and in answering this question will consider 

| whether transactions of this character were exceptional and 

incidental or were substantial features of plaintiff’s business to which 
he devoted more or less of his capital.” 

— the court refused to do and plaintiff’s counsel duly ex- 
cepted. 

laintiff’s counsel also requested the court, in accordance with 
the nt prayers for instructions, to instruct the jury as follows, 
namely : 

. The Government was not entitled toa tax on any sumsas capital 
which were not in truth and fact set apart and designed by plaintiff 
and by him actually employed in the business of banking as above 
described.” | 

This the court refused to do and plaintiff’s counsel duly ex- 


cepted. : 

Plaintiff's counsel also requested the court, in accofdance with 
the —e prayers for instructions, to instruct the jury as follows, 
namely : ; 

“The phrase capital actually employed in the business of banking 
must be given its fair and ordinary signification, and therefore the 

jury must give it such app! ation to the case at bar as is con- 

72 ___ sistent with its ordinary use; as, for instance, as applied to 
* banking corporations.” 

Tbis the court refused to do, and plaintiff's counsel duly ex- 


: Plaintiff ’s counsel also requested the court, in accordance with the 
— prayers for instructions, to instruct the jury as follows, 
namely : 

“The jury must determine what was the capital and 
what part thereof, if any, was fairly employed in banking busi- 
ness.” ' 

This the court refused to do, and plaintiff’s counsel duby ex- 


intiff’s counsel also requested the court, in accordance with 
the — prayers for instructions, to instruct the jury as follows, 
namely : , 
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73 t meaning to be che tar capa toh 
en ven 
Field, J., in 2 Wail., 286.)” 
This the court refused to do, 


Plaintiff's counsel also requested: the obart, in conasiasl # ith 
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name ght ie 

« Partios may do business as bankers ‘and. may aleo engage 
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intiff’s counsel also requested the court, in accordance with the 


aoe prayer for instructions, to instruct the jury as follows, 

name 

_ Merely loaning on stocks or merely receiving stocks for sale does 
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nthe court refused to do, and plaitif's couneel dulyves- 
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incidental to some other transaction and pursuit, must be a 
75 =‘ main and general feature of the business to come within this 
language of the statute.” | 

“84 the court refused to do, and plaintiff’s counsel duly ex- 
cepted. ; 
hereupon the court instructed the jury to render a verdict for 
the defendant, to which instruction plaintiff’s counsel duly excepted ; 
whereupon the jury did render a verdict for the defendant under 
said direction and exception. 

And because none of the said exceptions so offered and made to 
the rulings, instructions, and decisions of the court do a upon 
the records of the said trial, therefore, on the prayer of the said 
plaintiffs, by their counsel, said judge has hereby allowed the said 
several exceptions and has signed this bill of exceptions this 19th 
day of March, 1886, as and for the sixteenth day of December, 1885, 
the day of the trial and verdict as aforesaid. 

HOYT H. WHEELER. 


_ Endorsed: U. S. circuit court, south’n dist. N. Y. David Rich- 
mond, pl’ff & appe’t, vs. Marshall B. Blake, d’f’t —resp’t. Bill of ex- 
ceptions. 


76 Str: You will please take notice that the within is a copy 
of appellant’s proposed bill of exceptions in the above-en-’ 
titled action. 
Dated New York, Feb’y 27th, 1886. 
TREMAINE & TYLER, 
Attorneys for Plaintiff and Appel’t, No. -67 Broadway. 


Endorsed :] U. 8. circuit court. Filed Mar. 22d,1886. Timothy 
Griffith, clerk. | 


77 Assignment of Errors. 


Supreme Court of the United States. October Term, in the Y ear of 
our Lord 1886. 


Davip Ricuasonp, Plaintiff in Error, 
ag’t . 
MarsHALL B. Biaxe, Defendant in Error. 


Afterwards, to wit, on the second Monday in said term, before the 
pa in the Supreme-Court, at the og in the city of Wash- 
ngton, mes the said David Richmond, by Tremain & Tyler, his 
attorneygyand says: 
That in the record and marrage) aforesaid there is error in the 
several rulings of the court to which exception has been taken and 
in the refusal of the court to admit testimony and in the re- 
78 — fusal of the court to submit the testimony to the jury and in 
other respects where exception was taken and allowed, as 
more fully and at large appears by the bill of said exceptions as the 
same appear of record, and that by the record aforesaid it a 
that judgment aforesaid in form aforesaid given was given for the 
said défendant against the said plaintiff, whereas by the law of the 
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, attorney- for 
New York city. U. 8’ cireait court. 
Griffith, clerk. 


80 Joinder in Error. 


Supreme Court of the United States. October Term, in the Year 
our Lord 1886. 


Davip RicuMonp, ggg in Error, 
Manrsnat B. Buaxz, Defendant in Error. 


And now enmes Geaahe Sashes Sea Stephen A. 
his attorney, and says that there is no error | 
record uforesaid in manner and form cr cmigned by the 


STEPHEN A. WALKER, 
U. 8. Attorney and Athorney for the 
“Endorsed:” U. 8. Su 
plaintiff in error, ve. 
Joinder in error. A. Walker, United 
8. circuit court. Filed July 28d, 
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83 - Endorsed: U. 8S. circuit court, southern dist. of N. Y. Da- 

vid Richmond vs. Marshall B. Blake, as collector of internal 
revenue, &c. Stipulation waiving bond and taking ite place. Tre- 
maine & Tyler, att’ys for plaintiff, 167 Broadway, New York city. 
U. 8. circuit court. Filed Mar. 30th, 1886. Timothy Griffith, ; 


84 Unirep States oF AMERICA, 88: 


To Marshall B. Blake, as collector of internal revenue in and for the 
second collection district of New York, Greeting: 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October, eighteen hundred and eighty-six, 
pursuant to a writ of error filed in the clerk’s office of the circuit 
court of the United States for the southern district of New York, 
wherein David Richmond is plaintiff in error and you are defend- 
ant in error, to show cause, if any there be, why Oe in 
the said writ of error mentioned should not be corrected and speedy 
justice should not be done to the parties in that behalf. 

Dated March 30, 1886. 


WM. J. WALLACE. 
85 [Endorsed:] U. S. Supreme Court. David Richmond, 


— in error, against Marshall B. Blake, as collector of 
internal revenue in and for the second collection district of New 
York, defendant in error. Citation. Tremain & Tyler, att’ys for — 
pl’ff in error, 167 Broadway, New York City. 


Due service of a copy of the within citation is hereby admitted 


this 30 dav of March, 1886. 
STEPHEN A. WALKER, 
“ U8 Ally. 
* 5 :] U.S. circuit court. Mar. 30,1886. Timothy Griffith, 
clerk. 

Endorsed on cover: S. New York C.C. U.S. No. 752. David 
Richmond, plaintiff in error, vs. Marshall B. Blake, collector of in- 
ternal revenue for the second collection district of New York. Filed 
October 13, 1886. . 


w 
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the defendant, his own testimony should be noted 
(Rec., fol. 29) that Ae “did not make that assessment ; 
it was made by the Commissioner of Internal Revenue.” 


The opinion of the superior officer, of course, prevailed, | 


and resulted in the defendant's exactions of the ques- 
tionable taxes pursuant to the Commigsioner’s assess- 
ment. Accordingly, the plaintiff in error, in due sea- 
son, and after the proper preliminary steps (Rec., p. 26), 
sued to recover back the sums thus paid with inter- 
est as taxes “ erroneously or illegally assessed or col- 
lected ” (see the provisions of Section 3226, U. 8. R. &; 
also Section 3220). The defense below was made by 
the Government, and the tax wag claimed to be legal 
under the second subdivision of Section 3408, U. 8. B. 8. 

The plaintiff in error claims that, as well under the 
statutes as according to the actual facts, the “ business 
of banking” is not the “ business” of the stock broker ; 
and that the capital used by plaintiff in error as a stock 
broker is not in any sense “ capital employed in the busi- 
ness of banking.” This distinction plaintiff claimed 
was fully established by the evidence received; while 
it is further claimed that testimony oy way of Sortify- 
ing this distinction was erroneously excluded by the 
Court below at the trial (Rec., p. 65). It was farther 
claimed that the Court errorneously refused to submit 
the case to the jury (Rec., fols. 66 to 75). 


The Controversy 


represented by the trial below has an official history, | 


the significance of which is, that, in recognition of the 


statutory, departmental and actual distinctions between 


stock brokere and the business of banking, the 


plaintiff, 
together with some other members of the N. Y. Stock . 


Exchange similarly engaged, had not theretofore been 


regularly taxed upon their alleged capital that was em- 
pivyed in the business of stock brokerage, as if such em- 
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terminated. It seems, however, that the Washington 
Internal Revenue bureau in the year 1881, s0 far re- 


vived further controversy as to subject certain well- © 
known members of the New York Stock Exchange sup- — 


posed to have any capital (and some had no capital or 
needed none), to further official visitation; and upon 
the new device that some brokers were subject to . the 
tax on banking capital there was obtained sufficient 
information to enable some such a tax to be declared ; 
so that upon an estimated capital in each case,a tax 
was assessed against these brokers, as though ther 
capital was “ employed ” in the “ business of banking,” 
and subject to the tax of one twenty-fourth of one per 
cent. each month, under the second subdivision of Seo- 
tion 3408, U. 8S. RB. 8. 


In the case at bar the plaintiff in error insisted that 


he had no capital whatever employod in the business of 


banking ; that he did not carry on the business'of bank- 
ing ; that his “ business was that of a stock broker,” 
which “is a well defined avocation,” and “ consisted in 
buying and selling stocks for customers and carrying 
them by borrowing money for customers to carry those 
stocks on” (Rec., fol. 31). That in contradistinction 
to being a banker or a person ‘having a place of busi- 
ness where credits are open by the deposit or collec- 
tion of money or currency subject to be paid or re- 
mitted upon draft, check or order, or where money is 
advanced or loaned on stocks, bonds, bullion, bills of 
exchange or promissory notes, or where stocks, bonds, 
bullion, bills of exchange or promissory notes are received 
for discount or for sale,” or to being a person whose cap- 
ital was directly or indirectly ‘‘employed” * * * “in 
the business of banking ;” that the plaintiff was a stock 
broker who was during the period in question always 


a berrower and not a lender of money. “I borrowed | 


much more money than I loaned during that period all 


> * 
+*. 


course no capital whatever need be required; but 
the plaintiff's case, as he testified, he was sccustomed 
to have from $30,000 to $50,000 of his own which 
found it convenient to keep to his credit in the 
where he kept deposits, so that he 
inconvenienced in paying for his stocks 

ness hours for the day should be ended, and 


unless otherwise specified in the transactions. 


The Questions. 


The plaintiff contended (1) that if under the proofs 
in this case the legality of the tax was to be determined 
exclusively as a question of law, that these was- no 
ground upon which the tax in question could. lawfully 
have been assessed ; and (2) that, if the invalidity of this 
tax was not to be adjudged exclusively as a conclusion 
of law, its propriety should at least have been subjected 
to the finding of the jury upon the issue as to whether, 
under all the circumstances of the case, and in view of 
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. [LL It was error for the Court to refuse to submit 
to the jury the question whether “in the general busi- 
ness of the plaintiff which he calis that of stock broker, 
the capital on which he was taxed was employed in the 
business of banking,” to which refusal plaintiff excepted 
(Rec., fol. 68). 


IV. It was error for the Court to refuse to instruct 
the jury as follows: “In answering the foregoing 
questions, the jury will have regard for the general bus- 
ineas of the plaintiff and its general character and 
methods, and not exclusively to its incidents and ex- 
ceptional occurrences,” to which refusal plaintiff ex-. 
cepted. And it was likewise error to refuse to give the 
following instruction: “That which is taxed is the 
capital employed in the business as it is ° generally car- 
ried on, and not as respects its exceptional features, and 
if the jury are satisfied that the plaintiff's business in 
its general characteristics is not aptly described in the 
foregoing questions, they will render @ verdict in plain- 
tiff's favor ;” to which refusal plaintiff excepted ; and 
the Court erred likewise in refusing to give ' the follow- 
ing instruction: “To. be taxable, plaintiff's capital 
must have been employed in a general business and in 
a place of business in one or more of the ways indicated 
in the first three questions (see first assignment of 
error), and not in a business to which one of those 
ways or a part of it is incidental ;” to which refusal 
plaintiff excepted (Rec., fol. 69). 


V. It was error for the Court to refuse to instruct the 


' 
+ 
} 
: 
‘ 
* 


employed in the business of banking’ must be given 
jury must give it such application to the case at bar as 
is consistent with its ordinary use, as, for instance, as 
applied to banking corporations ;” to which refusal 
plaintiff excepted ; and it was likewise error to refuse 
to instruct that “the jury must determine what was 
the plaintiff's capital and what part thereof, if any, 
was fairly employed in banking business ;” to which 
refusal plaintiff likewise excepted (Rec., fol. 72). 


X. It was error for the Court to refuse to instruct the 
jury as follows: “ In taxing capital employed in the 
business of banking the law does not discriminate 
between corporations and associations and individual 
bankers or firms. It is the intention and organization 
of the business and ite actual conduct and the capital 
that is engaged in it that is to control the tax. ‘ There 
is no difference in the business of banking as conducted 
by individua!s from the business as conducted by cor- 
porations which would warrant any different meaning 
being given to the term capital in the two'cases ;’.” 
to this refusal plaintiff excepted, (see Rec., fol. 73, and 
the cited case in this Court where such language is 
used). 


XI. It was error for the Court to refuse to instruct 
the jury aq follows: “Parties may do business as 
bankers and may aleo engage in other transactions 
without enlarging their liability to be taxed as bankers ;” 
and to such refusal plaintiff excepted ; and it was like- 
wise error for the Court to refuse to instruct that, “In 
euch cases it is only the amount established to the 
jury's satisfaction to be the capital employed in the 
for taxation ;” and the plaintiff excepted ; and it was : 
likewise error to refuse to instruct that “ A party may 
do business as banking and something else, and his 


to present ‘‘ the usage in the business ” as a proper ele- 
ment to be considered in connection with the legisla- 
tion of 1874 (Rec., fol. 65). 


XV. The similar exclusion of useful items of explan- 
atory testimony under the topic mentioned in the pre- 
ceditig assignment, as elsewhere excepted to, is likewise 
aseigned for error. Thus: Q. (By plaintiff's Counsel) 
“ Is it a part of your business to advance any money to 
the customer? * * * Q. (By Plaintiff's Counsel) 
Is it or not the fact that many members of the Stock 
Exchange have no office whatever of their own? Ob- 
jected to. Plaintiff's Counsel: It is part of the defini- 
tion of the broker; we are to explore what is a broker. 
The Court: He has nothing to do with what is a 
broker. Plaintiff's Counsel: The old statutes speak of 
brokers, and the question is whether a broker is or is 
not a separate avocation. The Court: The old statutes 
have been repealed, and if this man is taxable as a 
broker it is all right whether he was a broker or not. 
If he was not actually a banker, why of eourse he has 

wronged. Objection sustained, and plaintiff's 
counsel duly excepted ” (see Rec., p. 24). Here, as it 
is claimed, the Court erred. Besides, it was not the 
man, the individual, the banker who was taxable; but 
it was the thing, i. ¢., the capital employed in the busi- 


ness of banking. 

XVL Error is likewise assigned for permitting de- 
fendant’s counsel to introduce testimony, as appears in 
in the following extract from the record, imme- 


were received under like exception, are found at folios 
49 an! 50 thus: “Q. Is he credited with that amount 
of margin? (Plaintiff's counsel objecting). Tae Count :. 
We will take his course of procedure. Plaintiff's coun- 
sel then excepted. * * * Q. On your books is he 
debited with anything?” Plaintiff's counsel objected ; 
objection overruled and exception.” 

Even if this testimony be unobjectionable as second- 
ary evidence of the contents of the books, it would 
seem that the Court ruled inconsistently and erroneously 
either in refusing to permit the plaintiff to pursue 
evidence as to usages of trade, etc., or as to permitting 
the defendant to pursue such usages, or even specific 
usages. The refusals of the plaintiff's offers, it is 
claimed here, worked prejudice against the plaintiff, 
while the reception of the defendant’s proofs : likewise 
operated seriously against the plaintiff. And it is 
claimed, if not both, certainly one or the other of this 
class of rulings is error. 


XVII. It was error for the Court to refuse to receive 
evidence offered on the plaintiff's examination-in-chief 
in response to the following questions: “Q. Do you 
know whether or not the business of banking is a well 
defined avocation? Defendant's counsel objected and 
the Court sustained the objection, and the plaintiff's 
counsel duly excepted.” 


XVIII. It was error to exclude evidence in response 
to the following questions asked upon the direct ex- 
amination of plaintiff by his counsel : 

“ Q. Does the business of stock-brokerage as you 
have described it necessarily require capital? * * * 
The Court: You can ask him if he has money em- 
ployed in the business. Q. Did you have any capital 
employed in the business of stock broker? <A. % did. 
Q. Did you have any capital employed in the business 
of banking? * * * (Objected to as leading and 


is or what he ssys it is woald be of mo no. 
ever to the jury. We want the 
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which ruling plaintiffs counsel excepted (see fols. 55, 
56, 57 and 58). 


The statutes claimed by the Government 


to justify the tax in question are as follows : oe 

U. 8S. RB. 8., Section 3408. There shall be levied, col- 
lected, and paid as hereinafter provided * * * “a 
tax of one-twenty-fourth of one per centum each month 
upon the capital of any bank, association, company, 
corporation, and on the cupital employed by any person 
in the business of banking beyond the average amount 
invested in United States bonds. Provided that the 
words, ‘ cupital employed,’ shall not include money bor- 
rowed or received from day to duy in the usual course 
of business from any person nota partner of, or in- 
terested in, the said bank, association, or firm. 

Section 3407. “‘ Every incorporated or other bank, 
and every person, firm or company having a place of 
business where credits are opened by the deposit or col- 
lection of money or currency, subject to be paid or re- 
mitted upon draft, check, or order, or *vhere. money is 
advanced or loaned on stocks, bonds, bullion, bills of 
exchange or promissory notes, or where stocks, bonds, 
bullion, bills of exchange or promissiory notes are re- 
ceived for discount or for sale, shall be regarded as a 
bank or asa banker.” 

The purposes respectively fulfilled by each of these 
sections in the successive schemes of internal revenue 
taxation, antecedent to the Revised Statutes, appear 
elsewhere in this brief; and such history furnishes 
valuable factors in considering the enactments which 
were in force at the time the Revised Statutes were 
enacted, and consequently in applying and construing 
the revision itself. 


hundreds of years has been recognised both ‘in | 
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avocation of a banker is money, cash to be paid by him 
because of credits with him, or to be paid to him 
because his customers wish credits with him 
upon which they may draw and receive money. 
The statutory description of a banker accords with 
the common and commercial understanding in these 
respects, as denoting a trafficker in money ; and in- 
cidentally handling securities that aid in trafficking tn 
money. The business of the stockbroker was ¢o traffic 
in certain established securities in the method prescribed 
by recognized coramercial associations, and for the gain 
resulting from such a traffic. Of course, in this, as in 
the traffic with any other commodity, money is required, 
and receipts, payments, debits and credits are given ; 
but these, as well as the use of money, are only in- 
cidents to the business of the broker, as they are similar 
incidents to the business of the factor or merchant and 
many other persons. The banker is primarily a dealer 
in money ; the broker is primarily a dealer in securities. 
The banker acts for himself; the broker is employed 
by others. The business of the plaintiff in this-case 
was indubitably that of buying and selling upon com- 
mission and for others property in the public fuads, 
and other securities for money ; and the property upon 
which the tax was levied and collected in this case, 
was his personal bank deposits employed by him in 
that business, to wit, his business of a stockbroker. 
As well might a merchant's, factor’s or lawyer's bank 
balance be taxed as capital employed in the business of 
banking, because sometimes made the source of loans 
upon securities. 

The fact that plaintiff while engaged in his business 
as stockbroker, made certain entries in his books which 
bore a similitude, in that they were credits, to what 
bankers might do, even if those credits could properly 
be deemed the equivalent of loaning money to the cus- 
tomer upon the securities of the customer bought upon 
his order, does not convert the slockbroker’s capital into 


inokilente of his mee a stockbroker. 

chant or factor may incidentally traffic in money in 
carrying on his business, by making loans or advances 
or credits to his customers upon securities, or notes, or 
upon the merchandise that he setle to ‘them ; yet that 
fact does not constitute the portion of the merchants or 


his business of a merchant or factor, capital en 

by him in the business of banking, and, therefore, sub- 
ject to tax under the second paragraph of Section 8408 
U. 8. B.S. 

The question is simply: What was the business of 
thie plaintiff in which his capital as taxed was em- 
ployed ? That business, ‘t is sulnaitted, was the busi- 
ness of a stock broker ; and as such was a well defined 
business which has been recognised and described in a 
long line of adjudications as not only entirely a legiti- 
mate business, but ond marked by many peculiarities 
that distinguish it from the business of banking. 


XL. 


The business of banking ic distinguished 
from the business of a steck broker 


many poculiaritics. 


Mr. Justice Wooprurr in the case of Markham 
Jaudon, 41 N. Y., 256, calls atteation to the 
: “The stock broker pays. the 
ceives the property, often takes title in his 
“ The transaction is an 
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broker, on condition of perfect indemnity against loss, 
agrees to carry through in his own name, and on his 
own means.” “The transaction does not contemplate 
that the customer will ever receive the stock or own 
it.” As Mr. Dos Passos expresses it, at page 108 of 
his book on stock brokers: “ During the time the stock 
or securities remain in the possession of the broker, he 
uses them to raise money with which to carry on his 
business, and no attempt is made to keep the stocks 
separate or to keep the identical certificates on hand, 
the client usually being satisfied if the broker is able to 
deliver the number of shares purchased without any re- 
gard to particular certificates.” None of these peculi- 
arities attach to transactions ordinarily made in the 
business of banking, or to a business carried on as such, 
“ where money is advanced or loaned on stocks, bonds, 
bullion, bills of exchange, or promissory notes, or 
where stocks, bonds, bullion, bills of exchange or pro- 
missory notes are received for discount or for sale” (U. 
S. R. S., 3407 ; see also Rec., fols. 39 to 41). 

A banker when he loans money on stocks, bonds, 
bills of exchange or promissory notes, or receives them 
for discount or for sale, does not own or hold in his 
own right the securities thus received or pledged. It 
is otherwise with the broker. In a case involving dam- 
ages upon a broker’s transaction, the New York Court 
of Appeals happened again to have described some of 
the leading features of the business of brokers which 
distinguishes their transactions from transactions as 
usually conducted in the business of banking. In 
Baker vs. Drake, 53 N. Y., 216, Rapar1zo, J., says: 


‘“‘The plaintiff (the customer) did not hold the stocks 
as an investment, but the object of the : by ene, i 
to have the chance of Pema Fondant 
He had not paid for wdecia {une (brobere) 
had supplied all the capital embarked in the 
tion except the comparative mage Boer sum which re- 


mained in their hands as margin. that the 
sale was in violation of the rights of the tthe platatift what 
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. The 


stockbroker buys and sells stocks for his customers, 


and handles the stocks purchased in such a way as to 
make the capital employed by him in his business— 


Uhh 


other is to traffic in money, and he acts as the interests 


of that business may require. 


possible. The other deals in money and 


oe 
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cate that such a business is readily distinguished, in 
that is to say, in the business of buying and selling— 


nary pledgee or vendee, and exclusively by way of 


and sell stock on commission, and he acts as the 
may require. 


security or purchase. 7'he business of the one is to 


fact as well as in law, from the business of 


as available as 
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IX. 
The Business of Plaintiff in Error. 


By the record in the case at bar it was proved below 
that the business of the plaintiff in error, as described, 
was in harmony with these well-known distinctions. 
Thus, Mr. Richmond says that the business of a stock 
broker is “a well-defined avocation” ; and that his busi- 
ness “ consisted in buying and selling stocks for cus- 
tomers, and carrying them by borrowing money for 
customers to carry these stocks on.” This was a busi- 
ness carried on by a great many members of the New 
York Stock Exchange, among whom are some bankers ; 
but the business carried on there as a rule is that of 
stock brokers ” (Rec., fol. 31). He was asked: “Q. 
Did you have any capital employed in the business of 
stock broker? A. I did. * * * Q. Were you engaged 
in any other business except that of stock broker at that 
time? A. None whatever” (Rec., fol. 32)...* *- * 
‘¢ If a customer came into my office to buy stock, he 
would give me an order and hand me a margin to pro-' 
tect me agai nst loss for the purchase; then, the next 
day, when the stock was delivered to me, I would bor- 
row money to pay for it. This isa regular purchase ; 
sometimes customers pay in full for the stock. We 
seldom book orders ; we buy stock on the Stock Board, 
sometimes receiving a margin and sometimes not. We 
receive certificates purchased on the Stock Board, as a 
rule, next day. It is sent to my office by the seller, 
and he recives a check in payment drawn on the Leather 
Manufacturers’ Bank against a deposit I keep there, 
and that deposit is, asa rule, my own money (Rec., 
fol. 36). Q. Your capital? A. A portion of it, not al- 
ways. * * * It was on thatcapital that I made the 
return for taxation; * * * it was on that return — 
that I was taxed one-twenty-fourth of one per cent. 


per month, and it is to recover back that tax that this 
suit is brought. * * * Asa rule, my eh hc 
all in use, some of it was in the bank, * * * 

As a matter of fact, did you get discounts at the bank 
‘during this period of time? A. I have had .money hor 
rowed at the bank during that time onstocks, * * * 
no discount, but on loans from the bank | 


we would draw the check. If 
lower than it should be, I would 


pure 
amount again. I might use 
use other stock to borrow the 


it 


balance up, bat I would end 
use that stock before I paid for it. The check is paid 
the next day, as it has to come through the Clearing 


House first. After the stock was received, sometimes 
we would borrow money on it in the course of half an 
hour, sometimes it would lie in the drawer for a week, — 
and then borrow money on it. * * * Sometimes 
that stock might be sold by the customer and would 
not go into the drawer. The sale might be simultaneous. 
He might tell me if it went up one point to sell it right 


a 


if the stock is delivered to him, he pays for itthen, «* 
sometimes sooner; sometimes it is delivered to him, | 
sometimes not. Sometimes he pays for it at once, end 
sometimes not. aiuan ant asouinata 
times pays a percentege, and sometimes “Mage” 
me over stocks and bonds as margin. “ Margin” ia ) 
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money put up to secure me against loss for stock which 
I buy for my customers at a certain price, if I should 
sustain loss. * * * A margin may be either cash 
or its equivalent in some security ” (Rec., fols. 39, 40, 
41). * * * 
Referring to the possible but rare instances of ac 
tomer coming in with a certificate to sell, the same wit- 
ness says, as to the proceeds: “If the seller wants the 
the mouey [ give it to him [meaning after the sale. See 
context]. If he does not want it, he may leave the 
money there over night or two or three days, but that 
that would be only incidental to the business. It is 
not my line of business to receive money in that way ; 
it is an incident of the business. When it is left with 
me the customer in the country dovs not make a draft 
on me; I almost invariably send him my own check. 
A customer never drew on me for that sum, never. Q. 
Speaking of a customer who comes into your office and 
receives an amount there in that way, say for a day 
or two or a week, does he draw his check on you for 
that amount? A. No, never for that kind of a favor, 
never ; never had an instance of that kind. in my life. 
The Court: You do not hold any funds to eheck? The 
Witnees: Never as a rule. We very rarely have checks 
drawn against us by our customers. If we ever did, it was, 
not in the manner of the general business at all, it was 
an exceptional thing (Rec., fols. 46 and 47). * * * 
Q. Do a great many brokers do business for banking 
houses? A.°*I have done business for houses in other 
lines of pursuit than my own. It is a common thing in 
my lines of business as conducted in this city, but I do 
not do so much of it as I do for individuals. Drexel, 
Morgan & Company and other similar firms employ | 
persons in my line of business for the purchase and 
sale of stocks to a large extent.” * * * “I donot 
always have all the money in the bank that is rep- 
resented by all the checks that are drawn. Far from 
it. To make our account good before three o’clock we 


have checks coming in and we keep 
It is the course of business to mg 


money | 
As a matter of fact, during the period from 
1882, our house were altouys borrowers. L borrowed much 
more money than I loaned during 3 
* * ® “Stocks are very rarely delivered at the Stock | 
Exchange ; they are generally delivered at the office of 
the purchaser or the seller. Q. This transaction which 


A. That is it” (Rec., fols. 59,61) * * * “Q. Init 
a part of your business to advance any money to the 
customer? * * * The Court: Yoo ask him 
whether he has any business other than that-he has de- 
scribed. Defendant's Counsel : Carried on at this place 
or any other place. Plaintiff'sCounsel: That is what 
I would like to ive done, but I understood your Honor 
to exclude that. Q. Did you carry on any other busi- 
ness at the place you have described except the budi- 
“ ness you have already described? A. That is the way , 


I said it.” 
: These actual distinctions about “ busi- ig 
ness” by this Court. | : 


The foregoing distinctions, as described in. the testi- 
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In Warren vs. Shook, 91 U. S., 710, this Court (by 
Justice HunT), says upon this general subject : 


“ By the same section, Subdivision 9 —— to 
Section 79, Act of March 3d, 1865, 13 Stat., 252, 472), 
a broker is defined to be one whose business it is to 
negotiate purchases or sales of stock, exchange, buillon, 
coined money, bank notes, promissory notes or other 
securities, for himself or for others. Ordinarily the 
term ‘ Broker’ is applied to one acting for others ; but 
the part of the definition which speaks of purchases and 
sales for himself is-equally important as that which 
gee of sales and purchases for others. <All parts of 
the definition are qualified by the words, ‘whose business 
it is. Thus, if A B has $10,000 which he desires to 
invest, and purchases United States stock, or State stock, 
or any other securities, he does not thereby hecome a broker. 
Nor if he owns $10,000 of United States stock which he 
wishes to sell to raise money to pay his debts, or because he is 
not satisfied with six per cent. interest, is he thereby made 
a broker. It is only when making sales and purchases 
IS HIS BUSINESS, HIS TRADE, HIS PROFESSION, HIS MEANS OF 
GETTING HIs LIVING, OR OF MAKING HIS FORTUNE, that he 
becomes a broker within the meaning of the statute. Nor 
is tt believed that a sale by one doing a banking business 
only, of a security received by him for the repayment of 
a legitimate loan, would make him a broker, and sulject 
to t o. This woula not be deemed an act: of wlae 7 
aye, either under the statute or upon general principles o 
law. When it is HI8 BUSINESS, the statute pes holds 
all such acts, whether in the name of himself ostensibly or 
in the name of others, ax the acts of a broker. The : 
ger and the facility for evasion of the statute furnish 
excellent reasons for the adoption of this provision.” 


A stock broker does not have a “ place of business” 
where money is advanced or loaned on stocks, bonds, 
buillion, bills of exchange, notes, etc., or where they 
are received for discount or for sale. The plaintiff in 
error had no such place of business ; and it was error 
not to permit the jury to weigh the testimony and to 
adjudge this fact. 

The mere loaning of money on collateral does not 
constitute one a banker ; one must have a place of busi- 


ness where such loaning as a business ia catried on ; not 
as an incident to the sale of commodities or stocks, or 
to some other business, but as the actual and general 
featare of the business itself. It is upon this fact that 
the tax depends; and it was error not to determine this 
6 ee ae, ee 


V. . 2 


The Revised Statutes histerically con- 

(a) The definition contained in Section 3407, U. 8. 

R. 8., as to who shall be regarded as a banker was not 
originally enacted in the statutes for the purpose of de- 
termining what was meant by the term “business of ; 
banking ” as a subject for taxation ; but such definition 3 
originated and was exclusively enacted for the purpose “a 
of denoting who should be “‘Tegarded as a banker” | : 
under concurrent statutes, and with reference to the . 
provisions of law taxing different occupations by way 
of a special tax or license fee. 

There is a useful significance in recurring to the legie- 
lation from which the language of this section is taken. 
Indeed, the taxes as described in Section U. 8. B. 8. 
3408 are made clear by the legislation of which they 
are the remnants. 

With relation to Section 3407, note the general 
scheme or outline of the fandamental Act of June 30th, 
1864, 18 U. 8. Stat. at Large, p. 261. It is as follows : 


(1) The first 57 sections relate to and 
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of this law, and they come under the title, “ General 
P, °° one.” 


(2) The next eighteen sections (numbered from 53 to 
70, inclusive) relate to and contain the provisions with 
reference to taxing spirits, ale, beer and porter, and 
they are under the title, “ Ale, Beer and Porter.” 


(3) The next eleven sections (numbered from 71 to 
81, inclusi.e) relate to and contain the provisions with 
reference to taxing licenses, and they are under the 
title, “‘ Licenses.” 

Section 79 contains forty-nine subdivisions devoted 
to declaring what license fee shall be paid by- persons 
engaged in the several callings or occupations therein 
referred to, and in each instance the subdivision, after 
specifying the calling and fee, defines who is to be 
“ regarded” as within that calling or class. 

Subdivision 1 of this section is now Section 3407 of 
the Revised Statutes, and Subdivision 9 of the same 
section taxes the occupation of the broker, and defined 
who should be “ regarded” as a “ broker.” _.. 


(4) The next sixteen sections (numbered from 82 to 
97, inclusive), relate to and contain the provisions for 
taxing manufacturers, and they are under the title, 
* Manufuctures, Articles and Products.” 


(5) Section -98 relates to, and is under the title, 
“ Auction Sales.” 


(6) Sections 99 and 100 are under the title, “ Brokers,” 
and provision was there made for taxing brokers’ sales 
one-twentieth of one per centum on the par value 
thereof. 


(7) Sections 101 and 102 are under this title, 
« Slaughtered Cattle, Swine and Sheep.” 


On the 80th of June, 1964, in the very crisis of 1 
Civil War, Congress passed three | 


Chapter 171 was an act to increase duties upon im- 
ports. Chapter 172 was an act to provide ways and 
means for the support of the Government by issuing © 
bonds and making loans. Chapter 173 was an act to 
provide internal revenue to support the Government, 
to pay the interest upon the public debt, and for other 
purposes. 

From the last of these acts, Sections 3407 and 3408 
of the Revised Statutes, which we have quoted above, 
are taken. 

Section 3407 is found in Section 79 of that Act 
(Chapter 173), and, as we have seen comes under the 
general head of “licenses.” By referring to Section 79 
in that act it will be seen, that the whole purpose and 
object of that section was to raise revenue by the 
granting of licenses, that is, by way of a personal tax 
upon certain endividuals engaged in certain occupations 
therein specified. It did not describe property to be 
taxed. In subdivision 1 of that section we find the ex- 
act language used as in Section 3407 of the Revised Stat- 
utes, to define who shall be included under the term 
“banker.” In subdivision 9 under that section there 
is a definition of who shall be included under the term 
“ broker "—both bankers and brokers being subjected 
by Section 79 to a special tax or a license fee, bankers 
paying $100 for such license and $2 additional for every 
thousand dollars in excess of $50,000 capital, and bro- 
kers a license fee of $50. The definition of a broker 
in subdivision 9 of Section 79 is as follows: “ Every 
person, firm or company except such as hold a license | 
as a banker whose business it is as a broker, to negotiate 
purchases or sales of stocks, exchange, bullion, coined 
money, bank notes, promissory notes or other securities 
for themselves or others, shall be regarded as a broker 
under this act” 

By Section 99 of said Chapter 173, it was enacted 
that in addition to paying the license fee or personal 
tax above referred to, brokers should be subject to a 
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And the section then goes on to provide a tax upon 
the average amount of circvlation, and that a true and 
accurate return of the amount of circulation of deposit 
and of capital shall be made and rendered each month. 

By Chap. 184, Stats. of 1866, the character of these 
provisions of the Act of 1864 which is above quoted 
was substantially retained, and re-enacted: The lan- 
guage, however, of Section 110, which read: “ Duty of 
* * * upon the average amount of the capital of 
any bank, &c., or person engaged in the business of 
banking,” was by this act changed to read, “ A tax of 
* * * upon the capital of any bank, 2s-ociation, 
company or corporation, and on the capital employed by 
any person in the business of banking, dc.” 

By Chapter 255, Stats. of 1870, it was enacted that 
on and after May Ist, 1871, special taxes imposed by 
the 79th section of the Act, Chap. 173, approved June 
30, 1864, as amended by Section 9 of Chapter 184 ap- 
proved July 13, 1866, &c., be, and the same are hereby 

Szcrion 2. “And be it further enacted that on- and 
after the first day of October, 1870, the special taxes on 
sales imposed by the internal revenue laws now in 
saving and excepting such taxes on sales as 
ey: Seats! abe Moran ydreatlitpatn” >» 
leaf , manufactured tobacco, snuff, cigars, 
and domestic distilled spirits and wines, imposed 
said Act approved July 20, 1868, and Acts amendatory 
thereof, be, and the same are hereby repealed.” 


In Chapter 315, Statute of 1872, Sec. 37, it was pro- 
vided, among other things, “ The words ‘ capital em- 
ployed in said section ’ (that is Section 110, Chapter 
173, Act of 1864, as amended by Chapter 184, Laws of — 
1866) “shall not include money borrowed or received 
from day to day in the usual course of business from . 
any person not a partner of, or interested in, the said ~ 
bank, association or firm.” This proviso in the Act of 
1872 was enacted in order to escape further contro- 


versy, such as is represented in the opinion of ihe 
Circuit Court, 12 Blatchf., 161, in the borrowed 
cases (affirmed in Clark vs. Bailey, 21 Wallace, 285); 
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by the case of Coane See 
: lace, 109, by which said Section 110, Act of 1864, was 


4° 


held to subject savings banks having a capitel stock,to - 
| the tax provided in said section. Ro-tz 

- . Then in 1873-4 came the revision, and all that re- 
' | mains of these provisions is by that revision embodied 
in Sections 3407 and 3408, which we have _ ne 
above. : 


(c) This Court has said that in construing the revision 
| the old statutes are to be followed,as theyhave been con- 
strued, the purpose being only to abbreviate, unless a 
different purpose is shown by a substantial change in the 
phraseology (McDonald vs. Hovey, 110 U.S. Rep., 620, 
 I¢ will not be intended that the Legislature, in re 
vising and consolidating the laws, intended to 
their policy, unless such intention be clearly 
(U. 8. vs. Ryder, 110 U. 8., p. 740). 


Vi. 
Summary of Legidiatica. 
It will be seen, therefore, by the foregoing recital 
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sons who by this legislation were to be considered 
bankers, and then imposed a personal tax upon the 
banker in the shape of a license fee or special tax. 


Then, in Section 79, it also defined who was to be . 


considered by this legislation a “ broker,” and imposed 
@ personal tax resulting from the occupation of the 
broker in the shape of a license fee or special tax. In 
Section 99, same Act, under the head of “ Brokers,” 
Congress also imposed a further tax or duty upon all 
sales and contracts for sales of the several descriptions 
therein mentioned. In Section 110 of the same act, 
under the head of “ Banks and Banking,” Congress also 
imposed a duty upon the capital, the deposits, and the 
circulation of banks and bankers. This might be 
deemed a property tax in contradistinction from a per- 
sonal tax. In 1870 Congress expressly repealed the 
special taxes imposed by Section 79, and all taxes on 
sales not excepted. This, of course, incladed all the 
sales mentioned in Section 99. In 1872 Congress said 
borrowed money of bankers was not taxable —— lim- 
iting the tax on banking properties. 

Then by the revision Section 3407 and Section 3408, 
we have retained in the statute the definition given in 
Section 79, of who shall be considered a banker under 
this legislation, and the tax upon the circulation, the 
deposits, and the capital employed in the business 
of banking contuined originally in Section 110, Act of 
1864, as subsequently amended. Only the property 
tax is retained. 

It will also be seen that the attempt, in the case at 
bar, to tax the capital employed by bro”>rs in their 
business of buying and selling stocks, &., as capital 
employed by them in the business of banking, under 
Section 3408, Revised Statutes, results in ignoring the 
distinction originally recognized in the revenue laws 
between brokers and bankers and their business ; and in 
effect affixes a tax which Congress had never authorised. 
Congress had taxed bankers’ capital and brokers’ sales. 


posits with bankers, subject to draft, be.” And thin 


act bo wenn eae ts Sea 
of the Commissioner’s unwarrantable assessment of the 


taxes in controversy. 


Wir- 


It was, atone time, therefore, essential under the 
Acts of Congress to ascertain, for the purpose of deter- 
mining a banker's license fee, how much capital was 
employed in his business of banking, as distinguished z 

from his broker's business, if such there was, ont of + 

which there arose a tax on brokers’ sales. It:was in this : 

connection that the stetutes, from which Section 3407 


is preserved, described who were bankers; and to the 
extent that the same persons paid taxes on sales of 
stock for others they were declared and held to be brokers 
and not bankers. 

That there were bankers doing business as brokers, 
and brokers doing business as bankers, and hence per- 
sons subject to taxation in both instances as bankers 
and brokers; and that there were persons subject to 
taxation as brokers who were not bankers, as well as 
bankers’ who were not brokers, serves to emphasize from 
legislative and administrative sources the actual dis- 
tinctions existing according to our common knowledge 
and likewise preserved by the Revised Statutes. 

In Clark vs. Gilbert, 5 Blatch., 333, it was decided 
that so far at least as the plaintiffs purchased stocks or 
bonds for their customers, whether they used for the 
purposes of such purchase their own moneys or the 
moneys of their customers, or moneys borrowed from 
others, either on their own securities or on securities 
borrowed from their customers, they acted as brokers, 
and not as bankers ; and that this portion of their busi- 
ness was outside of the business of a banker as defined 
in Section 79, and came directly within the business of 
a broker, and was subject to a tax as such, under Sec- 
tion 99 of law as it was then applicable. The banker 
“ besides carrying on his own business, may also en- 
gage in the business of a broker ; but in such case and 


as respects the business done as a broker, he must pay. 


the tax imposed over and «above what he has already 
paid as a banker.” 

In Peabody vs. Gilbert, 3 Blatchf., 334, the distinction 
is thus stated: “The plaintiffs are bankers, and do 
business as such by receiving stocks, bonds, &c., for 
sale, and by lending and advancing money on stocks, 
bonds, &c., and in default of payment, sel] the same, 
and also purchase and sell stocks, bonds, &c., on their 
own account and not on commission or for others. They 
ulsuv purchase and sell stocks, bonds, &., for others, 


OK Ses Nee 


under certain stipulations us to viain, fennee ‘and profits, 
which is the business of a broker * . 

In JU. S. ve. Fisk, 3 ettees, 405, thcoucains ane ike 
a banker pays a much higher license tax than a broker, ie 
and is permitted to prosecute or carry on the business or 3 


separate license did not disappear, bessune; the Keune 
fee and the tax on brokers’ sales were abolished. The 
distinction is preserved and the tax made 
only to the deposits, the circulation and the defined 
capital employed in the business of banking. A limited — 
tax on banking property only is retained. 

It seems, therefore, that Congress, and the Coarts, 
as well as the administrative officials and ‘the taxable ms 
community repeatedly recognized and adhered to the 
common distinctions existing between the avocation 
and current transactions of brokers, and the savocation ie 
and current transactions of capital employed in the : 


business of banking. 


WXKL. 


Illustrative instructions issued from the Internal 
Revenue Bureau. 


If the definitions of Section 3407 are to be con- 
clusive in one way, as expositions of the business of 
banking, then they must ert/ude all other definitions ; so 
that capital employed in a business other than one of 
those three ways described in the statute, is not tax- 
able. Hence the broker is not taxable. ‘ 

There are three essentials indicated by the three : 
subdivisions of Section 3408 as declared features of the 
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business of banking, namely, deposits, capital and circu- 
lation. None of these are essential appurtenances to 
the business of a broker. It is not the “ banker” who 
is taxed, but the capital employed in the business of 
banking. To become the subject of taxation the capital 
must be employed in one’s general business, and in a 
place or places of business where the statutory re- 
quisites are fulfilled, and in one or more of the methods 
described in the statute; and this employment must 
constitute the prominent feature of the business and of 
the avocation of the persons there employed. It is not 
the employment of the capital in a business to which 
one or more of those ways is incidental ; but it is where 
there is an “ employment” and a general “ business” 
as a pert of such employment. Both words employed 
and business imply continuity. Now, brokers do not 
empioy capital in those ways described in the statute. 
They duy and they sel/. Their business is not to loan ; 
but, as an incident to a purchase, they negotiate a loan 
for their customers, and may do so either in their own 
name or otherwise. Now, éo sel/ requires no capital, and 
none is used. But to buy, money must be paid, and 
this money must be procured, either on the broker's 
credit or on his own or his customer's securities or 
otherwise. To do these things constitutes the broker's 
business. It may or may not utilize a permanent cap- 
ital. If it does, such capital is not used in a banking 
business, but in aid of the stock broker's business, to . 
earn commissions on purchases and sales. The broker 
is the negotiator, the medium, the factor, through whom 
the principals, disclosed or undisclosed, may contract. 
Brokers sometimes directly from customers receive cer- 
tificates to sell ; but that is rare, and is an infrequent 
incident to their general business ; and in such cases no 
capital whatever is employed. Altogether a broker 
may, if in good credit, transact extensive business and 
employ absolutely no capital whatever in conducting it. 
If two persons agree to become copartners in the 


png ent 


business exclusively of stock brokerage, would it not be 
in violation of the copartnership articles for one partner 
to use the partnership capital in carrying on the busi- 
ness of banking ? 

If a’ broker is to be taxed on his broker's capital be- 
cause in theory the customer is charged on the broker's 
books with the payments made by the broker for his 
customer's stocks, and that therefore such payments 
are to be treated as loans, and the broker thegeby con- 
verted into a banker, then why not tax the broker on 
the customer’s credits with him as if customers’ de- 
posits, and subject such dvposits to taxation under Sab- 
division One of Section 3408; for they are as much 
deposits made in the business of banking as the broker's 
capital is employed by him in the business of banking ? 
The reason is that the broker is not a banker; and such 
credits are not deposits with a banker. 


of Internal Revenue : 
“13. The ‘average taxable bank, 
ae company, or in the 
of banking, is the ‘a lees the 
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with no established capital, the capital employed in the 
business of banking.” 

“The average amount of capital invested in United 
States bonds must be ascertained by averaging the 
amount invested in interest-bearing obligations of the 
United States, owned and held by the bank at the 
close of business each day during which business is 
thirds i 1 bank is liabl the 

** An incorporatec is liable to taxation upon 
amount of capital fixed in its charter. The undivided 
surplus profits of an incorporated bank are no? liable to 
taxation as capital, nor as deposits.” * * * — 

“When the capital of a banking firm, as fixe1 by the 
articles of copartnership, has been diminished by as- 
certained losses, or otherwise, returns should be made 
for that portion which remains.” 

Surplus profits, when determined, apportioned, and 
carried to the credit of the several members of a bank- 
ing firm as an additional amount invested by them in 
the banking business, or, without being apportioned, 
suffered to remain for the purpose of being regularly 
employed in such business, should be returned for tax- 
ation as a part of the capital of the —— firm.” 

“ But surplus profits carried to the credit of the in- 
dividual members of the firm, subject to payment by 
check or draft, or represented by certificates of 
deposit, or otherwise, are deposits subject to taxa- 
oe. .- 5 

“Where a banker borrows money upon the pledge of 
stocks or bonds for the purpose of completing payment 
for the same stocks or bonds, the money so received 
cannot be treated as a deposit within the meaning of 
the statute.” “ * * 


(See Form 67, issued by Internal Revenue Bureau, 
1881, for “‘semi-annual return of monthly amount of 
circulation, of deposits, of capital, of notes paid out.”) 
This form itself indicates “ deposits ” or “ circulation ” 
or “capital” as essential factors of the “ business” 
therein made subject to the banking tax. 

In the absence of any circulation, the description in 
these blanks calling for bankers deposits taxable (under 
Subdivision One, Section 3408) indicate features of the 


“ business " which render it the subject of the tax; it 
says as to deposits : | 

“ The items of capital and deposits must be stated 
must they be aggregated as capital and deposits.” * * * 
Without deposits or circulation or capital how could 
one do the business of banking? And because a broker _ 
who may have neither chooses to fortify his credit with — 
come capital is he any the less e brokeres distinguished — 
from a banker ? 

There is no room within the lines of these official de- 
scriptions for the business of a stock broker as de- — 
scribed in the case at bar; and the substantial fortifi- 
cation hy capital of that credit which gives and retains 
for him customers is not taxable as permanent banking 


capital. 


tude to the business of banking. It has declared that 
the incidents to a business, such as advancing or loan- 
ing money on bonds, .tid not, per se, render the business 
taxable ; but that it was “‘ the method or mode of opera- 


pledge of personal property, that by the statute is de- 
fined to be banking within the intention of Congress.” 


4 


— 


The distinction is made between one who is an owner 
of securities and one, the banker, holding them without 
any right of ownership; and between one loaning his 
own money and a banker loaning generally as part of his 
business. And it was held that a corporation which 
did not collect or receive “ any deposit of money sub- 
ject to be paid or remitted on draft, check or order, nor 
does it receive deposits, issue notes, or make discounts 
of any description whatever, nor do any other business ” 
except to invest in bonds and to sell them with a guar- 
antee, was not taxable as one whose capital was em- 
ployed in the business of banking. 

To quote, for convenience, from the opinion : 


‘‘ The statute describes three classes of artiticial and 
of natural persons, distinguished by the nature of the 
business transacted by them, and declares that individ- 
uals embraced in either of the classes shall be con- 
sidered bankers. The first class is composed of those 
who have a place of business where credits are opened 


by the deposit or collection of money or currency sub- — 


ject to be paid or remitted upon draft, check or order. 

It is not claimed the company enguged in that branch 

of business or that they are included in this’ first class. 

or agreed state of facts expressly repels any such 
aim. 

The second class are those who have a place of busi- 
ness where money is advanced or loaned on stock, bonds, 
bullion, bills of exchange, or promissory notes It is 
contended on behalf of the plaintiff in error that the 
company is included in this class, because it advances 
or loans money on bonds. The case, however, states 
that ali the loans the company makes are investments of 
its own capital in mortgage securities on real estate. It 
is true the bonds of the borrowers are taken with the 
mortgages, but the bonds are mere evidence of the debt. 
The money is advanced or loaned on the security of the 
real estate’ mortgaged and not on the security of the 
bond. We think Congress, in the clause of the act 
are now considering, intended reference to transactions 
entirely different from loans or advances made on the 

promise or undertaking of the borrower. The 
words used are not technical. They are, therefore, to be 


species of 
collaterals or are hypo 
ee ee fee 
tion true. It can be nothing 
i advanoed or lent on stocks or 
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are placed in the same cata 
lion. All of them are alike 
the advance or loan 
presumption, therefore, 
an advance or loan on bonds as similar 
to an advance or loan on , 
an hypothecation of the subj 
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or persons who have a place of husiness where they 
sell their own stocks, bonds, bullion, bills or notes 
should be as bankers. they did a vast 
proportion of the corporations and of the merchants and 
manufacturers of the country be included. But. 
the language of the statute is ‘“‘ where ” such p is 
“ received for discount or for sale.” The use of the word 
“ received ” is significant. In no proper sense can it 
be understood that one receives his own stocks and 
bonds, or bills or notes for discount or for sale. He re- 
cieves the bonds, bills or notes belonging to him as ev- 
idences of debt though he may sell them afterwards. 
Nobody would understand that to be banking business 
(Selden vs. Eq. Tr. Co., 94 U. S&., 420-422). 


Now, the broker does not receive stocks and bonds 
either for discount or for sale. He receives them upon 
a purchase of and payment for them, and he delivers 
them to his customer or disposes of : them according to 
his customer's order. In no sense is his business to re- 
eeive securities for discount or for sale; or to loan 
money upon them. Such occurrences are rare and 
purely incidental to the business out of which he makes 
his profits, namely, the buying and the selling of stocks 
and bonds. He may resort to any legitimate shift to 
carry on this business, and yet not constitute such shift 
his general business. One would not designate a pawn- 
broker as a banker, nor would the business of a pawn- 
broker and the capital employed in such a business be 
correctly denominated the business of banking and the 
capital employed in the business of banking. 


xX. 
A Case on all Foure. 


With the case at bar, and tried in the same circuit 
before the Court (jury being waived), was the case of 


case witnin the language of the 
the meaning of the statute under 


opinion I might write would be but an 
these views.” 
It is proper under the circumstances to quote frum the 


by Judge Cox in that case, and the following “ 
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and as security for such certifications of checks as the 
plaintiffs might require in the courts of their current 
business during the day, until the accounts of their 
customers were closed at the end of business hours.” 

& 2 #¢ 

“ That the plaintiffs had not a place of business where 
credits were opened by the deposit or collection of 
money or currency subject to be paid or er upon 
draft, check or order.” 

“ That the plaintiffs did not have a place of bettas 
where money was advanced or loaned on stocks, bonds, 
bullion, bills of exchange or promissory notes.” 

‘ That the plaintiffs did not have a place of business 
where stocks, bonds, bullion, bills of exchange or prom- 
issory notes were received for discount or for sale, ex- 
cept customers would sometimes bring stocks there for 
the purpose of having them sold on the Stock Exchange, 
which stocks were there received by the plaintiffs for 
that purpose.” 

Upon the foregoing “ findings of fact his Honor 
J udge Qoxe founded the following “ conclusions of 
law : 

“‘ That the plaintiffs are not brokers as described in 
Section 3407 of the Revised Statutes of the United 
States.” 

* That no part of the capital of the plaintiffs is em- 
ployed in the Susiness of banking as the same is de- 
scribed and in the statutes last above referred to.” 

“ That the taxes to recover which this action was 
brought were improperly levied and collecte i and with- 
out authority of law.” 

“ That the piaintiffs are entitled to ge gee «<3 etc., 
etc., etc. 

Of course, this case of Bouvier vs. Blake i is not cited 
to this Court as an authority ; but it is entitled to the 
considerations exposed by its record. Moreover, the 
circumstance is entitled to be mentioned that Judge 
Coxe of the Northern District of New York, holding 


York City, in the case at bar, December, 
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conflicting, it is error to direct a verdict for the de- 
fendant (101 U.8., 708); and to the same effect is 
94 U. 8., 284, where the rule is explained and the 
leading authorities cited. A direction for a verdict can 
only be given where there is no conflict of evidence 
(19 Wall., 433). 

If, therefore, from the proofs in this case, the jury 
might fairly infer that the plaintiff was taxed ona 
capital which was not employed in the general business 
of banking, either as described in the statutes, or as 
recognized in the ordinary or commercial description 
of those terms, then it was undoubtedly error to direct 
their verdict against or in spite of any legitimate proofs 
to this effect. The strongest way to put the case 
against. the plaintiff is, for the sake of argument, to 
concede that the proofs may have exhibited a mixed 
question of law and fact, in which case the proofs 
should have been submitted with proper instructions, 
and not withheld from the jury by a direction for a 
verdict for the defendant. See also 105 U. S., 347. 

Nor does it require two witnesses to constitute a con- 
troversy over the inferences to be drawn from testi- 
mony. One witness may testify in such a way as to 
render it the duty of tho Court to submit his evidence 
to the jury to determine the inferences of fact justifi- 
able from his story. It frequently occurs that different 
pieces of the testimony of the same witness are found 
to be irreconcilable or of a character to destroy any in- 
ference of fact from the entire testimony of the witness, 
and it sometimes occurs that a jury would be justified 
in disregarding entirely, for incredibility, or for some 
other reason, portions of testimony delivered, or 
it may be the entire testimony of a particular witness. 
It is the function of juries to discriminate between. 
witnesses or portions of testimony, and not for the 
Court to characterize one segment of competent evi- 
dence so as to out weigh the rest. At all events, in the 
case at bar, there is recorded testimony that the busi- 


bers of the New York Stock Exchange; 
bankers in the New York Stock 


plaintiff in error wes notin the 
| had no capital employed in such a business, 
be the fact, invalidated the tax sued for. 
. The question in this respect is : Was it not error 
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XII. 
Competent Evidence Erroneously Excluded. 


The Court erred in excluding a valuable portion of 
the proofs tendered below in plaintiff's behalf. The 
plaintiff was asked: “Q. Did you have any capital em- 
ployed in the business of banking?” The question 
was excluded under exception. The witness was then 
asked: ‘“‘Q. Did you have any capital employed in any 
other business except stock brokerage?” The question 
was excluded under exception, and the witness was 
asked : “Q. Were you engaged in any other business 
except that of stock broker at that time?” The testi- 
mony under this was likewise excluded under like ex- 
ception, plaintiff's counsel contending for the right “to 
negative any possibility that he (plaintiff) was in two 
or three businesses at the same time.” (Rec., p. 11). 

Plaintiff's counsel offered evidence in response to the 
following question : “Q. Is it a fact, that there is a 
class of houses known as banking houses in the 
mercantile community?” * * * I¢ was contended 
that evidence was admissible as to what was in fact the 
ordinary or commercial significance of the statutory 
terms “ business of banking ” or “the capital employed 
in the business of banking ;” that it was competent for 
witnesses to, testify “whether or no there was an 
avocation that was well defined as a business by iteelf 
that was accepted in the commercial world as the busi- 
ness of banking.” * * * And that “testimony should 
be received to show that in the commercial community 
the business of banking was an identifiable occupation 
and avocation ; not that it shall be described by one 
witness or by two, but that the statutes shall be so far 
illuminated by testimony as to enable the jury to 
determine whether, according to the general tenor of the 
commercial world, the plaintiffs particular avocation 
which had been taxed was the class of business recog- 


testimony was the 
examination of the witness in the light of the 


his own basiness in the light of the 
standing of his avocation, and in the fi 
mercial or ordinary signification of the state 
of déscription, was a right thet could not be. 


descriptions in these respects to the evidence of a s 
witness, and that witness the party in interest ? Acom- 


him “to show what the general mens —_ 
brokers, as carried on in this country for many yeers.” Bx, | 


The offer was to prove “ what was ia fact the , ea 
avocation of stock brokers in the City of New Yo =, 


during all the time covered by the acts of 
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It was then proposed to prove the usage of the In- 
ternal Revenue Department prior to June 22, 1874, the 
date of the Revised Statutes ; and evidence “ respecting 
the classification by that Department of persons doing 
business as stockbrokers and persons doing business as 
bankers or who had capital employed in the business of 
banking,” was excluded. For this, error is also assigned 
(see Rec., p. 25). In respect to thia last exclusion the 
rule of law has long been recognized that the official 
proce’ ures of administration, while not controlling upon 
the judiciary department, are entitled to “ respectful 
consideration”; and if this be so, direct evidence of 
the administration of the statute by the Internal 
Revenue Bureau in a case not too remote would seem 
to afford the most efficacious method of such “ respect- 
ful consideration.” We have here an offer to prove the 
construction of the Department which had been fol- 
lowed for many years without any attempt “ of any other 
de t of the Government to question its correctness 
except.in the present instance.” Speaking of such a 
case, this Court, in Robertson vs. Duwning, 127 U. &., 
p. 613, said: “ The regulation of a department of the 
Government is not, of course, to control the cvonstruc- 
tion of an Act of Congress when its meaning is plain. 
But when thére has been a long acquiescence in a regu- 
lation and by it rights of parties for many years have 
been determined and adjusted, it is not to be disregarded 
without the most cogent and persuasive reasons.” 

The offer related to a direct and not to any remote 
fact; and sought to show the precise official classifica- 
tion of the business described in the statute, and of the 
very business described in the testimony. It would 
seem that under the authority of U. S. vs. Hill, 120 , 
U. S., 168, applied in the last cited case, the exclu- 
sion of such testimony was error. This Court has 
frequently said that even in the case of a “ doubtful 
and ambiguous law the contemporaneous construction 
of those who have been called upon to carry it into 
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Davin RICHMOND, PLAINTIFF IN ERROR, 
MARSHALL B. BLAKE, COLLECTOR OF I8- 
ternal revenue for the second collection 


STATES FOR THE SOUTHERN DISTRICT OF NEW YORK. 


wt, 


IN BRROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THESOUTHERN DISTRICT OF NEW YORK. 


In 1864 David Richmond brought an action ie tie 
cirenit court of the United States for the southern dis- 
pry secher Pine. mypioncangetreesns 
of internal 
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and which he contends were unlawfully and illegally as- 
sessed and collected. 

The defendant filed his answer, and the cause came on 
for trial before the court and a jury, the Hon. Hoyt 
Wheeler sitting asa circuit judge. 

| After the testimony of the plaintiff had been intruduced 
and he had rested his case, the defendant, by his counsel, 
moved the court to direct the jury to render a verdict in 
favor of the defendant. The motion was granted, and a 
verdict rendered accordingly. 

Thereupon a bill of exceptions was prepared, signed, and 
made part of the record. The bill of exceptions purports 
to set forth the entire testimony offered by the plaintiff. 
The motion of the defendant was therefore somewhat in 
the nature of a demurrer to the evidence, and raised the 
question whether, upon the evidence as given, the platetllf 
was entitled to a verdict. 

‘The taxes assessed and collected against’ the plaintiff 
were aseessed and collected upon the ground that he was a 
banker, as defined by the internal-revenue laws of the 
United States. 

Other questions were made in the answer of the collector 
which it is unnecessary to consider here, as they were de- 
cided adversely to the Government. The real and only 
material point in controversy was whether Richmond was 
a banker. In the opinion of the court, the testimony as 
given brought him within the provisions of the law and 
gubjected him to such taxation. 

The cause now comes on for hearing upon a petition in 
error to reverse the action of the circuit court. 


Section 3407 of the Revised Se 
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esa bask or as a banker. . 


It will be seen that the definition given by tha statute. 
includes a great variety of transactions. 
A person is a banker within the meaning of the stat- 
ate ; 
Firet, If he has a place of business where credits are 
by the deposit or collection of money or eurrency 
Feast or remitted upon draft, check, or or- 
or 
Second, Where money ie advanced or loaned op stocks, 
bonds, bullion, bills of exchange, or promissory notes ; or 
Third, Where stocks, bonds, bullion, bille of exchange, 
or promissory notes are received for discount or for sale, 
An examination of the testimony es ect forth in the 
bill of exceptions, and especially as it appears in the 
cross-examination of the plaintiff himeelf, clearly: shows 
that he was engaged in a business which is described and 
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covered by each and every clause of the section above re- 
ferred to. 

In stating the manner of transacting and carrying op 
his business he establishes the following facts : 

He had a place of business, 33 New street, which he 
particularly describes. He had a capital of from $30,000 
to $50,000. His customers deposited money with him: 
He kept an account with them, If the money deposited 
was more than enough to weet the “margins” for which 
the deposit was made, it was subject to be drawn out by 
the check or draft of the customer. Money was also 
} sometimes advanced or loaned by him to the customer, 
his security being the stocks of the customer. 

In the account kept between them the customer was 
credited with all sums deposited by him, and interest was 
allowed on the amount of such deposits; and.when money 
was advanced by the plaintiff, he charged the customer with 
interest on the amount so advanced. This money wased- 
vanced by the plaintiff on stocks. 

The plaintiff was also in the habit of receiving for dis- 
count and sale stocks and bonds, 

For the purpose of directing attention to certain points 
made by the evidence a few quotations are here presented, 


Om pages 15 and 16 of the record, the es a 
in the testimony of the plaintiff : 


Q. Do you keep an open account ti pitti 
tomer? 


A. Ido. 


Q. On your ledger? 
A. Yes. 
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for after- 
by selling 
amount 


whether the 
whether it 
ways, either 
or by paying the 


sold or not, or te paid 
{eam 
out his account or—— 
be done in two 
ich you hold 


Sates baa 
A. —_ 


Pst EE 


Q. At what rate of interest were your customers 
for these debits against them during the 
years 1880, 1881, and 1882 
(To which question plaintiff’s counsel objected, as 
immaterial, irrelevant, and incompetent; which ob- 
— the a" overruled, and plaintiff's counsel 
excepted. | 

‘. ee oe ne Se eee 
if we to rices for borrowing money 
we had to por wongtine irsgaatse:. | The 
rate was never, to my knowledge, less than 6 per 
cent.; but we did not always charge a _— rate 
simply because we paid a higher rate. In the spring 
of 1880 or 1881 money was very active, and at that 
time we charged more; that was extra. We bor- 
rowed money from different banks and bankers; 
— oe + eee outside or Besser 

ibly from brokers who happened to have a 
seep fs than they wanted overnight. Asa rule, 

the rate of interest was above 4 per cent. ; 
On page 13 the witness makes the following statement 


as to the amount of his capital : 
Q. How much capital did you have in your busi- 


ness at that time ? 

‘ ; it was nothing like $300,000 ; 
it from $30,000 to $50,000. It was on that 
capital that I made the return for taxation ; I had 
in business that amount ; it was on that return that 
I was taxed one twenty-fourth of one ween 
month, and it is to recover back that tax that thi 
suit is brought. | 

In detailing the manner of doing business the following 
appears on pages 13 and 14 of the record : 


Now, to return to this transaction, I under- 
you to say you drew your check to pay for . 
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The Wrrnss. No discount, but on loans from. 
dept I never had a note discounted in my 


DEFENDANT'’s CounsEL. I ask to have that por- 
tion of the witness’s answer stricken out. 

The Court. I don’t perceive but what the witness 
is answering fairly. I don’t perceive that he volun- 
teers anything. I understand him to say he bor- 
’ rowed money and put up his customers’ stock and, if 
need be, stock of his own. 

The Wrrness. Sometimes. 

Q. When would you deliver this stock to your 
customer who had ordered it? 

A. Might not deliver it to him at all; he might 
sell it out the next day. 

Q. He might sell it out the next day ? 

A. Yes. 

Q. Then, in the mean time, you have only received 
from your customer, first an order to purchase the 
stock, und second a margin to secure you, and in the 
mean time you have purchased the stock, drawn your 
check against your moneys in the bank to pay for 
them ? 

A. I then borrowed money to make the bank 
balance up again. 

Q. You have borrowed money ? 

A. I may have done that meantime. 

ee ow not, if your own capital was 


large enoug 

'L. Bab thothinen ons I-wenlld not have ‘ 
Asa rule, when the stock purchased was deli to 
my cashier, we would draw the check. If my bank 
recreate targanctt ok "hy teases 
money sometimes, but not alwa ation 
of the stock purchased in euler: to: iain up Us 
proper amount again. I might use that stock or I 
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to deliver it to the broker or buyer arrives I deliver it 
and receive his check for it. the seller wants the 

I give it tohim. If he does not want it he 
may a t or two or three 
days, but that would be only incidental to the busi- 
ness. It isn’t my line of business to receive money 
in that way ; it is an incident of the business.. When 
it is left with me the customer in the country does 
not make a draft on me; I almost invariably send 
him my own check. 

Q. And sometimes otherwise ? 

A. A customer never drew on me for that sam— 
never. 

Q. Speaking of a customer who comes into 
<llice ccsl leven on: eneut: eaen e Anend 
for a day or two or a week—does he draw his 
on you for that amount? 

. No; never for that kind of favor—never ; 
never had an instance of that kind in my life. 

The Court. You don’t hold any funds to check ? 

The Wrrness. Never, as a rule. bitte: Rogge | 
have checks drawn against us by our customers. 
we ever did, it was not in the manner of the 
, business atall. sewer es Femi . Noman 
who ever had stock forsale had drawn the full amount 
of purchase on thatstock—drawnadraft. He might 
have drawn a few hundred dollars—one or two hun- 
dred dollars ; something like that. 

Q. How as to the sale of stock? A customer comes 
in with a certificate and asks you to sell it ; describe 
the entire transaction. 

A. ae sg deer ats neti, I pay him some- 
times that day, sometimes the next, but very rarely - 
indeed when he delivers the certificate of stock. 
keep the certificate in the office until I go to the 
board to sell stock ; sometimes until the next day ; 
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The Wrrness. The customer might have bought 
stock at another office and bring it in. You can not 
figure on these things except on the actual facts at 
the time. Su for instance, the stock was sold 
for ninety and back for ninety-five, that would 
show a loses of about $525, on the that 
nothing was paid for the use of the stock. His mar- 
gin would then be encroached upon by just the amount 

price paid by us in closing it commissions 
endl whatever we hed to yay tet the enb of thn aiedie 
If, on the contrary, there had been a profit to the 
customer, we would be in his debt, then the amount 
of the in deposited and the amount of his profit, 
we would i that to his credit ; almost invariably 


he would be given a check for it, if hesaw fit to make 
his draft upon us; that could be done, of course, but 
they do not do it; if hedid make his draft, I should 


honor it. Eo 

The aforesaid quotations are somewhat disconnected, 
but whether taken by themselves or in connection with 
the other testimony, they show that credits are opened by 
the deposit or collection of money or currency subject to 
be paid on check, draft, or order, as mentioned in the first 
clause of the statute; second, that money is loaned on 
stocks, as mentioned in the second clause of the statute ; 
and third, that etocks are received for sale, as specified in 
the third clause of the statute. 

The money deposited by the customer with the plaintiff, 
while it is placed there to meet “ margins,” is, at the same 
time, subject to be drawn out on check or draft, at least to 
the extent that it is not required to meet the demand for 
“margins ;” and where there is a profit to the customer, 
both the “margin ” and the amount of the profit consti- 


14 


In the case of Selden vs. The Equitable Trust Company 
(4 Otto, 419) there is a careful consideration and discussion 
of what does and what does not constitute a banker, 
within the meaning of section 3407 of the Revised Stat- 
utes of the United States, and in considering the third 
clause of said section, Mr. Justice Strong uses the follow- 
ing language: 

The third class described by the statute comprises 
“moe ye om : “gr of business where stocks, 
bonds, ion, bills of ex , OF promissory 
notes are received for discount or for sale. The lan- 
guage is not “where stocks, bonds, &c., are sold,” 
or “are held for sale.” Surely Congress did not 
intend that corporations or persons who have a 

lace of business where they sell their own stocks, 
nds, bullion, bills, or notes, should be as 
bankers. If they did, a vast proportion of the cor- 
porations and of the merchants and manufacturers 
of the country would be included. But the--lan- 
guage of the statute is, “where” such property ie 
“ received ” “ fur discount or for sale.” use of 
the word “received” is significant. In no 
sense can it be understood that one receives his own 
stocks and bonds, or bills, or notes, for discount or 
ha: pe receives the nara aie — be- 
pging to him as evidences o though he ma 
sell” them afterwards. Nobody would 1 
that to be banking business. t when a corpora- 
tion or natural — receives from another person, 
for discount, bills of exchange, or promissory notes 
belonging to that other, he is acting as a banker; 
and when a customer brings bonds, bullion, or 
stocks for sale, and they are re¢eived for the 
for which they were brought, that is, to be sold, the 


pitt 
c 


- 


for sale is one who receives them as 
a principal who is the owner. 


The case of Warren and othere vs. Shook, Ist Otto, 704, — 
involves a consideration of cases where persons admitted 
to be bankers became brokers, and were also liable to a tax 
as such, and contains a statement to a certain extent of if 
what constitutes the business of banking as defined by the 
internal revenue laws. : | 

See also United States ve. The Bank of Montreal, 31 : 
Federal Reporter, 236 ; Oulton vs. Savings Inctitution, 17 
Wallace, 109. 


During the proceedings in this case in the circuit court a 
the plaintiff made numerous requests of the court in the | 
way of special instructions, which he desired should be given 
to the jury, and which were refused and exception duly 
noted. It is unnecessary to consider these instructions 
here. They became immaterial if the court was right 
upon the main question presented. There is no contro- 
we anes ae a de ne ae 
was to any tax at all. And the proof having 
that he was a banker, particular instructions or 
special findings became unnecceseary. The substance of 
the matter was arrived at and was disposed of by the court. 
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ANSWER TO POINTS MADE IN THE BRIEF AND ARGU- 
MENT OF PLAINTIFF IN ERROR. 


Since the preparation of the foregoing brief, and after 
the same was in the hands of the printer, there has been 
handed us the brief of counsel for plaintiff in error, filed 
on the 16th of December, 1889. While preparing our 
own we were in ignorance of the points relied upon by 
the plaintiff, except so far as they are disclosed by the 
record. It is now impossible, for want of time, to answer 
the brief of learned counsel with any measure of fullness, 
but we respectfully call attention to some of the matters 
contained therein. 


I, 


As to what constitutes a banker. 

No time need be spent in a discussion of what consti- 
tuted the business of banking generally, prior to the pas- 
sage of the internal-revenue laws. Congress had the pow- 
er to enact laws taxing banks, and it had equal power to 
define what should constitute banking, and what acts 
should constitute a person a banker. It has done so in 
clear and explicit terms. Section 3407, Revised Statutes 
gives us the definition and by that we are bound. 

The counsel for the plaintiff quote from the opinion of 
Mr. Justice Strong, in the case of Selden vs. The Equitable 
Trust Company (94 U.S., 420), a case upon which we also 
confidently rely, and then follow the quotation, with the 
following remarks of their own: 

Now, the broker does not receive stocks and bonds. 
either for discount or for sale. He receives them‘ 


; 


was the case with Richmond, and when the “ shifts” con- 
12346——-2 
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sist of such acts as are distinctly described and set forth in 
the definition of a banker, he must stand where these acts 


profits, let him not shrink when heis 
dens incident to the business he thus 

The plaintiff in error has settled this beyond 
controversy. In his testimony, on page 17 of the Record, 
the follewing appears: 


ma 
coun seer woh ger a 
| by mail when sold ; another ti 


and soon. I sell the stock, and when the time to 
deliver it to the broker or buyer arrives I deliver it 
and receive his check for it. If the seller wants the 
money I give it to him. If he does not want it he 
may leave the there over night, or two or three 
days, but that would be only i to the busi- 
ness. St tacts any fine cf'anthens o> seutebaeeey 
in that way ; it is an incident of the business. 

it is left with me, the customer in the country does 
not maksu draft on me; T amet invariably ond 
him my own check, 


This is described as an every-day occurrence, It was 
an important part of his business. It was not a single 
instance, but many instances. 
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In another part of his testimony (page 14) he enye thet 
the bulk of the stock that came into his office were placed 
in a drawer, and migtit be there for one or two days er 8 
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bonds, bullion, or stocks for sale, and they are received 


for the for which they are brought, that is, 
to be ead, the case is presented which we think was 


contemplated by the statute. In common under- 


standing, he who receives for sale is one who 
receives them as an agent for a principal who is the 
owner. 


It is claimed, however, in this matter, that the receiv- 
ing and selling of stocks by Richmond was merely an 
incident to the business and not the business itself, or, to 
use the expressive language of counsel, the receipts and 
sales were “ legitimate shifts.” ‘They were not the tree 
itself, but one branch growing from the main and parent 


stem. We respectfully submit that these “ incidents” and 


“‘ shifts” were a very considerable and significant part of 
the plaintiff’s business, and they bring him clearly within 
the spirit and letter of the law. 


IT. 


The counsel for the plaintiff refer the court to the case 
of Bouvier e al. vs. Blake, tried before Coxe, judge, in 
1883, and state that the court held in that case that Bou- 
vier was not a banker. 

The case was not reported, and our only knowledge of 
it is what is stated by the counsel, and what is shown by 
the records and files in the Internal Revenue Office. 

The records of this office show that the case was tried 
with the result as stated by counsel, and they further 
show, what is very significant, that the facts were not 
fully developed on the trial, and no such case was made 
as that now under consideration. The case was tried 
mainly upon the testimony of Bouvier, one of the plaint-, 


: 
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iffs, and upon the facts as then developed the findings 
and decision were based. 


The counsel having referred to the above case and the 
decision therein, it is proper that we call attention of the 


court to the fact that another case of the same kind 
tried in the same court, with a resol, 
The case of Bouvier & Wallace agsinet Blake, collector, 
of a similar character, was brought in the same district 
{southern district of New York) to recover $2,291.67, al- 
leged to have been illegally exacted from the plaintiffs 


by the defendant as collector of internal revenne, for the 


tax upon capital employed in the business of banking, 
under sections 3407 and 3408, Revised Statutes. — 


The case was tried January 30, 1885, before Judge 
Wheeler and a jury. The plaintiffs called as a witness 


their cashier, who testified to substanially the same state 


of facts as Mr. Bouvier testified to in the other case. The 
cross-examination, however, developed further facts in 
regard to the business which were not brought out on the 
former trial, showing the actual course of business of a 
Wall-street._ broker. | 


Upon motion of the United States attorney the court 


business where money was advanced or loaned on stocks 

and bonds, and also upon the ground that the plaintiffs 
had a place of business where stocks and bonds were re- 
ceived for sale. i 
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The plaintiffs did not appeal to the Supreme Court, and 
the verdict and judgment stands unreversed. 

The value of the findings and opinions in the two cases 
above referred to must depend wholly upon the facts, and 
itis -anly-when they, or either of them, are shown to 
be substantially the same as here that they become author- 
itative in any degree. 

III. 


It is alleged that the court committed error in refus- 
ing to permit certain testimony offered by the plaintiff to 
be given to the jury. 

The court was clearly right in its holdings. The ques- 
tions asked and which were held incompetent, in nearly 
every instance, were such as called for the opinion of the 
witness about the very matter in controversy. Not asin- 
gle interrogatory in any manper tending to develop the 
material facts of the case wag overruled. It was not 
the plaintiff to testify whether he was or was nota banker, 
but for the court to determine the question upon the facts. 


IV. 


It is claiméd that the court erred in not requiring the 
jury to make special findings. This was a matter within 
the sound discretion ef the court, and the findings sought 
to be made were irrelevant and immaterial. 


V. 
It is claimed ghat the court erred in refusing to give 
certain instruofions to the jury. 


‘ 
abe 


told velief stood the clear testimony of 
mitting and asterting a state and condition of fasts which — 
rendered a verdict in his favor ’ 
If he told the truth he was a banker; he was 
in. besiness fully described in the 25 
He had a place of business; he was zecsiving stocks for ae 
discount or sale ; he was holding his customers’ menqyqn 
deposit ; be was keeping an secount with them ; he was en 
advancing money on stocks and bonds. Neltherthe jery 
nor court could find otherwise, and no refinement of rea- ; 
eoning or sophistzy, or division or subdivision of defini- 
tions could obscure the patent and controlling facts. 


VI. 
Some claim is made that there was error committed as 
to the amount of capital engaged in the banking businets 


by Richmond. Richmond denied that any of his capital 
was so engaged, and this is the main question. But if he | 


When called upon to pay the tax, he had himeelf fixed 
the amount upon which he was required to pay. It was 
not done by the collector, but by himeelf. In his testi- +; 
mony he makes the following statement : 


Q. How much capital did have in your busi- on: 
ness at that time? fers o 

A. Ihave was epics 
it from to $50,000. 


made the return for 


24 


in business that amount ; it was on that retarn that 
I was taxed one twenty-fourth of 1 per cent. 
rvonth and, it is to recover back that tax that thi 


snit is brought. | 
VII. 


It is claimed by counsel that the case should have been 
submitted to the jury upon the facts, without any direc- 
tion as tu their verdict. 

It is a well established practice in all the courts that where 
the plaintiff has rested his case, and the testimony as given 
makes it perfectly apparent that he is not entitled to re- 
cover, and that no verdict in his favor should be per- 
mitted to stand, the court may arrest proceedings at that 
point and direct a verdict in favor of the defendant. Af- 
ter Richmond had testified in this case, assuming his 
statements to be true, he was not entitled to relief, and it 
was in the interest of the public business, as well as of 
truth and law, that the jury should be directed to return a 
verdict in favor of the collector. 
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LUCINDA WANGELIN. 
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No. 169. 


THE LOUISVILLE AND NASHVILLE RAILROAD COM-— 
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Jupp & Dsrwsiiss, Parress, Wasutseton, JULY 18, | 


| Sesssszeseuses= 


1 Unirep Srates or Aw==xica: | one 
The President of the United States of America to the je | 
circuit court of the United States for the southern d 
nois, Greeting : 


Because in the record and proceedin ings ood eats male 


of the judgment of a plea which is in the suid. sireait_ cours = 3 
ers dare of Tony, br om, 


United States for the 


ra, we, being willing thet the error, if say I 
uly corrected and full and speedy noes 
the parties aforesaid in this behalf, do command 
erin ven, thes them, antes ace at 
sen record and Ings alo 
ing the same, to the Su e Coart of the Ui nited 


2 “artes with this pio at have the samest ¥ ’ | 4 4 
ngton on the seeosd Monday of Ostobar next bs be 

Supreme Court to be then and Neston gh = peed 

~— aforesaid being prey tows pay ar 


rther to be done therein te to oma st a eae hak of ty 
and e according to the laws and customs of the United or a 


The Seal of the Circuit Court 
of the United States for the 
South’n Dist. Ill. 


_ (Indoresed:) Filed July 6th, A. D. 1886. J. A.J PO) 


_§ Pleas in the circuit court of the United States of Asm 
__ _ for the southern district of Ill Ne dened He ae 

field, in said district, 

oo ae ae oe 


at 
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Luctrnpa WANGELIN 
vv | 
LovuIsvILLE AND NasHVILLE RaItrRoap ComMPaANy and Trespass. 
Tus SouTHEAST AND St. Louis Raiiway Company. 


SouTHern District or ILiinois, ss : 


Be it remembered that heretofore, to wit, on the twelfth day of 

December, in the year of our Lord one thousand eight hun- 

4 dred and eighty-three, came said defendant, The Louis- 

ville and Nashville Railroad Company, by James M. Hamill, 

Eaq., its attorney, and filed in the office of the clerk of the cir- 

cuit court of the United States for the southern district of Illinois a 

certified record in the foregoing-entitled cause from the circuit court 

of St. Clair county, Illinois; which said certified record is in the 
words and figures following, to wit: 


Record from St. Clair Circuit Court. 


Strate or ILuiINo!s, \ mits 


St. Clair County, 


At a regular term of the circuit court within and for the county 
of St. Clair and State of Illinois, begun and held at the court-house, 
in the city of Belleville, in said county of St. Clair, on Monday, the 
2lst day of May, A. D. 1883, it aang the third Monday of May, A. 
D. 1883, according to the act of the General Assembly, by the Hon. 
Amos Watis, one of the judges of the third judicial cirvuit of the 
State of Illinois, of which the said county of gt Clair forms a part, 
the following proceedings were had, to wit: 

Present: Honorable Amos Watts, judge; Frederick Ropiequet, 
> gd ; Robert D. W. Holder, State’s attorney ; George H. Stolberg, 
5, Be it remembered that on the 9th day of May, 1883, the 

' following precipe was filed, to wit: 


State or ILLINOIS, \ ns 


St. Clair County, 
In the Circuit Court. May Term, A. D. 1883. 
Lucinpa WANGELIN 


vs. : 
Tae LOUISVILLE AND NasHVILLE RalLroaD veepes) oe 
Company and The Southeast and St. ? 
Louis Railway Company. 


The clerk will please issue as above, and re 
R. A. H ERT anp 
C. W. bese . ae 


Sratz or ILztmom, 
St. Clair County, bee: 


. In the Circuit Court... May Term; A. D. 1868, 


Lacinda re the Lente R. A, 

Thomas, her attorneys, complains the ! 

Rail Company and Southeast and St. Louis B 

Sasi ae nee 
st anuary, 1879, at, to wit, 

force and ae broke and entered a certain close of 

in said county and described as follows: Lot'‘numb 

sessors’ plat of survey 375, as the same is / 

office of said county, in Book C of Plats, at page 

there unlawfully, forcibly, and wilfully work. 

and converted to defendants’ own use a 

— there being the 


7 


ani cunts ool eoaaenele and 
to the plaintiff then and there did, 
the people of this State and to the 
thousand dollars, and therefore she 


Be it remembered that on the 9th day of May, 1808, th fal 
summons issued, to wit: : 


- Clair county circuit court on 
be holden at the sone am 


oe : 
f ata hae 
en en 


Pye 


~~ i eS 


-. the plaintiff's damages, as she says, of of. the sum of six 
8 Shcitand daitccn ocd uot to Goll coder genakey Uf -ahen Gb 
law directs; and this writ you shall have at our said court, 

with your return endorsed thereon. 

Witness George H. Stolberg, clerk of the circuit court, 

[x.8.] and the seal thereof hereunto affixed, at office, this 9th day 

of May, A. D. one thousand eight hundred and eighty-three. 

GEORGE H. STOLBERG, (Clerk. 


Endorsements. 


STATE OF - veecngy 
~ &. Clair County. 


I have duly served the within summons on the within-named 
Louisville and Nashville Railroad Company by reading and by de- 
livering a true copy of the same to CU. C. Johnson, an agent of the 
within-named Louisville and Nashville Railroad Company, the 
president of said company not being found in my county, this 9th 
day of May, 1883, as I am therein commanded. 

FRED. ROPIEQUET, 
Sheriff of &. Clair County, 
By JNO. RAGLAND, Deputy. 


- % * oF a, a ie ‘nail 
he aS ee ee Se has a ee OS a ig OS re 
Mid Sk weiad a subnet To iin ele 2 oe ae he A 


SraTe oF ILLINoIs, \ i: 


St. Clair County, 


I have duly served the within summons on the within-named 
Southeast and St. Louis Railway Company by reading and 

9 by delivering a true copy thereof to James M. Hamil, an at- 
torney of the within-named Southeast and St. Louis Rail- 

way Company, the president of said road not being found in my 


county, this 9th day of May, 1883. 
FRED. ROPIEQUET, 


Sheriff of St. Clair County, 
oe. 3 . By J NO RAGLAND, Deputy. 
_~ ” "Be it remembered that on the 24th day of May, 1883, the follow- 

~~ - ing plea of Louisville & Nashville R. R. Co. was filed, to wit: 
‘ Plea. 
STATE OF gah ins 


&. Clair County, 
In the Circuit Court, to the May Term, A. D. 1883. . 


Luctnpa WANGELIN I 
v8. Trespass. 
LOUISVILLE AND NAsHVILLE Raitroap Company 4 al. 
And the defendant, The Louisville and Nashville Railroad Com- 


| ; pany, by J. M. Hamill, ite attorney, comes and defends the force ~~ 
and injury, when, é&c., and says that it is not guilty of the said sup- 


SratE oF Qua be 
St. Clair } 


In the Cireuit Court, to the May Term, A. D. 1868, 
Luciupa Wance.in | 
os. 


way Company, 


Attorneys for Southeast and St. Lowis 


11 Be it remembered that on the 1ith day of 
following motion to remove cause, £e, was filed, to 


Motion to Remove. 


STraTe OF Doane | as: 
St. Clair County, . 


a ae 


In the Cirouit Court, to the May Term, A.D.1888. 
 Lvormmpa a 


LOUISVILLE AND NASHVILLE Risanss Company, Sourmast 
Sr. Louis Rattway Company. ch 


And now comes The Louisville and Nashville Railroad € 
one of the defendants in the above cause, by J. M. Hamill, 
ney, and moves the court to enter an order Ff 

the United States circuit court for the southern 

in accordance with petition 
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_ Be it remembered that on the 11th day of June, 1883, the follow- 
ing vetition was filed, to wit: 


Petition of L. & N. R. R. Co. to Remove. 


Strate oF ILiIno1s, ; a 
St. Clair County, : 


In the Circuit Court, to the May Term, A. D. 1883. 
12 LuctinDA WANGELIN 


: v8. 
LOUISVILLE AND NASHVILLE RAILROAD ComPaNy, SOUTHEAST AND 
St. Louis Raitway Company. . 


Petition of the Louisville and Nashville Railroad Company for re- 
moval to the circuit court of the United States for the southern 
district of Illinois to the circuit court of St. Clair county, Illinois. 


Your petitioner, The Louisville and Nashville Railroad Company 
respectfully shows unto this honorable court that the matter and 
amount in dispute in the abdove-entitled suit exceeds, exclusive of 
costs, the sum or value of five hundred dollars; that the controversy 
in said cause is between citizens of different States, and that the 
a was at the time of the commencement of this suit and still 

a citizen of the State of Kentucky—that is to say, a corporation 
organized and existing under the laws of the State of Kentucky and 
having its principal p ace of business and principal office in, the State 
of Kentucky—and that petitioner was not at the commencement 
of this suit and is not now a citizen of the State of Illinois, 
and that the Southeast and St. Louis Railway Company was 

at the commencement of this State [suit] and still is 
13 a citizen of the State of Illinois—that is to say, a corporation 
organized and existing under the laws of the State of Illinois; 

_ «that the plaintiff, Lucinda Wangelin, was at the time of the com- 

" .. melicement of this suit and still is a citizen of the State of Illinois. 

* . . Your petitioner states that in the suit above mentioned there isa 
controversy, which is wholly between citizens of different States, and 
which can be rae, th sa completely determined as between them, to 
wit, a controversy between the said petitioner, the said Louisville and 
Nashville Railroad Company, and the said plaintiff, Lucinda Wan-. 

'gelin, and that the facts in regard to said suit and the su d tres- 
pass in plaintiff’s declaration mentioned are as follows: That a rail- 
way corporation, named the St. Louis and Southeastern Railway 
Company, was duly incorporated and organized under an act of the: 
General Assembly of the State of Illinois entitled “ An act to incor- 

te the St. Louis and Southeastern Railway Company,” in force. 
rch 10th, 1869 (Private Laws of 1869, vol. 3, page 238), reference 
to which act is hereby made, and that by virtue of said act said St. 

‘Louis and Southeastern Railway Company, in the years 1869, 1870, . 
and 1871, built and became the owner of a line of railway beginning 


Py ‘ rt ; 
ee, JP Nea el 


plaintiff's » declaravion, 
and thence one line 


Indiana, and in the year 1870 said 
way Company, at its own cost and ex 


eastern Railway Company, by virtue 

charter, on the iret day of October, 

delivered to George yke snd Phi , 

certain deed of trust, in the natureof mortgage, t 

erty and franchises, inclading said railroad switch 
laration mentioned, to secure the payment of certain 
issued by it, and said deed of trust was afterwards recorded 
by law; that afterwards said St. Louis and & 


pany consolidated ite property rights and franchises v wie a 


road corporations of other States, and after said consol | 
company took and used the name “St. Ix | 
143 Railway Com Po carenase oF and cnid. St. Lotea 


Southeastern patel aud delivered to Goon 
of October, A. D. 1872, way Compe ¢ 
oye and PhiloC. Dotheoon peivanneceda certain deed of trast t 

eogeeney and franchises, including said railway switch in| 


s declaration menti to secure the praia certain o 
dated mortgage bonde issued by it, and that eaid. 


deed of trust was duly recorded ‘as required. by law; hen te : : J 


Louis and Southeastern Railway Company said St. Louise 

Southeastern Railway Company (Consolidated) said | cs 

railway from the time it was bai t to November 1874; that 

or about October 2ist, 1874, a bill in equity was in the U 

Seta ae el 
an ilwa ny 

foreclosure of said second or cualdeaelie 

ment of a receiver; that said United States = 

ceiver who, on the first day of November, a 
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P ‘gnd St. Louis railway, with the approval of said United States court, 
- —- @ame into possession of said line of railway, including said switch, 


-= —_—_—sc and operated said line of railway under said assignment of said 
: ee lease until January 27th, 1881. Your petitioner farther shows that 
ree there was filed to the June term, 1879, of said United States circuit 
court a bill in equity by Frederick William Olwel et al. against said 
St. Louis and Southeastern Railway Company (Consolidated) ¢ ai. 
for the foreclosure of said mo made, as hereinbefore stated, on 
the firet day of October, 1869, and that afterwards both of said deeds 
of trust, made as hereinbefore stated, were by decrees of foreclosure, 
properly entered in said United States circuit court for the southern 
district of Illinois and in the United States circuit court for the dis- 

trict of Indiana, foreclosed and by order of said circuit courts 
16 said St. Louis and Southeastern railway, with all its property: 
appurtenances, rights, and franchises, was,on the 16th day 
of November, A. D. 1880, sold under said decree of foreclosure, and 
at said sale William F. Whitehouse and Charles W. Opdyke F acd 
chased said railway for said Southeast and St. Louis Railwa 
Whit , and that on the 27th day of January, 1881, said William F. + — 
hitehouse and wife and Charles W. Opdyke and wife conveyed 
said railway so purchased by them ag aforesaid to said Southeast 
and St. Louis Railway Company. Your petitioner further shows 
e that the defendant, The Southeast and St. Louis Railway Company, 
ee was incorporated and organized as a corporation under the laws 

“Stee the State of Illinois on the 12th day of November, A. D. 1880, and 
a not prior thereto, and that the supposed trespasses alleged in jlain- 
tiff’s declaration were committed in the month of August, 1880, if 
they were committed; that at the time said suppoéed trespasses 
mentioned in plaintiff’s declaration were committed, if they were 
committed, the defendant, The Southeast and St. Louis Railway 
Company, had no corporate or legal existence and no existence, in 
fact; had no stockholders, officers, agents, employees, or servants, 
and had taken no steps whatever to become a corporation, and was 
not in any way acting asa corporation or otherwise ; that said South- 
ee. east and St. Louis Railway Company never came into posses- 
»- °.17 _ sion of said St. Louis and Southeastern railway, the same 
moe railway mentioned in plaintiff’s declaration, until the 27th day 

of January, A. D. 1881, and on said last-mentioned day said South- 
east and St. Louis Railway Company entered into a contract with 
your petitioner to operate said railway purchased as aforeeaid by 
said Southeast and St. Louis Railway Company, and, in pursuance 
of said contract, you- petitioner has, since said 27th day of January, 
1881, operated and is now operating said railway; that at the time 
said supposed trespasses in plaintiff’s declaration mentioned were 
com mitted, if they were committed, your petitioner was in the sole = 
and exclusive possession of said St. Louis and Southeastern railway, — 
| ting the same under said assignment of said lease from said 
Nashville, Chattanooga & St. Louis railway as aforesaid. 
And your petitioner offers herewith a bond, with good and suf- — 
ficient surety, for its entering in said circuit court of the a 
States for the southern district of Illinois, on the first day of itenext © 
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lly or i : 
aed it prays this honorable court tc 
except to 8 the 
18 accept the said 
herein to be removed into 
States in and for the sou 


pray. LOU 


Strate or KEnrTucky, } 


M. H. Smith, bein joing first duly sworn, u 
the vi the Louisville and Reshvile fulroed 
pany, the peerage petitioner, and that he is 
the matters and things set forth in the f 
the same are true in substance and in fact. 


Subecribed by the said M. H. Smith in my presence 
sworn to before m a: Louisvilia, inthe county and State a 
this eighth day of June, A. D. 1883. 


(1. 8.) 


Be it remembered that on the 11th day of June, 1888, th : 
lowing bond was filed, to wit: : 


19 Bond for Removal. 


Know all men by these presents that the Louisville and 
Railroad Company, 20° 9 ,and J. M. Hamill and A 
derman, of the count ir of Illinois, 


are held and ore Cound — Lucinda in the 


eum of five hundred sae Wenaulio bee well and 
be made, unto the said. her heirs, ¢ 
ministrators, and assigns, we bind peered heirs, re 

tives, executors, pine a assigns, jointly and severally, rmly ye 
presente— 

Yet upon these conditions: The said Louisville and 
Railroa Oompens having petitioned the circuit court of LX. 
county, State of I] inois, for the removal of a certain cause 
pending, wherein Lucinda Wangelin is plaintiff and The Le 
and Nashville Railroad Company and Southeast and St. 


way Company are defendents, to the circuit court of the O s Rail 


States in end tee he southern district of Minois : 
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Now, if the said Louisville and Nashville Railroad Company, vour 
petitioner, shall enter in the said circuit court of the United States 
for the southern district of Illinois, on the first day of its next 

session, a copy of the record in said suit, and shall well and 
20 _— truly pay all costs that may be awarded by saia circuit court 

of the United States if said said court shall hold that said 
suit was wrongfully or improperly removed thereto, then this obli- 
gation to be void ; otherwise in full force and effect. " 

Witness our hands and seals this eighth day of June, A. D. 1883. 

THE LOUISVILLE AND NASHVILLE 
RAILROAD COMPANY, [sEAL. ] 
By M. H. SMITH, Vice-President. 
J. M. HAMILL. — 
A. 8S. WILDERMAN. SEAL. 


Attest: A.M. QUARRIER, Ass’t Sec’t’y. 


Strate oF ILiINo!s, 
St. Clair County. 


I, J. M. Hamill, of said St. Clair county, one of the sureties named 
in the foregoing bond, being duly sworn, do depose and say that I 
am a resident of the State of Illinois and a property-holder therein; 
that I am worth the sum of five hundred dollars over and above all 
my debts and liabilities and exclusive of property exempt by law 
from execution; that I have property in the State of Illinois liable 
to execution of the value of more than five hundred dollars. 

J: M. HAMILL. 


Subscribed and sworn to before me this 11th day of June, 1883. 
[1. 8.] A. 8. WILDERMAN, NW. P. 


21 STaTeE OF ILLINOIS, 
St. Clair County. 


 , A. S. Wilderman, of said St. Clair county, on- of the sureties 
named in the foregoing bond, being duly sworn, do depose and say 
that I am a resident of the State of Illinois and a property-holder 
therein; that I am worth the sum of five hundred dollars over and 
above all my debts and liabilities and exclusive of property by law 
exempt from execution; that I have property in the State of IMinois 
liable to execution of the value of more than five hundred dollars. 
A. 8. WILDERMAN. 


Subscribed and sworn, to befor, me this 11th day of June, A’ D. 
J. M. HAMILL, ¥. P. 


ita? Wain , 
Ph 
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Be it remembered that at the Ms term, 
ceedings were had, to wit: - 


saath apr sgg arsine) ~ om came the parties, by. 7 

2 nt, The Louisville and Nes 2. ilrong: 

22 wa having filed its petition and bond for the 1 emoval «: 
of th cause to the circuit court of the United States in and Se 

the southern district of Illinois, and also ite motion to! move : 

and the court, having said 

being fully advised in nthe 

fore considered and adjudged b 

moved to the circuit court of United 

southern district of Illinois, and that the clerk 

the record in this cause to said court pie <td to the. 

such case made and provided. | 


Srate or Iirnois, pee: 


St. Clair County, 


I, George H. Stol clerk of the cireuit court of St. Clair 
in the State aforesaid, o hereby certify the above and for ew 4 
be a true and correct cop of precipe for i 
summons, plea of Lan R. Co., plea of 8. E. & 

motion to remove cause, &c., petition for removal, Sar bond | 
moval, &c., and order of court; and I further certify that the a 

is a complete record in a certain cause latel in said © 

on the law side thereof, wherein Lucinda’ Wangelin was 1 

aid Louisville and Nashville Railroad Company ¢ el. were 


fendants. be 
In witness whereof I have hereunto set my nial ee au 
[sear.] affixed the seal of said court, at Belleville, this 16th day<¢ 


October, A. D. 1883. ee 
GEORGE H. STOLBERG, Clerk. 
(Indoreed :) Filed December 12, 1883. J. A. Jones, clerk. 


23 And afterwards, to wit, on the ninth day of J 

the January term of said circuit court of the United 8 
in the year eighteen hundred and eighty-four, the folk 
ceedings were had and entered of record, to wit: 
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Leave to File Additional Pleas. 


Lucinpa WANGELIN 


v. \ teepe 
LouIsvILLe & NasHVILLE Raltroap Company ef al. 


On motion of the Louisville and Nashville Railroad Company, b 
J. M. Hamill, ys its attorney, leave is granted it to file additiona 
pleas by the 1st day of February next. 

Then, afterwards, to wit, on the first day of February of the year 
last aforesaid, came again said defendant, The Louisvilleand Nashville 
Railroad Company, by its attorney, J. M. Hamill, Esq., and filed in 
the clerk’s office of said circuit court of the United States its pleas 
— which said pleas are in the words and figures following, to 
wit: 


24 Pleas. 


Unrrep Srates or AMERICA, 
Southern District of Illinois, bee: 


In the United States Circuit Court. January Term, A. D. 1884. 


LucinpaA WANGELIN 


v8. Trespass. 
LOvUISVILLE AND NasHVILLE Rartroap Company et a 


Pleas of the defendant, The Louisville and Nashville Railroad Com- 
pany. . 
And the defendant, The Louisville and Nashville Railroad Com- 
pany: by J. M. Hamill, its attorney, for further plea in this bebalf, 
y leave of the court first had and obtained, comes and defends the 
force and injury when, &c., and prays judgment of the said writ 
and declaration, because it says that before the exhibiting of the said 
declaration to the May term, A. D. 1883, of the circuit court of St, 
Clair county, Illinois, in said cause, at, to wit, the September term, 
A. D. 1881, of the circuit court of said St. Clair county, the tenants 
of said plaintiff, Richard Thomas, William House, and James Beck, 
then in the ion of the same premises described in plaintiff’s 
declaration, a weary the said defendant, The Louisville and Nash- 
ville Railroad Company, and exhibited against it their decla- 
25  _=sration in the sum of ten thousand dollars damages for the 
same identical su cause of action, the same alleged 
damages, and the same alleged trespasses and injuries in taking up 
and removing a railroad switch and thereby causing-alleged itiju- 
ries to a certain coal mine, as in the said declaration in this present 
suit mentioned, as by the records and proceedings thereof remaining 
in this court more fully appears; and afterwards the said suit of the 
said Richard Thomas, William House, and James Beck aguinst said 
defendant, The Louisville and Nashville Railroad Company, and 
the action in this cause were removed from the circuit court of said .. 


the said defendant, The Louisville an ilroad. Compan 
by the said plaintiffs as aforesaid is still depending and und 
‘termined in this court; and this the defendant, The Louisville a: 
Nashville Railroad Company, is ready to verify. Whereforeit pe 
judgment of said writ in this suit, and that the same may 


Bs J. M. 


2nd Plea. 


And, for a farther plea in this behalf, by leave of the court Sn 
had and obtained, the defendant, The Louisville and Nashville 


posite the city of St. Louis, Missouri, through | | 
and through the premises described in plaintif’s m, aL 
said railway company, by said act, was authorized to lay out its « 
railway, not exceeding one hundred and fifty feet in width, throu 
. re length , and to enter upon and bodien polite d gre 
e State, of any person or persons, or © one 
ree and take levels of the same or any part the 
outa ona 
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build, set up, in and upon the route of said railway 
28 or upon the lands adjoining the same, all such works, banks, 
ways, roads, and conveniences as may be required for the pur- 
poses of said railway, and to widen, amend, repair, and improve the 
same from time to time as may be found necessary; and said St. 
Louis and Southeastern Railway Company, by the leave, lisence, and 
consent of the plaintiff and by virtue of the power conferred by its 
charter, in the year 1870 entered into and upon the prempises de- 
scribed in plaintiff’s declaration, &, at great cost and expense to said 
railway company, with its own iron rails and wooden cross-ties and 
with laborers paid by it, erected, built, and constructed a side track 
connecting a coal mine belonging to said plaintiff to the main track 
of said St. Louis and Southeastern railway, and said switch so con- 
structed is the same mentioned in plaintiff’s declaration, and it re- 
mained upon said premises from the time it was constructed with 
the ugeaomn and consent of plaintiff until it was taken up, as here- 
inafter stated. Said St. Louis and Southeastern Railway Company, 
after said switch was built upon said land, made, executed, and de- 
livered to George Opdyke and Philo C. Calhoun, as trustees, its two 
certain deeds of trust in the nature of a mortgage upon all 
29 _—sits property, rights, and franchises, including said switch, to 
secure large sums of money borrowed by it. 

That afterwards, by proceedings instituted in this court against 
said St. Louis and Southeastern Railway Company for the foreclosure 
of said deeds of trust or mortgages, said St. Louis and Southeastern 
railway, with all its property, rights, and franchises, including said 
switch, was, by the decree of this court on the 16th day of Novem- 
ber, A. D. 1880, sold at public auction to pay the amount due as 
principal and interest on the deeds of trust aforesaid, and that at 
such sale said St. Louis and Southeastern railway, with all its prop- 
erty, rights, and franchises, including said switch, was purchased 
by Charles W. Opdyke and William F. Whitehouse for the bond- — 
holders of said St. Louis and Southeastern railway, and said railway, 
with all its Pe. rights, and franchises, was transferred by said 
pparre und Whitehouse and their respective wives to the Southeast 
and St. Louis Railway Company, a corporation organized and existing 
under the laws of the State of Illinois, and, on the 27th day of January, 
A. D. 1881, said Southeast and St. Louis Railroad Company made, 
executed, and delivered tothe defendant, The Louisville and Nashville 

Railroad Company, a lease for the period of forty-nine years, 
30 _—siby which it granted, demised, and leased for the period afore- 

said to said Louisville and Nashville Railroad Company all 
the railway tracks, rights of way, appurtenances, rights, and fran- 
chises, including said switch, formerly owned by said St. Louis and 
Southeastern Railway Company, and said defendant, The Louiéville 
and Nashville Railroad Company, has been since the date of said 
lease in the possession of said railway property under said lease. 
Defendant further avers that for default in the payment of the in- 
terest due on said deeds of trust made by said St. is and South- 
eastern Railway Company said railway, with all-its property, in- 
cluding said switch, was, by the order of this court, in October, A. 
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D. 1874, , deteb id tac hchil « soo on 
and was ‘operated by suid receiver and his: | = yo 
about January first, A. D. 1880, when, by authority 

of said railway y, including 

receiver then arog said er ye the 'N 
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ville Railroad Company, and said defendant, ander the as 
of said last-mentioned lease, came into possession on poor 
aforesaid of all the y, rights, and franchises of eaid ‘aoe 
and sane pect seal om a said nen ; ; 
remai n possession of all o am | calleag ieee eee | 
defendant, leased said railwa from suid. Southeast and | 
Louis Railway Company, as sealed ore stated. 

And from the time said switch was built, in the earl 
year 1870, until August or September, 1880, said St. 
eastern Railway a receivers of said railway, oak 
ville, nanan and St. Louis railway, and said | 
Louisville and Nashville Railroad Company, have been in the acts 
open, notorious, and continuous possession of said switch, as hereit 
before stated, with the full knowledge, consent, and 
acquies-ence of said plaintiff to said possession. 

nd defendant avers that while of [in] the possession of said 

se as aforesaid defendant, needing to use the iron 


said yen and said switch under the pr ive. Bere 
in August or September, 1880, without a vatiog fin} shabere| teohan 
necessary for that purpose and without i injuring {i spel beh 
freehold, took up and removed the iron rails on 
fully might, for the cause aforesaid; and these are Pg 
sup trespasses in said declaration mentioned ; 


defendant i is ready to veri Wherefore it pra 
. TT OUISVILLE. AND Tictog 
ee COMPANY, enone 


By J. M. HAMILL, Ze Attorney. 
3rd Plea. 


And, for a further plea in this behalf, by leave of the court Lb. 
had and obtained, the defendant, The Louisville and a a 
road Company, says that the plaintiff 
33 aforesaid action against it, the defendant, 
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were in possession of the premises mentioned and described in 
the plaintiff’s declaration; and this the defendant is ready to verify. 
Wherefore it prays judgment, etc. 
LOUISVILLE AND NASHVILLE 
RAILROAD COMPANY, Defendant, 
By J. M. HAMILL, Its Attorney. 


(Indorsed :) Filed February 1, 1884. J. A. Jones, clerk. ©. 


Afterwards, to wit, on the twenty-fourth day of April, in the Jan- 
uary term of said court, in the vear of our Lord eighteen hundred 
and eighty-five, the following further proceedings were had in said 

- court in said cause and entered of record, to wit : 


34 Leave to File Additional Pleas by 1st Monday, June, 1885. 


LucinpDA WANGELIN 
v. \ reapas 
LOUISVILLE AND NASHVILLE RaILRoap CoMPANY. 
On motion of defendant, by J. M. Hamill, Esq., its attorney, the 


time to file additional pleas herein is extended until the first Mon- 
day of June next. 
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And afterwards, to wit, on the twenty-eighth day of May, of the year 
last aforesaid, came again said defendant, by J. M. Hamill, Esq., its 
attorney, and filed in the office of the clerk of the circuit court of 
the United States its fourth special plea herein; which said plea is 
in the words and figures following, to wit : 


4th Special Plea. 


Unitep States oF AMERICA, ; 3 
Southern District of Illinois, f * ° 


In the United States Circuit Court. January Term, A. D. 1885. 
Lucinpa WANGELIN 


\ reaps 


; v. 
LOUISVILLE AND NASHVILLE RaILtroap Company ef al. 


Fourth special plea of the defendant, The Louisville and 
35 Nashville Railroad Company, filed by leave of court.—And, 
for a further plea in this behalf, by leave of the court first had 
and obtained, the defendant, The Louisville and Nashville Railroad 
Company, says that the plaintiff ought not to have her aforesaid 
action against it, the defendant, because it says that at the time of 
the committing of the said several oe trespasses in plaintiff’s 
declaration mentioned one John Maule, under and by virtte of a 
lease from the plaintiff, was in the possession of the premises men- 
tioned and described in plaintiff’s declaration ; and this the defend- 

ant is ready to verify. Wherefore it prays judgment, ete. 

“RAILROAD COMPANY, Defendant, 
ANY, 
By J. M. HAMILL, Its Atorney. 


(Indorsed :) Filed May 28, 1885. J. A. Jones, clerk. 


In the Circuit Court of the United States for a 


: of Illinois. June Term, A. D. e 
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in? And now comes the said plaintiff, by Charles W. ber el 
-= torney, and moves the court to remand the said cause to. reals. 
} @ court of St. Clair county, Illinois, for reasons apparent upon the ” 
a, of the record. par wi ae i 
. ae (Indorsed :) Filed October 9, 1885. J. A. Jones, clerk. 
s F . Then, afterwards, to wit, on the seventh 
7 uary term of the cireuit court of the Un 
q our Lord one thousand t handred and 
4 further proceedings were in said court in 
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Order Allowing Writ of Error. 


Lucinpa WANGELIN 


v. 
LOUISVILLE AND NasHVILLE RartLtroap Company and Trespass. 
Tuer SouTHEAST AND St. Louis Rartway CoMPANY. 


Hh 38 And now, on this ninth day of April, 1886, come-again the 
oat parties, b their counsel, and on motion of the defendant, The 
at Louisville and Nashville Railroad Company, a writ of error from 
the decision of this court remanding this cause to the State court is 
allowed said defendant to the Supreme Court of the United States 
on ite entering into bond to the plaintiff in the penalty of five hun- 
dred dollars, conditioned as the law directs, with sureties, to be ap- 
proved by the court, within sixty days from this date. 


At Afterwards, to wit, on the twenty-ninth day of May of the yeas 
ig last aforesaid, came again The Louisville and Nashville Railroad 
at Company, defendant, by J. M. Hamill, Esq., its attorney, and filed 
ae its bond on writ of error herein; which said bond is in the words 
| and figures following, to wit: 


Bond on Writ of Error. 


Circuit Court of the United States, Southern District of Illinois. 


LuctnpDA WANGELIN 


v8. 
LOUISVILLE AND NASHVILLE RaAILRoaD COMPANY and Trespass. 
SOUTHEAST AND St. Lovis RatLway Company. 


39 Know all men by these presents that we, The Louisville 

and Nashville Railroad Company, as principal, and J. M. 
Hawill and A. S. Wilderman, of the county of St. Clair and State 
of Illinois, as sureties, are held and firmly bound unto Lucinda 
Wangelin in the sum of five hundred dollars, to be paid to the said 
Lucinda Wangelin, her executors or administrators; to which pay- 
ment, well and truly to be made, we bind ourselves and each of us, 
jointly and severally, and our and each of our heirs, executors, and 
administrators, firmly by these presents. Sealed with our seals and 
dated this sixth day of May, A. D. 1886. Whereas the above-named 
The Louisville and Nashville Railroad Company hath prosecuted a 
writ of error to the Supreme Court of the United States to reverse 
the judgment rendered in the above-entitled suit by the circuit tourt 
of the United States for the southern district of Illinois, at Spri 
field, remanding the above-entitled suit to the circuit court of 
Clair county, Illinois: Now, therefore, the condition of this obliga- 
tion is such that if the above-named The Louisville and Nash 
Railroad Company shall prosecute its said writ of error to effect and 
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(Indorsed :) Filed May 29, 1886. J. A. Jones, clerk. 


Clerk’s Certificate. 

Unitep Srates or AMERICA, I ; 
Southern District of IUinois, { * ° 
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Company are Be 
pear of file and record in my a = 
In witness whereof I have varlacm set pA relay and seal of nid * 


court, at = 


The Seal of the Circuit Se 
Court of the United 
States for the South’n prgpeas e yhs 
Dist. Ill. hundred and eleventh year 

J. A. a Ck 


42 : Supreme Court of the United States. 


‘ Tue Unirep States or AMERICA, 88 
To Lucinda Wangelin, Greeting : | 
You are cited and admonished to be and a 
Supreme Court of the Unite States, to be holden at Washi a 
the second Monday of October next, pursuant to a writ of error filed 
in clerk’s office of the circuit court of the United States 2 


Railroad Company is plaintiff in error and y 
error, to show cause, if any there be, why the 
writ of error mentioned should not be corrected and 

should not be done to the parties aforesaid in that behal 


+3 s 4 fae a ee 


Witness the Hon. 3. H. Treat, district judge of the United States 
w the southern district of Illinois, at Spri in said district, 
tis 6th oe 5 in the year of our Lord 1886, and of our Inde- 
_ pendence th year. 
S. H. TREAT, 
District Judge U. S., Southern District of [inois. 
I hereby accept service of the above citation this 7th day of July, 


1886. 
LUCINDA WANGELIN, 
By CHARLES W. THOMAS, 4é’y. 


43 Unitep States oF AMERICA: 


In the Supreme Court of the United States, to the October Term, 
A. D. 1886. 


LovIsvILLE AND NasnHvitie RarRoap Company, 
Plaintiff in Error, ——— of 


v8. 
Luctnpa WanGeEtin, Defendant in Error. 


And now comes The Louisville and Nashville Railroad Company, 
the plaintiff in error, by J. M. Hamill, its attorney, and says that in 
the record and proceedings aforesaid there is manifest error, in this, 
to wit: 

The United States circuit court erred in rendering judgment 
against the plaintiff in error — asta this cause to be remanded 


to the circuit court of St. Clair county, Illinois, on the motion of the 
defendant in error. 


By reason whereof the plaintiff in error prays that said judgment 
may be reversed, etc. 
By J. M. HAMILL, 
Attorney for Plaintiff in Error. 
Endorsed on cover: 8. Illinois C.C. U.S. No. 169. The Louis- 


ville & Nashville Railroad Company, plaintiff in error, ve. Lucinda 
Wangelin. Filed October 13, 1586. 
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SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, A. D. 1889. 


THE LOUISVILLE AND NASHVILLE RAILROAD COMPANY, 
Plaintiff in Error, 


—7't,- — 


LUCINDA WANGELIN, 
Defendant in Error. 


In ERROR TO THE Circvuic CourRT OF THE UNITED STATES FOR THE 
SOUTHERN District oF ILLINO!s. 


BRIEF OF PLAINTIFF IN ERROR. 


J. M. HAMILL, 
Attorney for Plaintiff in Error. 


ee 


SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, A. D. -889. 


ee ce ne = 


te 


THE LOUISVILLE AND NASHVILLE RAILROAD COMPANY, 
Plaintif{ in Error, 
—?'s5.— 
LUCINDA WANGELIN, 
Defendant in Ervor. 


In ERROR TO THE CincuiT CouRT OF THE UNITED STATES FOR THE 
SOUTHERN District oF ILLINOIS. 


1. STATEMENT. 


This was an action of trespass guare clausem 
freigt and with force and arms commenced in the 
circuit court of St. Clair County, Illinois, on the 
gth day of May, 1883, by the defendant in error, 
against plaintiff in error and the Southeast and St. 
Louis Railway Company, to recover damages for 
taking up and removing a railroad switch. On 
the petition of plaintiff in error, the cause was, on 
the 13th day of June, 1883, by order of the circuit 
court of St. Clair County, removed to the Uni- 
ted States circuit court for the Southern District 
of Illinois, and the record was filed in that court on 
the 12th day of December, 1883. 

On the goth day of October, 1885, defendant in 
error filed her motion to remand the cause to the 


—— 


circuit court of St. Clair County, Illinois, for reasons 
apparent upon the face of the record, and on the 7th 
day of April, 1886, the court sustained the motion and 
ordered the cause to be remanded to the circuit 
court of St. Clair County, Illinois. 

To reverse that decision of the court, the plaintiff 
‘ in error has prosecuted this writ of error and brought 
the cause to this court. 

The record was filed in this court on the 13th day 
of October, 1886, and the error assigned is, that the 
United States circuit court erred in rendering judg- 
ment against the plaintiff in error, ordering this cause 
to be remanded to the circuit court of St. Clair 
County, Illinois, with a prayer that said judgment 
may be reversed. 

The declaration alleges that the trespasses for 
which this suit was brought, were committed in Jan- 
uary, 1879. (Record p. 3.) The petition of plain- 
tiff in error for removal states that the defendant,. the 
Southeast and St. Louis Railway Company, was 
incorporated and organized as a corporation under 
the laws of the State of Illinois, on the 12th day of 
November, 1880, and not prior thereto, and that the 
acts complained of as trespasses were committed, if 
committed at all, in August, 1880; and at the time 
the supposed trespasses were committed, the defend- 
ant, the Southeast and St. Louis Railway Company, 
had no corporate or legal existence and no existence 
in fact; had no stockholders, officers, agents, em- 
ployes or servants, and had taken no steps whatever 
to become a corporation and was not in any way 
acting as a corporation or otherwise, and that it 
never came into possession of the railway described 
in plaintiff's declaration until the 27th day of Janu- 


ee 
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Qo 
ary, 1881, and on said last mentioned day it entered 
into a contract with the plaintiff in error to operate 
said railway, and in pursuance of said contract plain- 
tiff in error has since said 27th day of January, 1881, 
operated and is now operating said railway; that at 
the time said supposed trespasses were committed, 
plaintiff in error was in the sole and exclusive pos- 
session of said railway and switch in plaintiff’s decla- 
ration mentioned operating the same under an assign- 
ment of the lease from the Nashville, Chattanooga 
and St. Louis Railway. (Record p. 8.) 

From these statements in the record it appears that 
the supposed trespasses, for the committing of which 
the Southeast and St. Louis Railway Company was 
joined as a defendant with the plaintiff in error, were 
committed before the Southeast and St. Louis Rail- 
way Company had any existence in fact or in law, 
and before it had taken any steps whatever to become 
a corporation. It further appears from the record 
that at the time the supposed trespasses were com- 
mitted the plaintiff in error was in the sole and exclu- 
sive possession of the railway and switch in plaintiff’s 
declaration mentioned. 


Il. Tue Crrcutr Court oF THE UNITED States ERRED 
IN REMANDING THE CAUSE. 


The question presented by this record is, could 
defendant in error by joining with the plaintiff in error 
as a co-defendant, a corporation which at the time 
the supposed trespasses were committed had no exist- 
ence in fact or in law, defeat the right of the plaintiff 
in error to remove the cause from the State to the 
Federal court? The Act of March 3, 1875, in regard 
to removal of causes was in force when this cause was 


mA, 
removed from the State to the Federal court, when 
remanded to the State court and when this writ of 
error was sued out and the record filed in this court, 
hence the right to removal must be determined under 
that Act. The last clause of the second section of 
that Act 18 Statutes at Large 471, provides: ‘*And 
when in any suit mentioned in this section there shall 
be a controversy which is wholly between citizens of 
different States, and which can be fully determined 
as between them, then either one or more of the 
plaintiffs or defendants actually interested in such 
controversy may remove said suit into the circuit 
court of the United States for the proper district.” 

The plaintiff in error was a citizen of the State of 
Kentucky, defendant in error was a citizen of the 
State of Illinois, and the amount in controversy 
exceeded exclusive of costs the sum of five hundred 
dollars, hence the right of the plaintiff in error to 
remove the cause to the United States court was 
complete under the Act 6f March 3, 1875, and that 
right could not be defeated by uniting with the plain- 
tiff in error as a co-defendant in the suit a corpora- 
tion which had no existence at the time the trespasses 
for which the suit is brought were committed. 

It has always been. held by this court that formal 
parties or nominal parties or parties without interest 
united with the real parties to the suit cannot oust 
the Federal courts of jurisdiction, if the citizenship 
or character of the real parties be such as to confer 
jurisdiction. The joinder by plaintiffs in a State 
court of defendants citizens of the same State, who 
have no interest in the controversy and whose rela- 
tion to the suit appears from the record, will not 
deprive the defendants in interest citizens of another 


ns ro * 


* 
» ae 


—_—5— 


State, of the right to remove the cause to the Federal 
courts. 
Wood, et al., v. Davis, 18 Howard, 467; 
Carneal, et al.,v. Banks, 10 Wheaton, 181 ; 
Browne, et al., v. Strode, 5 Cranch, 303; 
Boon’s Heirs v. Chiles, et al., 8 Peters, 
532. 

Where the real and only controversy is between 
citizens of different States and the plaintiff is by 
some positive law compelled to use the name of a 
public officer, who has not, or ever had any interest 
in or control over it, the courts of the United States 
will not consider any others as parties to the suit than 
the persons between whom the litigation before them 
exists. 


McNutt v. Bland, et al., 2 Howard, 9. 


Mr. Justice Story, in delivering the opinion of the 
court in Wormley, et al.,v. Wormley, 8 Wheaton, 
421, said: ‘*This court will not suffer its jurisdiction 
to be ousted by the mere joinder or non-joinder of 
formal parties ; but will rather proceed without them, 
and decide upon the merits of the case between the 
parties who have the real interests before it whenever 
it can be done without prejudice to the rights of 
others.”’ 


In Walden v. Skinner, 101 United States, 589, 
this court said: ‘*Where the real and only contro- 
versy is between citizens of different States, or an 
alien and a citizen, and the plaintiff is by some posi- 
tive rule of law compelled to use the name of another 
to perform merely a ministerial act, who has not ever 
had any interest in or control over it, the courts of 
the United States will not consider any others as par- 


itil asi 


ties to the suit than the persons between whom the 
litigation before them exists.’ ‘‘Cases arise in the 
Federal courts in which nominal or even immaterial 
parties are joined on the one side or the other, with 
those who have the requisite citizenship to give the 
court jurisdiction in the case; and where that is so, 
the rule is settled that the mere fact that one or more 
of such parties reside in the same State with one of 
the actual parties to the controversy will not defeat 
the jurisdiction of the court. * * Decisive author- 
ity for that proposition is found in a recent ruling 
of Mr. Justice Miller, in which he states to the effect 
that mere formal parties do not oust the jurisdiction 
of the court, even if they are without the requisite 
citizenship, where it appears that the real contro- 
versy is between citizens of different States. 


Arapahoe County v. Kansas Pacific Rattl- 
way Company, 4 Dill., 277-283 ;”’ 

Removal Cases, 100 United States, 457 ; 

Bacon v. Rives, 106 United States, 99. 


These authorities establish the rule that the juris- 
diction of the United States circuit courts, when it is 
founded upon the citizenship of the parties, rests upon 
that of the vea/ and not of the xomenal or wholly 
immaterial parties to the suit. As the Southeast and 
St. Louis Railway Company had no existence at the 
time the supposed trespasses were committed, it 
would be difficult to state a case where a party was 
more completely destitute of interest in a cause than 
it is in this suit. As it has no interest in the suit, it 
is perfectly apparent that the sole object in making it 
a defendant is to attempt to defeat the jurisdiction of 
the United States circuit court in a case where the 
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jurisdiction of that court is as certain and complete 
as any case can be which is founded alone upon the 
citizenship of the parties. 

If this attempt shall succeed then the jurisdiction of 
every United States circuit court in every State in 
the Union can be defeated in all cases founded upon 
the citizenship of the parties by the mere subterfuge 
or artifice of uniting with the real defendant -in the 
suit a sham defendant who shall be a citizen of the 
same State with the plaintiff. Uniting a pretended 
defendant whe has and can have no possible interest 
in the litigation with the real defendant in the contro- 
versy, when it is done for the sole purpose of defeat- 
ing the jurisdiction of the United States courts, is 
a fraud upon those courts which they cannot sustain 
or tolerate. 

That jurisdiction cannot be conferred upon or taken 
away from any court by fraud or collusion is a propo- 
sition that will not be questioned. 

This court rigidly aud zealously enforces that rule 
whenever an attempt is made to confer jurisdiction 
upon it by fraud. Mr. Chief Justice Waite, in deliv- 
ering the opinion of the court in Harfog v. Memory, 
116 United States, 591, said: ‘*Beyond this, no 
doubt, if from any source, the court is led to suspect 
that its jurisdiction has been imposed upon by the 
collusion of the parties or in any other way, it may 
at once of its own motion cause the necessary inquiry 
to be made, either by having the proper issue joined 
and tried or by some other appropriate form of pro- 
ceeding, and act for its own protection against fraud 
or imposition.”’ 

Mr. Justice Harlan, in delivering the opinion of 
the court in Morris v. Gilmer, 129 United States, 
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329, said: ‘‘If the removal be for the purpose of 
committing a fraud upon the law, and to enable 
the party to avail himself of the jurisdiction of the 
Federal courts, and the fact be made out by his acts, 
the court must pronounce that his removal was not 
with a dona fide intention of changing his domicil, 
however frequent and public his declarations to the 
contrary may have been.’’ 

Is it not as much the duty of the court to protect 
and sustain its jurisdiction in a case where it actually 
exists from fraud or imposition, as it is to deny it in 
a case where it is attempted to confer jurisdiction 
upon it by fraud or imposition? The record in this 
case presents facts which show conclusively that the 
United States circuit court had jurisdiction of the 
cause and an attempt to defeat that jurisdiction by 
joining with the real defendant, a sham defendant 
which had no existence at the time the cause of action 
accrued. A defendant which had no existence.at the 
time the cause of action accrued is no more liable 
than a defendant which never had an existence. 
Where a defendant which had no existence at the 
time the cause of action accrued is joined with the 
real defendant in the suit for the sole purpose of 
defeating the jurisdiction of the United States circuit 
court, is it not a barefaced imposition upon that 
court, and an attempt by a mere fraudulent device to 
deprive it of jurisdiction in the cause? If such a 
device can succeed then the jurisdiction of the United 
States courts founded upon citizenship is a thing of 
the past, and the judicial power conferred by the, 
Constitution of the United States and Congress upon 
the Federal courts in controversies between citizens 
oi different States, a constitutional right, will be 
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taken away, by that greater power of construction. 
This case does not fall within the rule laid down in 
Peper v. Fordyce, 119 United States, 469 ; 
Thorn Wire Hedge Co. v. Fuller, 122 
United States, 535; 
Plymouth Mining Co. v. Amador Canal 
Co., 118 United States, 264; 
Rand v. Walker, 117 United States, 340; 
Thayer v. Life Association, 112 United 
States, 717. 


It these cases it was held that the defendants who 
were citizens of the same State with the plaintiffs 
were indispensable parties and that there was no sep- 
arable controversy. It cannot be claimed that a 
defendant who had no existence at the time the right 
of action accrued is an indispensable party to a suit. 
Neither is this case within the rule laid down in 

Louisville and Nashville Railroad Co. v. 
Ide, 114 United States, 52; 

Pirie v. Tvedt, 115 United States, 41; 

Starin v. New York, 115 United States, 
248 ; 

Sloane v. Anderson, 117 United States, 
275. 


In these cases it was said ‘‘that a defendant has no 
right to say that an action shall be several which a 
plaintiff elects to make joint.’ But a plaintiff has no 
right fraudulently to elect to make an action joint 
solely for the purpose of depriving one of the joint 
defendants of a right which it posesses under the 
Constitution of the United States and the laws en- 
acted by Congress, the right to remove the suit 
against it from the State to the Federal court, when 
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it appears from the record that the defendant which 
was joined with the real defendant has no interest in 
the controversy and had no existence in fact or in 
law at the time the cause of action accrued. When- 
ever it is clear that the plaintiff has acted fraudulently 
in joining an immaterial defendant, or one not in 
existence, with the real defendant for the express 
purpose of depriving the real defendant of such a 
right as this, then the defendant has a right to say 
that the action shall be several which the plaintiff has 
elected to make joint. 

When it appears as it does from the record in this 
case that the defendant joined with the real defend- 
ant, so far as this litigation is concerned, is a mere 
myth joined in the action for the express purpose of 
defeating the jurisdiction of the United States circuit 
court, is it not the duty of the court to brush aside 
this trifling myth and look only at the real age to 
this controversy ? | 

If it will do so, it will find herea scontreveiay 
which is wholly between citizens of different States 
and which can be fully determined as between them,”’ 
and a suit of which the United States circuit court 
had as complete jurisdiction as in any action founded 
upon citizenship alone. 

Respectfully submitted. 


J. M. HAMILL, 
Attorney for Plaintiff in Error. 


IN THE SUPREME COURT OF THE UNITED STATES. 


Octobeber Term. A. D. 1889 


A 


THE LOUISVILLE AND NASHVILLE 
RAILROAD COMPANY _ Error to Circuit Court for the 


vs. | Southern District of Illinois. 
LUCINDA WANGELIN. 


The authorities cited in the brief of the learned 
counsel for plaintiff in error sustain the order of the 
Circuit Court remanding this cause. 

This Court cannot determine on this record the 
question whether one of the defendants had a corpor- 
ate existence or was concerned in the alleged tres- 
pass. The allegations made in the petition for a 
removal not necessary to bring the case within the 
statute, are mere surplusage and raise a issue that 
cannot be tried, or if it can be tried, will be presumed 
in this case to have been tried in the Circuit Court 
and determined against the plaintiff in error on evi- 
dence not preserved by a Bill of Exceptions. The 
case seems to be one where a motion to affirm would 
have prevailed if it had been made in this Court. 

CHARLES W. THOMAS, 
Attorney for Def?t in Error 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM. 1880. 
No. 162. 


EDWARD AVERY, ADMINISTRATOR OF MATTHIAS 


ELLIS, DECEASED, PLAINTIFF IN ERROR, 


vs. 


WILLIAM W. CLEARY, ASSIGNEE IN BANKRUPTCY OF 
MATTHIAS ELLIS. | 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF MASSACHUSETTS. 


FILED OCTOBER 12, 1886. 
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EDWARD AVERY, ADMINISTRATOR OF MATTHIAS . 
ELLIS, DECEASED, PLAINTIFF IN ERROR, 


vs. 


WILLIAM W. CLEARY, ASSIGNEE IN BANKRUPTOY OF © 
MATTHIAS ELLIS. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF MASSACHUSETTS. 
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Unirep Srares or Aumxnica, ss: * 
(Seal of the Circuit Court, Massachusetts. } 


The President of the United States to the honorable the 

the circuit court of the United States for the district of 

chusette, Greeting : 

Because in the record and proceedings, as aleo in 
the judgment of a plea which is in the said circuit 
— William W. Cleary, of Covington, in: the 

Y, assignee in in bankra of the estate of Matthies E 
ere cect, deceased, plaintif, and 
Avery, of al trad in the State of ‘te of Mamachensinags 
the goods and estate of Matthias Ellis, aforesaid, defvodant, in 
action of contract,a manifest error hath happened, to ree 
damage of the said defendant, as by his conenens oppearn 
being g willing that error, if any hath been, should be daly este 
rected and Mand speedy justice done to the  fhorenkt 
in this behalf, do command you, if judgment be herein, | the 
then, under your seal, distinctly and openl send the recee 
and proceedings aforesaid, with all thi | 
tpg Court of the United States, 
have the same at Washington 

oak next, in the said Sap 
that, the record and 
Supreme Court may cause fu 
error what of right and fesse loathe 
United States should be done. 

.Witness the Honorable Morrison R. Wai 
said Supreme Court, the nineteenth day of May, 
Lord one thousand eight hundred end eigh -#ix. 


Allowed by— | ee 
G. M. gag meng, a 
Hold & Holding said Circuit Court. paste 


Pian ogee. YE 
District of Massachusette, 


b the judges of the circuit court of the Uni 
the distrist of Massachusstte-senbe retara ote 
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In testimony whereof I, John G. Stetson, clerk of said ciscuit 
court of the United States in and for the dis- 
Seal of the Circuit trict of Massachusetts, have hereto set m 
Court, Massachusetts. hand and the seal of said court this seven 
day of September, A. D. 1886. 


JOHN G. STETSON, Clerk. 


Unitep States OF AMERICA, t mp 
Massachusetis District, : 


At a circuit court of the United States for the first circuit, begun 
and holden at Boston, within and for the district of Massach 
on Thursday, the fifteenth day of October, in the year of our Lo 
one thousand eight hundred and eighty-five, before the Honorable 
- Le Baron B. Colt, circuit judge. 


Witiiam W. Cieary, of Covington, in the State of Ken- ) 
tucky,as he is Assignee in Bankruptcy of the Estate of 
Matthias Ellis, Late of Carver, in the County of Ply- 
mouth, Deceased, in the District of Massachusetts, 
Plaintiff, . ve . SNe. 1904. 

Epwarp Avery, of Braintree, in the County of Norfolk, | © 
in the District of Massachusetts, as he is Administra- 
tor of the Goods and Estate of Matthias Ellis, afore- 
said, Defendant. | 


In an action of contract. 


4 Plaintiffs Declaration. Filed Oct. 16, 1882. 


And the plaintiff says that said Ellis, on or about June, 1878, filed 
* a petition in bankruptcy in the district court of the United States 
for the district of Kentucky, and was duly adjudicated a bankru 

by éaid court, and one H. W. Bates, of Greenup, Kentucky, was duly 
appointed assignee of the estate of said Ellis, and continued to act 
as such assignee until May, 1882, when he resigned, and the plaintiff 
was appointed in place of said Bates; that said Ellis, at the time he 
filed said petition in bankruptcy, was the owner of two certain pol- 
icies of insurance upon his life, issued by the Connecticut Mutual 
Life Insurance Company of Hartford, Connecticut, numbered 68428 
and 68430, policy No. 68428 being for ten thousand dollars and policy 
No. 68430 being for five thousand dollars, and also was the owner of 
an undivided third interest in a miscellaneous lot of tools and pat- 
terns, then in the possesion of the Murdock Parlor Grate Company 
of Carver, Massachusetts, none of which assets were mentioned in 
the schedules filed by said Ellis in his ings in bankruptey, 
or disclosed or delivered to his assignee by said Ellis in his lifetime, 
but the same were concealed and withheld by said Ellis from his 
assignee, and remained in the ion and control of said Ellis 
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up to his death, in November, 1879, when the same were taken pos __ . 3 
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knowing the said sums of 

in a and not < the Zale 

and neg to notify the assignee in auraptey 
over the same to him, but has received the the mame wthent the 
edge or consent of said assignee in bankru ee 
says the assignee in bankiingtey of said 

information concerning said property, or the title and ie 
assignee therein, up to a short time prior tu the ¢ 

this suit, the same being concealed by said Ehlis in h 
since his death by his administrator, and that i 

being informed of the existence of said rome bod 
same or the proceeds thereof from the 

plaintiff says the defendabt owes him the said amount 


he ¢ 
said policies, and also from the sale of said tools and 
the sum of ten thousand one hundred 
and interest thereon from Jan. Ist, 1880, to the 
Second count. And the plaintiff says 
thousand one hundred and fort eigh 
thereon from Jan. ist, 188 : peared 


A. D. 1882 and waa duly entered ab the October term of 


A. D. 1882, when and where the parties appeared by their a 
attorneys. 


On the twenty-first day of October, A. D. 1803, the following an- 
swer was filed: fae.” 


Answer. (Filed October'21, 


Now comes the above defendant and files the following inewe 

To the rath count: He denies each and every | pene | 
every date, Grade eabdeaee - 

‘To the second count: He denies that bo owes the» 
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sum therein claimed or any sum whatever; he denies each and. 
every averment, allegation, date, item, and amount contained in the 
said second count. 

And this defendant, further answering to both counts, says that. 
the cause of action mentioned in each of said counts did not accrue 
to the assignee of the estate of said Ellis, as therein set forth, within 
two years before the sueing out of the plaintiff’s writ. 

_ And, for further answer to both counts, this defendant says, that 
the cause of action mentioned in each of said counts did not aécrue, 
against this defendant, in his capacity as administrator of the estate 
of said Ellis, within two years before the suing out of the plaintiff’s. 


writ. 
EDWARD AVERY. 


Verdict and Judgment. 


Issue being thus joined, this eause was thence continued from 

term to term to this present October term, when, the Honorable’ 
George M. Carpenter, district judge of the United States for the 
district of Rhode Island, duly assigned to hold said circuit court, 
sitting, the cause, after a full hearing, was submitted to a jury sworn 
according to law to try the issue, whio, after hearing all matters and 
things concerning the same, return their verdict and on oath say: 
The jury find for the plaintiff,and assess damages in the sum of 
eleven thousand five hundred and thirty-nine dollars and fifty-six 
cents. 
‘ It is thereupon considered by the court, to wit, May 14, A. D. 1886, 
that the said William W. Cleary, assignee, plaintiff,‘recover of the 
said’ Edward Avery, administrator, the sum of eleven thousand 
deven hundred and eighty-three dollars and eighty-one cents and 
bis costs of suit, taxed at —. 


On the twenty-ninth day of January, A. D. 1886, the following 
bill of exceptions is filed and allowed by the Honorable George M. 
Carpenter, ‘district judge of the United Stutes for the district of 
Rhode Island, as of thé seventh day of January, A. D. 1886, before 
the jury left the bar, and is in the words and figures following: 


Defendant's Exceptions. (Filed as January 7, 1886.) 


., This is an action of contract brought by the plaintiff, as assignee 
- of the estate of Matthias Ellis,a bankrupt, to recover the amount 
received by the defendant, as administrator of the estate of said 
Ellis, deceased, upon two policies of insurance issued upon the lifg 
. of said Ellis by the Connecticut Mutual Life Insurance Com- 
8 pany, one numbered 68428 and the other numbered 68430, and 

also the proceeds of one undivided third of a miscellaneous 
lot of tools and patterns. The writ is dated Sept. 30,1882. The 
pleading may be referred to as a part of this bill of exceptions. At 
the trial the plaintiff abandoned the claim for the proceeds of one 
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have gone to his creditors ; that said ile at one 


business, became embarrassed about Saemoe 1 i i 


seventy-one, and continued embarrassed 

that he owed at least one hundred and fifty thousan 

he went into bankruptcy and had.owed it tor sever 

that in or about May,.A. D. eighteen hundred and 

he owed an assignment of these two and another p iow 

ance in the same company to E. Rollins. Morse, to hold for hig, 

Ellis’, daughters; that this assignment was ; that. 

Ellis was heavily indebted at the time, and that there 

sideration for the ge ony ts and that it was il 

and void ; that after filing bis petition Neo) tend 

and died in November, eighteen hundred and 1 4 
he took one policy said Morse and a urresdeqi 

9 value to pay the premium which became in Mandi in 
on the two policies of $10,000 each, and that the gee 


claimed that that policy aleo belonged S epennie aneaalel 
that after said Ellis’ pbs the insurance 


by the Gor policy No. 68498 and th the. A estate of anid a Bi 
— _ r 68428, a 
that the OE Rollins Mo 


ere was an assignment of it to 
said 1d Mone, maar or consulted by said ip at 
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he made no claim; that the 
ae thats said Morse never accepted the trust or of 10 an 
signment; that after said letter of eaid Morse ithe a: com 
Se? ped to suid Avery the roceeds of 68428, . 
interest and a note given by said Ellis, and 

ant two hundred -eight dollars and twenty-one ron 
ance in their hands ng to the surrender- n 
introduced in evidence the record of the distrist conrtof the Ut 
States for the district of Kentucky, by which it | 
Matthias Ellis filed 2 petition in bankruptcy in 
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EDWARD AVERY, ADMINISTRATOR, 4c., V8. 


(5.) Books, prints, & pictures -.......-....-.. None. 
10 (6.) Horses, cows, sheep, and other animals ....None. 
(7.) Carriages and other vehicles..........--.. “ . 
(8.) Farming stock & implements of husbandry . 
(9.) Shipping and shares in vessels ............-... “ 
(10.) Machinery, fixtures, and apparatus used in busi- 
ness 
(11.) All other goods and personal property 
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Schedule B (3) of his assets is as follows: 


Petition by Bankrupt. Schedule B (3). 
Choses in action. 


Instructions.—Enter the items in the following order: 1, debts one 
[due] petitioner on open account; 2,stocks in incorporated companies 
and interest in joint-stock companies; 3, policies of insurance; 4, 
unliquidated claims of every nature, with the estimated value. 


Descriptions. Value. 


1. Open account against Joseph M. Strong, of New York city, 
worthless; Strong has obtained a discharge in bank- 
ruptcy, about $15,000.00 0 00 

2. Open account against R. C. Winterhoff, of New York city, 
for about $12,000.00; Winterhoff died insolvent....... 0 00 

3. Open account against the Iron Hills Insurance & Mining } 
Co. of Kentucky for services and money advanced, abou . a 


250 os 
5. shares stock of Iron Hills Florence [Insurance] & 


Mining Co., a Kentucky corporation, of full value of » i 


11 It appeared that no reference was made anywhere in said 
Ellis’ schedules in bankruptcy to any policy of insurance. 
The plaintiff also introduced in evidence a certified copy of an 
assignment made by the register in bankruptcy of said Ellis’ estate 
to Horace W. Bates, assignee, dated August 6, 1878; also a certified 
copy of an assignment dated June 9, 1882, made by the register in 
bankruptcy of said Ellis’ estate to the plaintiff, Wm. W. Cleary, ap- 
pointed assignee in the place of said Bates, resigned. ; 
The plaintiff also read in evidence the deposition, taken in his 
behalf at Hartford, Connecticut, of John M. Taylor, of said Hart- 
ford, secretary of the Connecticut Mutual Life Insurance Company, 
who testified on direct examination that he had been connected 
that 8 since August, 1872; that the directors and officers 
had charge of the books and vouchers, and that he as secretary had 


28 were haeniched <a claim — ie the nt as admii 
wane the estate of said Ellis; pepe ey sy wien 5 
preasanae js 


said 

that purpose, as appeared mnie 
of a pa company, and the 

March 1, 1879, 

copy of which 


of the bankruptcy of Ellis shortly 
the claim on No. 68428 to Ed 


That the ennual ium on policy No. 684 Byte 
oe poets by part 2 fp in of policy 


or credit, after said payment 2 pou 

paid — @ Edward , Frc administrator of riat estate of Elli 

It alao toi a 
E. Rollins Morse wrote to said insurance compan 
pnb pa is po nip We marked Exhibit D, 

to said Edward Av 

catate of anid is, on Dec. 31, 1879, $9 43 
68428 and + hag es een the surrender value 


trator of the estate of said Ellis, receipted to said rane 

company for those sums. A sans 

Said Taylor, on croés-examination, in his said deposition tes 
tified that he declined to annex the original at to os 


vouchers, and that it was his Pa Be | wt hs.’ 
and that he declined to aves d original erty the Ot ie 
PeThe plaintiff aloo read in evidence the 


i) Pe ~ 


¢. ee 
F page sy 


ee 


Wag ee AR - , a 2; feo ee 
* 2. ‘ip 5 . * 5 tae Ps. Mewes st we 
y+ Ribose i Be ys : ” , i) oe: Bee ay. eye 
er Ek BS t i 22 oe : ee . , aid ‘ te Fae Ce ee ee : 
. ee Seg Tee ie ve re - ‘ ag ee 2 ae P % die Fs 2% 
6. ES oe 2 tee oe ye gee i i a i i =" 4 


Pes 


whe ae es . ee ee: eee i 
i. ail ll ie pO gh to. ae aa 
ee dei ce ees ae i 


Bn! Ge cat eh ee eee : 
; ee sal ee ee ig hee oe 
? Veot ees ay 
“ ‘ ‘ ay tae j em q 

AVERY, ADMINISTRATOR, - 


6 EDWAR 
‘behalf, at Covington, Kentucky, of Horace W. Bates, the first | 
of ‘the estate of said Ellis in bankruptcy, & he, said Bates, 
on direct examination that he was acquainted with said Ellie for 
some twelve years; that said Ellis was adjudged a bankrupt in the 
district court for the State of Kentucky, & that he, the witness, was 
the Horace W. Bates who was appointed assignee and accepted the 
appointment; that no assets of value came to his hands as — 
and that none were disclosed as being the property of said Ellis; 
that said Ellis did not turn over to him any policies of insurance of 
any kind; that said Ellis did not give him any information after 
filing his petition in bankruptcy as to having any insurance; that 
some time previously said Ellis had informed him that he, Ellis, 
had not been able to keep up his premiums on his life insurance, 
giving him, the witness, the impression that in consequence such 
licies wi ae that at or about the same time he, the witness, 
earned indirectly that an assignment of some pulicy or policies had 
been made to E. Rollins Morse, of Boston. 
14 That after the filing of the petition in bankruptcy he, the 
witness, asked said Ellis if there was any property in Massa- 
chusetts which should be brought into the proceedings, to which 
reply was given that there was no property which was in his (Ellis) 
control; that, supposing all life insurance policies had lapsed or been 
assigned and passed from the control of said Ellis, he, the witness, 
did vothing in relation tosaid insurance; that no assignment, trans- 
fer, or release of any assets was ever made by the witness ; that the 
first information wiiness had of the existence of any policies in 
which said Ellis had any interest was some months after the death 
of said Ellis; that witness did not remember from whom such infor 
mation was learned; thai he, the witness, made no assignment & 
gave no authority to any cne to collect any proceeds of lifé insur- 
ance, nor made any transfer of any claims of any kind while acti 
as assignee; that he, witness, knew the defendant but slightly ; di 
not remember having seen him since Ellis’ death, & had had no 
communication with him, written or verbal. 
On cross-examination the witness testified in his deposition that 
he had since Dec., 1879, received letters from Joseph Pratt, perha 
three or four; that he’could not annex them to his deposition, as fe 


. @id not keep them; that after replying to the letters received he 


destroyed them, as it is not his practise to keep letters which he 
does not at the time deem important; that he knew that said Ellis 
had insurance on his life to a large amount, taken about 1864 or 
1865; that he knew that the premiums on said life insu 
amounting to some $1,500 per year, were kept paid up to about 18 
or 1878; that after that time he, witness, knew of Ellis’ finan- 
15 cial troubles to some extent, and his, witness’, belief was, 
before stated, that his, witness’, understanding from said 
was, after learning of the assignment to E. Rollins Morse; that such 
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estate, and as embraced in the personal estate this to wit: 
“ Proceeds of life insurance, cash on deposit, in Boston, $13,157.43.” 
The plaintiff also introduced in evidence the tation, dated 
and sworn to Dec. 3, 1880, made by the defendant in said probate. 
court of the insolvency of the estate of said Ellis, deceased, _—— 
it appeared that the debts claimed aguinst the estate of said 
were $22,482.89, & that the personal estate by the inventory was 
$13,888.30, other personal estate not in inventory $24.48, making as 
the total estate $13,912.78, and showing an iusufficiency of assets to 
pay debts, funeral expenses, & charges of administration by $9,765.11 ; 
aleo the appointment by said probate court on the fourth Monday 
of Aug., 1881, of two commissioners to receive and examine claims 
of all creditors against the estate of said Ellis, deceased, & to return 
a list of all claims laid before them, with the sum allowed on each 
‘claim ; that said commissioners were sworn Sept. 12, 1881, and filed 
their report in said probate court April 24, 1882, showing the amount 
of debte allowed by them against the estate of said deceased as 
$4,887.70 & as disallowed $22,353; also a claim filed August 28, 
1882, in the probate court by the plaintiff claiming, as assignee in 
bankruptcy, all the assets set forth in said inventory. | 
E. Rollins Morse’s testimony was introduced by the plaintiff & 
was on direct examination as follows, viz: That he had been in 
business in Boston for about 20 years; that he was a banker from 
1872 until 1882 on State St., in Boston; that he had known 
18 said Ellis since about 1863 or 1864; that he knew Ellis had 
some interest in some either iron mines or hills in the West; 
did not know whether it was in 1873; should say it probably was, . 
and that was his chief business or interest that witness knew; that 
when -Ellis was in the East he was apt to come into the witness’ 
office and see him, not on business, but he was apt to drop in, and 
from time tu time left papers with the witness for care and safe-keep- 
ing very frequently ; that witness always had one envelope where 
he used to put them, marked with Ellis’ name, in witness’ own pri- 
vate trunk; that it never was understood that he, witness, was to 
examine them necessarily ; that witness looked opon it that he had 
a right to do it if he wanted to, but he very seldom did it, and that 
he'did not know that he ever did it; that he, witness, remembered 
_ seeing an assignment of a policy in the Mutual Benefit, he thinks it 
was; that he thinks he did see one assignment, don’t think he ever 
bad custody of it, but thinks he did see one that he, Ellis, had made 
out — policy in the Mutual Benefit Life Insurance Co., which he, 
witness, subsequently collected ; that is the only one he ever remem- 
bered of having had or seen; did not remember the number of it; 
that the amount he, witness, collected in cash on it was about 
$16,000; that the sre cree been changed from time to time, 
that he did not remember what it originally was; that it had to 
marked down to keep it alive; that he did not think that he ever 


bad in his possession, or seen or handled, a to be 
the assignment of 3 policies of insurance in re Connectiont Hutnal 
Life Ins. Co. on the life of Matt. Ellis; that he did not ; 
ever having seen it or had it; that the first time he 


* 


F : 


; 


7 = PAG fem oer 


ag 


tea 


: 
é 


& 
= 


2 


Hiibtae 


sSeeus 
58° sek 


that he 


$ Pa 
} 


t he did 


with more 
though 


F 
3 


that 


" 
wo ee ie ey Se ie > 
‘i call ‘eet qa Me | ote ‘2 KO iy toe g ¥ x 
ss ig oP eee ee a Bs 
7S aes <4 as 
* : % 


- " Sata ‘ ie. ee 2 : ; fs " Z ae Pe 4 "i 
i pig hd oe Te i ee Pe ee ee ee o So Eg ee ge ae es om eS” a... ‘ 4 ae ks a 
ee tS eo oem - ee pI 8 OSG Sa ES ok ee PO ee ee es ee er er ee ee : Tha ge he oe. 
im ri. P i % ous 4 3 <m ; eo ef CONT ay. i i de a ce Oe were a ee, ee ut 
ar ge : a i ae & pt pre © a i pF oF aes ha, oR Hg ie Tt wit eo i aD. Stl ane he a babi oe oe ee eee See 
‘ 4 é — : ae oe) eee . oo ng Oe oe eee ae Se So > 
se . Pa ee OTE ae a a i ee eR 
we - * es ' ao : ‘ 
o- cs ee od PR ae 
i 9 \ “ 
¢ 
¢ > a4 
cat 


ness) collected after the death of said Ellis, as well as he could re- 
member, he collected from J. B. Kniver, on State street, — bet ween 
Devonshire & Washington St., the Mutual Benefit of New Jersey ; 
that that was where he collected the money; that he held there two | 
policies, he thinks, and received them from Mr. Ellis; that he (wit- 
ness) held them iu conjunction with the. trust which had been 
created some time before and which he, Ellis, wished to have 
21 those added to; that he could not fix the time or how long 
| that trust had existed, but that it started a great many years 
prior to said Ellis’ death, he should think; thai it was not by Mr. 
llis, but by a friend of Mr. Ellis, for the benefit of his children ; 
that it was the Hovey trust, for the benefit of Mr. Ellis’ two children, 
and that it had existed for many years, and that this policy or these 
two policies, that came into his hands & afterwards collected the 
‘money on, were policies that Mr. Ellis had handed to him with the 
request that he (witness) should add it to that trust, and that wit- 
ness did so; that he collected the money of the Mutual Benefit of 
New Jersey; that he never entered into any t with Mr. 
Ellis for any other trust than what he (witness) had mentioned; 
that he never accepted any other trust for Mr. Ellis than the one 
he (witness) had mentioned ; that he did not know the standing of 
Mr. Ellis or his reputation for credit in 1877 or a long there for 
some years; that he had no business transaction with him at that 
time at all; that he (witness) had no recollection at all of the or 
of which Exhibit C is a copy; that he si it at said | re- 
quest ; that he could not say it had anything to do with the trust 
he had spoken of; that if he signed it “ E. Rollins Morse, trustee” 
he supposes that he was under the impression that it was, but that 
he signed a great many papers at that time without knowing of 
course or examining sufficiently (after examining Exhibit C); that 
he cannot connect it with the Hovey trust; that he (witness) had 
not been able to find any memorandum of any policies in the Con- 
necticut Mutual Life Ins. Co.; that he had looked for the purpose 
of finding them if he could, but not recently; that when this matter 
was first preseuted he did ; that he looked over all his memoranda or 
documents to see if he could find anything which would 
22. _~—s entitle him to‘retain those policies at that and never 
‘ found out so r-uch as he had since he came into the court- 
room ; that he found no memorandum of anything of any kind in 
any shape or manner; that after the death of said Ellis he (wit- 
ness) wrote that letter to which he refused [referred] a short time 
ago to say that he made no claim against the company. 

On cross-examination this witness’ testimony was that he did not 
pretend to my og he had any distinct recollection as to the number 
of papers Mr. Ellis handed to him from time to time in his lifetime; 
that hedid not think thatsaid Ellisever handed him anyassignment; 

that he does not think that he handed him the assignment in the 
New Jersey Mutual ; that he thinks he merely sh it to him 

said that he was going to take it to the office of the cor ; that 
he had no recollection as to how many pulicies of insurance he ever 
had in his possession from Matthias Ellis; that he cannot tell eer 
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recollection of signing said receipt (Exhibit C) if his attention had 
not been called to it; that he has no recollection at all, even now 
that he has seen it. oo 

On redirect examination the testimony of this witness was that 
the paper of which Exhibit D is a copy was in his handwriting; 
that he wrote it at the request of Mr. McFarland; that of course 
could not remember definitely to whom he delivered that paper 
after he signed it, but he should say that Mr. McFarland waited 
until he wrote it and took it, but that he was not at all certain about 
it; that he had no recollection of ever himself sending to the Con- 
necticut Mutual Life Ins. Co. any assignment of the policiee—ever 
sending for record any assignment that Ellis had made to him. 

On recross examination his testimony was that he had no remem- 
brance of sending any assignment at all to the Connecticut Mutual 
Life Ins. Co.; that he could not say that-he remembered that he did 

not; that he presumed that he had no recollection on the 
25 subject, either one way or the other, whether he did or did 

not; that he certainly does not remember of ere any; 
that he has stated that he cannot swear positively that he did not 
send the assignment of these policies to the Connecticut Mutual Life 
Ins. Co., but that his remembrance is that he has no remembrance 
of sending it; that he does not swear that he did not have the 
assignment, and that he does not swear that he did not send it. 

Robert M. Pratt, called as a witness by plaintiff, testified that he 
knew said Ellis for 10 or 15 years, & had many transactions with 
him before 1871; was a creditor of said Ellis at the time of his bank- 
ruptcy ; that the amount of bis claim was $37,299.51 Jan’y 1, 1869, 
& there had been an indorsement Dec. 15, 1875, of $5 as paid ; that 
he had undertaken to collect the claim ; don’t know.that he tried to 
collect it after 1869; did not suppose he, Ellis, could pay’it; that 
his, Ellis’, financial credit was poor; that he had no means, to wit- 
ness’ knowledge, to pay it, and that continued to be the case to time 
of his death. 7 

Samuel Little, called as a witness by plaintiff, testified that he was 
president of the Rockland National Bank; that the bank held notes 
against Ellis as follows: One of July 28, 1870, on 6 months, for 
$1,873.17 ; one of Aug. 18, 1870, on six months, for $3,500 ; eae 
26, 1870, on six months, for $2,187, and one of Nov. 21, 1875, 
$3,000; all were signed by Matthias Ellis, & they had compared in: 
part by Pratt & Wentworth, the indorsers; that said Ellis had paid 
nothing on them; that his reputation for financial ability was bad 
enough with “us.” 

Wm. Pratt, called as a witness by plaintiff, testified that he was 

acquainted with said Ellis; that witness, as executor of the 

26 —s estate of George W. Pratt, had dealings with said Ellis; bad. 

a note against him dated Oct. 1, 1874, for $3,815.64; had’ 

made demand frequently on said Ellis for payment, & his answer 

om that nothing could be done ; did not ouneldee his reputation for 
it good. : 

Plaintiff also put in evidence a certified copy of judgment recov- 
ered in supreme court by George M. Hobbs, plaintiff, against Mat- - 
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Jr.,and witness reached in rd to his, E. Rollins Morse’s, duty in 
the matter as trustee he would perform and carry out; that there- 
upon he, witness, called upon Mr. John T. Morse, Jr., and he, wit- 
ness, and John T. Morse, Jr., had several interviews; that he, wit- 
ness, had not an absolute recollection, but still so very strong an 
impression that he should put it as next to an absolute recollection, 
that the conclusion they reached was communicated to Mr. E. Rol- 
lins Morse; that under the assignment he, E. Rollins Morse, was 
simply a naked trustee, with authority perhaps to collect, but that 
immediately upon collection, at the request of the cestuis que trust or 
their guardian, he would be required to pay it over to them, and 
that the question was whether it was advisable for him to go through 
the form of collection and then turn it.over to witness in his : 
tion of guardian of the children, or whether he, E. Rollins Morse, 
would release, abandon any claim under his assignment; that Mr. 
John T. Morse advised the latter course; he, witness, concurred in 
it, and the result of that was either this identical letter or a release 
of all claim under the assignment. 

On cross-examination this witness testified that he was appointed 
administrator, gave his notice and gave his bond, & then he thinks 
that policy No. 68428 was ee ae to him by Mr. Pratt; that he 
was not quite sure of the date, but that that was his recollection, 
and that was the first he saw of it after Mr. Ellis’ death ; that that 
is his recollection ; that he had not theslightest recollection whether 
he left it with him when he brought it the first time, but naturally 

supposes so; that he has not the slightest recollection whether 
29 he did or did not; that he, witness, knows that he had the 

possession of it; that he has a very distinct recollection of 
the policy being brought to him after his appointment; that he has 
a distinct recollection that he took that policy & that he gave notice; 
that he saw EK. Rollins Morse, that he saw John T. Morse, & that he 
had interviews with Mr. McFarland; that he can’t say whether he 
ever showed that policy to E. Rollins Morse; that he did to John T. 
Morse, but that he can’t say as to E. Rollins Moree; that he has not 
any recollection of making the proof of loss; that he has not any 
recollection who sent the policy to Connecticut; that he did not 
send it; if he was to give the best of his recollection he should say 
he never sent it; that. he don’t remember sending that to 
~ Connecticut himself; that he don’t think it was ever sent to - 
necticut; that he don’t recollect sending the proofs of loss to Con- 
necticut; that he had nothing to do with them; that he has no 
recollection one way or the other whether the interview with E. 
Rollins Morse was after the proofs of loss had been sent to Connec- 
ticut; that he learned at sume time that there was a paper, purport- 
ing to be an assignment or the record of an assignment, at the office 
of the company in Connecticut, but that he can’t say yea or nay 
the question whether he was informed of it before he went to E. 
Rollins Morse. 

It was admitted that said E. Rollins Morse signed the 
copies tr which exhibits, marked C and D respectively, are 
annexed. 
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letter of Dec. 29, 1879, to the president of the insurance company 
could not vest the policies in the assignee in bankruptcy. 
The defendant also asked the court to rule that the assign- 

32 ment in bankruptcy to Bates did not vest in him any interest 

in the policies, as he had no insurable interest in the life of 
the bankrupt, and also to rule that any assignment of the policies - 
by the assignee or by any other person to one having no insurable 
a in the life of the bankrupt would be invalid and convey 
nothing. 

The defendant also asked the court to rule that if the assignment 
was made to Morse without any valuable consideration, and Ellis 
was insolvent at the time when he made it, that would not enable 
the assignee in bankruptcy to avoid the assignment, except to the 
extent of the value of the policies at the time of the assignment. 

The defendant also, in case the coygrt ruled that the plaintiff was 
entitled to recover, asked the court to rule that all that the plaintiff 
was entitled to recover in respect to policy No. 68428 was the sur- 
render value of it at the time of the aling y said Ellis of his peti- 
tion in bankruptcy ; but the court refused to give any of the rulings 
asked and ruled to the jury that the plaintiff was entitled to recover 
the amount claimed by him, viz., said several sums of ninety-three 
hundred and ninety dollars and forty-three cents and two hundred 
and fifty-eight dollars and twenty-one cents, and interest on each 
from the date of the writ, and directed the jury to render a verdict 
for the plaintiff accordingly, and the jury did render a verdict for 
ond gzowerye accordingly in the sum of eleven thousand five hun- 
dred and thirty-nine dollars and fifty-six cents. The defendant 
duly excepted to the refusal of the court to give the rulings asked 
by him and to the ruling and direction given by.the court to the 

jury. The defendant, being ieved by said .refusal to 
33 _— give the rulings asked by him and by the ruling and direc- 
tion given by the court, presents this his bill of exceptions 


and prays that the same be allowed. 
EDWARD ye aren 


By JOSHUA D. BALL, 
8 His Attorney. 


The foregoing bill of exceptions, being conformable to the truth, 


- is by me, the judge presiding at the trial, allowed as of January 7th, 
1886, and as during the trial and before the retirement of the jury. 
G. M. CARPENTER, J. 


The following is a copy of the policy of insarance annexed to de- 
fendant’s exceptions and marked “A :” 


Exuisit “ A.” : 
Connecticut Mutual Life Insurance Company of Hartford, Conn. 
No. 68428. 


This policy of insurance witnesseth : That the Connecticut Mutual 
Life Insurance Company, in consideration of the declaration and 


representations made to them in the ap 
and the sum of three hundred and - 
cents to them in hand paid by Matthias Ellie, 
Annual pre- Carver, Mass., and of theannual premium of thn 
mium, $344.90. hundred and forty-four dollars and a cen 
to be paid on or before the second day of Mare 
in every year during the continuanee of this policy, do assut 
34 _—ithe life of Matthias Ellis, of Carver, in the county of Pi 
mouth, State of Massachusetts, in the amount of ten thoesand 
dollars, for the term of the whole continuance of his life. - 
And the said company do hereby promise and agree to and with =~ 
the said assured, his executors, administrators, and assigns, well and =~ 
oe or cause to be paid, at the city of Har =~ 
Term of life. ford, the said sum insured to the said assured, his 
executors, administrators, or assigns, within sa 
Sum insured, daysafter due notice and proof of the death of the =~ 
$10,000. d Matthias Ellis, deducting therefrom all notes = 
taken for premiums un at that date. Be 
And it is hereby conditioned and that ifatany timeafter 
policy it shall be sorren- 
ea a 


icy, pase ei 
yond the settled Hmite of the United States (ex 
on lakes and rivers into the settled limits of the 
of the two Canadas, Nova Scotia, or New Bru 
85 those of the United States which lie south 
sixth of north latitude between the first 
the first of November, or shall, without 
. visit California or or pass 


u 
aka in the manufacture or transpo gu 30 3 
he shall become so far ee as to impair his health or induces: 
delirium tremens, or shall die by his own hand or in a duel or in’ 
uence thereof, or by the hands of justice or in the \: 
of any law of the States or the United States or of any 
government where he may be, this policy shall be void, null, and: 
no effect. fore a 
And it is also understood and agreed to be the true intent an 
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EDWARD AVERY, ADMINISTRATOR, ‘&c., VS. 


by the said Matthias Ellis and bearing date the second day of March, 

1867, & which are hereby made part & parcel of this poli 
36 _—ass fully as if herein recited,and upon the faith of which this 

agreement is made, shall be found in any respect untrue, then 
and in such case this policy shall be null and void, or in case the 
said assured shall not pay the said annual premiums on or before 
the several days hereinbefore mentioned for the payment thereof, 
then and in every such case the said company shall not be liable to 
the payment of the sum insured or any part thereof and this policy 
shall cease and determine. 

And it is further understood and agreed that this policy shall not 
take effect and become binding on said company until the premium 
above named shall be actually paid to said company or to some 
person authorized by them to receive it. 

And it is further agreed that iu every case where this policy shall 
cease or become or be null and void all previous payments made 
thereon and all dividend credits accruing therefrom shall be for- 
feited to the said company. 

ln witnese whereof the said Connecticut Mutual Life Insurance 
Company have, by their president and secretary, signed and deliv- 
ered this contract in the city of Hartford this second day of March, 
one thousand eight hundred & sixty-seven, but the same shall not 
be 6%, until countersigned by W.S. Dunham, agent at New 


York, N. 
GUY R. PHELPS, President. 
W. 8S. OLMSTED, Secreary. 


Countersigned at New York this seventh day of March, 1867. 
W. 8S. DUNHAM, Agent. 


$7 Acceptance of the premium due on this policy by the com- 
pany or its agents after the day upon which it is due must be 
considered as acts of grace or courtesy, & in nowise to be construed 
as forming a precedent for future payments or a waiver of the forfeit- 
ure of the policy, according to the conditions therein expressed, if any 
future payment of premiums be omitted on the day it falls due. 
_ Agents of the company are in no case authorized to make, alter, 
_ or discharge contracts or waiver forfeitures. 

The annual premium reduired to continue this policy in force must 
be paid on or before the date of the same, or the insurance ceases and 
the policy is void. The only evidence of payment of such premium 
which will be acknowledged by the company as valid & binding is 
a certificate of renewal, signed by the secretary of the company; 
certificates for this purpose will be furnished (for delivery to policy- 
holders) to those agents of the company who are authorized to ql- 
lect premiums on account of the company ; butas such authority is 
liable to frequent changes & subject to be revoked without the 
knowledge of the insured, and as persons not so. authorized may 
solicit payment of premium, representing that their receipt or en- 
dorsement will renew the policy, the policy-holders are cau- 
tioned not to pay renewal premiums to any. person except upon . 


ibl roa nyo by. the 
irresponsi @ persons or ~ 
— them, thereby not only losing the money paid, b 
the insurance also. 
or the convenience of poli Pre —_— Aegon iin 
will be furnished to the 


or at the location where it to be. 
the payment of the lama ae 


but the possession of mrp te 2: y evi- 
aa to the policy-holder of the pres oi on of the eiv 


the premium. 


the agent to receive 


Proofs of Deaths Required. 


Ist. A certificate from the physician who attended the dur- 
ing his last sickness, stati ng perticalarly the nature of 3 
its duration, and the time of 

2nd. A certificate of a disinterested acquaintance of the ¢ 
certifying to the time and fact of bis death, & that he or she was 
the person insured by that name in this compan 

3rd. A certificate the undertaker er, sexton, or oy fered ey 
. officiated at the funeral of the deceased & saw the body interred. 

4th. A certificate from some intimate friend of the 

the agp of Bo pete. at the time of his death. 

39 These several certificates should be sworn to before a cca 

trate or other officer qualified to administer an oath or 
affirmation. 


No. 68428. 
The Connecticut Mutual Life Insurance Company of Hartford, Conan. 
Assurance on the life of Matthias Ellis. Amount, $10,000. 
Date, March 2, 1867. 
Term of life. i 
a premium ..........-.----------------nonnenee GUE OD 


tra GA; dcedane bade cbas Seutienelmeneane 


When due, 2 March. 
Cash part of payment ......-~-- .-------------~-----0 


Poliey 2.22.22 on cs ctccccctoce cocece secanbpcccs wesesek 


Exuusirt B. 
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EDWARD AVERY, ADMINISTRATOR, 4C., VS. 


68428, 68429, & 68430, Nos. 68428 & 68429 being for the sum of ten 

thousand dollars each and number 68430 being for the sum of five 

thousand dollars; and also all profits, dividends, non-forfeiture poli- 

cies, money, or other property that may arise from or be paid for or 

on account of said policies; to have and to hold the same unto the 

said Morse, but in trust, nevertheless to pay over the income, 

40 rofits, or proceeds of the said policies to my two daughters, 

elena Forsyth Ellis and Marie Louise Ellis. | 

In witness whereof I have hereto set my hand and seal this 

nineteenth day of May, A. D. 1877. 
MATTHIAS ELLIS. [seat.]} 


Witness : 
GEO. M. HOBBS. 


Exuisit C. 


Received of the Connecticut Mutual Life Insurance Co. of Hart- 
ford, Conn., the sum of ten hundred and fifty-four dollars, which is 
hereby acknowledged as a full consideration and satisfaction for all 
claims and demand which we have or may have under or on ac- 
count of policy No. 68430, released, quitclaimed, surrendered, and 
a to said company, said amount having been applied as 
ollows: 


In payment of 1879 premiums on policies Nos. 68428 
& 68429 


Applicable in payment of future premiums on the same-- 
In cancellation of premium note or credit 
In cancellation of accrued interest on the same---.,.-.... 


Total as above 
MATTHIAS ELLIS. 


Dated at Boston this 1st day of March, A. D. 1879. 
E. ROLLINS MORSE, Trustee. 


In the above margin is the following: 
Receipt for value to apply. 


41 Exuisit D. 
Boston, Dec. 29th, 1879. 


Dear Str: I find no assignment to me of policies Nos. 68428 
and 68429 on the life of Matthias Ellis issued by your company, 


and I do not claim any interest in the same. 
Yours resp’y, E. ROLLINS MORSE. 


To the president, &c., of the Connecticut Mutual Life Ins. Co. of _ 
Hartford, Conn. 


A true record. 
Attest: — ——, Clerk. 


a auipiteaileh Wve crue. m. 90, 1 


And now comes Edward Avery, administrator, the ; ‘ adi 
~~ above-entitled action, and assigns as errors the 


w yiret. That the court should have ruled that this action w 

7 the State statute of limitations, being sections 3 and idofe . 
of the Public Statutes of Maseach seotts (not hav heme 0 - 

emeal within two years from the time the cause of uu 

unless the defendant fraudulently concealed the cause of action fron 

the at Bates, the first assignee; whereas the court 

so to rule. 

Second. That the court should have ruled that this ection uns 
barred under the provisions of sec. 9 of oe Ee 136 of the Public 
Statutes of Massachusetts, not havin — commenced 
years from the time defendant gave 
trust as administrator; whereas the court besa 80 

Me: That the court should have ruled that 

crack en (org. the limi 5057 of the Revised | 
alte’ 


Bates, the assignee, oo facts wou 
cealment; whereas the court refused so to rule. . 
Fourth. That the court should have ruled that mere ignoranceon 
the part of the assignee in bankruptcy of the cause of action would = 
not take the case out of the statute of limitations; whereas the court 
refused so to rule. a 
43 Fifth. That the court should have ruled that if the assignees . 
in bankruptcy had the means of argon! the facts, and 
he, through neglect or negligence on his nape y 
self of. these means, it was same thing as if heh 
of the facts; whereas the court refused so me rule. 
Sixth. That the court should have ruled that if 
received the assignment made b mete him 
No. 68428, 68429, and 68430, wi 
as trustee under the assignment, this scabhcuuatads ene 
by him of the office of trustee under the assignment; 
ceived the assignment and acted in any way as trustee 
must be held to have accepted the office of trustees under 
had he declined or refused to accept the 
assignment the trust created by it for the meg 
would not thereby have been defeated or 
Morse could = r the death of said 
by disclaimin 
ughters un 
awe of Dec. 29, 1879, to the 
could not vest the policies i in 
the court refused so to rule. 
Seventh. That the court should have ruled that the 
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in bankruptcy to Bates did not vest in him any interest in the 

policies, as he had no insurable interest in the life of the bankrupt, - 
and that any assignment of the policies by the assignee or by any 
other person to one having no insurable interest in the life of the 
bankrupt would be invalid and convey nothing; whereas the court 

refused so to rule. 

44 Eighth. That the court should have ruled that if the as- 
ignment was made to Morse without any valuable considera- 
tion, and Ellis was insolvent at the time when he made it, that 
would not enable the assignee in bankruptcy to avoid the assign- 
ment except to the extent of the value of the policies at the time of 
the assignment; whereas the court refused so to rule. 

Ninth. That the court, in case it ruled that the plaintiff was en- 
titled to recover, should have ruled that all that the plaintiff could 
recover in respect to policy No. 68428 was the surrender value of it 
at the time of the filing by said Ellis of his petition in bankruptcy; 
whereas the court refused to rule that the plaintiff’s right of recovery 
was so limited. 

Tenth. That the court ruled to the jury that the plaintiff was en- 
titled to recover the amount claimed by him, viz., the several sums 
of ninety-three hundred and ninety dollars and forty-three cents 
and two hundred and fifty-eight dollars and twenty-one cents, and 
interest on each from the date of the writ, and directed the jury to 
render a verdict for the plaintiff accordingly ; whereas such ruling 


and direction should not have been given. 
EDWARD AVERY, 


Admi 
By JOSHUA D. BALL, 
His . Atorney. 


45 Clerk’s Certificate. 


Unitep States or AMERICA, t mia 
Massachusetts District, Z 


I, John G. Stetson, clerk of the circuit court of the United States 
for the first circuit and district of Massachusetts, certify that the 
foregoing is a true copy of the record of said circuit court in the 
cause entitled William W. Cleary, ussignee, v. Edward Avery, ad- 
ministrator, lately determined in said circuit court, and all proceed- 
ings therein, and of the assignment of errorsand prayer for reversal 
therein. 

In testimony whereof I hereunto set my 
Seal of the Circuit hand and affix the seal of said circuit court 
Court, Massachusetts. at Boston, in said district, this seventh gay 
of Sept., in the year of our Lord one thousand 
eight hundred.and eighty-six, and of the Independence of the United 
States the one hundred and eleventh. 
JOHN G. STETSON, Clerk. 


are held and firmly bound unto b fetes: 3 wee : 
the State of Kentucky, as he is suikrupt 
Matthias Ellis afuresaid, in the fu dy ody ; 
sand dollars, to be to the said sh 


successors in said 
signs; to which eeepces io am al mda wy wo bi 
yr vien our heirs, executors, and cisletedeheen tole ly and 
eee presents. 
Sealed with our seals and dated the » . 
the year of our Lord one thousand ya foh any 


eary, citi 
Geary of =f 

Now, the condition of the above obligation is euch that if the | 
Avery shall prosecute his said writ of error to effect and 


and costs if he fai) to make his plea good, then the above 
ee and void; otherwise to remain in‘fall fores 


W. AVERY. 
THOMAS B. GRIFFITH. 
SAMUEL SHAW. 


Signed, scaled, and delivered in presence of— 
P. F. GOODRICH. . 
ALBERT 


E. AVERY. 
Approved. 


G. M. Prva! ot 
U. 8. District Judge, Rhode Island District, 
Holding said Oireuit OCoart. 

A true copy of the bond taken by the tee defpenb gee | oo, 
ing the writ of error named in sai bond is on file in | 
the office of the clerk of the circuit court of the United States for 
ae ee re 

ttest : 


4 eo iad 


The United States of America to William W. Cleary, of Covington, 
in the State of Kentucky, assignee in bankru of the estate of 
Matthias Ellis, late of Carver, in the State assachusetts, de- 
ceased, Greeting: : 


You are hereby cited and admonished to be and a r at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error 
filed in the clerk's office of the circuit court of the United States 
within and for the district of Massachusetts, wherein Edward Avery, 
of Braintree, in the State of Massachusetts, administrator of th 
goods and estate of Matthias Ellis aforesaid, is plaintiff in error and 
you are defendant in error, to show cause, if any there be, why) 
ment rendered against the said plaintiff in error, as in the : 
of error mentioned, should not be corrected and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable George M. Carpenter, district judge for 
the district of Rhode Island, duly assigned to hold said circuit court 
and holding the same, this nineteenth day of May, in the year of 
our Lord one thousand eight hundred = ar | 


ARPENTER, 
Bostor, Mass., May 20, 1886. 
I acknowledge & accept service of the above citation & waive any 
further service thereof upon the defendant in error. 


E. M. JOHNSON 


Of Counsel for Def't in ; 


Endorsed on cover: Massachusetts C. C. U.S. No.162: Edward 
Avery: administrator of Matthias Ellis, deceased, plaintiff in error, 
vs. William W. Cleary, assignee in bankruptcy of Matthias Ellis. 
Filed October 12, 1886. 
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No. 162. 


EDWARD AVERY, Apunnsreston or MATTHIAS ELLIS, 
Derorasev, PLaurirr 1 Error. 


STATEMENT OF CASB. 


This wae an action of contract brought Sept. 30, 1882, by Cleary 
against. Avery, to recover $10,148.64, for money ($9,390.43) 
to have been received by Avery upon a policy of insar- 
ance issued by the Connecticut Mutual Life Insurance Company, 
in the sam of $10,000, on the life of Matthias Ellis, dated Mareh 
2, 1867, and numbered 68,428, and $258.21, part of the surrender 
value of another policy of the same company on said Ellis’ life, of 
same date, No. 68,480; and aleo the value of one undivided third 
part of certain tools and patterns. 
Pages 8, 3. 
Exhibit A, page 18. 
At the trial Cleary abandoned the claim in respect to the one 
undivided third of the tools and patterns. 


Pages 4, 5. 


Cleary, in his declaration, alleges that said Ellis, on or ahout 
June, 1878, filed his petition in bankruptcy in the District Court 
of the United States for the District of Kentucky, and was adjudi- 
cated a bankrupt, and one H. W. Bates, of Greenup, Kentucky, 
‘ was appointed assignee of his estate, and continued tu act as such 
assignee until May, 1882, when he resigned, and Cleary was ap- 
pointed in his place ; that Ellis at the time he filed his petition in 
bankruptcy was the owner of two certain policies of insurance 
upon his life,.iesued by the Connecticut Mutual Life Insurance 
Company, numbered 68,428 and 68,430, the former being for 
$10,000, and the latter for $5,000, and that neither of these policies 
was mentioned in the schedules filed by the bankrupt, or discloved 
or delivered to his assignee by said Ellis in his lifetime, but that 
the same were concealed and withheld by said Ellis from his as- 
signee ; and that policy No. 68,428 remained in the possession and 
control of said Ellis up to his death in November, 1879, and that 
it was thereupon taken possession of by ssid Avery in hia capacity 
of administrator ; that policy No. 68,430, on or about March 2, 
1879, was surrendered by Ellis to the insurance company, and 
the surrender value thereof in part applied to pay the annual 
premium due on policy No. 68,428 ; that Avery, as administrator, 
collected and received from the insurance company $9,390.43 
on said policy No. 68,428, and the further sum of $258.21 upon 
said policy Nv. 68,130, and that both of said sums were received 
on or about Jan. 1, 1880; and that he, Avery, well knew that 
suid suns were the property of the assignee in bankruptcy, and . 
not of the administrator of said Ellis, and failed and neglected to 
notify the assignee in bankruptcy thereof, or to tura over the same 
to him, but received th same without the knowledge or consent 
of the assignee in bankruptcy, and that the assignee in bankruptcy 
had no knowledge or informution concerning the same, or the title 
or interest of the assignee therein up to a short time prior to the 
commencement of the suit, and that the same were concealed by 
Ellis in his lifetime and since his death by his administrator, and 
that immediately upon being informed of the existence of said 
property the assignee in bankruptcy demanded the same, or the: - 
proceeds thereof, from said Avery. 


Pages 2, 3. 
The answer of Avery denied all the allegations in the declaration 


setts, and died in November, 1879; that he took one 


of Cleary contained, and alleged that the cause of action did: tiot 
accrue to the assignee of the estate of Ellis withia two years’ 
before the snit was brought, and that the cause of action did; not 
accrue against the said Avery in his capacity as.administentor. 
within two yeare before the suit was brought... 

Pages 3, 4. ina ee AS 


In opening the case to the jury the qousee), for ssid Clary 
stated (p. 5), as the facts on which he should base his claim to 
recover, that Ellie went into bankruptcy on or about: Jul 
1878; that he Gled his schedules and put, in ' 20: 
property; that st that time he owned the policy No. 68,498 as 
policy 68,429, each for $10,000, issued by thé. Connectiont Mutual 
Life Insurance Company, and that they by operstion of law pessed 
to his assignee in hankruptcy, and should* have gone to bi peedi- 
tors; that said Ellis at one time did a busioess,. | | 
cinberrassed about 1871, and continued eanherrnssed tll too Gee of 
hia death ; that he owed at least $150,000, when he went into b 
ruptey, and had owed it for several years before; that tn or, - 
May, 1877, he made an assignment of these two.and another policy 
of insurance in the same company to E. Rélline Moree, to bold fos 
his eaid Ellis’ daughters; that this assignment was, vol 9 
that. enid Ellis was heavily indebted at the time, and that there was 
no consideration for the assignment, and that it was dlegal, fraud- 
wlent, and void ; shes afer. Sting Bie pociges Ne Sone. evar 


said: Morse and applied its surrender value to pay the prem 
which became due in Murch, 1879, om the too policies of $10,000 
vach, and that Cleary claimed that that policy also belonged to the 
asniqnee in bankruptcy; that after said Ellis’ death, the invgrave 
company were called upon by Avery, as administrator, to pay 
him under policy No. 68,423, and that he. Avery, was ’aset by the 
statement that there was an assignment of it. to E. Rollins Morse, 
and said Morse, baving been cunsulted: by Avery, disslaimed and 
wrote a letter saying that he made no claim; that Cleary would 
show that Morse never accepted the trust or knew of the asnignasent; 
that after the letter of Morse the insurance paid to: | 
the proceeds of policy No. 68,428, less interest and a note given 
hy Ellis, and likewise paid to-Avery $256.21, the balance tn thete 
hands belonging to the surrendered policy. . . 2° 


Page 5. 
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This was the claim which Cleary’s counsel made in opening the 
case to the jury. 

The Connecticut Mutual Life Insurance Company, March 2, 
1867, issued three policivs to Ellis upon his life, No. 68,428, and 
No. 68,429, in $10,000 each, and No. 68,430 in $5,000. A copy 
of 68,428 is marked Exhibit A. 


Page 7. 
Exhibit A, page 18. 


May 19, 1877, Ellis assigned these three policies to E. Rollins 
Morse, in trust for Ellis’ two daughters, Helena Forsyth Ellis, 
and Marie Louise Ellis. The assignment is as follows : — 

“In consideration of one dollar to me, paid by E. Rollins 
Morse, of Boston, the receipt of which is hereby acknowledged, I 
hereby transfer, assign, and set over to said E. Rollins Morse, 
three policies of insurance on my life, issued by the Connecticut 
Mutual Life Insurance Company, dated March 2, 1867, and 


numbered respectively 68,428, 68,429, and 68,430; Nos. 68,428 — 


and 68,429 being fur the sum of ten thousand dollars each, and 
No. 68,430 being for the sum of five thousand dollars; and also 
all profits, dividends, nun-forfeiture policies, money, or other 
property that may arise from or be paid for or on account of said 
policies; to have and to hold the same unto said Morse, but in 
trust, nevertheless, to pay over the income, profits, or proceeds 
of the said policies to my two daughters, Helena Forsyth Ellis 
and Marie Louise Ellis. 

In witness whereof, I have hereto set my hand and seal, this 
nineteenth day of May, A.D. 1877. 


MATTHIAS ELLIS. [sza..] 
Witness : 
Geo. M. Hosss.” 
Page 7. 
Exhibit B, page 21. 


Ellis filed his petition in bankruptcy in Kentucky, July 3, 
1878, nearly fourteen months after the date of this assignment. 


The two daughters of Ellis were minors, and Avery, Dec. 8, 


1879, was appointed their guardian. 
Page 15. 


1879 premiums on’ the other policies (68,498 and ¢ 68,439) assigned 
to him. 
Page 7. 
a ee : Exhibit C, page 22. 


That exhibit is as follows: viz., “ Repeived of the Connecticut 
Mutual Life Insurance Company, of Hartford, Conn., the sam of 
ten hundred aad fifty-four dollars, which is hereby acknowledged 
as a full consideration and satisfaction for all claime and demand 
which we have or may have ander or on account of policy No, 
68,430, released, quit-claimed, surrendered, and discharged to 
said company; said amount having been applied as fellows: —_ 


ie peppests of SEED petanleniens ee Te te bay ob 

and 68,429 ° . < 
= Me Applicable ia payment of flare premiame on the 
. i? 
fn aseipaiittian al sietnaieris peteide tein ee ee 
Ia cancellation of accrued interest on the seme ‘ 


j 

| . Total as above . “ ‘ . > . 
: Dated at Boston, this lst day of March, A.D, 1879. - 
E. ROLLINS MORSE, Trwetes.” 


Ellis died Nov. 21, 1879. 
~- | Page 7. 


"This was more then sixteon months after his petition in teak 
ruptcy was filed. 

E. Rolling Morse wrote to the ingurance compeay « letter dato 
Dec. 29, 1879, in these words : —~ 


? é + ‘pt 


wer 


— - 
Senet 
snes dinplinllaneitandsinnni EE 22 A - 
RAID Reith lettin a 
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* Boston, Dec. 29, 1879. 

Dear Sir, —I find no assignment to me of policics Nos. 68,428 
and 68,429 on the life of Matthias Ellis issued by your company, 
and I do not claim any interest in the same. 

Yours respectfully, 
E. ROLLINS MORSE. 
To the President, étc., of the Connecticut Mutual Life Ins. Co., of 
Hartford, Conn.” 


Exhibit D, page 22. 
Page 7. 


Avery, who was appointed Dec. 8, 1879, guardian of the two 
minor dauyhters for whose benefit Morse held the policies in trust, 
explains how this letter by Morse came to be written. 


Page 15. 


Mr. Avery testified that he called on Morse in regard to the 
trust, had a conversation with him, and he, Morse, referred him 
(Avery) to his, E. Rollins Morse’s, brother, John T. Morse, jr., 
a lawyer, with directions or instructions to consult him, and that 
whatever conclusions John T. Morse, jr., and Avery reached in 
regard to E. Rollins Morse’s duty in the matter as trustee he would 
perform and carry out ; that thereupon Avery called upon Jobn T. 
Morse, jr., had several interviews with him, that he had not an 
absolute recollection, but had so very strong an impression that 
he should put it as next to an absolute recollection, that the 
conclusion they reached was communicated to E. Rollins Morse ; 
that under the assignment he, E. Rollins Morse, was simply a 
naked trustee, with authority, perhaps, to collect, but that im- 
mediately upon collection, at the request of the cestuis que trust 
or their guardian, he would be required to pay tt over to them, 
and that the question was whether it was advisable for him to 
go through the form of collection, and then turn it over to Avery 
tn his position of guardian of the children, or whether he, 
FE. Rollins Morse, would release, abandon any claim under the 


assignment; that Mr. John T. Morse advised the latter course; - 


that Avery concurred in it, and the result was either that identical 
letter or a release of all claim under the assignment. 


Pages 15, 16. 
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Dec. 31, 1879, the teswtance’ euteesip \palliGe/iiubiingen 
administrator, $9,390.43 upon said sotley No. 68,498, and the 
balance of the surrender value of policy 68,430, vis., $258:21,and 
0 eT ee | e 
company for those sums. 

Page 7. 


The money reached its right destination, as Avery was, alee 


Bates, who was elected assignee in bankruptoy Aug. 6, 1878, 
having resigned as assigace in bankruptcy in May, 1883, Cleary. 
nee eS ee ee 
dated June 9, 1882. 


Pages 2, 6. 


No reference was made anywhere in Ellis’ schedules in baak- 
ruptcy to any policy of insurance, 


Page 6.. 


Cleary introduced evidenco tending to show that said Eile was 
largely in debt and in poor credit, and failed to pay hie debts for 
a number of years prior to his death. 


Pages 14, 15. 


Cleary claimed that the assignment to E. Rollins Moree, trustee, 
was fraudulent and void, as against the creditors of said Efiis, and 
that said Morse never accepted the trust or knew of the sssign- 


ment. 
Page 5. 


The said Avery (defendant below) by hie counsel asked the, 
Court to rule (page 7), “that this action was barred by the State 
“ statute of limitations, not having been commenced within two years 
“from the time the cause of action accrued, unless the defendant 
* demhalentiy connate cntin:of CESS ae ae ae s 
« provisions of sections.8 and 14, of chapter 197 of the Pablie Stat 
“utes of Massachusetts, re-enacting the provisions of section af 
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“chapter 155 of the General Statutes of Massachusetts as umended 
“by chapter 177 of the Acts of the Legislature of Massachusetts, 
** in the year 1861, and re-enacting the provisions of section 12 of 
“gaid chapter 155 of the General Statutes. 

“The defendant also asked the Court to rule that this action 
“was barred under the provisions of section 9 of chapter 136 of 
“the Public Statutes of Massachusetts, re-enacting the provisions 
“of section 5 of chapter 97 of the General Statutes of Massachu- 
“setts, because not commenced within two years from the time 
“defendant guve bond for the discharge of his trust of adminis- 
“trator. 

“The defendant also asked the Court to rule that this action 
“was barred by the provisions of section 5057 of the Revised 
“Statutes of the United States, being the limitation of two years, 
“contained in the bankrupt law of the United States, unless the 
“ defendant fraudulently concealed from Bates, the first assignee, 
“the alleged cause of action, and that mere omission on the part 
“of the defendant to disclose to Bates, the assignee, the fucts 
“would not amount to a fraudulent concealment. 

"The defendant also asked the Court to rule that mere ignorance 
“on the part of the assignee in bankruptcy of the cause of action 
“would not take the case out of the statute of limitations. 

“The defendant also asked the Court to rule that if the assignee 
“in bankruptcy bad the means of aseertaining the facts, and he 
“through neglect or negligence on his part omitted to avail him- 
“self of these means, it is the same thing as if he had knowledge 
“of the facts. | 

“The defendant also asked the Court to rule that if E. Rollins 
“Morse received the ‘assignment made by Ellis to him, of the 
“three policies Nos. 68,428, 68,429, and 68,430, without ohjec- 
“tion at the time to acting as trustee under the assignment, this 


“would constitute an acceptance by him of the office of trustee | 


“under the assignment; that if he received the assignment, and 
“acted in any way as trustee under it, he must. be held to have 
* accepted the office of trustee under it, and that had he declined 
“or refused to accept the trusteeship under said assignment, the 
"trust created by it for the benefit of the daughters would not 
“thereby be defeated or fail; that said Morse could not after 
“the death of said Ellis, by refusing to claim or by disclaiming 
“any interest in the policies, affect the rights of the daughters 


=~ 


ea a a | Gees a ag TH 


"Dee. 29, set ts of the insurance company could 
“not vest the policies in the assignee in bankruptcy.. | 
"The defendent also asked the Court to rule thet. the smign- 
“ment in hankruptcy to Bates did not vest.in him any interest in. 
“the policies, as he had no insurable iuterest.in the life ef the bank- 
* rupt, and also to rule that any assigament of the policies by the 
“ausiguee, or by any other person, to one havieg no insurable 
“ interest in the life of the bankrupt. would. be ennlidp pea rere 


“The «defendant also asked the Court to rule that if the sssign- 
“ ment was made to Morse without any valuable consideration, and 
" Ellis. was insolvent at the time when he made it, thet, would: 
“ pot enable the assignee in bankruptcy to avoid the assignment, 
“except to the extent of the value of the policies at the ties nfithe 
“ assignment. 

“The defendant aleo, in case the Court ruled that the plsintif 
“ was entitled to recover, asked the Court to rule that all that the: 
" plaintiff was entitled to recover in respect. to policy No. 68,428. 
" was the eurrender value of it at the time of the Gling by anid Ellie 
“ of his petition in bankruptcy. 

“But the Court. refused. to give any of the rulings. asked, and 
“ruled to the jury that the plaintiff was entitled to recover the 
* amount claimed by him, vis.,,eaid several sums of ninety-three 
“hundred and ninety dollars and forty-three cents, and. two haa- 
" dred and fifty-eight dollars and twenty-one cents, aod interest. on 
~ cok fom nates Be ath 0 Se eee 
 » verdict for the. plaintiff accordingly ; and. the jury did render 
“ verdict for the: plaintiff accordingly, in the sum 


i : &. 
ce ee 


of eleven. 
" thousand five hundred and thirty-nine dollars and Gfty-six conte. 
“The defendant duly excepted to the refusal of the Court to give 
" the sulingpcated Ny Nien. and $0. Sn Sn ae : 
“ by the Cuurt to the jury.” ‘et aa? 
Pages 17, 18. “ tet! De 2a 


ASSIGNMENT OF ERRORS. 
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been commenced within two years from the time the cause of 
action accrued), unless the defendant (Avery) fraudulently con- 
cealed the cause of action from the knowledge of Bates, the first 
assignee ; whereas the Court refused so to rule. 

Second. That the Court should have ruled that this action was 
barred under the provisions of sect. 9, of chap. 136 of the Pub- 
lic Statutes of Massachusetts, not having been commenced within 
two years from the time the defendant (Avery) gave bond for the 
discharge of his trust as administrator ; whereas the Court refused 
so to rule. 

Third. That the Court should have ruled that this action was 
barred by the provisions of sect. 5057 of the Revised Statutes of 
the United States (being the limitation of two years vontained in 
the bankrupt law of the United States), unless the defendant 
(Avery) fraudulently concealed from Bates, the firat assignee, the 
alleged cause of action ; and that mere omiasion on the part of the 
defendant (Avery) to disclose to Bates, the assignee, the facts 
would not amount to a fraudulent concealment; whereas the 
Court refused so to rule. 

Fourth. That the Court should have ruled that mere ignorance 
on the part of the assignee in bankruptcy of the cause of action, 
would not take the case out of the statute of verte a whereas 
the Court refused so to rule. 

Fifth. That the Court should have ruled that if the ita 
in bankruptcy had the means of ascertaining the facta; and he, 
through neglect or negligence on his part, omitted to avail himself 
of these means, it was the same thing as if he had knowledge of 
the facts; whereas the Court refused so to rule. 

Sixth. That the Court should have ruled that if E. Rollins Morse 
received the assignment made by Ellis to him of the three policies 
Nos. 68,428, 68,429, and 68,430, without objection at the time 
to acting as trustee under the assignment, this would constitute 
an acceptance by him of the office of trustee under the assign- 
ment; that if he received the assignment, and acted in any way 
as trustee under it, he must be held to have accepted the office of 
trustee under it; and that, had he declined or refused to acvept 


the trusteeship under said assignment, the trust created by it: 


for the benefit of the daughters would not thereby have been de- 
feated or have failed; that said Morse could not, after the death 
of said Ellis, by refusing to claim, or by disclaiming any interest 


‘ 


i. 
¥ 
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in the policies, affect the rights of the daughters under the, trast 
created fur their benefit; and that his letter uf Dec. 29, 1879, to 
to the president of the insurance company could not vest the poli- 
cies in the assignee in bankruptcy ; wherepe the Comst anaes ee 
to rule. 

Seventh. ‘That the Court should have ruled that theassignment 
in bankruptcy to Bates did not vest in him any interest” in the 
policies, as he had no insurable interest in the life of the bankrupt, 
end that uny assignment of the policies by the assignee or by any 
other persun to one having no insurable interest in the life of the 
bankrupt would''be invalid and convey nothings oe 
Conart refused so to rule. 

 Btyhth. That'the Court should have-raled thet-Af the’ aesign- 
inet wan witile 06-Mbbiee without any valuable considerntion; and 
Ellie wns insolvent atthe time when he made it, that would not 
enable the avsignee in bankruptcy to avoid the assignment, except 
Oe a -° eee 
ment; whereas the Court refused 20 to. rule. . ay 

Ninth. That the Court, in case it ruled: thet the: plaintiff. wae 
entitled to‘ recover, should have ruled that all that the plaintiff 
could recover‘tn respect to policy No. 68,428 was the surrender 
value of it at the time of the filing by said Eltis of his petition ia 
hankraptcy; whereas the Court ecient svete Saaieeeeen 
right of recovery was 00 limited. 

Tenth. That thé Court ruled to the jury that the plainitlif. was 
entitled to recover the amount claimed by him, vis., the several 
sums of §0;890.:48 and $258.21. and interest on each: from: the 
date of the writ, and directed the jury to render a verdict fur the 
plaintiff accordingly ; whereas such ruling and direction shold 
not have been given. 


Pages 23, 24. 
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BRIEF OF TRa ARGUMENT ON BEHALF OF AVERY. 


I. 
First Error Assigned. 


The Court should have ruled that the action was barred by the 
State Statute of Limitations being Sections 3 and 14 of Chap. 197 
of the Public Statutes of Maseachusetts (not having been com- 
menced within two years from the time the cause of action 
accrued), unless Avery fradulently concealed the cause of action 
from the knowledge of Bates, the first assignee. Bat the Court 
declined so to rule. 

The language of Section 3 of that chapter so far as is material, 
is as follows, viz. : — 

" Actions for the taking or conversion of personal property, 
“brought against executors, administrators, guardians, trustees, 
* sheriffs, deputy-sheriffs, constables, and assignees in insolvency, 
“shall be commenced within too youre next after the onuse of action 

“accrues, and not afterwards.” 

The language of section 14 of that chapter is as follows, vis; — 

“If a person liable to any of the actions mentioned in ‘this 
chapter fraudulently conceale the cause of such action from this 
knowledge of the person entitled to bring the same, the action 
may be commenced at any time within six years after the person 
so entitled discovers that he has such cause of action.” 

These two sections were a reénactment of Sect. 2, Ch. 155, of 
General Statutes of Massachusetts (1860), as amended by chap. 
177, of 1861, and a reénactment of Sect. 12, Chap. 155, of 
yaid General Statutes. | : 

‘There was no evidence in the case of fraudulent concealment, 
Avery testified “that he never withheld in any way or concealed 
or attempted to conceal the fact that he had received the proceeds 
of these policies of insurance.” 

Page 15. 


The Supreme Judicial Court of Massachusetts, in an action of 
trespass for breaking and entering plaintiff’s close and cutting and 
carrying away wood and timber therefrom, say “The plaintiff as 
well as her husband had the means of ascertaining the cause of 
action by the exercise of ordinary vigilance, and that as the de- 


fendant took no pains to conceal his acts, either while he was com- | 
mitting the trespasses’or at any time afterwards, his mere neglect to 
go to the plain’ and give her information of what he had done 
is not such concealment on his part as the statute contemplates.” 
Nudd v. Hamblin, § Allen, 130, 134. 


The declaration does not allege a “ fradulent concealment” - 
Avery, but only « concealment. 


Page 8. 


Avery’s counsel, teil eal, is sellin a 
show fraudulent concealment, did not ask the Court. ta rule 
absolutely that this State vtatute was « bar, but to submit thet 
question to the jury, and to rule that the State statute was « tar, 
unless Avery fredglently concealed the congo of acting <Sitet the 
knowledge of Bates. _ . 

This court have sald that under the jadiclary act of 1789, “sets 
of limitations of the several States, where wo special provision bas 
been made by form a rule of decision in the Courte of 
the United States, and the eame effect ia given to thom as fe given 
in the State Courts.” 

McCluny 9. Silliman, 3 Petere, 270. 
Rose v. Duyall, 13 Peters, 45. 


The assignment to E. Rollins Morse, trustee, wae made May 
19, 1877. Bates, the assignee, was appointed Aug. 6, 1873. 
Avéry was appointed, Dec. 8, 1879, alministrator of the estate of 
Mathias Ellis; Avery was on the same day appointed guardian of 
the two daughters, who were minors. The money was received 
by Avery Dec. 31, 1879, and this action wae brought Sept. 30, 
1882. 

The whole theory upon which this suit proceeds, is that Avery 
wrongfully took or received the money from the insurance com- 
pany; that bis act was a wrongful or tortious act, —not that 
it was a legal or rightful act. 

Batea, whose depc 
examination, testified (p. 8) “that he mes boqunisted oi silt Bae 
some twelve yeare ; that said Ellis was ps. 
District Cuart for the State of Kentucky, and that he (the ' | 
was the Horace W. Bates who was appointed assignee and ae- 
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cepted the appointment ; that no asscts of value came to his hands 
as assignee, and that none were disclosed as being the property of 
suid Ellis; that said Ellis did not turn over to him any pulicies of 
insurance of any kind; that said Ellis did not give bim any infor- 
mation, after filing his petition in bankruptcy, as to having any 
insurance ; that some time previously said Ellis had informed him 
that he (Ellis) had not been uble to keep up hix premiums on. his 
life insurance, giving him (the witness) the imprexsion that, in con- 
sequence, such policies lapsed ; that at or about the same time, he (the 
witness) learned indirectly that an assignment of some policy or 
policies had been made to EL. Rollins Morse, of Boston. That after 
the filing of the petition in bankruptcy he (the witness) asked said 
Ellis if there was any property in Massachusetts which should be 
brought into the proceedings, to which reply was given that there was 
no property which was in his ( Ellis’) control; that supposing all 
life-insurance policies had lapsed or been assigned, and passed from 
the control of said Ellis, he (the witness) did nothing in relation to 
said insurance; that no assignment, transfer, or release of any 
asscts was ever made by the witness; that the first information 
witness had of the existence of any policies in which said Ellis had 
any interest was some months after the death of said Ellis; that 
witness did not remember from whom such information was 
learned ; that he (the witness) mace no assignment, and gave no 
authority to any one to collect any proceeds of life insyrance, nor 
made any transfer of any claims cf any kind, while acting as as- 
signee; that he (witness) knew the defendant” (Avery) * but 
slightly ; did not remember having seen him since Ellis’ death, 
aud had no communication with him, written or verbal.” 
On cross-examination the witness Bates testified in his depo- 
sition (p.8) “that he had, since December, 1879, received letters from 
Joseph Pratt, — perhaps three or four; that he could not annex 
them to his deposition, xs he he did not keep them; that after 
replying to the letters received he destroyed them, as it is not his 
practice to keep letters which he does not at the time deen 
important; that he knew that said Ellis had insurance on his 
life to a large amount, taken ahout 1864 or 1865; that he knew 
that the premiums on said life-insurance, amounting to some 
$1,500 per year, were kept paul up to about 1872 or 1873; that 
after that time he, witnexs, knew of Ellis’ financial troubles to some 
extent, and his, witness’, belief was as before stated that hia, witness’ , 


— 
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enderadig from nid Eis ws ofr learning of te nes "7 
apres Soo apnea 11 
assets in bankruptoy ; that from such information as he, eit 
received, he concluded. there was no value to the creditore in euch 
policy or policies; that his suppositions were, further then before 
pec oon witness, knew of Elis making drafts upon 
that his, witness’, supposition was that all of exid 
a oe inpesd Jor nooreamrar ey grenten or hae Sven 
| supposed. he bad 
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of inmurance, and that the witners had a & lac wen 
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doce net knees that t od ab sede that afr thet tie wien oe 
quite well acquainted with said Ellis’ busi 

of hin inahility to maintain the large payment necon y tie 
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had sein: entignalitiad tien: ; | 

whith he, sie, hed ventend endgemciist simon’ Ao oom 
tion an to the daughters of said Bilis receiving any ineurmde 
money from BE. Rollins Moree was, witness thought, from the letter, 
revsived from Joseph Pratt; that witness did not then supposes such 
money had been asnigned to evid Mores for their benefit ; that sit- 
ness’ supposition and belief, derived from his general knowledge of 
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Ellis’ affairs, was that said Morse had furnishetl said Ellie money, 
and as a pledge for it, or possibly by a direct purchase had taken 
a certain amount of insurance, taking the chance of Etlia living or 
dying, that witness’ supposition further was that by reason of said 
Ellis’ death the policies became payable, which repaid Morse for 
his payments; and that he turned over to said Ellis’ daughters the 
part venainings it being understood generally that they were ist 


without means.” 
Pages 8 and 9. 


It is very clear under this statute of Massachusetts that the mere 
ignorance of Bates would not suspend the operation of the statute. 


The ay thing which suspends its operation is fraudulent conceal- 


are no frandulent concealment is alleged in the declaration 
(p. 3), and no evidence tending to prove any was offered at 
the trial. 

The hill of exceptions (on p. 17), recites, that the evidence get 
forth in it, is “all the evidence which was introduced by either 
party that is material.” 


The ruling asked should have been given by the Coart. 


IT. 
Second Error Assigned. 


Second. The 9th section of Chap. 136 of the Public Statutes 
of Massachusetts relates to suits against an administrator by credil- 
ors of the deceased, and probably has no application to the present 


11., IV., V. 
Third, Fourth, and Fifth Errore Assigned. 


Third. That the Court should have ruled that this action was 
barred by the provisions of Sect. 5057 of the Revised Statutes of 
the United States (being the limitation of two years contained ia 
the Bankrupt Law of the United States), unless Avery frandu- 
lently concealed from Bates, the ‘first assignee, the alleged puso 
of action, and that mere omission on the part of Avery to: dinclpee 
to Bates, the assignee, the facts, would not amount tos freadulent 
concealment. The Court declined to so rule. 


Fourth. That the'Court should have ruled that mere ignorante 
on the part of the assignee in bankraptey of the cuase of detiod! 
would not take the case out of the statute of liitations. Ths 
Court declined to so rule. biun .y eae 

Pye. Serta Giana tdies neessar ae aR 


he 
through neglect of negligence on ‘his part, ctbitted to avail 
of thése means, it was the same thing as if he had’ kwo save of 
the facts. The Court declined to #0 rule. gh Peat 
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until the fraud is discovered ;” and on page 349, “that the weight 
of judicial authority, both in this country and in England, is m 
favor of the application of the rule to suits at law as well as in 
equity ;” and on same page, “ We hold that when there has been 
no negligence or laches on the part of the plaintiff in coming to 
the knowledge of the fraud which is the foundation of the suit, 
and when the fraud has been concenled, or is of such a chatacter 
as to conceal itsclf, the statute does not begin to ran antil the 
fraud is discovered by or becomes known to the party suing, or 
those in privity with him.” 
See Rosenthal v. Walker, 111 U. S., 185, where the 
allegation was fiaudulent concealment. 
Vide also Traer v. Clews, 115 U. S., 528. 


b. “The postponement is not until the discovery of fraud, but 
until the period when, with due diligence, he might have dis- 
covered it.” 


Andrews v. Dole, 11 Nat. Bank Reg.( New Jersey), 366, 


c. Mere failure to discover the cause of action where there is 
no element of concealment does not take the case out of the 
statute. 


Norton v. Villebeuve, 13 Nat. Bank Rég. (Weods, J.), 
304. 


d. “If he had the means of discovering the fact, his want of 
knowledge is to be attributed to his own want of vigilance, and — 
not to concealment by others.” 

Nudd v. Hamblin, 8 Allen, 133. 

See also Cole v. McGlathry, 9 Greenleaf, 131. 
McKown v. Whitmore, 31 Maine, 448. 

Rouse v. Southard, 39 Maine, 404. 

Yancy v. Cothran, 32 Fed. Reporter, 687. 


e. He was put on inquiry, and various circumstances existed 
which might have led him to take proceedings to find out earlier. 
Dean v. Thwaite, 21 Beavan, €23. 


J. In Bishop v. Little, 3 Greenleaf, 408, the Court says: “ No 


ease can he found where the statute has heen avoided at law or in — 
equity, unless on ground of fraudulent concealment on peesipeo 
ant’s part.” 

In Gibba v. Guild, 9 Law Rep. (Queen's Bench Division), 0, 
a replication to a plea of the Statute of Limitations, that defend> - 
ant concealed the fraud during six years was held good, sad that _ 
the statute did not hegin to run till the discovery: : | : 
was to recover damages fur fraudulent representations made by | 
defendant to plaintiff to induce plaintiff to purchase sharesin'a =~ 
company, aud was after the passage of the Judicatare ‘Act of 
1873, by which common law aad equity, in a certain sense; were 
both aholished, and the High Court of Justice was not only em 
powered, but ordered, to administer justice according to the 
principles of law and equity together, and to give relief : 
to such principles concurrently. The court eny that if they pro- 
common-law pleadings, there were two decisions in point ia favor 
of the defendeat, and that such replication would not be held 
good, viz.: Hunter v. Gibbons, 1 Hurlstone & Norman, 459, and 
Imperial Gas Light Co. v London Gus Light Co., 10 Exchequer, 
39 ; and if a pure equity proceeding, the rvplication would be held: 
good, as decided in Booth v Lord Warrington, 4 Brown Parlia- 
ment Cases, 168. ‘The court then proceeded tu decide the case 
on the ground that it was not bound by the rules of the commun 
law, but would have to vee what a court of equity would have 
done in euch a case. ) 

Bates, the Grst-acsignee in bankruptcy, was aware of the exist- 
ened at one time of policies of insurance on Ellis’ life. He learned 
indivectly before Bilis’ bankruptcy that a policy, or policies hed 
been assigned to Bloves. He (Rates) might, by slight efforts, 
have found ont all the cirvumstences in regard to these policies. 
He was not bousd tu asscrt any interest in them. Anassignesio > 
not bound to assert a title to ull property of « delitor. Someof =| 


He can refuse to aceort a title over that which will be of no bene- 
fit or a damage to the estate. 
Why did he not institute inquiries? Why did he not examine 
Ellis in his lifetime? 3 
Ellis’ petition in bankruptcy was G@led in Kentucky July 3, — 


1878, and Bates was elected assignee Aug. 6, 1878, and continued 
to act as such until May 1882, when he resigned and Cleary was 


appointed. 
Ellis died Nov. 21, 1879. 


Page 7. 


This suit was brought Sept. 30, 1882. 
Page 4. 


Joseph Pratt, a creditor and brother-in-law of Ellis, testified 
that he informed Bates after March, 1882, of the existence of the 
policies. 7 | 

Page 15. 


Bates had quite enough of information to put him on a course 
of enquiry which would have resulted in his knowing ull the facts 
about these policies. He never intended to assert any title, and 
hence he made no inguiries. 

Bates knew of the policies, or, to say the least, was put on in- 
quiry, and must be assumed to know what he would have aseer- 
tained had he made inquiry. 

If there was any evidence tending to show that Bates knew of 
the policies or had sufficient information to put him upon inquiry, 
the question of his knowledge or the extent of his information 
should have been submitted to the jury. 

g. But even if the rule be the same at law as in equity, there 
was no concealment by Avcry, and none was pretended. a? 

h. Concealment implies knowledge on the part of Avery that 
the assignee in bankruptcy had some right to the policy or to 
the money, and some act done by Avery, with a view to keep the 
assignec from knowledge of the existence of the policy or col- | 
lection of the money. 

é. It did not appear that Bates had made the slightest effort 
to obtain any knowledge or information in regard to the policies. — 

Upon the state of the evidence in the case, the court should 
have given the third, fourth, and fifth rulings asked. 


e 
* 


re 


| VI. i a 
| Sith eer Asie se 
| "That the Court should have ruled that if E. Rolline Mores ; 


received the assignment made by Ellis to him of the three policies 
Nos. 68,428, 68,489, and 68,430, without objection at the time to 


benefit, and that his eter of Dec, 29,1879, to the 


tif , ia oil to neti anything, must stand 
own title; he must, if he can recover at all, recover 


Avery was‘entitled to the money, either as administrator - 
of Ellis or guardian of the two daughters, or any person other 
than the assignee in bankruptcy wus entitled to it, the assignee in 
bankruptcy cannot recover. He must recover upon the Pitas 
of his own title, and not upon the weakness of Avery’s title. 

e. If E. Rolling Morse, as trustee fur the two daughters of 
Matthias Ellis, or these two daughters were entitled to the money, | 
then the assignee in bankruptcy could recover nothing. 

d. Matthias Ellis, on March 2, 18967, bad obtained frou. the 
insurance company the three policies Nos. 68,498, 66,429, and 
68,430, the last mentioned haere *.009, and each of the 
others for $10,000. 


Page 7. 
ne es de a here, No. 68,428, ie annexed. 


4 
4 
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e. It appeared from the deposition of Taylor, Secretary of the 
Connecticut Mutual Life Insurance Company, that they had in 
their possession an assignment of the three policies, a copy of 
which said assignment is hereto annexed, and marked “Ex. B.” 
He declined to annex the original to his deposition. This assign- 
ment, which was for the benefit of the two minor dauthters of Ellis, 
was made May 19, 1877, more than thirteen months before Ellis 
went into bankruptcy. « 


Page 7. 
Exhibit B, page 21. 


Cleary’s eoneeih, in his opening, claimed that Morse never ac- 
cepted the trust, or knew of the assignment. 

This position was not sustained by the evidence. 

It was admitted by Cleary’s counsel that Morse oo Ex- 
hibit C. 


Page 16. 


It did, therefore, clearly appear by that exhibit (p. 22) that 
Morse had acted under the assignment. He surrendered one of 
the policies assigned to him, and agreed that the surrender value 
of it, should be applicd to pay premiums on the two other policies 


assigned to him. 


That his memory, after the long lapse of time, should not be 
very clear, is certainly not surprising. He did not testify in the 
case until about January 7, 1886. That was the day when the 
verdict was given. 


Page 4. - 


Mr. Morse was called as a witness by Cleary, and on direct ex- 
amination testified as follows, viz. : — : 


Page 10. “That he had been in business in Bostun for about 

* twenty years ; that he was a banker from 1872 until 1882, on 
"State street, in Boston ; that he had known said Ellis since about 
* 1863 or 1864; that he knew Ellis had some interest in some either 
“iron mines or hills in the West ; did not know whether it was in 
"1873; should say it probably was, and that was his chief busi- 


MAS - oi ial wavieada ee 
Tig Ss 
iat 


“East, he was apt to come into the witness's office and eee. hike, 
“not on business, but he was apt to drop in, and from tims to 


© iain le ttle hy yan, winmnes' Veokind i ictal 
“had a right to do it if he wanted to, but he very seldom did 
“and that he did’ not know that he ever did’ nt. 
“ witness, remembered secing an asvignment of in 
“Mutual Benefit, he thinks it was; that he thinks he 
“gee one assigninent, don’t think he ever’ had custody of it, 
“thinks he did sev one that he (Ellis) had made out; — p 
ee ee ee eed: eee ‘he (wit- 


TEES eee 


oe 
ret 


“remembered of having had or seca; did not remember the udit- 
“ber of it. That the amount he (witness) collected in cash on it 


* was about $16,000; that the policy hed been changed frou: time 
“to time; and that he dil not remember what it originally was ; 
“that it had tobe. marked down to keep it alive; that he did 
“not thin that he ever kad iat pecoeesion, or connor bended 


“ing seater that the frst time he hnow-or tant p. tt) 
“reason to helieve that euch a paper was in existence wus when 


a upon by Me. 
“pany declined to.pay him the 
~esigued to hn, ln be (ites) tated tt he (wits) had 
* eo vai tami ee eee wee efter cic tenets of tae 


i Chay whabed to pot the claim ia within the sixty ty 
> =~ pefemop teen s| 


“nese or interest that witness knew ; that when Ellis was in the a 
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"in, in order that they might complete it; that at that request he 
“ (witness) signed a letter; that witness did got remember before 
“that day on which he signed that letter, of having any knowledge 
“that there was any assignment of these policies to him anywhere; 
“that he did not think he could have; that he conld not remem- 
“ber about the amount of insurance of that policy that McFar- 
“lane called his attention to; that he should have snid that there 
“ was more than one policy; that he should have said. there were 
“three, if he was not mistaken, but that he could not remember 
* positively about that, it was so long ago; that he did not 
“put it specially in his mind to keep it, because he did not 
“expect to have to think of it again; that he. theught there 
“ were three policies of $5,000 each, but, as he said, he might be 
“mistaken; that he could not be certain about his mentioning a 
“policy of $10,000; that he bad not at any time been. shown 
“any paper purporting to be an assignment of three policies from 
“ Matthias Ellis to him; that he had never been shown anything 
“of the kind that he remembered; that it was so long agu that 
“he may have forgotten it; that he really could not say whether 
“he ever had anything to do with taking any active part in hand- 
“ling, or have anything to do with more than one policy on the 
“life of Matthias Ellis; that, yes, he thought he did ; that he thinks 
“he had more than one policy at one time; that they varied 
" greatly, because at one time, he (Ellis) was unable to pay the 
** premiums and ‘we’ were obliged to change them about so that he 
" (witness) thought he did have more than one policy in the be- 
“ginning; that he thinks the policy he (witness) collected under 
“eas originally two policies, and that it had been changed 
“ perhaps two or three times. twice certainly; that he (witness), 
"a number of timeé, a! the request of said Ellis, did some- 
“thing in relation to the surrendering of a policy ; that he (witness ) 
“ segned several papers that he( Ellis) brought in when he took the 
" policies; that when he ( Ellis ) originally took the policies he used 
"to pay in cash, and then certainly once; and he ( witness) thought 
“twice, when he took them, he was going to reduce the first value in 
* order to pay the premium on them; that those papers he (witness ) 
" signed in connection with them; that witness did not undertake 
" examine with any care at all any paper when he signed tt, to 
* canvass it as he did with his (witness's ) own transactions; that the 
“ money that he (witness), (page 12) collected after the death. of 


" said Ellia, as well-ae-he could remember; be collected from 5. B. 


" Kniver, on State street, just hetween Devonshire and Washingtes 


* streets, the Mutual Benefit of New Jersey ; that that was where he 


“ collected the money ; that be held there two policies, he thinks, 
" and received them from Mr. Ellis; that he (witness) held them 


“hefore, and which he (Ellis) wished to have those added to; that 
“he could not fix the time or how loag that trust bad existed, but 


" that it started a great: many yearo prior to entd Ellie’ death, be 
not by Mrs Ellis, but by a friend of Mr: 


5 th it was the Hovey trust 


“for many years, and that this palley, oF these two policies, that 
“came into his hands, and afterwards collected the money on; 
" were policies that: Mr. Ellis had handed to him, with the request 


“that he (witness) should add it:to that trust, aud that’ wituess 


"did oo, and he collected the mosey of the Mutust Bonet of Now 
“ Jersey ; that.he never enleret into dny 
" for any other trust than what he (switnees ) heed mentioneil,: that 
“he never accepted psa Me the one: he 


“ Moree, Trustee.’ i> ceanaieeh AMREIGdée: Gon’ tetgens 
“sim that it was, but that he niyne @ greet many papers 
* at that time without knowing, of coures, orqxamining sufficiently ; 
" (after examining Exhibit C) that he cannot connect it with the 
‘“ Hovey trust; that he (witness) had not been able to find any 
* memorandum of any policies in the Connecticut Mutual Life In- 


” sarnauve Company ; that he had looked for the purpose of finding 


* them if be could, knnant sheeutly 5: OUD aEIM this matter was first 
* presented he did: that he looked overa memoranda or doca- 
“ ments to nee if he could fied anything which would entitle hie to 
" retaia these pulicies at that time, and never found out so much 
“ us he had since became into the court-room ; that he found 20 


“for the benefit of Mr. Ellis’ two children, and that it had existed 


“ memorandum of auy thing of any kind, in any shape or manner; 


paces 
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“that after the death of said Ellis he (witness) wrote that letter 
"to which he refused [referred] to a short time ago to say that 
“he made no claim. against the company.” 


Pages 10, 11, 12. 


On cross-examination (p. 12) this witness's testimony was “ that 
* he did not pretend to auy that he had any disxtinet recollection as 
“to the number of papers Mr. Ellis handed to him from time 
"to time tn his lifetime; that he did not think said Ellis ever 
“handed him any assignment; that he doex not think that he 
" handed him the assignment in the New Jersey Mutual; that he 
“thinks he merely showed it to him and said he was going to take 
" it to the office of the company ; that he had no recollection as to 
"how many policies of insurance he ever had in his poxnseasion from 
“ Matthias Ellis; that he cannot tell certainly (p. 13); that he is 
“very certain that he had more than one; whether more than two 
“or three he could not say at all, that he does not remember; that 
"he has memory now as to the office the one he collected was in, but 
“not the others; that he don’t know that he had any others; 
* that he does not recollect whether he did or not; that he don’t recol- 
“lect anything about it; kept a memorandum from time to time of 
“ papers he (Ellis) brought him for that trast, but not all that he 
* brought to him for safe keeping until he came again; Kept them 
“all in the sume hox that he referred to before, the Hovey trust 
"and the other papers; that he hud no dovbt at all that he siqned 
"the receipt ( Exhibit C) if the Connecticut Mutual «iy that they 


* hold such a puper. Before this was called to hin attention he had 


“no recollection of signing such a paper; had no memory as to the 
Yexact papers; that he knew that he signed several papers in 
“connection with several companies; that he hax an tlea that 
“he signed that paper without reading it; that he sometimes 


“signed papers without reading them; that it ta not his 


“habit with his own buainerss; that when it doen not affect 
"* his oven business he sometimes doea; knew that it would not affect 
* his own business from the printed part of the paper; that he could 
" see what it was; if they say that his xiqnature to that paper ia a 
* genuine xinature, it ts very probable; that he should not think 
“unybody would commit forgery, and should not dare to tetify that 
* he thought ao; can give no idea of the number of pupers which 
" Matthias Ellix from time to time brought him, and which he 
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" put in thot box, thathe could not tell at all; that he had. act the 
* slightest remembrance; that he took no memurandum of it; (hey 
were in hin (witness's) safe; they were not put ina private bes 
" that he ( Ellis) had akey to, but ina private bow of his ( witnens’s ) 
" own in his safe; the box had a lock to it; said Ellis did not heave 
" a key to it, and he (witness) had the key to it; that, hadid not 


” swear that the assignment of these three policies of the Connecticut Ee 


“ Company was never in that box; that he had not been: asked to 
“ swear to that; that all he means to say ie that he don't comember 
" i; that it is very dificult to remember 20 many yeare tuck; 
"that he did not recollect Mr. Ball (defendant's counsel) om- 
“ing to see him to ascertain what he. kaew on the aubject. until 
“he (Mr. Ball) spoke of it; that. he remembera now that he 
“(Ball) came in and -told him. (witness). who he (Ball) wee, 
~ gud that witness salt helen shat Retin newn Sian. gregh Ny 
“ years; at he GN nat Camneean sine SAP AIORn meT 
“until he (Ball) mentioned it a few minutes ago; that he don’t 
“know whether this interview was two yeare. or yeare age; 
" that st was after Mr: Ellis death; that.at that interview he onb- 
" stantially told oaid Ball that he had forgotten and. did nat. re- 
“ member anythiny about the matter; that he don’t think that he 
“he went so far as.to say that hie memory wasa blank; that. he 
* eaid that he did not.recollect distinctly about it; that. he has 
" already said thet jha:has ne. rocoliggtion of any assignment, but 
" thought he had seen one of another company; that he docs not 
“mean to swear. that that assignment (Exhibit B) was not in his 
" possession; that he had not eworn that yet; that he had stated 
" that he would have had no (p. 14) recollection of signing said 
* receipt ( Rahibit C). tf his attention had not been called to it; 
* Aha Re Rennaneiiainan nannies Rar 0 Se De FO8, $008 i 


Pages 12, 18, 14. os 


On redirect examination (p. 14) the testimony of this witness 
was “ that the paper of which Exhibit D is a copy was in hi» band- 

” writing ; that he wrote it at the request of Mr. McFarland ; that 
“of course he could:not remember definitely to whom he delivered 
“that paper after. he signed it, but ho should say that Mr. 
® McFarland, waited until he wrote it and touk it, but thet he wee 
not at all certain about it; that he had na recollection. of ever 
" himeelf sending to the Connecticut. Mutual Life Ins. Co. any 


" assignment of the policies — ever sending for record any assign- 
“ment that Ellis had made to him.” | 
Page 14. 


On re-cross examination. (p. 14) his testimony was“ that he had 
" no remembrance of sending any assignment at all to the Con- a 
“necticut Mutual Life Ins. Co.; that he could not say that he 
* remembered that he did not; that he presumed that he had no 
“ recollection on the subject either one wuy or the other, whether 
“he did or did not; that he certainly does not remember of send- 
“ing any; that he has stated that he cannot swear positively that 
" he did not send the assignment of these policies to the. Connecticut 
" Mutual Life Ins. Co., but that his remembrance is that he 
“ has no remembrance of sending it ; that he does not swear that he 
“did not have the assignment, and that he does not swear that he 
“did not send it.” 
Page 14. 


It was admitted that he signed Exhibit C (bottom of page 16). ' 
His memory was as indistinct about that exhibit as it was about 
the assignment. 

a. That Morse acted under the assignment, and surrendered 
policy No. 68,440, snd had the surrender value apply onthe two 
other policies, Nos. 68,428 and 68,429, which he held under the 
assignment, seems to be proved beyond a doubt. 

6. The assignment to Morse was in the possession of the in- 
surance company (bottom of p. 7). Some person must have de- 
livered it to the company. Morse did not swear that he did not 
Rave the assignment (pp. 13, 14), and he did not swear that he did 
not send tt to the company (p. 14). That he had varioux policies 
Srom time to time in his possession on Ellis’ life, he admits (pp. 
11-13). He is not able to particularize them. H d seen more 
than one assignment (p. 13). There is no reason shown why he 
should not have accepted the trust, and after the long lapse of time 
between the date of the assignment —viz., May 19, 1877 — and 
the time when he gave his testimony, — viz., January, 1886, — it 
is not surprising that his recollection is not very clear. . 

But that he acted under the assignment there can be no douht, 
as he surrendered one of the policies assigned, and had its sur- 
render value apply on the premiums on the other two policies as- 


signed to him. by the.came assignment. This surrender was. 
March 1, 1879, about six years and ten months hefore: he gave 
his testimony. He had forgotten that he ever did thie; but bis 
signature to the receipt was admitted. 
The preenyees 5 ey Se eee 
‘ Any act by Morse under it would amount to ne seonptnnee 
se Pr Pdi 
Surrendering one of the, policies assigned, and having ite e@r- 
render value applied on the premiums on the other p,licise ee 
ee ee ee 
trustee. 
Aer that act it wae too Inte to argue that be dhi wot aceapt 
the trust. 
d. Moree, the trustee, having weted, could not sferwande 
affect the rights of the cestuis que truat, the two daughters, by: net 
/ acting further. If be desired to cvase to act he could, 
then another trustee would have been appointed in bis place. For 
a court of equity to appoint a trustee is a familiar branch of equity 
jurisprudence, and in Massachusetts a stalate hes been in foree fur 
~~ many years authorising the Court to appoint « new trustee under, 
a written inetrument, where the prior trustee has declined, died, 


( 
Publ Bat of Mana (1888), (eh AA, oe, 8. | 


¢. Boon had Mr. Doras destined’ acept the treet the teont 
i would not fail for that reason. : 
I. A trust never frile bectiuse the trustee declines to accept. The 
ey ee ee rs 
execute the trusts. . 


Adame-e. Adams, 31 Wallace, 185. 


g- Kin eid leila titan tien Setbciret Theives 

trust would have been supported and upheld. Wa delivery was not 

essential to ite validity. | r 
. Adame ©. 4 ums, 21 Wallace, 185. 
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h. Even had Morse never been notified of the trust, or had de- 
clined the trust, the assignment would «till be upheld and a new 
trustee appointed. | 

Adams v. Adams, 21 Wallace, 185. 
Perry on Trusts, secs. 38, 45. 
2 Story, Eq. Jurispradence, sec. 976. 


In Adams v. Adams (21 Wallace, 185) the husband and wife 
executed and acknowledged a deed of real estate for the benefit 
of the wife. The husband got the deed recorded and always kept | 
it in his own possession, except while it was at the record office. 
It never, in fact, was delivered. The trustee did not know of its 
existence, and when first informed of its existence he declined the 
trust. He never acted in any way under the deed. The Court 
below upheld the trust, and appointed a new trustee to execate it, 


and this Court affirmed the decree. ‘ 
A woman executed, in 1852, a deed purporting to assign her 7 

interest in certain South-sea annuities to trustees in trust for her 

nieces for life, and after their death for certain charities. The L 

deed was prepared by her solicitor ; but she retained it in her own +4 


possession for some time, and never infurmed any person of its 
execution. Shortly before her death she destroyed it, and made a 
codicil to her will purporting to dispose of the.’same interest to 
the children of her brother. The trustees in the deed deposited 
the fund in Court, and the children of the brother petitioned to 
have the fund paid to them. Held, that the trust deed must stand, 
although no notice was given of it to any person but the solicitor. 


Way’s settlement, 10 Jurist (N.S.), page 11s. 


a 
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Even if no trustee hud been named the trust would have been 
upheld and a trustee appointed. 


Bailey v. Kilburn, 10 Metcalf (Mass.), pp. 176, 17%. 


No delivery of the assignment was necessary, and a failure hy 
Morse to accept the trust would not have invalidated it. 
Adams v. Aglams, 21 Wallace, 185. - 
Way’s settlement, 10 Jurist (N.S.), 1166. ‘ 
t. Morse, by disclaiming after Ellis’ death any interest in the 
policies, could not affect the rights of the cestuis que trust, the two 
daughters. Their rights still remained. 


There: sae eo evidence that they were vaste nese: — 
subject of disclaiming. 

j- Moree’s-disclaimer conld not, under any croumatanens, bare 
vested in the ascignee in bankruptcy any interest. 

Avery explains how that disclaimer happened to he made, and 
his testimuny wns not contradicted. Upon this point Avery tes- 
tifies (pages 15, 16), “that he could not say that he had the 
letter of Dec. 29, 1879, from E. Rollins Morse, to the president 
of the Connecticut Matual Life Insuranee Company in ‘his, the 
witnese’s possession any length of time; that he saw it, was cog- 
nizant of the writing of it and the delivery of it ta the company ; 
that there was something passed between him and E. Rollins 
Morse in respect to the subject-matter of that letter, whether in 
regard to thut particular letter or not he, witness, did not know, 
but as to the xabject-matter out of which that letter grow, fa 
regard to his, Morse’s, trusteeship, and his disclaiming any chim; - 
that he, witness, called on said Morse in regurd to the trust, had a oe 
conversation with him and he, Morse, referred witness to hie, = 
Morse’s, brother, John T. Morse, Jr., a lawyer, with directions or - 
instructions to consult him, and that whatever conelusions Mr. 
John T. Morse, Jr., and witness reached in regard to bis, BE, Rul- 
lins Moree’s, duty in the matter us trustee, he would perform: aod 
carry out; that thereapon he, witness, called upon Mr. Joho T. 
Moree, Jr., and he, witness, and John T. Morse, Jr., had several 
interviews ; that he, witness, hud not an absolute recollection, but 
still so very strong an impression that he should put it as next to 
au absolute recollection, that the conclusion they reached was 
communicated to Mr. E. Rollins Morse; that under the assign- 
meat he, E. Rollins ‘Morse, was simply a nuked trustee, with 
authority, perhaps, to collect, but that immediately upon collece- ~ 
tion, at tho request of the cestius que trust, or their guardian, he 
would be required to pay it over to them, and that the question 
was whether it was advisable for him to go through the form of 
collection, and then turn it over to witness in his position of guar- 
dian of the children, or whether he, E. Rollins Morse, would 
release, ahandon any claim under his assignment; that Mr. Jobn 
T. Moree advised the latter course ; he, witness, concurred in it, 
and the result of that was either this identical letter or u release 
of all claim under the assignment.” 


Pages 15, 16. 
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If Morse, trustee, had collected the money of the company, he 
would have been bound to pay it to Avery as the guardian of the 
two daughters. Avery had been appointed their guardian, Dec. 
8, 1879 (p. 15). He, Avery, was also administrator (p. 
15). There was no intention to affect the daughter~’ rights, nor 
could their rights have been affected. It mattered little by what 
form the money got into Avery’s hands. He was both guardian 
and administrator, and became accountable to the daughters. 

k. But it is claimed by Cleary that the assignment to Morse was 
fraudulent and void as against creditors. 

This is denied. 

1. There was no evidence in the case that either Morse, or the 
cestuis que trust, the daughters of Ellis, had any knowledge of his, 
Ellis’, financial condition, or that he was insolvent, or that there was 
any fraudulent purpose or fraudulent intent on his part in making the 


assignment to Morse. 


Central Bank of Washington v. Hume, 128 U. S., 195. 


m. This was essential to constitute fraud in the assignment. 
Central Bank of Washington v. Hume, 128 U. S., 195. 


Morse swears (p. 12) “that he did not know the standing of 
Mr. Ellis, or his reputation for credit in 1877, or along there 
for some years; that he had no business transactions with him at 
that time at all.” 


n. A man, though insolvent, may pay a reasonable amount to 
keep alive policies on his life taken out in his wife’s name. 


Central Bank of Washington v. Hume, 128 U. S., 195. 


In McCutcheon’s* Appeal, 99 Penn. State Rep., 133, the Court 
say (speaking of a statute of Pennsylvania), that where the policy is 
taken out for the benefit of the wife, the question of good faith is not 
open, but where one is assigned, it is open; but that the mere fact 
that the assured was insolvent at the time of the assignment does not 
warrant the inference that the assignment was in fraud of creditors, 
and that it may, notwithstanding, have been made in good faith and 
without fraud. . 

Vide also Anderson’s Estate, Hay’s & Kerr's Appeal, 
85 Penn. State Rep., 202. 


Rep., 75, ee oka can assigned he ennad oleh | e- 
insolvent, in trust for the benefit of his wife. The policies remained = 
together in the eafe of the aesured, where they were found, om a, 
sn ts te thumb ot the cestuis que trust. The question P 

after the death of the assured, whether the executors shonld 
charged with the proceeds of the policies as part of the estate of ¢ 
asoured. The Cour beld that the acsgumeats wore Baadsieet ef 
void against creditors, and that the executors should treat the pro~ 
ceeds as assets of the assured. 

o. The policies in question in the present case when they were 
assigned had no value except their surrender value. Af there was. 
any fraud, it could only be to the extent that the creditors were. 
defrauded, and that could not exceed the extent of the value to them :. 
that is, could not exceed the surrender value. 

p. Ifaman can legally, when insolvent, pay premiums to keep 
alive, for the benefit of his wife, policies on his own life, taken out in 
the name of his wife, can he not legally assign, for the benefit of his a 
children, policies taken out by him? Will not his assignment of a - a 
pulicy on his life, which has no more value.at the time than the sur- 
render value, be protected as much as the payment of premiume to a 
like amount, on a policy taken out on his life by his wife? Is not 
one as reasonable, natural, humane, and commendable s provision 
as the other? Does the fact that it isan assignment of a policy 
make the act more obnoxious than if he had paid money to keep 
other policies alive for the benefit of his wife or children? One is 
the assignment for the benefit of his wife aud children of an unexe-. 
cuted contract; the other ise a payment of money in premiums to 
keep alive a like contract for their benefit. If the creditors are 
wronged, they are wronged as much in one case as in the other. . 

If when in insolvent circumstances he obtains a policy in a reason- 
able amount on his life, payable to his wife or children, and the =| 
amount of the premium is reasonable, and the transaction isone tp be. 
upheld and protected in law, should not s transfer of an existing, = 
policy for the benefit of his wife or children be in like manner upheld. - 
and protected? Where is the substantial difference? Creditors nay . 
be injured in the one case as much as in the other. If thereionay,,  —=]% 
loss to the creditors, it ie the money paid in one case for premiums, == 
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and in the other (and it may be a smaller sum), the surrender value 
of the policy, and that is based on premiums also. 

Whether sulvent or insolvent, he is bound by all the laws of hu- 
manity t: feed and clothe his wife and children in his lifetime ; and 
money used by him for this purpose would never be attacked as fraud- 
ulently used. Is it unreasonable, whether solvent or insolvent, that 
he should in his lifetime make a reasonable provision for them after 
his death, either by obtaining a policy on his life, payable to them, 
and paying the premiums on it, or doing substantially the same 
thing, — assigning an existing policy for their benefit ? 

A statute of Massachusetts, after providing that “a policy of in- 
surance on the life of a person, expressed to be for the benefit of a 
married woman, or assigned, transferred, or made payable to a married 
woinan, or to any person in trust for her, or her benefit, whether pro- 
cured by herself, her husband, or any other person, and whether such 
transfer be made by her husband or any other person, shall inure to 
her separate use and benefit, and that of her children, independently of 
her husband, or his creditors, or the person effecting or transferring 
the same, or hie creditors,” also provides that “when a policy is ef- 
fected by any person on his own life, or on the life of another, ex- 
pressed to be for the benefit of such other, or his representatives, or 
a third person, the person for whose benefit it was made shall be 
entitled thereto, against the creditors and representatives of the per- 
son effecting the same. If the premium is paid by a person with 
intent to defraud his < ceditors, an amount equal to the premium so 
paid, with interest thereon, shall inure to the benefit of his creditors, 
subject, however, to the Statute of Limitations.” 


Pub. Stat. of Mass. (1882), ch. 119, sec. 167. 

This has been the law in Massachusetts ever since 1864. 
Gen. Stat. of Mass. (1860), ch. 58, sec. 62. 
Acts of 1864, ch. 197. 


Although the assignment to Morse, trustee, may possibly not 
bring this case within the strict letter of this Massachusetts statute, 
yet it certainly does bring it within its spirit and substance. After 
the assignment, it may be truthfully said that the policy, by virtue 
of the assignment, is to be for the benefit of another, or expressed to 
be for the benefit of another. If, years after the policy had been 
issued, the assured had directed the insurance company to ineert in it 
a statement that it was for the benefit of another, specifying whom, 
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_ claims all benefits arising from that surrender by claiming the 


and the company had inserted the same in the policy, the case would 
have been within the provisions of this statute. It is not necessary 
that such statement be part and parcel of the policy when’ first 
issued. It is certainly difficult to see, as far as creditors or their 
rights are concerned, any difference in substance between a policy = 
obtained by a debtor upon his own life, and expressed on its face to. 
be for the benefit of another, and a policy obtained by such debtor ~~ 
upon his own life, and afterwards assigned to another, or in trust — 
for another. The .twe tenmeetiene Cay ee 
thing. 

q. An assignee in bankruptcy, who affirms in part s fraudulent 
transfer by the bankrupt, affirms it in toto. : 
Butler v. Hildreth, 5 Metc. (Mass), 49, 51. 


He has full power to affirm it, and when once afm by him i 
cannot afterwards be disaffirmed. - 
Butler v. Hildreth, 5 Metc., 49. a 

Snow v. Lang, 2 Allen (Mass.), 18. y 
Hazelton v. Allen, 3 Allen (Mass.), 114. 


2 . 
r. Here the present assignee in bankruptcy affirmed the surren- 


der by Moree, trustee, of the policy No. 68,430. 
s. It was that surrender that kept alive the two other policies 


assigned to the trustee, and the present assignee in bankruptcy 


whole proceeds of the policy in this case, and also that portion of 
the surrender value of policy 68,430 received by Avery and not 
applied in payment of premiums on the other policies. Pages 8-7. 
Cleary in hie declaration nowhere alleges that the surrender 
was improper. He affirms it in his declaration. Pages 3, 3. 

¢. If the act of the trustee in that surrender was a nullity, the 
policies would have been avoided. If that act was a nullity, the as- 
signee cannot claim that the policies continued in force. If that act 
was valid, it must be on the ground that the assignment was cither 
valid, or that the assignee has affirmed it. It cannot be valid for 
one p urpose and void for another. 

The assignee treats it as valid by claiming that the policy in qued- 
tion here continued in force, and claiming the full amount paid 
under it; and aleo that portion of the surrender value uf policy — 
68,430 received by Avery and not applied in payment of premicms’ 
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: 
on the other policies. If the jury had found upon the facts the 
assignment to Morse to have been fraudulent and void, of course a 
then the question whether Morse accepted the trust or knew of the 
assignment would have become immaterial, because if fraudulent : 
and void, no delivery of the assignment or acceptance of the trust ; 
could have cured that defect; but if the jury had found that the | 
assignment was not fraudulent and void, then it would have been " ~~ 
material to consider whether the assignment ever became operative 3 3 
or wholly failed ; whether a delivery of it or an acceptance of the 
trust was necessary to make it operative, and what constituted such e 
an acceptance ; whether acting under it constituted an acceptance ; +e 
and whether any disclaimer by Morse could affect the rights of the Ee 
daughters, or vest the policies in the assignee in bankruptcy, 
especially in view of the testimony of Avery how and why that 
disclaimer came to be written. 

The ruling asked should have been given. 


VII. 


Seventh Error Assigned. 

“ That the Court should have ruled that the assignment in bank- 
ruptcy to Bates did not vest in him any interest in the policies, as he 
had no insurable interest in the life of the bankrupt; and that any 
assignment of the policies by the assignee or by any other person to 
one having no insurable interest in the life of the bankrupt would be 
invalid and convey nothing.” 


a. An assignment to a person who has no insurable interest in i 4 , 
the life of the assured passes nothing. ie 
Warnock’v. Davis, 104 U.S., 775. i E 


Cammack v. Lewis, 15 Wallace, 643. ie 
Basye v. Adams, 81 Kentucky, 374, 375. . ee 
Missouri Valley L. Ins. Co. v. Sturges, 18 Kansas, 93. 
Franklin L. Ins. Co. v. Hazzard, 41 Indiana, 116. 

Same v. Sefton, 53 Indiana, 380. 


6. An assignee in bankruptcy has no insurable interest in the 
bankrupt’s life. Jn re McKinney, 15 Fed. Rep., 535. ’ 

In the case of Warnock v. Davis, this Court say, on page 779, 
“The assignment of a policy to a party not having an insurable in- 
terest is as objectionable as taking out a policy in his name.” 


. 
EE 
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@ mere speculation, giving 


And it is placed on the ground that it is a wagering transaction, 
ivi » disect interests the curly Senne 
of the ithe ef the: eammmal, anil cqulenarandiaih ili 
The ruling asked should have been given. 


VIII. 
Eighth Error Assigned. 


“That the Court should have ruled that if the assignment was 
made to Moree without any valuable consideration, and Ellis was 
insolvent at the time when he made it, that would not enable the 
assignee in bankruptcy to avoid the assignment except to the extent 
of the value of the policies at the time of the assignment.” 

“ What a trustee in bankruptcy does if such a policy comes into 
his hands, is to see if he can get anything from the insurance office, 
and all the creditors are deprived of, is the surrender value of the 


Per Mellish, L.J., in Holt v. Everall, 34 Law Times 


Reports (N.S.), page 602. 
In re McKinney (S. Dist. N.Y.), 15 Fed. Rep., 535. 


b. The extent of the rights of the assignee in bankruptcy is the 
surrender value. 
In ve McKinney, 15 Fed. Rep., 535. 


c. An assignee in bankruptcy is not bound to assume and take 
upon himeelf the burden of all the property and contracts the bank- 
rupt may have. Some may be exceedingly burdensome, and a 
greater detriment than benefit to the bankrupt’s estate (a damacea 
hareditas). 

Robeon on Bankruptcy, page 478, 5th ed. 
Deacon on Bankruptcy, page 535. 
Streeter v. Sumner, 31 New Hampshire, 542. 
Smith v. Gordon, 6 Law Reporter, 313. 
Copeland v. Stephens, 1 Barn. & Alderson, 593, ”_ 
607. 
Hanson v. Stevenson, 1 Barn. & Aldereon, 307. 
Turner v. Richardeon, 7 East, 335. 
Be parte Faxon in re Laurie, Blood, & Hammond, 1 
Lowell Decisions, 404. 
Kimiberling v. Hartly, 1 Fed. Reporter, 574. 
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d. leases are often of this character. 


e. A life-insurance policy, except to the extent of ite surrender 


value, may be of this character ; some have no surrender value. 
Jj. An assignee in bankruptcy has no insurable interest in the 
life of the bankrupt. 


In re McKinney (Southern Dist. N. Y.), 15 Fed. 
Rep., 535. 


g- He has no right to pay the premiums out of the estate to keep 
it alive, from time to time; his business is to wind up and distribute. 


In re McKinney (Southern Dist. N. Y.), 15 Fed. 
Rep., 535. 


h. Bates, the first assignee, had this view, and he never meant to 
assert any ownership over any policy on Ellis’ life. 

t. There are certain contracts which do not pass to an assignee 
in bankruptcy. 

j- A contract for personal services of the bankrupt would not 
pass to an assignee in bankruptcy, except to the extent of wages 
earned prior to the adjudication. 


Streeter v. Sumner, 31 New Hamp., 542. 


Under the old bankrupt law in England, all present, as well as 
future, property of the bankrupt acquired prior to his obtaining a cer- 
tificate of discharge passed to his assignee. 

13 Elizabeth, ch. 7,,sec. 11; 4 Stat. at Large, page 
302.- 
6 George IV., ch. 16, secs. 63 and 64; 43 Stat. at 


Large, page 66. 
1 & 2 William IV., ch. 56, sec. 25; 50 Stat. at Large, 


page 370. | 
Robeon on Bankruptcy, pages 442, 443, 5th ed. 
Willes, J., in Kitson v. Hardwick, 7 Law Rep. (Com. 
Pleas), 479. | 
Troughton v. Gitley, 2 Ambler Rep., 630. : 
Everett v. Backhouse, 10 Vesey, 94. 


By the English Act of 1869, the property acquired by a bankrupt 
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after the bankruptcy has been closed does not pase to the assighes, 
although the bankrupt does not get his discharge. 
In re Pettit’s Estate, 1 Law Rep. (Ch’y Division), 478. 
82 & 38 Victoria, ch. 71, sec. 15; 90 Stat. at Large, 
page 281. 


But even under the old English bankrupt law, wages for pereonal 
labor, earned after the adjudication, did not pase to the assignee. 
Chippendall v. Tomlinson, 4 Douglas, 318. 
Silk v. Osborn, 1 Espinasee, 140. 
Williams v. Chambers, 10 Queen’s Bench, 337. 
Ez parte Walters, 2 Montagu, Deacon, & De Gex, 635. 
Ez parte Grimstead, De Gex, 78. 
Ea parte Vine in re Wilson, 8 Law Rep. (Ch’y 
Division), 366. 


In a leading case where there had been before the adjudication a 
breach of a contract for the personal services of the bankrupt, and 
the contract provided a certain sum as damages, it was held that 
the cause of action did pass to the assignee. 

Drake v. Beckham, 11 Meeson & Welsby, 315. 
Same case, 9 House of Lords Cases, 579. 


Parke, B., on page 625, in the case in the Lords, says: “ This 
contract, if unexecuted, would clearly not have paseed to the 
ussignee.” 

Lord Campbell in same, page 643. 

Right of action cannot be made to pass to an assignee in bank- 

ruptcy in respect to contracts uncompleted at the time of bankruptcy, 


by their adoption and completion, where the personal service of the 
bankrupt himeelf is of the essence of the contract. 


Erle, Wilde, & Cresswell in Beckham v. Drake, 2 House — 


of Lords Cases, pages 604, 633, 615, 616. 


Baron Rolfe, page 620 in same, eays: “They do not take, so to 
say, the person of the bankrupt, and so neither can they maintain 
eaters WEE. Ea ee ee for injuries it may 
have sustained.” 

k. No claim for damages for injury done to the bankrupt’s body, 


Fs 
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or mental suffering caused to him, did pass, although the claim arose 
before the adjudication. The claim to pass must have been one 


' relating to property. 


Howard v. Crowther, 8 Meeson & Welshy, 601. 

11 Meeson & Welsby, 315. 
Drake v. Beckham, 2 House of Lords Casea, 579. 
Rogers v. Spence, 13 Meeson & Welsby, 571. 
Same in Lords, 12 Clark & Finnelly, 700. 
Brewer v. Dew, 11 Meeson & Welsby, 625. 
Wetherell v. Julius, 10 Common Bench, 267. 
Stone v. Boston & Maine Railroad, 7 Gray, 539. 
Ez parte Vine, 8 Law Rep. (Ch’y Division), 364. 


1. Would a policy against accident or sickness pass to an assignee 
except to the extent of its value at the time of the bankruptcy ? 

Suppose under an accident policy an accident occurred, or under a 
health policy sickness occurred, after the adjudication, would the 
assignee in bankruptcy be entitled to recover the damage or compen- 
sation ? 

The injury is to the person, in which the assignee has no interest. 

m. And in case of a life policy, the contingency which makes the 
amount payable is the termination of that in which the assignee has 
no interest ; viz., the life of the bankrupt. 

Neither his life nor hie body pass to the assignee in case of bank- 
ruptcy. 

His right to his own life and to insure it is as much and as purely 
personal as his right to be protected and insured against acc: dente or 


- sickness, or to earn a livelihood by his own personal labor. 


n. If a policy of life insurance can ever pase to an assignee in 
bankruptcy, it must be only to the extent of enabling him to collect 
its surrender value. 

It has no market value. 

The assignee cannot eell or assign it. 

An assignment of it to a person having no insurable interest in 
the life of the assured passes nothing. 

The assignee cannot pay premiums out of the estate to keep it 
alive. 

What then is the extent of his interest in such policy? Merely to 
surrender it and receive its surrender value. 

o. If the creditors have been defrauded by a fraudulent assign- 
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ment of it by the debtor, to what extent have they been 
Only to the extent of the value of the contract, and 
Suppose Ellis had not gone into bankruptcy, and a 
the ground that it had been fraudulently assigned, had 
reach the policy and have it applied to the payment 
what would or could a court have done, had it given n the 
It could not have ordered the policy to be sold, as its sale or 
more fe cee Selanne Tein ote 
nothing. All that a court could have done under these 


towards the payment of the debt. 
In Anthracite Ing. Co. v. Sears, 109 Mase., 383, a creditor by 
bill in equity against the debtor, aed sm tnblirance company 
hie life, sought to reach the policy on his life. The Court in giving 
its opinion cay, “ If it is necessary to nscertate the value of the policy, 
that can easily be done by a master or otherw 
p- The only interest that an assignee in bankruptcy has in 
the money paid on a policy on the life of the bankrupt ‘esued to 
the bankrupt, where the bankrupt dice after the institution of pro-. 
ceedings in bankruptcy, is the surrender value of the policy. | 
In re McKinney, 15 Fed, Rep., 585. 
Vide also the remarks of Mellish, L.J., in Holt v. 
Everall, 34 Law ‘Times Maperte{H-5.), page 602. 


In the McKinney case, the wife of the bankrupt, after his bank- 
ruptcy, supposing, but erroneously, that the policy was for her bene- 
fit, had paid the premiums, and kept it alive. Upun his death the 
insurance company were ready to pay the money, and the question 
was as to the extent of the interest of the assignee in bankruptcy, 
and the Court held that the extent of the assignee’s interest was the 
surrender value. 

Where a wife, possessed of separate estate, procured » policy of 
insurance upon her own life, payable upon her death to her husband, 
and paid the premium out of her own estste for a year, befure the 
end of which he was adjudged a bankrupt, and she after the adje- 
dication paid out of her own estate the premiums for the two follow- 
ing years, and before the fourth premiam became due che died, 
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held that the husband was, as against his assignee in bankruptcy, 
entitled to the proceeds of the policy. 


In re Owen & Murrin (Dillon, J.), 8 Nat. Bank Reg., 
6. 


A creditor proving a debt in bankruptcy, where the creditor holds 
as collateral security for the payment of the debt a policy of insur- 
ance on the life of the bankrupt taken out by the bankrupt and 
payable to the creditor, is required to deduct only the surrender 
value of the policy. 

In re Newland (Southern Dist. N. Y.), 7 Nat. Bank 
Reg., 477. Ss eth 


A creditor held as security a policy obtained by the debtor. The 
debtor made an assignment for the benefit of his creditors, which pro- 
vided that dividends should be paid on debts after deducting the 
security. No deduction was made in the caee. The Court say, 
" The policy at the date of the deed was of no appreciable value, so 
that no deduction from the amount of the debt could have been made, 
and there is no evidence of the abandonment of the security.” 


Parker v. Marquis of Anglesea, 25 Law Times Re- 
ports (N.S.), 482. ‘ ‘ 


If the assignment for the benefit of a debtor’s children of an exist- 
ing policy is not to be upheld or protected, to what extent ie it void 
against creditors? How much have they been damaged? Only to 
the extent of the value at the time, of the thing assigned. What was 
its value then? Nothing more than its surrender value. It is. a 
peculiar kind of property. It may lapse for non-payment of premi- 
ums; the assured may end it at any time by violating ite provisions. 
©reditors have no power to prevent any such violation. The pro- 
longation of the debtor's life is something in which he is interested 
more than all others. His children also have a direct interest in it; 
they have an insurable interest in his life sufficient to support a 
policy taken out in their own names, or in his name payable to them, 
or to support an assignment for their benefit of a policy alréady 
taken out by him. 

The ruling asked should have been given. 


ver, should have ruled that all that the rh gh 


Schondler v. Wace, 1 Campbell Rep., 481, decided in 1808, 
ecems to be sapennitiy 4a conflict with the view taken here of the 
extent of the interest of the assignee in bankruptey 3" but it is not in 
conflict, as under the English bankrupt law at that 


time of the adjudication, but also to what he 
and before he obtained his certificate of discharge. — 
a. The assignee in bankruptcy had ‘so ineuruble interest in the 
life of the bankrupt... 
In re McKinney, 15 Fed. Rep., 585. 


Creditors had an insurable interest, but not this diieds to bash. 
ruptcy. Their insurable interest was only to the extent of their debt. 


6. He had no right to pay out of thn cone Say Camere * beep 
' the policy alive. 


In re McKinney, 15 Fed. Rep., 535. 


All he conde with s poliey ie to-cneteniien ‘it and get ite surrender 
A debtor's assignment of a policy of insurance upon his life to 
trustees for the benefit of hie creditors contained a covenant that he 
would pay the premiums, and if he did mot, that he would pay what 
should be paid as such premiums; aleo that he would do no act by 
which the policy should be forfeited. He did not pay the premiums, 
y wee forfeited. In a cuit 
p amount of premiume paid 
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by the trustee could be recovered, and also the present value of the 
policy, but not the whole amount of the policy. 


Hawkins v. Coulthurst, 117 Eng. Com. Law Rep. (5 
Best and Smith, Q. B.), 343. 


Pledgee of a life policy surrendered it without right, and took out 
a new policy for paid-up value, and that was surrendered and old 
policy attempted to be reinstated. Trover for conversion by the 
pledgor, the assured. The jury found a special verdict that the 
amount of the debt was a given sum, $2,820.67 ; the market value 
of the policy a certain sum, viz., $4,908; and that the plaint ff had 
sustained special damages by the surrender to the amount of $150. 
The Court held that the plaintiff was entitled to recover the difference 
between the amount found as his special damage increased by the 
market value of the policy as found by the jury, and the amount due 
on the debt. 


Wheeler v. Pereles, 43 Wisconsin, 332. 


Bill in equity against Life Insurance Company ; aleo two actions 
at law against Life Insurance Company to recover the amount in- 
sured. In each case the assured had died. The Civil War between 
the North and South prevented the payment of premiums. A major- 
ity of this Court held that the amount insured could not be recovered, 
as the policies were avoided by the non-payment of the premiums, 
and as the war did not excuse the non-payment, but that the equi- 
tuble value of the policies at the date of the first default could be 
recovered. 

: New York Life Ins. Co. v. Statham, 
Same v Seyme, toa U. S., 24. 
Manhattan Life. Ins. Co. v Buck, 


A life insurance company insured a citizen of Virginia, and after 
receiving the premiums for a number of years, in May, 1861, refused 
to take any further premiums. It was held on the death of the 
assured that an action would lie on behalf of the beneficiary for 
diseolving its contract by such refusal, and that the measure of dam- 
ages in an action brought for breach, in not performing its contract, 
was the value of the policy at the time when the contract was dis- 
solved. 

Smith v. Charter Oak Life Ins. Co., 64 Missouri, 330. 
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measure pry oie clearly would have rg : ely eurrender 
value. 


Dose the cocurvenss of on event long aiiar is aiianeeny, to wit, 
oo oe te Pe 
event alone gave an increased value to the 
of the assignee’s rights ? . 

Suppose the assignee in bankruptcy, after he had been appointed, 
had brought a bill in equity against Moree, trustee, and the daughters, 
for the surrender of the policy, and the defendants in thet cuit for any 
reason, either because Ellis’ health had become so that a 
new policy could not be obtained upon his life, or for any other 
reason had offered to pay the assignee in bankruptoy the surrender 
value of the policy, would not the Court, upoa payment by Morse, 
trustee, or the daughters, of that sum, have protected their rights in 
the peliey cad sequined the suiguee Goo 
rights? 


If, upon the clectida of Bates, assignee, all the partion hed cur- 
rendered to him the policy, all he could have obtained for it was its 
surrender value. Could he ask, or can‘his suncessor, Cleary, ask, 
to be put in any better position than he would have been under 
those circumstances? Ie the bankrupts estate to be made more 
than whole? Of Ge Senhenple ete eee Sat-ereny 
to be more than righted? 

Suppose the policy. hed been an sccident poliey, or one aguinet 
sickness, and the sccident or sickness lind occurred after the adjadi- 
cation, could the assignee in bankruptcy have re the damages 
or compensation payable under the poliey?. Would act » policy on 

i ursender value, be as purely 


damage to the bedy or the ty of the. : 
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applied in payment of the annual premium due upon policy uumbered 
68,428. Cleary makes no claim in his declaration that it was 
improperly surrendered. If the policy was illegally surrendered, 
then No. 68,428 lapsed for non-payment of premium, except to 
the extent of its surrender value, and that was its only value. But 
Cleary does not claim that it was illegally surrendered. If he affirms 
the surrender hy Morse, trustee, then does he not recognize his title 
as trustee, and his act in surrendering it as rightful? and can he 
affirm Morse’s title in part and repudiate it in part? 

The ruling asked should have been given. 


X. 


Tenth Error Assigned. 


That the Court ruled to the jury that Cleary was entitled to 
recover the amount claimed by him, and directed the jury to return 
a verdict accordingly. 

Cleary was not entitled to maintain his suit upon his declaration 
even for the surrender value. He mieapprehended his remedy — 
if he had any. He was not entitled to recover upon the special 
count or upon the count for money had and received. 

His proper remedy, if he had any, was either in tost for the con- 
version of the policy or in contract for its surrender value. And 
this action is not for either. I¢ is in contract for the entire amount 
paid. 

Upon his declaration as framed, he was not entitled to recover 
the surrender value of the policy. It is not framed with any refer- 
enge to the surrender value. 

But if the declaration in this case is not defective, then the ques 
tion is whether the case was one in which the Court should have 
directed a verdict for Cleary for the full amount claimed by him. 

We have already claimed that under no circumstances, even if he 
was entitled to recover, could he recover in respect to policy No. 
68,428 more than the surrender value, and reference is made to the 
argument on that point, to show that the amount for which the 
verdict was directed was erroneous. It was agreed at the trial that 
the surrender value of that policy was $1,200. (Page 17.) But 
no direction to render a verdict for Cleary for any amount should 
have been given. 
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He did act as trustee. There ie no doubt 
time in his possession and did act under its 
the insuran:e company when Ellis died. 
If Moree never had the assignment in his 


Way's Settlement, 10 Jurist. ( 
Perry on Trusts, secs. 38, 45. © | 
2 Story Eq. Jurisprudence, sec. 974. | 
But even if the question of delivery or acceptance of the trust was | 
material, it should have been submitted to the 


affirmed thy assignment to Moree, trustee. 
Moree cvuld not disclaim so as to affect the 
que trust, the daughters. 
His disclaimer could not have the effect to vest the 
The Court could not properly direct a e fe 
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It is only in cuses where the facts are clear and not in dispute that 
the Court can direct the jury to render a verdict. 


Richardson v. City of Boston, 19 Howard, 263. 
Hickman v. Jones, 9 Wallace, 197, 201. 

Bevans v. United States, 13 Wallace, 57. 

Klein v. Russell, 19 Wallace, 433. 

Moulor v. Ins. Co., 101 U. S., 708. 

Manchester v. Ericsson, 105 U. S., 347. 

Pheenix Ins. Co. v. Doster, 106 U. S.. 30. 

Conn. Mut. L. Ins. Co. v. Lathrop, i11 U. S., 612. 
Orleans v. Platt, 99 U. S., 676. 

Randall v. Balt. & Ohio R.R. Co., 109 U. S., 478. 
National Bank v. Ins. Co., 103 U. S., 783. 
Schofield v. Chicago & St. Paul R.R., 114 U. S., 615. 


It was error for the Court to direct the jury to render the verdict. 
The plaintiff in error in conclusion prays that the judgment be 
reversed. 

JOSHUA D. BALL, 
EDWARD AVERY, 


For Plaintiff in Error. 
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WILLIAM W. CLEARY, ASSIGNEE IN BANKRUPTCY OF 
MATTHIAS ELLIS. 


Error to the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 


BRIEF FOR DEFENDANT IN ERROR. 


STATEMENT OF CASE. 


This is an action of contract, brought by the assignee in 
bankruptcy of Matthias Ellis, late of Carver, Mass., against 
Edward Avery, the administrator of the estate of said Ellis, to 
recover the amount received by him, in his capacity of adminis- 

, from the Connecticut Mutual Life Insurance Company, 
of Hartford, Conn., as the proceeds of two policies of insurance 
upon the life of said Ellis, numbered 68428 and 68430. The 
writ was dated Sept. 30, 1882, and entered at the October term, 
1882. The answer is a general denial, and also sets up (1) 
that the cause of action did not accrue to the assignee within 
two years before the sueing out of the plaintiff's writ; (2) that 


years before the sueing out of the plaintiff's writ. Issue being 
joined, the case was tried before Carpenter, Judge, and a jury, 
and a verdict was returned in favor of the plaintiff in the sum: of 
$11,539.56, on. Jan. 7, 1886, and the defendant eestevin irs? 
tions which were duly allowed. 
yf a 
STATEMENT OF FACTs. 

Matthias Ellis filed his petition in bankruptcy in. the Distaict 
Court of the United States for the District: of Kentucky. on July 
‘3, 1878. Horace W. Bates was duly elected assignee, and,an 
assigament was made to him of -Ellis’ gnesegen and pec 
Aug. 6, 1878.. 

On Jtine 9, 1882, the present .defendant in error; “William 
W. Cleary, was duly appointed as assignee in’ bankrufitcy 
in place of said Bates, resigned. No reference was-mede 
. anywhere in said Ellis’ schedules. in. bankruptcy, to’ any 

policies of insurance (Record,:p..6), and said, Bates testified 
that no assets of value came to his hands as assignee, and: sidne 
were disclosed to him as being the property of Ellis, and: Ellis 
gave him no information as assignee as to having;any insurance, 
and that he had made no assignment, transfer,;.ortelease: of 
any assets; that|the first information she had_ of. the, exiesdéce 
of any policies:in which said Ellis had any interest was :same 
months after the death of said Ellis.. (Record, \p.'8.),: It/ap- 
pears, from the testimony of Joseph Pratt,a brother-ia-law: of 
_ Ellis, that he first wrote to Bates in relation to Ellis’ life‘insu- 
| rance policies after March 17, 1882. (Record, p. 1§.}nceo 

On. March 2, 1867, the Connecticut, Mutual Life. Insurance 
Company issued three policies to said Ellis upon; his! own: tife, 
“3 ea 68428 and 68429, for. $10,000, each, and —n 

5,000 igs ¢ 

After Ellis’ mitnennirees found in the poestetion'éf the 

. life insurance company purporting to be an! assignment ofthe 

three policies to E. Rollins Morse, of Boston; in trust for the 

benefit of the two daughters of said Ellis; this assignmeat was , 

‘dated May.'19, 1877.. (Exhibit B, 1 212) et 
; Dbt02651) 


>. Mérse testified that he. didnot thiol, that-he had ever had in 
his possession, or seen or handied, @ paper: purporting to-bejan 
-; Mutual Life Insorance Company on the life of Matthias Ellis; — 
that the first time he knew or had’ seasdn.to believe euch a 
paper was in existence was when he was called upon by the © 
treasurer of the Ellis, Foundry Cor 
No. 160 in this court); who said the company declined to pay 
‘nia. the money’ on' ‘the policy that ‘had been assigned to him — 
\ eiteashe '(Moerse)' stated that /he: Gad tao claim wader ‘that 
ne policy. "(Record, pp. 10,18): . 
15‘ Movse subsequently wrote a letter to abe is ideranes cae 
pany, stating that he found no assignment to .him of policies 
did: not. claim: any interest ia the same: °(Exhibie D, Record, 
op 22i)° » | 
: Policy No. dni tae dadrentessdl ito this Comepany: March 2; 
| ee for its value, to-apply in. payment of premiame on policies 
-: Nos, 68428 and’68429; © (Exhibit:C, Rederd; pi'aa:) 6. 
“‘ Ellis’ déath ‘ocearred Now. 21, 1879; and eee nes eee 


a 


> gad 'Morse-(Exhibie D),. the. sum2: Aree pe ea | 
No. '68428; and' $258.21 ‘on policy No. 68430: (being the:un- 
>(agpplied balance of: the surrender valde ‘thercof), yad said 
Avery, on Dec. 31, 1879, receipted t0.:said inéuratice company, 
1 ag sidmainistrator: of ‘said Ejiis, for these'suma, 20! ico8 65.4 
It dppeared: that said Ellis was: hekvily:indebted to vaious 
persons at, and for a long time before, thé date of the pretended 
-cassiguibent to' Morse, as trustee (Retott) pp.-14/-aad: 13), and 
‘that. the ' policy Noi 66428 ‘was brought’ toi the defendant by 
«Miri Peatt (the brother-indaw of: Ejlis)} afte? ‘hid? (defendant's) 
appointment as administrator of Ellis’ estate. (Record,-p. :16.) 
“2 Y8he defendant was appointed sdministaeoh of the rttate of 
> sald Eliis, and also guardian: of his twp:dpughters, on: Det! 8, 
8879 ,'and gave duc ‘notice of his appoisitaient’ as administrator; 
cand in the inventory of the estate: Ofisaid Ellis he — 
*¢ proceeds | of ‘life ‘msuraace,' Cash of \Wepasit;. $13,197: 
(Record, p. 10, top.) 


BRIEF OF ARGUMENT. 


1. The first error assigned by the plaintiffs in error is — 
“That the Court should have ruled that this action was barred 


by the State Statute of Limitation, being §§ 3 and 14 of 
Chapter 197 of the Public Statutes of Massachusetts (not having | 


been commenced within two years from the ‘time the -cause of 
action accrued), unless the defendant fraudulently’ concealed 
the cause of action from the knowledge -of aes, the first 
assignee.” 

Section 3 of Chapter 197 of Public Statutés of Massachusetts 
is as follows: — 


“ Action for assault and battery, for false imprisonment, ae 
slanderous words, and for libels, and actions for the taking or 
conversion of personal property, brought against executors, ad- 
ministrators, guardians, trustees, sheriffs, deputy sherifis, coo- 
stables, and assignees in insolvency, shall be commenced within 
two years next after the cause of action accrues, and not after- 


wards.” 


SECTION, 14, .“ Ifa person liable to any of the outasiin men- 
tioned in this chapter fraudulently conceals the cause, of. such 
action from. the knowledge of the person entitled to bring the 
same, the action may be commenced at any time within..six 
years after the person s9 entitled discovers. that. he has, such 
cause of action.” 


This ruling was rightly refused by tt the Court elie. BUSILD 

The limitation of § 3, applies to:actions “ for the ‘aking and 
conversion of personal property,” alone. This action is brought 
in contract to recover ‘for a socrived rv Des ntrie 9 0 to 
the plaintiff's use. ¢ osft Jo 

“ Actions of contract founded: on -contracts of: liabilities not 
under seal, express of implied,” |... . “shall becommented 
within six years next ‘after the cause of action accrues, and ae 
afterwards.”’ 


Pub. Stat. Mass., Ch. 197, §t. 


i 
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The second crane Seigeee, Sez ) Engh 3 
“ That the Court’should have ruled that, this action was 
barred under the provisions of § 9 of Chapter 136.0f the Public 
Statutes of Massachusetts, not having been. commenced within 
two years from the time defendant gave bond for the discharge 
of ‘bis trust,.as administrator whereas the. am efeoes 96: 00 
rule.” 
This ruling was rightly refused by the i Salieia 
~~ Section 9.0f Chapter 136 of the Public ‘Statutes 
chusetts reads as follows: — Bete’ 
“ No executor or administrator, after having given ) 
of his appointment, shall'be held to answer f0 the suit ¢ 
tlor of the deceased, unless such suit is ! | 
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years from the time of his giving bond ‘for the 


trust.” 

“Fhe plaiatifls assignee in ‘bankraptdy of the entale/of Elis, 
aud net a creditor of Ellis. . Hebe SP Dink Sais 

The defendant collected the inciiey ies the plolilled es ‘aides 
istrator, and the sait may be maintained against him as admin- 
istrator, because he so collected it, bat: he is personally liable 
for it, and the Teen dais a — and 
enectlen, SEAT: MEO POR POOR iat 
~ Burgess ©. Keyes, 108 Mass, 25. arg! 

net Naynesoety 

1 "Bhan patintadeset. iinet palicien eentadimaaaaintintine: basil 
ofthe administrator, able to the payment of debts o wo distr 
bution: under the law of the domicili::° *22e!aco to vr 

>> Fhe: plaintiff does not claim as:a treditor, but.as the party 
legally. entitled:.to the specific sum wrongfully::held by the 
administrator, which he was bound to ee ee nee 
the assignee in bankruptcy. » --<'5 «) 4% 


The policies of insurance were in the possession of Effis “at 


the time of his death, but they belonged to his assignee tm’ 


bankruptcy, and not to Ellis; they can be clearly traced and 
distinguished from Ellis’ own property, if any, in the hands of 
the administrator. 


Trecothick v. Austin, 4 Mason, 16. 

Johnson v. Ames, 11 Pick., 173. 

Harlow v. Dehon, 111 Mass., 195. 

Simmons v. Almy, 100 Mass., 239. 

Bancroft v. Consen, 13 Allen, 50. 

Nat. Bank of Troy v. Stanton, 116 Mass., 435, 439. 


If the policies were the property of the assignee in banles 
ruptcy, then the proceeds of those policies when collected were * 
also the -property of the assignee in bankruptcy, and the ad+: 
ministrator retained it without right, and the statute does not 
apply. 

Burgess v. Keyes, supra. > : oe ee a 


III. 


The third error assigned is — 

“ That the Court should have ruled that this action wes barred. 
by the provisions of § 5057 of the Revised Statutes of the United . 
States (being the limitation of two years contained in the bankrupt 
law of the United States, unless the defendant fraudulently .con-,, 
cealed from Bates, the first assignee, the alleged cause of action, 
and that mere omission on the part of the defendant. to disclose 
to Bates, the assignee, the facts, would not amount toa fraudulent 
concealment.” . 

The Court was right in refusing to give this ruling. 

Section 5057 of the Revised , Statutes of the. United States 
provides that no suit at law or in equity shall: be maintainable in; 
any court between an assignee in. bankruptcy: and a} gersom: 
claiming an adverse interest touching any property or rights of 
property transferrable to or vested in such ‘assignee, ‘unléss 
brought within two years from the time when the cause oof attion’ 
accrued for or against said assignee. : 
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It -has been. expteasly held. that this section has ao: applica- 
tion to.a suit against the bankrupt. 
Clark #. Glark, 17-How., 315. .« 
». Phelps v.. McDonald, 9:Otto, 298; 
Re Conant, 5 Blatch., 54. 
French v. Merrill, .132 Mass., 525. 
Minot v. Tappan, 127 Mass., 339. 
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Nor does it affect the. right of the assignee to. demand and 
receive from the bankrupt that. which belongs te him by virtue 
of the assignment. - oe 

The administrator takes no greater tight im the property than 
the bankrupt had: at. his death;, his iduty.,was to. deliver: it 
to the assignee; he is. not ‘a claimant other than the hank-.. 
rupt,” in whose favor the statute runs; 


#& 


7 fourth assignment of error'is—"") “6% 

“ That the Court should have. rpled that mere ignorance on 
the part of the assignee in bankruptcy.of the cause of action 
would not take the case out of the Statute ‘of Limitations.” 
Wiieteas ‘the! Court: refused ‘so! ‘te’ rile 6)" 

-* This ruling was tightly’ refused by the Court: “ 
The evidence in the case ‘showed’ that (the: policies were: 
omtitted from tle schedules. This wasa concealment of ‘the: 

Re Gobaiige; 2B, Ri,)idy. 09 Er 
tustubs Re Rathbone, + B R: ‘89: 34) Sail . 99! ert a 

Re Hussman, 2 B. R, 140. 


es # 


4 ' « a 


* The évidénte: shows’ not’ a’ case “of ‘mere ignorance on the 
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ot Cn v. Dunbar, 5 Wall., 318. 


V. odd 

The fifth assignment of Error. is — Od ik 

“That the Court should have ruled. that, if the assignee io 
bankruptcy had the means of ascertaining the facts, and he, . 
through neglect or negligence on his part, omitted to avail him-__ 
self of these means, it was the same thing as if he had knowl-_ \ 
edge of the facts; whereas the Court refused so to rule.” , 

This ruling was rightly refused. 

1. There was no evidence of negligence on the part of the 
assignee: He asked the bankfupt directly if there was —y 
property, and was told that there was none. (Record, p. 8.))°" 

2. The neglect of the assignee, even if there was any evi-" 
dence of neglect, would not be a defence to this action. a 

Both the bankrupt and his administrator owed the sikgalbiai u 
bankruptcy the duty of surrendering these policies, and neither 
could take advantage of their neglect to inform’ the assignee; ! 
nor acquire any title from the ignorance or neglect of ‘the true 
owner to discover the existence of facts way was pnese-% . 
duty to disclose. 

3. The legal title was in the assignee in piateapieys and he | 
possession of the policy by Ellis, or’ by the administrator; gave 
them no more title than if the. assignee in: bankruptcy had: lost™' 
the policy and they were mere finders. . 


Gay v. Kingsley, 11 Allen, 345. 


VI. 


The sixth assignment of error is —. : | . 

“That the Court should have ruled that if E. Rollins Morse. 
received the assignment made by Ellis to him of the three policies 
Nos. 68428, 68429, and 68430, without objection at the’ time fo 
acting as trustee under the assignment, this would constitute ‘an’! 
acceptance by him of the office of trustee under the assignment ; 
that if he received the assignment, and acted in any way as trus= | 
tee under it, he must be held to have accepted the office of truis< 
tee under it; and that had he-declined or refused to' accept the’. 
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trusteeship under the said assignment; the trust created by it for 
the benefit of the daughters would not thereby have been defeated: 
or have failed; that said Morse could: not after the death of 
Ellis, by refusing to claim or by disclaiming any interest in the 
policies, affect affect ¢ rights of the daughters under the trust created 
fot their sand that his letter of Dec.. 29, 1879, to the 
president of the insura Ce company could’ ‘not vest the’ policies: 
in the’ assignee in bankruptcy ;, whereas the Court so refused to 


Sar'F 6 . 
rule.” 


1.:There wes, iq evidence that Morse ever had,'or saw, oF f 
knew of the assignment. (Exhibit B) before Elis! desth, or that 
he knowingly did; anything thereunder or agreed to act as trustee 
under that assignment, or that’ he. derived eatin Sitendndeis<o 
directions from'said Ellis..;-. 

Ita evident that Merve never had any pomesion either of 
the policies or of this, assignment, 

Ellis never regarded More as having aititle. 40, the. policies, 
since, after bankruptcy, he. assigns one of them to another pasty. . 
(See record in Case No. ‘160, ay. assignee, v. Els Poustey, 
Co.) iF 
‘Neither. Morse, sn danni sin. te guetpsinentioen: tiie 
vleapchneney -°- ntact naib anaeliadeaaimdaaeanninte : 
the trust as valid. ¢ 

The papers (Exhibit B) was made by Ellis and sent for record 
to the insurance company, with the intention of retaining con- 
trol of the policies, and at the same time preventing them from 
coming to the hands of his creditors, and he never informed 
Morse. that he had conveyéd these policies to him’ as trustee, 
nor obtained ‘his consent, to ‘act as trustee. psy 


2. The assignee does aot claim thatthe nana Memaavatl 
the.title in him. |. .- + eee 

‘The, assigament to. Steteiining wold and ende-thcn: 
time when Ellis was heavily indebted, . was fraudulent. amd void | 
as to creditors, and might have been set aside by the assignee | 
if-Morse, had claimed any title to the policies,:or.theisoprocesds. 
under it. 


But upon the evidence it appeared that both Morse and. the 
administrator had elected to treat the paper as a nullity, asit; 
in fact was, and the instruction asked for, became jeomnaseriol i: 
view of the facts in the case. - 

No instruction should be given to a jury which. assumes as a 
matter of fact that which is not conceded or established by un- 
contradicted proof. 


Knickerbocker Life In; Co. v. Foley, 105 U. S., 350. 
Leavenworth Bank v, Hunt, 11 Wall,,-391.;. >. . 
Washington & G. R. R. Co. », Gladmon, 45 Wall 40 


3. It is true that Morse signed the receipt of the su rel 
value of policy No. 68430 (Exhibit C, Record, P,.22).3 -but hhe 
had no recollection of the fact, but supposes that he was wi 
the impression that it related to. another trust. in relation “ 
some other policies on Ellis’ life which he did hold. ( 

D, 42.).... ... 

But this act, done. under a ‘misapprehension, would not be 3 
enough to make him a trustee or to give, him any. title tot . 
policies. 

Morse sets up no claim of title to the policies or the meet 
On the contrary, he expressly disclaims all interest i in the same. 
The administrator, “who is also the guardian of Ellis’ two 
daughters, takes the proceeds | in his med as. administrator 
and not as guardian. 
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The seventh assignment ‘of errorsis— | ’ 

“ That the Court should have ruled. that the assignment fe 
Bates did not vest in him any interest in, the policies, as he had 
no insurable interest in the life of ‘the. bankrupt, and> that aby 
assignment of the policies by the assignee, or by any other per- 
son to one having no insurable- interest in the life of the bank- 
rupt, would be invalid and convey: grr gttemnatiees «1 pect 
refused so to rule,” | a 

The Court. rightly refused this ruling. aid 1270031 od 


She policies in: ‘question were on Ellis’ “dwn: life, and’ wéte 
pe ethane enme pentane peso vaneteaesss- 2 
ruiptéy passed to his assignee... Homitent ony Bhs oa ei 
Vetterlein v. Barnes, 124 U:S., t69." lice Lie “wai7 
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MITRE oT rodrigo a 
Of ertor is —" er 
it should have ‘ruled that if’ thie’ ‘aesignment 
was made to Morse without any valuable consideration, and 
8 ‘insolvent at the time when he made it, that would not 
kruptcy to ‘avoid the bisp.cwarg 
sig. tnd the extent orthe value of the policics at the time of 


the iereag thé Court refused so to tile.”  ~ 
Tea Wa ighty rs by he Che = beef 
abi ‘ nent S was insolvent at Agron ridtspr 
“was voidable, ‘and no title passed 
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y, 6 McLean, 23. 


s: Mluhgstioyd, 4 Dall, jog.” 8 
Parish v. opel 13 How., 92. e os 
2. The assignment passed to the assignee all benefit and 
all possibilities of ‘benefit under the Einprrees eres se 
OF trostngieek Sgt tes ti Oe 0: Pits® oh 
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<dned off to dit off te ec? AX. sien owegnived saw Sape- 
ee rea of Biever bd Claw age 
“ That the Court, in case it ruled that the plaintiff was entitled: 


cover, in respect to Policy No. 68428, was the surrender vale 

of it at the time of the filing by said Ellis of his petition in bank- 

ruptcy; whereas the Court refused to rule that the plaintiff’ 

right of recovery was so limited.” hin 
The ruling was rightly refused by the Court.. 


1. The policy passed to the assignee under the assignment. 
Vetterlein v. Barnes, 124 U.S, 169. . - > ve Satan 
Bunyon on Life Ins., 2d Ed.,,211,., 

Brigham v. Home Life Ins. Co., 131 Mass., 31y. 
Schondler v. Wace, 1 Camp., 467... sj, 


~~ a 
2 . 


2. The proceeds of the policy were nct general assets in | aul ) 
hands of the administrator liable to the payment of debts of iF to 
distribution; it was held by him in trust for the betieft’é and 
to be paid to the person legally entitled to it. ° : 


Gould v. Emerson, 99 Mass., I 54 


X. 


The tenth assignment of error is — 

“That the Court ruled to the jury that the plaintiff was 
entitled to recover the amount claimed ‘by him, viz:, the several 
sums of ninety-three’ hundred and ninety dollars and’ forty-thrée 
cents, and two hundred and fifty-eight dollars and twenty-one 
cents, and interest, on,.each "from the date of the writ, and 
directed the jury to.render a verdict for the plaintiff accordingly ;. 
whereas such ruligg and direction should not have been given.” 

This ruling of the Court was Correct. 

No evidence was offered by the quntont which raised any 
issue of fact for the jury. 

The defendant had received the proceeds of the policies of 
insurance as administrator of Ellis estate, and these pro- 
ceeds belonged to the assignee in bankruptcy. 

The assignment to Morse in trust for the benefit of Ellis’ 
daughters was a voluntary ‘assignment, made at a time when 
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WILLIAM W. CLEARY, ASSIGNEE IN BA 
MATTHIAS ELLIS, PLAINTIFF IN 


vs. 


THE ELLIS FOUNDRY COMPANY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES: 
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Exhibit D—Letter of December 29, 1879, Morse to Connecticut 
Mutual Life Insurance Company - 
E— Assignment, Ellis to Ellis Foundry Company 
F—Receipt, Ellis Foundry Company to Ellis 
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In testimony whereof I, John G. 

Seal of the Circuit clerk of said circuit court of the U 
Court, Massachu- Statesin and for the district of Massachusetts, 
setts. have hereto set my hand and the seal of said 

court this seventh day of September, A. D. 


1886. 
JOHN G. STETSON, Clerk. 


Unsitrep States oF AMERICA, } "ae 
Massachusetts District, . 


At a circuit court of the United States for the first circuit, begun 
and holden at Boston, within and for the district of Massachusetts, 
on Thursday, the fifteenth day of October, in the year of our Lord 
one thousand eight hundred and eighty-five, before the Honorable 
Le Baron B. Colt, circuit judge. | 


Witiiam W. Creary, of Covington, in the State of Kentucky, as he 
is Assignee in Bankruptcy of the Estate of Matthias Ellis, of 
Carver, Massachusetts, Plaintiff, 

% v. 

Tae Ex.is Founpry Company, a Corporation Duly Organized under 
the Laws of the Commonwealth of Massachusetts, Having its 
Usual Places of Business at Carver and at Boston, in the District 
of Massachusetts, Defendant. 


In an action of contract. 
4 Plaintiff’s Declaration. (Filed Oct. 16, 1882.) 


First count. And the plaintiff says the defendant owes him nine 
thousand three hundred and ninety 43, dollars and interest on said 
sum from Jan. 1st, 1880, to the date of the writ, for money had and 
received by the defendant to the plaintiff’s use, according to the ac 
count hereto annexed, marked “A.” 


A. 


Ellis Foundry Company to W. W. Cleary, assignee, Dr. 


To proceeds of policy No. 68429, of Conn. Mut. Life Insur- 


ance Company, on life of Matt. Ellis, collected by defend- 
ant on or about Jan. Ist, 1880......... a epiatniieiclaiekaaa 


Interest on the same to Oct. Ist, 1882. 


Second count. And the plaintiff says that said Ellis, 
June —, 1878, filed his petition in bankruptcy : 
of the United States for the district of Kentucky 
judicated a bankrupt by said district court, and 
Greenup, Kentucky, was duly appointed 
said Ellis in bankruptcy, who continued as 
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WM. W. CLEARY, ETC., VS. THE ELLIS FOUNDRY ‘CO. 


Defendant's Answer. (Filed Oct. 21, 1882.) 


And now comes the defendant in the above-entitled cause and‘ 
for answer to the plaintiff’s writ and declaration, says that this de- 
fendant denies that the plaintiff is or ever was assignee in 
coke Matthias Ellis, mentioned in the plaintiff’s writ; and 
this defendant denies that it ever had or received or collected the 
proceeds of policy No. 68422, mentioned in the plaintiff's declara- 
tion, or of any other policy mentioned or referred to in the plain- 

tiff’s declaration or in either count thereof, or any part of 
6 said proceeds, and denies that the defendant ever or re- 

ceived any money to the plaintiff’s use, either thesum alleged 
by the plaintiff or any part thereof or any other sum ; and this de- 
fendant denies each and every allegation, averment, statement, item, 
and particular in the first count of the plaintiff’s declaration con- 
tained and each and every allegation, averment, statement, item, 
and particular contained in the account annexed to the plaintiff’s 
declaration. , 

And this defendant, further answering, denies each and 
allegation, averment, statement, item, and particular in the 
count of the plaintiff’s declaration contained; and this.defendant, 
further answering, denies that it owes the plaintiff the sum alleged 
by the plaintiff in either count of the plaintiff’s declaretion or any 
part thereof or any other sum or any interest,as alleged by the 
plaintiff; and this defendant, further answering, says that if the 
defendant received anything as the proceeds of any of said policies 
it had full right to receive and retain the same, and it claims te 
hold the same against the plaintiff. 

And this defendant, farther answering. says that if the plaintiff 
or H. W. Bates, mentioned in the Bose declaration, ever had 
any cause of action against this defendant, either upon the alleged 
causes of action set forth in the plaintiff’s declaration or any of 
them, or otherwise, which this defendant denies, this suit was not 
brought within two years from the time when such alleged cause of 
action or such alleged causes of action accrued. 

THE ELLIS FOUNDRY COMPANY, 
By BALL, STOREY & TOWER, Rs Att'ye. 


7 Verdict and Judgment. 


Issue being thus joined, this cause was thenee continued from term 
to term to the May term of this court, A. D. 1885, when, the Honor- 
able George M. Carpenter, district judge of the United States for the 
district of Rhode Island, one assigned to hold said circuit court, 
sitting, the cause, after a full hearing, was committed to a 
sworn according to law to try the issue, who, after hearing all mat- 
ters and things concerning the same, returned their verdict therein 
and upon oath said: The jury find for the plaintiff and assess dam- 
ages in the sum of sixteen hundred and fourteen dollars and forty 
cents. , oS oe 
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68429 were in the case and were alike in all respects. A of 
68429 is hereto annexed, marked A. Policy 68430 was pein Se 
to the commas March Ist, 1879, as appears by Exhibit C, hereto 
annexed. It appeared from the testimony of the officers of the Cun- 
necticut Mutual Life Insurance Company that they had in their 
possession an assignment of the three policies, a copy of which said 
assignment is hereto annexed and marked Ex. B. The plaintiff 
showed that said Ellis had been, for several years prior to the date 
of his petition in bankruptcy, owing a large amount of money 
($150,000), including a number of executions, and produced wit- 
nesses who testified that a large part of the indebtedness was con- 
tracted between 1869 and 1874, and that Ellis had, between 1874 
and 1877, repeatedly, in response to repeated demands, said he was 
unable to pay. 
The plaintiff called as a witness E. Rollins Morse, who testified 
that he had been in business in Boston as a banker for twenty years; 
that he had been acquainted with the late Matthias Ellis 

10 _— since 1863; that he knew that at one time Ellis had some 
interest in some iron mines or hills in the West ; that he did 

not know whether it was in 1873, but should say it probably was; 
that was his chief business or interest that he knew; that he fre- 
uently visited the witness’ office when in the East, and very 
frequent! y left papers with him for care and safe-keeping, which were 
put in an envelope marked with Ellis’ name in the witness’ private 


trunk ; that it was never understood that the witness was to examine 
them necessarily, but he looked upon it that he had a right to do 
it if he wanted to, but that he very seldom did it; that he did not 


know that he ever did it. The witness remembers seeing one as- 
signment of insurance policies to himself. It wae‘a policy of the 
Mutual Benefit Life Insurance Company, he thought, which he sub- 
sequently collected, and which was the only one he ever remembered 
of having had or seen; that he did not recollect the number of it. 
The amount collected on that policy by witness was about $1 : 
It was changed from time time—marked down—to keep it alive ; 
that he did not think he ever had in his possession or saw a paper 
purporting to be the assignment of three policies of insurance in 
the Connecticut Mutual Life Insurance Company on the life of Mat- 
thias Ellis; that he did not remember of ever having seen or had - 
it; that the first time he knew or had reason to believe that a paper: 
purporting to be the assignment of the policies was in existence 
was when he was called u by Mr. McFarlane (the treasurer of 
the defendant corporation), who said that the company declined 

to pay him the money on the policy assigned to him unless he 
1] (witness) stated that he had no claim under that policy ; 

this was after Ellis’ death a short time; that at the request 
of the defendant’s treasurer he signed the letter Ex. D; that he 
not remember having any knowledge that there was an . 
ment of these policies to him before the day on which 
that letter and did not think he could have; that he: 
member the amount of the policy that Mr. McFarlane cal 
attention to; that he should have said there were three policies, 
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WM. W. CLEARY, ETC., V8. THE ELLIS 


merely showed him, the assignment of the policies in the New Jer- 
sey Company and said he was going to take it to the office ; that he 
had no recollection as to how many policies of insurance he ever 
had in his possession from Matthias Ellis; that he could not tell 
certainly ; that he was very certain that he had more than, one p 
icy of insurance in his possession from Ellis; whether more 
two or three he could not say at all; he didn’t remember; that he 
remembered what office the one he collected was in, but not the 
others; that he didn’t know that he had any others; that he didn’t 
recollect whether he did or not; that he didn’t recollect anythi 
about it; that he kept a memorandum of the papers that Ell 
brought him for the trust before spoken of, but not of all that he 
brought to him for safe keeping until he came again; that he k 
all the papers in the same box that he before referred to; that 
had no doubt at all that he signed the paper Ex. D, if the Connec- 
ticut Mutual Life Insurance Company say they hold such a paper; 
that before it was called to his attention he had no recollection of 
signing such a paper; that he knew that he had signed several 
papers in connection with several companies; that he had an idea 
e signed that paper without reading it; that that was not his habit 
with his own business, but that he sometimes signed papers without 
reading them, when not connected with his own business ; that 
14. _—sihee knew that it would not affect his own business; from the 
printed part of the paper that hecould see what it was; that 
he had no doubt that the signature was genuine; that he had not 
the slightest remembrance of how many papers Ellis b t him 
from time to time and which witness putin that box; that he took 
no memorandum of it; they were put in a private box of his own 
in his own safe; that the box had a lock to it; that Ellis had no key 
to it; that the witness had the key; that he did net. mean:‘to swear 
that the assignment of the three policies of the Connecticut com- 
pany was never in the box; all he meant to say was that he didn’t 
remember it; that it was very difficult to remember so many years 
back ; that he did not recollect defendant’s counsel coming to his 
(witness’) office until he spoke of it in the cross-examination, but re- 
membered it then ; that he did not recollect whether it was two or 
five years ago; that it, was after Ellis’ death ; that at that interview 
and did not re- 
ink he went so far as 


bas seen it. 
On redirect examination witness identified Ex. D as in his own 
handwriting, and stated that it was written at the | 
McFarlane, and that he thought he deli 
15 he remaining while he wrote it; also t 
lection of sending to the Connecticut |! 
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and that the interest of that company in said policy 68429 as as- 

signed was $5,901.64, and that he, the treasurer of said company, 
was a, ernage and entitled to receive that sum. 

17 Horace W. Bates, the first assignee in bankru of said 

, Ellis, whose deposition was taken by the plaintiff, testified 

substantially as follows: Thet he was assignee in bankruptcy of the 

estate of said Ellis; that he had known said Ellis twelve years or 

more; that no assets of value came into his (said Bates’) hands as 

assignee ; that said Ellis did not disclose to him during the 

ings in bankruptcy any assets of value nor turn over to him while 

he acted as assignee any insurance policies ; that said Ellis did not 

after he filed his petition in bankruptcy give him any information 

as to having any policies of insurance; that witness known of 

his having policies, but had reason to think that he had parted 

with them ; that at one time previous to Ellis’ somancttg my es 

ness) had learned of an assignment of sume insurance to 

Morse, of Boston, and after bankruptcy proceedings witness could. 

not learn that any interest in such policies remained vested in said 

Ellis in any way, and at the time of the bankruptcy 

he did not know that said Ellis had any interest in any 

of life insurance, and, having no reason to believe that 

had any interest remaining in life insurance policies, be did 

about them; that as dssignee he had made no assignment 

fer of any policy of insurance; that he received no notice 

defendant as to any policies of insurance; that he never 

information that any policies were in existence or in the. 

the def’t in which said Ellis had any interest at the time of filing 

his petition in bankruptcy ; that he had given the defendant no au- 

thority or direction in any — — to any policies nor had he 
given the Connecticut Mutual Life Insurance Company any 

18 irections or instructions concerning the sefhe. © 
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no benefit from any insuranee he had previously ; that his impree- 

sion was that Ellis, about 1865, had nearly or quite one | 

thousand dollars of life insurance. This was years before his 
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substance of the conversation ; as to part of it he had given the 
exact words. 

It also appeared that the treasurer of the defendant corporation 
and also one of its directors and stockholders who took part in the 
negotiations by which the policy was transferred by Ellis to the de- 
fendant corporation on May 21, 1879, were both creditors of Ellis in 
bankru and had proved their claims against his estate. 

At the of the evidence the defendant claimed meclge wy f° 
to the jury and presented certain prayers for instructions w 
court ined to give. : 

. The court ruled that there was not sufficient evidence in 
21 _—itthe case to entitle the defendant to go to the jury, and also 
ruled as matter of law that upon the evidence in the case the 
plaintiff was entitled to recover from the defendant only the surrender 
value or the amount which the Connecticut Mutual Life Insurance 
Company would have paid the assignee in bankruptcy as the cash 
surrender value of the policy on the date of the filing of the petition 
in bankruptcy, to wit, July 3d, 1878, which sum it was agreed by 
the was $1,200, and instructed the jury to return a verdict 
for that sum, with interest from Dec. 3lst, 1879, the date of the pay- 
ment to the defendant by the administrator of the sum of 
onthe plain tft bei ed by the rul 
intiff, being aggrieved by the ru 
could recover only the surrender value of said 
filing the petition in bankrup ted : 
jury found for the plaintiff in the sum of $1,614.44; to which 
the plaintiff excepted, and prays that his excepti be allo 


ma 
By E. M. JOHNSON, 
27 October, 1885. : 
Allowed. 
G. M. CARPENTER, J. 


22 A. 
Connecticut Mutual Life Insurance Company of Hartford, Conn. 
No. 68429. 


‘This policy of insurance witnesseth : That the Connecticut Matual 
Life Insurance Company, in consideration of the declaration and 
representations made to them in the application for this i 
and the sum of three hundred and forty dollars and 


the annual premium of three hund 
Anoual “g dollars and ninety cents, to be 
mium, $2ehi second day of March in every year dari 
Bum insured, tinuance of this policy, do assure the 
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$10,000. Ellis, of Carver, in the county of Ph: 


company do hereb 
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And anna eng pity 3° ge Scene this policy shall 
cease or become or be null or void all previous payments made 

thereon and all dividend credits accruing shall be 
25 _—s forfeited to the said company. 

In witness whereof the said Connecticut Mutual Life In- 
surance Company have. by their president and secretary, signed and 
delivered this contract in the city of Hartford this second day of 
March, one thousand eight hundred and sixty-seven, but the same 
shall not be binding until countersigned by W. 8. Dunham, agent 


at New York, N. Y. 
GUY R. PHELPS, President. 
W. 8. OLMSTED, Seereary. 


Countersigned at New York this seventh day of March, 1867. 
W. 8. DUNHAM, Agent. 


Endorsements. 

Acceptance of the premium due on this policy by the com or 
its agents after the day upon which it is due must be considered as 
acts of or courtesy, and in nowise to be construed as forming 
ap ent for future payments or a waiver of the forfeiture of the 
policy, according to the conditions therein expressed, if any future 
payment of premium be omitted on the day it fallsdue. Agents of 
the company are in no case authorized to make, alter, or discharge 
contracts or waiver forfeitures. 


Proofs of deaths required. 


Ist. A certificate from the physician who attended the party during 
| his last sickness, stating particularly the nature pf the disease, 
26 _—siite duration, and the time of death. a 

2d. A certificate of a disinterested acquaintance of the 
deceased certifying to the time and fact of his death, and that he or 
she was the person insured by that name in this company. 

3rd. A certificate from the undertaker, sexton, or clergyman 
who, officiated at the funeral of the deceased and saw the body 


in ‘ " 

4th. A certificate from some intimate friend of the deceased of the 
age of the party at the time of his death. 

These several certificates should be sworn to before a 


and binding is a certificate of renewal by the secretary 
company. Certificates for this purpose will be furnished (for deliv-° 
ery to policy-holders) to those agents of the company who are au- 
thorized to collect premiums on account of the company; butas: 
authority is liable to frequent changes and: subject. © revom 


cs all 


Assurances on the Life of Matthias Bilis. 


Amount, $10,000. 
Date March 2, 1867. 
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To have & to hold the same unto the said Morse, but in trust, 


nevertheless, to pay over the income, — or of the 
licies to my two daughters, Helena Forsyth Ellis and Marie Louise 
is. 


Hi 


In witness whereof I have hereunto set my hand & seal this nine- 
MATTHIAS ELLIS. [seauj 


teenth day of May, A. D. 1877. 


Witness: 
GEO. M. HOBBS. 


Exursit (©. 


Received of the Connecticut Mutual Life Insurance Co. of Hart- 

ford, Conn., the sum of ten hundred and fifty-four dollars, which is 

hereby acknowledged as a full consideration and satisfaction for all 

claims and demands which we have or may have under or on ac- 

count of policy No. 68430, released, quitclaimed, surrendered, 

29 ~~ and discharged to said company, said amount having been 
applied as follows: — 


In — of 1879 premiums on policies Nos. 68428 & 


Applicable in payment of future premiumsonthesame 249 28 
In cancellation of premium note or credit 292 
In cancellation of accrued interest on the same 


Total as above 


MATTHIAS ELLIS. | 
E. ROLLINS MORSE, Trustes. 


Dated at Boston this 1st day of March, A. D. 1879. 
~ In the above margin is the following: Receipt for value to apply. 


Exuisit D. 


sig Boston, December 29, 1879. 
, Dear Sir: I find no ment to me of policies numbered 
 @8428 & 68429, on the life of Matthias Ellis, issued by your com- 


pany, and I do not claim any interest in the same. 
Yours respectfully, E. ROLLINS MORSE. 


To the president, &c., of the Connecticut Mutual Life Insurance 
Company of Hartford, Conn. 


30 - . Exmtarr EK. 


Know all men by proses piney bo met, Matthias Ellis, whose life 
is insured by policy num 68429 in the sum of ten thousand. 
dollars, issued by the Connecticut Mutual Life Insurance C 
of Hartford, Connecticut, for value received by me of the 
Foundry Company, a corporation located at Carver, ) 
the receipt whereof is hereby acknowledged, do hereby: 


f 
[ 
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ae 


1552384433! 
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82 Clerk's Certificate. 


Unitep Sratzs or AMERICA, as 
Massachusetts District, . 


I, John G. Stetson, elerk of the circuit court of the United States 
for the first circuit and district of Massachusetts, certify that the 
foregoing is a true copy of the record of said circuit court in the 
cause entitled William W. Cleary, assignee, v. Ellis Foundry Com- 
peny. lately determined in said circuit court, and of all proceedings 

erein. 

In testimony whereof I hereunto set my hand and affix the seal 
Seal of tho Circuit Court, district, this seventh day of September, 

of the Circuit rt, district, this seven , 
Massachusetts. in the year of our bool san eae 
eight hundred and eighty-six, and of the 
Independence of the United States the one hundred and eleventh. 
JOHN G. STETSON, Clerk. 


83 Bond on Writ of Error. 


Know all men by these presents that we, George B. Fowler and 
P. Francis Wells, both of Boston, in the Commonwealth of Maxsa- 
chusetts, are held and firmly bound unto the Ellis Foundry Com- 
pany, a Dy mena duly organized under the laws of the Common- 
wealth of Massachusetts, having its usual places of business at Carver 
and Boston, in said Commonwealth, in the full and just sum of five 
hundred dollars, to be paid to the said Ellis Foundry Company ite 
certain attorney, successors, or assigns; to which) payment, well and 
wey to be ae . os - hei##, executors, and ad- 
ministrators, jointly and severally, by these ts. 

Sealed with our seals and dated the twelfth day of November, in 
the year of Lord one thousand eight hundred eighty-five. 

_ Whereas lately, at a circuit court of the United States within and 
for the district of Massachusetts, in a suit ing in said court 
between William W. Cleary, of Covington, in the State of Kentucky, 


assignee in benkruptcy of the estate of Matthias Ellis, of Carver, 
‘Massachusetts, judgment was rendered against the said Ellis Found 
‘Company for a sum hate than the meen itlened ter 


said tiff; a 
the said plaintiff having procured a writ of error filed a copy 
thereof in the clerk’s of the said court to reverse the judgment 
in the aforesaid suit, and a citation directed to the said Ellis Foundry 
Company, citing and admonishing it to be and appear at a Supreme 
Court of the United States to be holden at Washington on the second 
Monday of October next: 

Now, the condition of the above obligation is such that if the said 
Cleary, assi shal] te his said writ of error to effect and 
answer all damages costs if he fail to make his plea good, then 
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Errors and Reversal. (Filed | 
of mm ( Sept. 18, 


Cireuit Court of the United States, District of Massachusetts. 


Witiiam W. Crieary, Assignee, 
wo 1908, Law Docket. 


v. 
Tue Exvuis Founpry Company. 


And now comes William W. Cleary, assignee, the plaintiff in the 
above-entitled action, and assigns as errors the following, to wit: 

First. That the court should have ruled that the plaintiff was 
entitled to recover in this action the entire amount paid by the in- 
surance company on account of its liability under policy No. 68429, 
to wit, the sum of $9,390.43, and interest thereon from the date of 
said payment. 

Second. That the court should have ruled that the plaintiff was 
entitled to recover the amount of money actually received by the 
defendant from the insurance company on account of policy No. 
68429, to wit, the sum of $5,901.64, and interest thereon. : 

Third. That the court ruled that the plaintiff was entitled to re- 
ceive from the defendant only the surrender value or the amount 
which the Connecticut Mutual Life Insurance Company would have 
paid the assignee in bankruptcy as the cash surrender value on the 

date of the filing of the petition in bankruptcy, whereas such 
36 _—s ruling and direction should not have been given. 
: Wherefore he prays that the decision of the court may be 


— WILLIAM W. CLEARY, Assignee, 
By E. M. JOHNSON, Of Counsel. : 


A true copy. 
Attest : ‘HN: G. STETSON, Clerk. , 


Endorsed on cover: Massachusetts C.C.U.8. No.160. William 
W. Cam, a ee in bankruptcy of Matthias Ellis, plaintiff in 
error, vs. The Ellis Foundry Company. Filed October 12, 1886. 
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Supreme Court of the 


No. 160. 


WILLIAM W. CLEARY, ASSIGNEE IN BANKRUPTCY oF 
: MATTHIAS ELLIS, PLAINTIFF I” ERnor, 


v. 


THE ELLIS FOUNDRY COMPANY. 


t 


BRIEF FOR PLAINTIFF IN BRROR. 
Baizr STATEMENT OF CASE. 


This is an action at law in which the plaintiff, as assignee 
bankruptcy of Matthias Ellis, late of Carver, Mass., secks 


recover from the defendants the sum of $9,390.43 and rest, 
being the proceeds of a policy of insurance on. th life of the 
said. Ellis, issued by. the Connecticut Mutual Life Inst | 
Company, of Hartford, .Conn., which was collected by the 
defendant corporation on.or about Jan. 1,188... 

The writ was dated Sept. 30, 1882. The defendants answered 
by a general: denial, and. also pleaded ‘ ‘that if the plaintiff or 
H.W. Bates, mentioned in the plaintiff's declaration (the former 
assignee in bankruptcy, of the estate of said Ellis), ever had any 
cause of action against this defendant either upon the alleged 
cause of action set: forth in the plaintiff's declaration, or any of 
them, or otherwise, which this defendant denies, this suit was not 
brought within.two. years from the time when such alleged cause 
of action, or such alleged causes of action, accrued.” (Record, ¢ 
p. 4.) 


_»The.case,was heard. before Carpenter, J.,and a jury,at:the 
May term, 1885, of the Circuit Court; and. the jury, under 
the instructions of: the Court, returned a verdict. forthe plaiatift 
in the sum of $1,614.44; and the plaintiff being aggrieved. 
the ruling of the Court, duly excepted thereto, and filed a, 

of exceptions, which was duly allowed’ by. the Cowrt, ( Reneews 


PP«:7 712.) : oP tap 


_ STATEMENT OF FActs. 


“Mathias Ellis, of Carver, Mass., filed. his petition in bank 
ruptcy in: the District Court, of the United States, for,.the 
District of Kentucky, on July 3, .1878, and; one. Horace Wy 
Bates, of Riverton, Ky., was duly elected “his assignee on Aug. 
6, 1878,,and continued, to act: as sych assignee yntil: June 6, 
1882,.when he resigned, and the plaintiff was duly appointed 
and. qualified as assignee in his stead. (Record, p: 5,)..- 

_.The. schedule of assets, filed in said cause was, duly, Frid 
and sworn. to. by said Eljis and disclosed no asscts; of value, 
except certain:articles claimed as exempt ; ,and neither under 
the. head. of .‘ Schedule. B. (3),” nor. in any other, part of his 
schedule..of assets, did he mention. aay policy, of eee 
(Record, p..$.).. 60. 

. The said. Ellis,at one time, some years prior forthe date of 
bis. petition in ‘bankruptcy, had obtained . a large amount of. in, 
surance. on. his .life,.but he had been for some yearg:unable to 
pay the. annual premiums,.aed the policies had many of them 
lapsed...- March 2, 1867, he had obtained from the Connecticut 
Mutual Life Insurance Company three, policies on his life, Nos, 
64,428, 68,429, 68,439 ;, Nos. 68,428 and 68,429 being for the 
sum of ten thousand dollars cach, and,68,450. being for, she sunt 
of five, thousand dollars. Aa ine thant ogden 
marked Exhibit A... (Report,.p. 12)..5.) bey neo! te wena 

Policy, Na. 68,430 was surrendered to the j insurance company, 
by Ellis, March 1,.1879,. for the, sam, of $1,054,. which: was 
applied in: part to:the payment of the;.1879 premipms op, the 
te poticins RA HAM, See. nC. + ARERR, 
IGP esilog Yo ules wits bake asualad CoS 


dated May 39,.1877, id trust to pay' ov 
proceeds of the said policies to ‘his. (seid: Bis) two 

Helena Forsyth Ellis and Marie Louies. Ellini- but’ 2 
testified that he did not think he ever had ia his 


Sik reason to believe that.a paper | 
of the policies was in existence, was when be 


company 
he’ (Morse) stated! tivht the tind 00 clais’ uaiiet! 
thatfor ‘several -yeats’ ered 


tothe defiedants, who wotified the agent iif thy inetieséd Gae 
pany at Boston‘of said. assigninent. © Bilis died Nov: at, 29) rhode 


pany, to-the effect that be found no assiguancut to ‘lia 
> cies Yumbered 68,428 nad 68,429 on the ‘Iie 


68,430 ($258.71), the: sum of $18,780.86; and on the same: 
day the said Avery paid the defendant. the sum of $5,901.64,: 
which sum was the amount of the indebtedness of said Filis.to 
the defendant, of which sum $195.30 was contracted after: the: 
date of the assignment (May 21, 1879). (Record, p. 9.) ~ >: 

Horace W. Bates, the first assignee in bankruptcy, testified 
that no assets of value’ came into his hands as assignee, and. 
that said Ellis did not disclose to him during the proceedings.in 
bankraptcy any. assets..of value, nor turn over to him any in- 
surance policies, nor did he give him any information as to hav- 
ing.any policies of insurance; that he did.not know that said. 
Ellis had any interest in any policies of life insurance, and hay-, 
ing no reason to believe that said Ellis had any interest re- 
maining in life-insurance policies he did nothing about them. 
Fhat he was never. informed that any policies, were in existence: 
or in the hands of the defendant in which said Ellis had any 
interest at the time of filing his petition in bankruptcy, and he 
had given the defendant no authority or direction in any way in 
regard to any policies, nor had he given the insurance company: 
any directions or instructions concerning the same. That after 
1873 or 1874 Ellis’ business affairs were not in good condition, 
and he knew that Ellis was unable to continue the payment of 
life-insurance premiums, and had reason to think that Ellis had 
raised some means for his own and family expenses by assign- 
ing some of these insurance policies, and that the balance of 
his insurance had been cancelled or had lapsed. oe 
p. 10.) 

The treasurer of the defendant corporation, and also one of its 
directors and stockholders, who took part in the negotiations by . 
which the policy was fransferred by Ellis to the defendant cor- 
poration, were both creditors of Ellis in bankruptcy and had 
proved their claims against his estate. (Record, p. 12). The 
Court ruled as matter of law (Record, p. 12), that upon the 
evidence in the case the plaintiff was entitled to recover from 
the defendant, only the surrender value, or the amount which 
the life-insurance company would have paid the assignee’ in 
bankruptcy as the cash surrender value of the policy on the 
date of the filing of the petition in bankruptcy, to wit, july ° 
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First.” Because the Court should ‘have ‘riled ‘thatthe 
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the insurance company, oi accourit:of “its: 
No. 68,429; to wit, the sum of $3903; tdi 
from the date’ of said payment. 2 

Second. © That the’ Court shoiuld- have rite Sint 
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instructing the jury that he could 
value, of.;the. amount which the | annepticat f 


ance Company would have paid the ass ignce_ in 
don seas teeing saan oe oe ‘the. 


ofthe petition in beakruptcy, to wit, July 3, 
matter, of law, upon the, evidence, the Cones 
that the plaintiff, was. catitled to recover, estl 
paid .by. the. company upon the policy and. inverest th 
the..amoust of money. actually received, by the’ de 
the poligy,to wit, the.sum of $5,901. | 


I. 


_ The policy of insurance was an assignable chose in action, 
was the property of Ellis, and had a market value at the date 
of his bankruptcy. 


Palmer v. Merrill, 6 Cush., 282. , 
St. John v. American Ins. Co., 3 Kernan, 31: . 
Anthracite Ins. Co. v. Sears, 109 Mass.,, 383. 


All the estate of the > ebaketipt, both real and personal, passed 
to the assignee by the assignment. 


Revised Statutes of U. S., § 5,044. _ 


i" When a policy holder has been adjudged bankrupt, the policy 
becomes absolutely vested in the assignee, and he has like 
remedies to recover the same, as the bankrupt would have if he 
had not been adjudged a bankrupt. He has, in addition,, the 
right to set aside a fraudulent transfer of the policy.. 


Vetterlein v, Barnes, 124 U. S., 169. 
In re Newland, 7 Ben., 63. 
West v. Reid, 2.Hare, 249. 
Bunyon on Life Ins. (2d ed.), 211. 
Brigham v. Home Life Ins. Co., 131 Mass;; 319. 


2. It is submitted that if the policy of insurance belonged to - 
the assignee .in bankruptcy, as the Court must have held in 
order to enable the plaintiff to recover anything in this action, 
then all benefit and possibilities of benefit under the policy also 
belonged to the assignee in bankrupcy. 


Schondler v. Wace, 1 Camp., 487. 
Owen on Bankruptcy, p. 81. 


The. defendant's claim on this policy was derived from - 
bankrupt under an assignment dated May 21, 1879. 

The policy was assigned to secure an old’ debt, and the‘oaly 
claim of ‘title in the defendant is under this assignment; which , 
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passed no title as against the plaintiff, and yet, though it | 

title as against the plaintiff, the defendant, if the ruling be 

ponies ets th Dasa aaa io | 
ceeds of the policy. 

It is tre tai ie sesignee bolt sean eee 
Ellis, as he was entitled to.do, he would have bees j 
surrendering ‘it' to ‘the insurance company, aad could | 
received from it, not the surrender valué at the time: 
title accrued, but the surrender value oa oes 


surrendered the policy ne ‘the | 
rag 


d not obtain the policy, and so 
defendant did obtain the policy, 
and did not surrender. ges Panag fo: 
when the policy became worth its face. 

In many cases where a life-insurance 


of the policy \ess any y 
belief that he had a. 
“Unity Asse. v. Dagan, 118 Mase. '219,. ” lhe 

LS si bey Co. o. Burroughs, 34 Come, 308.) 2k 7 


bar v. 1. Mute Lite Tas. Co., 108 Ni. ¥.,' 266. eel i 
v. Heist, 86 Ind., 196. bie ie 


Weisett v. Muehl, 81 Ky., 336. 


So 
the value of the policy, as a running policy, would be the sur- 
render value of the policy at a certain date ; ye whoen the seh 
ae tos se ee ee 
is now.cestain, which. before was uncertain aad .| 
lative, and the damage is, the. present vajue of the. 


of the policy; and this has been held where death has occurred 
—~ suit brought. ., . re 


‘Clemmitt v. N. Y. Life Ins. Co., 76 Va., 355. | b 
People v. Security Life Ins. and An. Co., 78'N. Y.,~ 
ee i a Sd 9 ttn 


“But this policy ‘was’ kept alive ‘by the use of assets’ belonging: 
to'the'estate of the bankrupt; #.c., by the application of’ a’part’ 
of ‘the surrender valite of policy No! 68,430 to pay the ‘arinual 
premiam on policy'No: 68,429, due March 2, 18792" —, 
C;'p. 16.) © 

‘te sufficiently ‘appeats that policy No. '68;430 ‘also wdeanih 
to the bankrupt’s ‘estate, and passed to his apc. gro in seni 
ripe under the assignment since. i 

The bankrupt’ undertook to assign it to’ Morse as’ ‘triditee! 
the benefit of his datihtérs, inthe same: insttuméent) dnd” 
under precisely the same terms as the policy in this case. 
(Exhibit B, Record, p. 15.) 

2. It was surgendered to the company, and all claims there- 
under released and discharged by. the bankrupt . and Morse, 
trustee, alone, no other person appearing interested, and the 
amount of the surrender value applied to pay préthiums on the 
* policies Nos. 68,428 and 68,429. ‘(Exhibit C, 'p. 16.) 

The balance due upon the surrender value of policy” No. 
653 was paid to Ellis’ administrator. (Record, p. 9.) © 

A. policy and the nioney'to become due under it "belongs the 
moment it is issued ‘to the person: or: persons. named in it, as the 
beheficiary or beneficiaries, and there is no power in the person 
procuring’ the insurance by any, act -of his,.to )transfer:.to./any 
dther person the interest of the: personinameds |) 2... fcc 4 oct 

| Céntral ‘Bank of Washington v rae 128 = ‘Si 
195.° - ; bf a 
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. This is an action: for-- money bad and. ceceived, and. ander: it 
the plaintiff. can recover from the defendant the full amount:paid 
on the policy, irrespective of any. disposition, which he (the 
defendant) may have.made,of the funds. ters 


t Chitty PI., 16th Am. ed., 365 ¢¢ seg. 
de °-g Chitty on Cotttracts, rith Am. ed., » BY8 ot seg,” ae 
18 1023 Gteenl. Evid! § tot, et seg. 
Note to Marriot v. me Dae A 2 Smith's L. C:, ox" 
Notley v. Back, s S. ‘& Cy 160." 


The action will lie* * «*~ ‘ 


(a) Upon any implied aiid to pay acta 6 the person 
entitled to receive it, howeverthe holdér may have come oY it, 


end. although be may have parted with it... . +... . 
Hindmarch, Hoffman: (Penn.),:18 Ath Repstee ‘Qi 
Cary v. Curtis,.3 How.,,236..0 565) « Sed: 


Jewett 1, Cunard, 3 Wood & Ma 397. : fare. 
Gould z. ps Ay 99 Mass., 154. 
+0 iowSéeavey ew. Dana; 6f N. H.; 3390: sath svar A 
cistesMet., Bank wv. Jersey: City N Bank 19 Ped: Repi, 308 
(6) Money collected without poset ay ‘be’ recovered 
by the person entitled to it‘in this action. a FRC 
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ceeds belonged to him. If he saw fit to collect the policy from 
the company, he was bound to hold the entire amount which the 
company paid upon it in trust for the true owner, .c., for the 


plaintiff. 


V. 


But if the Court shall hold that the defendant is not liable 
for the entire proceeds of the policy No. 68,429, then it is sub- 
mitted that there is no dispute that the sum of $5,901.64 was 
actually paid over to the defendant and received by it as a part 
of the proceeds of this policy, and that this sum in equity and 
good conscience belongs to the assignee in bankruptcy and not 
to the defendant, and that the assignee may recover that sum 
and interest thereon, and that the Court below should have 
given that instruction to the jury. . 


The ruling of the Court below was probably based upon the 


theory that the defendant converted this policy and would be 
liable under the rule in Massachusetts only for its market value 
at the time of the conversion; but the action is not fort, but con- 
tract; it does not seek to recover the policy or damages for its 
conversion but to obtain under the action for money had and 
received money which in equity and good conscience belongs 
to the plaintiff, which the defendant has, as the .proceeds of ‘his 
conversion; the amount to be recovered is not damages. but: a 
definite sum, easily defined and traced, nage penmury from 
this source. 

(2) The defendant took the policy as collateral sntotiea ait 
there was no conversion until after the death of Ellis; when‘it.can- 
celled the policy, and appropriated to its’ own usethe money 
due thereon, and its value at that time pH cst members of 
damages. t 
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WILLIAM W. CLEARY, Assionee m Baxxacrror of 
MATTHIAS ELLIS, Pranrir o Exzosn. 


BRIEF IN BEHALF OF DEFENDANT IX ERROM 


STATEMENT OF CASE. 


The plaintiff in error, who was plaintiff in the Court below, 
to recover $9,390,4f,, alleged to have been collected by the 
on or about Jan. 1, 1880, under policy No. 68,4639, issued by the 
ee on the life of Mat — 
thias Ellie, and interest on that sum to Oct. 1, 188%. The writ was 
dated Sept. 80, 1882. : 


Pages 2, 


The policy wae dated March 2, 1867, was for the sam of $10,000 
for the term of the whole continuance of Matthias Ellis’ life. The 
annual premium to be paid was $344,94,. : 

Exhibit A, page 12. 


” 


Matthias Ellie, March 2, 1867, obtained this policy 
and - policies No. 68,488 and No. 68,480, the 
being for $5,000, and each of the others for $10,000. 


An assignment was made May 19, 1877, by Matthias Ellis, of 
these three policies to E. Rollins Morse, in trust for the assignor’s 
two daughters, Helena Forsyth Ellis, and Marie Louise Ellis. 


Exhibit B, pages 15, 16. 


Matthies Ellis filed his petition in bankruptey in the District 
Court of the United States for the District of Kentucky, July 3, 1878, 
and Horace W. Bates, of Riverton, Ky., was duly elected his assignee 
on Aug. 6, 1878. \. 
Page 5. / 


March 1, 1879, Matthias Ellis and the assignee of the policies, 
E. Rolline Morse, trustee, surrendered for the sum of $1,054, the 78 
policy No. 68,430, and that sum was applied ‘as follows, viz. : — is, 


In payment of 1879 premiums on policies Nos. 68,428 and 

4 68, 429. ° ° ° ° ° . . $495.20 

4 Applicable in payment of future premiums on same i. 249.28 

4 In cancellation of premium note or credit . ; ; 292.00 : 
In cancellation of accrued interest on same : ; 17.52 4 


. $1,054.00 


Exhibit C, pages 16, 9. 


May 21, 1879, Matthina Ellis assigned policy No. 68,429 to the 
defendant in error as collateral security for the payment by him to 
a the defendant in error of $5,540),{, within one year from March 1, 
| 1879, with interest thereon from the date of the assignment, being the 
| amount of the debt specified in a writing dated May 21, 1879, signed Fs 
by said Matthias Ellie, and aleo as collateral security for the payment 5S 
of any and all other sums of money which said Matthias Ellis should { 
owe the defendant in error within four years from May 21, 1879. 4 

Exhibits E and F, pages 16, 17, 14, 9. “a 


The insurance company was notified of this assignment Jute 5, 
1879. 


Pages 9 and 17. 


Ce ee 


It appeared at the trial that the treasurer Of the d 
also one of its directors and stockholders who took part in th 
tions by which the policy was transferred by Ellis to the 
May 21, 1879, were both creditors of Ellis in‘ bankruptcy, 
proved their claime against hie estate. 7 : 


Page 13, oe 


This was more than sixteen monthe after his petition in 
was filed. 


Dec. 13, 1879, under ssid policy No. 68,489, and the 
company thereupon notified it, that the ineurance 
notice that said policy had been assigned to E. Rolline Morse, 
ton, trustee by the assignment Exhibit B. 


Pages 9, 15. ; 


Said Morse, Dec. 29; 1879, executed the statement in ¥ ) 
the insurance company marked “ Exhibit D,” in which he stated 
did not claim any interest in the policy. 


Pages 9, 16. 


The general agent of the insurance company at Bostos ov 
to the administrator of said Matthias Ellis in one check, upon the jo 
receipt given by the administrator and the Ellis Foundry Company, 
pbemreriche) wernmblombae tse | 
of the administrator for the proceeds of policy No. 68,428, and | 
balance due upon the surrender value of policy No. 68,430 (925 
‘ the eum of $18,780.86 ; and on the eame day (Des. 31, 


tee ae ae Foundry pape ei his own o 


pany. es gait’ af tas poeel toll dates of Gabel 
focucnes Gueny, od ith dn lonumace SllpeliPUl 


4 


the assignment of May 21, 1879, by said Matthias Ellis to said Ellis 
Foundry Company, was as collateral security for the payment of 
$5,540 18,, with interest, after the date of the assignment, and of any and 
all other sums which said Matthias Ellie might owe the Ellis Foundry 
Company, within four years thereafter ; and that at the time of his death 
he owed that company $5,540.14 and interest thereon ($166.20), and 
the further sum of $195.30, amounting altogether to $5,901.64; and 
that the interest of that company in said policy No. 68,429, as assigned, 
was $5,901.64 ; and that he, the treasurer, was legally authorized and 
entitled to receive that sum. 


Pages 9, 10. 


It will thus be observed that the defendant received not the whole 
amount of the policy but only $5,901.64. 

June 6, 1882, Bates, the assignee in bankruptcy of Matthias Ellis, 
resigned, and the plaintiff, William W. Cleary, was appointed and 
qualified as assignee in his stead. 

Page 5. 


The plaintiff showed that said Matthias Ellis had, for several years 
prior to the date of his petition in bankruptcy, been owing a large 
amount of money ($150,000), including a number ef exeeutions, and 
produced witnesses who testified that a large part of the indebtedness 
was contracted between 1869 and 1874, and that said Matthias Ellie 
had, between 1874 and 1877, repeatedly, in response to repeated de- 
mands, said he was unable to pay. 


Page 6. 


At the close of the evidence, the defendant claimed the right to 
go to the jury, and presented certain prayers for instructions, which 
the Court declined to give. The Court ruled that there was not suffi- , 
cient evidence in the case to entitle the defendant to go to the jury, and 
aleo ruled as matter of law, that upon the evidence in the case the 
plaintiff was entitled to recover from the defendant only the eur- 
render value or the amount which the insurance company @ould 
have paid the assignee in bankruptcy as the cash surrender value of 
the policy on the date of the filing the petition in bankruptey, to 


wit, July 3, 1878, which sum it was agreed by the 3 
$1.200, and instructed the jury to return « verdict for ti 
with interest from Dec. 31, 1879, the date of they 

by the administrator of the sum of $5.0 
mentioned. Fhe plaintiff eampicd to Revatng Sat Bas 
the sum of $1,614.44, to which the plaintiff” 


‘Page 12. os 


directed the jury to return the same, and was not sufficient to 
3 writ of error by the defendant. . 


: tieled to recover the entlep easeatt pall toy th: heieeis 


account of its liability under the policy No. 68,429 ; to wit, $9 
and interest thereon from the date of the payment. 


titled to recover the amount of money actually received 

wit, $5,901.64 and interest thereon. ie 
| 8. That the Court ruled that the plaintiff’ was entitled to recover 
| only the surrender value of the policy on the day of the filing of the 
: Page 20. 


ee ee ee 


ee 


! BRIEF OF DEFENDANTS ARGUMENT. 


4 I. The defendant claims that the ruling of the Court was too 
ssant federated eR 


Pa 


II. The plaintiff, in order to recover anything, must stand upon 
his own title; he must, if he can recover at all, recover upon the 


strength of his own title. 


III. If the defendant was entitled to the money, or any per- 
son other than the plaintiff was entitled to it, the plaintiff cannot re- 
cover. He must recover upon the strength of his own title and not 
upon the weakness of defendant's title. 

a. If E. Rollins Morse, as trustee for the two daughters of 
Matthias Ellis, or these two daughters were entitled to the money, : 
then the plaintiff could recover nothing. » of 

b. Matthias Ellis, on March 2, 1867, had obtained from the in- . 
surance company the three policies, Nos. 68,428, 68,429, and 68,430, 
the last mentioned being for $5,000 ; and each of the others for $10,000. 

This was more than eleven years before July 3, 1878, the day on which 
he filed his petition in bankruptcy in Kentucky. His home was in 
Carver, Massachusetts. 


Page 5. 


The policies 68,428 and 68,429, the bill of exceptions recites, were 
alike. | 


Page 6. 


A copy of the policy in question here, No. 68,429, is annexed. 
Exhibit A, pages 6 and 12. 


c. “It appeared from the testimony of the officers of the Con- 
necticut Mutual Life Insurance Company that they had in their pos- 
session an assignment of the three policies, a copy of which said 
assignment is hereto annexed, and marked ‘ Ex. B.’” | 
Page 6. a 
Exhibit B, page 15. 7 


That assignment is as follows, viz. : — 
“In consideration of one dollar, to me paid by E. Rollins Moree; 


transfer, assign, and eet over to said E. Rollie Mores three | 


money, wr ches bouts Gah ap ache fences a 
count of, said policies. ee ee an 


sananal of the said policies to my two daughters, H 
Ellis and Marie Louise Ellis. 
In witness whereof I have hereunto ect my hand amd scel this 
nineteenth day of May, A.D. 1877. 
GEO. M. HOBBS.” ; it 


IV. The plaintiff undertook to show ‘that the assignment to E. 
Rollins Moree, trustee, had never been in Morec’s possession, aad thet - 
Moree had not acted under it. Neither of these positions was custained 
by the evidence. 

a. “It was admitted by the plaintiff that said illic aad BE. Rollins 
Moree, trustee, signed Exhibit C, and that the original was in the pos- 
a copy being used at the trial without objection.” 

Pages 9, 16. 


‘Exhibit C is as follows : — 
" Received of the Connecticut Mutual Life Ineurance Company, of 
Hartford, Conn., the sum of ten hundred and fifty-four dollars, which 
is hereby acknowledged as a full consideration and entisfaction for all 
ee cot Semen ee eee ee 
policy No. mi released, quitclaimed, | d,s 


8 


In payment of 1879 premiums on ype: Nos. 68,428 and 


68,429 . ° - $495.20 
Applicable in payment of fatare premiums on the same. 249.28 
In cancellation of premium note or credit : . ; 292.00 
In cancellation of accrued interest on same__—.. : . 17.52 

Total as above. ; ; : : ; - $1,054.00 


MATTHIAS ELLIS. 
E. ROLLINS MORSE, Trustee. 


Dated at Boston, this first day of March, A.D. 1879.” 
Page 16. 


b. It did, therefore, clearly appear that Morse had acted as 
trustee under the assignment. He surrendered one of the policies 
assigned to him, and agreed that the surrender value should be applied 
to pay premiums on the other policies assigned to him. 

c. That his memory, after the long lapse of time, should not be 
very clear, is not surprising. He did not testify in the case till on or 
about Oct. 3, 1885; that was the day on which the verdict was given. 


Page 5. 


d. Mr. Moree was called by the plaintiff as a witness. He tes- 
tified that he had been in business in Boston as a banker for twenty 
years; that Matthias Ellis frequently “ visited the witness’ office when 
“in the East, and very frequently left papers with him for care and 
"aafe-keeping, which were put in an envelope marked with Ellis’ 
“name in the witness’ private trunk ; that it was never understood that 
“the witness was to examine them necessarily, but he looked upon it 
“that he had a right to do it if he wanted to, but that he very seldom 
“did; that he did not know that he ever did it. The witness remem- 
“bered seeing one assignment of insurance policies to himeelf. It 
“was a policy of the Mutual Benefit Life Insurance Company, he 
“thought, which he subsequently collected, and which was the only 
“one he ever remembered of having had or seen; that he did not 
* recollect the number of it. The amount collected on that policy by 
“witnegs was about $16,000. It was changed from time to time, 
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2 | 
marked down, —to keep it live that he ot think eevee | 
“had in his possession or caw a paper purporting to be the assignment = 
“of three policies of insurance in the Connecticut Mutual Life Insur- 
* ance Company on the life of Matthias Ellis; that ke did not remem- 
“ber of ever having seen or had it; that the first time he knew orbed = 
“reason to believe that a paper purporting to be the assignment of the — 
"policies was in existence, was when he was called upom by Mr. 
“ McFarlane (the treasurer of the defendant corporation), who enid 
“that the company declined to pay him the money on the policy — 
“assigned to him unless he (witness) stated that he had no claim 
"under that policy; that this was after Ellis’ death a short time; that 
“at the request of the defendant's tcessurer he signed the letter 
"Exhibit D; that he did not remember having any knowledge that 
“there was an assignment of these policies to him before the day 
“on which he signed that letter, and did not think he could have; thet - 
“he could not remember the amount of the policy that Mr. McFarlane 
“called his attention to; that he should have enid there were three . 
" policies, but that he could not remember positively about that, it was _ 
“so long agu; did not pat it specially in his mind to keep it, as he 
“did not expect to have to think of it again; that he thought there 
“were three policies of $5,000 each, but might be mistaken; that he | 
"had never, to his knowledge, been shown any paper purporting to be 
“an assigninent of these policies from Matthias Ellis to himeelf; that 
“be did not remember being shown anything of the kind; that it 
“was eo long ago he may have forgotten it; that he thought he did 
“have more than one policy on Ellis’ life at one time; they varied 
“ greatly, because at one time Ellis was unable to pay the premiume, 
“and we were obliged to change them about, so that he thought he did 
“have more than one policy in the beginning; that he thought the 
" policy he collected under was originally two policies, and it had been 
“ changed perhaps two or three times, certainly twice; that hea number — 
“of times signed papers in connection with the surrender of a policy; 


“that when he originally took the policies, he used to pay in cash, and 3 


“then certainly once, and, the witness thought, twice, when he took 


_ “them, he was going to reduce the first value in order to pay the pre- . F 
“ miume on tens thes te Gime enntee Geet si e 


“any care at all; that the money collected. by him aff Elie’ death 
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“ recollection as to how many policies of insurance he ever had in hie — 
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“was from Mr. Niver, the Mutual Benefit Insurance Company, of 
“New Jersey; that those two policies he received from Ellis, and 
* held them in connection with a trust that started many years prior to 
* Ellis’ death ; witness thought it was started by a friend of Ellis for 
"the benefit of his children, and the two policies on which the money 
"was collected by the witness were policies that Ellis had handed - 
“ witness with the request that witness would add them to that trust; 
“that they were so added by the witness, and the money was collected 
“on the policy from the Mutual Benefit Insurance Company of New 
“ Jersey ; that he never entered into any agreement with Mr. Ellis for 
“any other trust than what the witness had mentioned, and never 
“accepted any other; witness examined Exhibit C, and stated that 
“he had no recollection of it at all; that if he signed the paper he did 
“go at Mr. Ellis’ request; if he signed it ‘E. Rollins Moree, trustee,’ 
“he supposed that he was under the impression that the paper was in 
“connection with the trust already spoken of, but that he signed a 
great many papers at that time without knowing; that he failed in 
“any way to connect Exhibit D with the trust held by him (the 
" Hovey trust) ; that he had been unable to find any memorandum of 
“any policies in the Connecticut Mutual Life Insurance Company ; 
“that at the time the matter was first presented he looked over all his 

“memoranda or documents to see if he could find’anything which 

“would entitle him to retain those policies at that time, and found no 

“memoranda of anything of any kind in any shape or manner; that 
“after Ellis’ death he wrote the letter (Exhibit D) to say that he 
“made no claim against the company.” 


Pages 6, 7. 


This was all of said E. Rollins Moree’s testimony on direct exam- 
ination. 

On cross-examination he stated “that he had no distinct recollec- 
“tion as to the number of papers Ellis handed him from time to time in 
“his lifetime ; that he didn't think he ever handed him any assignment 
“of policies; that he thought Ellis did not hand him, but merely 
“showed him, the assignment of the policies in the New Jersey Com-. 
“pany, and said he was going to take it to the office; that he had no 
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* possession from Matthias Ellis; that he could not tell ca 
Mat Re Gan Sang AO aD 20 Sat Ae ee ol “a 
“ insurance in his possession from Ellis; whether A or | 
“three he could not say at all; he didn’t remember; that he re H 
“bered what office the one he collected was in, but not the oth 
“that he didn’t know that he had any others; that he didn't reco Me % 4 
" whether he did or not ; that he didn’t recollect anything about it; that 
“he kept a memorandum of the papers that Ellis brought him for the 
" trust before spoken of,but not of all that he brought to him for eafe- 
“keeping until he came again; that he kept all the papers in the sme 4 
box, that he before referred to; that he had no doubt at all that he | 
* signed the paper Exhibit D if the Connecticut Mutual Life eace 
“Company say they hold euch a paper; that before it was called tiie 
" attention he had no recollection of signing such a paper; that he kaew 
“that he had signed several papers in connection with several 60) 
* panies ; that he had an idea he signed that paper without: reading’ 
“that that was not his habit with his own business, but that he epme- 
“times signed papers without reading them when not counected with 
"his own business; that he knew that it would not/affect. his own husi- 
“ness; from’ the printed part of the paper that he could.cce whagit = 
“was; that he had no doubt that the signature was genuine; thet.he 
“had not the slightest remembrance of how many papere Billie ~*~ 
“brought him from time to time, and which witness put in that bow; 
“ that he took no memorandum of it; they were put in a private bow a 
“of his own in his own safe; that the box had a lock to it; that a 
" Ellis had no key to it; that the witness had the key; thathedid ~ 
"not mean to swear that the assignment of the three policies of the 
" Connecticut Company was never in the box; all he meant to say was 
"that he didn't remember it; that it was very difficult to remember 
" s0 many years back ; that he did not recollect defendant's counsel com- 
"ing to hie ( witness’) office until he spoke of it in the crose-examination, — 
" but remembered it then ; that he did not recollect whether it was twoor 
" five years ago; that it was after Ellis’ death ; that at that interview he © 
* substantially told counsel that he had forgotten and did not remember — a 
“anything about the matter; didn’t think he went so far as to ay his : 
* memory was a blank, but that he said he didn’t recollect distinctly 
"aboat it; that he did not have, as he had circ oly ove ol 
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lapse of time between the date of the assignment — viz., May 19, 1877 


12 


" lection of any assignment, but he thought he had seen one of another 
“company; that he did not mean to swear that the assignment was 
“not in his possession; that he had not sworn that yet; that he had 
“no recollection of signing the paper Exhibit C now that he has 


* seen it.” 


a Pages 7, 8. 


On re-direct examination, Mr. Moree testified that “he had no 
recollection of sending to the Connecticut Mutual Life Insurance 
Company any assignment of the policies.” On re-croes he stated that 


“he could not say that he remembered that he did not send the assign- 


ment to the Connecticut Mutual Company; that he presumed he had 
no recollection on the subject, either one way or the other, whether 
he did or did not; he certainly did not remember of sending any ; 
that he did not swear that he did not have the assignment, and he 
did not swear that he did not send it to the company.” 


Pages 8, 9. 


e. “It was admitted by the plaintiff that said Ellis and E. Rollins 
Morse, trustee, signed Exhibit C, and that the original was in the 
possession of the Connecticut Mutual Life Insurance Company in Hart- 
ford, a copy being used at the trial without objectioa.” 


Pages 9, 16. 


J. That Moree acted under the assignment, and surrendered 
policy No. 68,430, and had the surrender value apply on the two other 
policies, Nos. 68,428 and 68,429, which he held under the assignment, 
seems to be proved beyond a doubt. 

g- The assignment to Morse was in the possession of the insur- 
ance company. Some person must have delivered it to the company. 
Morse did not swear that he did not have the assignment, and he did 
not swear that he did not send it to the company. That he had 
various policies from time to time in his possession on Ellis’ life, he 
admits. He is not able to particularize them. There is no reason 
shown why he should not have accepted the trust, and after the long 


—and the time when he gave hie testimony — vis., October, ; 
it is not surprising that his recollection was not very clear. 
h. But that he acted under the assignment there can be no douli 
as he surrendered one of the policies assigned, and had its der 
value apply on the premiums on the other two policies. assigned to i 
by the same assignment. This surrender was March 1, 1879, about 
six years and a half before he gave his testimony. He had for 
that he ever did this: bat hie signatare to the receipt was admitted. 
t. The presumption is that he accepted the assignment. 
je Any act by Morse under it would amount to an acceptance 
the trust. 


mser eanenachihecnaaaee ser palsies signed 
him, was an act, and an important act, done by him as trustee. , 


net connate eis 
m. Moree, the trustee, having acted, could not 
rights of the cestuis que trust, the two daughters, by not acting 
If he desired to cease to act, he could resign, and then another trusts e. 
would have been appointed in his place. For a court of equity te 
: appoint a trustee is a familiar branch of equity jurieprudence, and in 
Massachusetts a ctatute has been in force for many years enthorisingg 
the court to appoint a new trustee, under a written instrument, where 
the prior trustee has declined, died, resigned, or been removed before 
the objects of the trust have been accomplished. : 
Rev. Stat. of Mass. (1836), ch. 69, see. 8. ne 
Gen. Stat. of Mass. (1860), ch. 100, sec. 9. ae 
Public Stat. of Mass. (1882), ch. 141, see. 5. woe 


n. Even hed Mr. Morse declined to accept the trust, the trust 
0. A trest never falls because the tresten deslinss So aseuse. SUN? 
4 pupa ‘onun vil Daavane sal tandae 0 Gan 
execute the trusts. 


Adame v. Adams, 21 Wallace, 185. sseuce 
P- Even had the assignment never been delivered to Moree, . 


trust would have been supported and upheld. Its delivery was not 
essential to ite validity. 
Adams v. Adams, 21 Wallace, 185. 


g- Even had Morse never been notified of the trust, or had 
declined the trust, the assignment would still be — and a new 
trustee appointed. 


Adams v. Adams, 21 Wallace, 185. 
Perry on trusts, secs. 38, 45. 
2 Story Eq. Jurisprudence, sec. 976. 


In Adams v. Adams (21 Wallace, 185), the husband and wife 
executed and acknowledged a deed of real estate for the benefit of the 
wife. The husband got the deed recorded and always kept it in his 
own possession, except while it was at the record office. It never, in 
fact, was delivered. The trustee did not know of ite existence, and 
when first informed of its existence he declined the trust. He never 
acted in any way under the deed. The court below upheld the trust, 
and appointed a new trustee to execute it, and this Court affirmed the 
decree. : 
A.woman executed, in 1852, a deed purporting to assign her 
interest in certain South-sea annuities to trustees in trust for her 
nieces for life, and after their death for certain charities. The deed 
‘was prepared by her solicitor, but she retained it in her own possession 
for some time, and never informed any person of ite execution. Shortly 
before her death she destroyed it, and made a codicil to her will pur- 
porting to dispose of the same interest to the children of her brother. 
', The trustees in the deed deposited the fund in court, and the children 
of the brother petitioned to have the fund paid to them. Held, that 
the trust deed must stand, although no notice was peer 
person but the solicitor. 


Way’s settlement, 10 Jurist (N.S.), page 1166.° 


r. No delivery of the assignment was necessary, and a failure by 
Moree to accept the trust would not have invalidated it. . 
Adams v. Adams, 21 Wallace, 185. 
Way’s settlement, 10 Jurist (N.S.), 1166. 


8. The assignment to Moree, trustee, was valid, and the | x 
should have eo ruled. ry 


é. Even had a delivery of the assignment and/an acceptascs © 
the trusts been necessary (which is denied), and there was any evidence — 


left to the jury. 
t. It is only in cases where the facts are clear and not ia 
and there is substantially nothing in dispute to go to the jury, 
court will interpose and direct a verdict. “4 
Richardson v. City of Boston, 19 Howard, 268. 
Hickman v. Jones, 9 Wallace, 197, 201. ee 
Bevans v. U. S., 13 Wallace, 57. 
Klein v. Russell, 19 Wallace, 483. ea 
Moulor v. Ina. Co., 101 U. S., 708.. , 
Manchester v. Ericeson, 105 U. 8., 347. aa 
Pheenix Ins. Co. v. Doster, 106 U. 8., 30. 
Conn. Mut. L. Ins. Co. e. Lathrop, 111°U. 8., 619. 
Orleans v. Platt, 99 U. S., 676. 
Randall v. Balt. & Ohio B.R. Co., 109 U. S., 478. 
National Bank v. Insurance Co., 103 U. S., 788. 
Schofield v. Chicago & St. Paul R.R., 114 U. 8., 6 


v. The ruling of the court against the validity of the 
ment to Moree, trustee, was a more favorable ruling than the 
was entitled to. | 


V. Morse, by disclaiming after Ellis’ death, any interest in the 
policies, could not affect the rights of the cestwis que trust, the ' o 
ett Their rights still remained. 

_ There was no evidence tht they wand ovr counlisiee 

% If the defendant was not entitled to the money, the — 
of El were, and the plaintiff was not entitled to any part of it: - 

c. Morse’s disclaimer could not, under any circumetances, have: _ 
vested in the assignee in bankruptcy any interest. gt 
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VI. The next ground taken by the plaintiff was, that the assign- 
ment to Morse was fraudulent and void as against creditors. 

This is denied. : 
- @. There was no evidence in the case that either Morse, or 
cestuis que trust, the daughters of Ellis, had any knowledge of his, - 
Ellis’, financial condition, or that he was insolvent, or that there was 
any fraudulent purpose or fraudulent intent on his part in making the 


. assignment to Morse. 


Central Bank of Washington v. Hume, 128 U. S., 195. 


6b. This was essential to constitute fraud in the assignment. 
Central Bank of Washington v. Hume, 128 U.S., 195. 


c. A man, though insolvent, may pay a reasonable amount to 
keep alive policies on his life taken out in his wife’s name. 
Central Bank of Washington v. Hume, 128 U. S., 195. 


In McCutcheon’s Appeal, 99 Penn. State Rep., 133, the Court say 
(speaking of a statute of Pennsylvania), that where the policy is taken 
out for the benefit of the wife, the question of good faith is not open, 
but where one is assigned, it is open; but that the mere fact that the 
assured was insolvent at the time of the assignment:does not warrant 
the inference that the assignment was in fraud of creditors, and that it 
may, notwithstanding, have been made in good faith and without fraad. 

Vide aleo Andereon’s Estate, Hay’s & Kerr's Appeal, 
85 Penn. State Rep., 202. 


w In the earlier case of Appeal of Elliott's Ex’rs, 50 Penn. State 
Rep., 75, the policies were assigned by the assured when deeply insol- 
vent, in trust for the benefit of his wife. The policies remained 
together in the eafe of the assured, where they were found after his 
death. © The court say the assignments did not appear to have been 
known to’ the trustee or the cestwis que trust. The question arose 
after the death of the assured, whether the executors should be charged 
with the proceeds of the policies as part of the estate of the aseured.. 
The court held that the assignments were fraudulent and void against 
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é. If 2 man can legally when insolvent pay promiaste ¢ . 
alive, for the benefit of his wife, policies on his own life, taken or | 
the name of hie wife, can he not legally an, eT 
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as the other? Dent fut Set to on eens # Na 
it more obnoxious than if he hed paid money to keep other pt 
alive for the benefit of hie wife or children? One is the assignment | 
ao na of vin edna of co cae 
is a payment of money in premiums to keep,alive a like contract contract fer 
their benefit. If the creditors are wronged, ainctnil — 
in one case as in the other. 

If when in insolvent circumstances he obtaine & policy in a 6 
able amount on his life, payable to his wife or children, and the 1 
of the premium is reasonable,‘ and the transaction is One to be u 
and protected in law, should not a transfor of an existing policy for 4 
benefit of his wife or children be in like manner upheld and p 
Where is the substantial difference ? Creditors may b iajared i de 
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death, either by obtaining a policy on his life, payable to them, and 
paying the premiums on it, or doing substantially the same thing, — 
assigning an existing policy for their benefit ? 

A statute of Massachusetts, after providing that “a policy of in- 
surance on the life of a person, expressed to be for the benefit of a 
married woman, or assigned, transferred, or made payable to a married 
woman, or to any person in trust for her, or her benefit, whether pro- 
cured by herself, her husband, or any other person, and whether such 
transfer be made by her husband or any other person, shall inure to 
her separate use and benefit, and that of her children, independently of 
her husband, or hie creditors, or the person effecting or transferring 
the same, or his creditors,” aleo provides that “ when a policy is effected 
by any person on his own life, or on the life of another, expressed to 
be for the benefit of such other, or his representatives, or a third person, 
the person for whose benefit it was made shall be entitled thereto, 
against the creditors and representatives of the person effecting the 
. same. Ifthe premium is paid by a person with intent to defraud his 
creditors, an amount equal to the premium eo paid, with interest 
thereon, shall inure to the benefit of his creditors, subject, however, to 
the statute of limitations.” 


Pub. Stat. of Mass. (1882), chap. 119, sect. 167. 


This has been the law in Maseachusetts ever since 1864. 


Gen. Stat. of Mase. (1860), chap. 58, sect. 62. 
Acts of 1864, chap. 197. 


Although the assignment to Moree, trustee, may possibly not 
bring this case within the strict letter of this Massachusetts statute, yet 
it certainly does bring it within ite spirit and substance. After the 
assignment, it may be truthfully said, that the policy, by virtue of the 
assignment, is to be for the benefit of another, or expressed to be for 
the benefit of another. If, years after the policy had been issued, the 
aesured had directed the insurance company to insert in it a statement 
that it was for the benefit of another, specifying whom, and the com- 
pany had inserted the same in the policy, the case would have been 
within the provisions of this statute. It is not necessary that such 
statement be part and parcel of the policy when first issued. It is 


Sy atonal ts adialceied gal 

hie own life, and expressed on its face to be for the benefit of s 
and a policy obtained by euch debtor upon his ows life, and al 
assigned to another, or in trust for another. The two 
substantially to the same thing. 


om that point upon the evidence, it should have been 
jary), then it is immaterial what rights the defendent had t 


assignment made to it. The plaintiff, if he recovers at all, 
cover on the strength of his own title or claim. 


VII. An assignee in bankruptcy, who affirms in parta 
transfer by the bankrupt, affirms it in toto. 


Butler v. Hildreth, 5 Metcalf (Mass.),'49, 51. 


He has full power to affirm it, and when once efirmed, by 
it cannot afterwards be disaffirmed. 


Batler v. Hildreth, 5 Metcalf, 49. 
Snow v. Lang, 2 Allen (Mass.), 18. 
Hazelton v. Allen, 3 Allen (Mase.), 114. 


a. Here the present assignee in bankruptoy affirmed the surren- 
der by Morse, trustee, of the policy No. 68,430. F 

b. It was that surrender that kept alive the two other 
assigned to the trustee, and the present assignee in 
claims all benefits arising from that surrender, by 
whole proceeds of the policy in thie case. ae 

c. If the act of the trustee in that currender wass nullity, the 
policies would have been avoided. If that act was e nullity, the as- 
signee cannot claim that the policies continued in force. If that act 
was valid, i¢ must be on the ground that the assignment was either 
valid, or that the designee has affirmed it. Tt cannot be valid for one 
cniming that the ploy ia question here, contin ta pe; a lle 
ing the full antouiit paid udder it. : 


The ruling of the court against the validity of the assignment 
was more favorable to plaintiff than it should have been. 


VIII. The next question which arises is, if the assignment for 
the benefit of hie children, of an existing policy is not to be upheld or 
protected, to what extent is it void against creditors? How much have 
they been damaged’? Only to the extent of the value at the time as- 
signed, of the thing assigned. What was its value then? Nothing 
more than its surrender value. It is a peculiar kind of property. It 
may lapee for non-payment of premiums; the aseured may end it at any 
time by violating its provisions. Creditors have no power to prevent 
‘any such violation. The prolongation of the bankrupt’s life is some- 
thing in which he is interested more than all others. His children also 
have a direct interest in it; they have an ineurable interest in his life 
sufficient to support a policy taken out in their own names, or in his 
‘name payable to them, or to support an assignment for their benefit 
of a policy already taken out by him. 

“ What a trustee in bankruptcy does if such a policy comes into 
his hands, is to see if he can get anything from the insurance office, 
and all the creditors are deprived of, is the surrender value of the 
policy.” 

Per Mellish, L. J., in n Holt v. Everall,..34 Law Times 
Reports (N.S.), page 602. 
In re McKinney (S. Dist. N. Y.), 15 Fed. Rep., 535. 


IX. An assignee in bankruptcy is not bound to assume and 
take upon himself the burden of all the property and contracts the 
bankrupt may have. Some may be exceedingly burdensome, and a 
- greater detriment than benefit to the bankrupt’s estate, (a damnosa 
hereditas. ) 

Robeon on Bankruptcy, page 478, 5th ed. 
Deacon on Pankruptcy, page 535. 

Streeter v. Sumner, 31 New Hampshire, 542. 
Smith v. Gordon, 6 Law Reporter, 313. 


a Stephens, 1 Barn. & Alderson, 593, 604, 


Hanson v. Stevenson, 1 Barn. & Alderson, 307. 


Turner v. Richardeon, 7 East, 385. 
a Ea purte Faxon in re Laurie, Blood, & 
4 Lowell Decisions, 404. 

Hartly, 1 Fed. Reporter, 574. 


a. Leases are often of thie character. 
6. Ai life-insurance policy, except to the extent of its 
q TE a ee 
, An assignes in bankruptcy has no insurable interest in the © 
hs ie es Sea: pos Pa 
: In re McKinney (Southern Dist. N. Y.), 15 | 


| d. He has no right to pay the premiums out of the estate to keep — 
{ it alive, from time to time; his business is to wind up and distribute. — 
2 | In re McKinney (Southern Dist. N. Y.), 15 Fed. Rep., 
| e. Bates, the first assignee, had thie view, and he ‘never meant to 
assert any ownership over any policy on Ellis’ life. 


4 X. There are certain contracts which do not pass to an sesignes 
in b 

4 a. A contract for personal services of the bankrupt would mot 

4 ___ pase to an assignee in bankruptcy, except to the extent of wages earned — 

3 prior to the adjudication. > 

; | Streeter v. Sumner, 31 New Hamp., 542. ; 


3 Under the old bankrupt law in England, all present, as well as 

| future property of the bankrupt acquired prior to his obtaining a certifi- 
cate of discharge passed to his assignee. 

18 Elizabeth, ch. 7, sec. 11; 4 Stat. at Large, page 803. 

6 George IV., ch. 16, seco. 63 and 64 ; 48 Stat. at Large, 


% 


1 & 2 William IV., ch. 56, sec. 25; 50 Stat. at Large, z 
page 870. 


Robson on Bankruptcy, pages 443, 443, Sthed. : 
Willes, J., in Kiteon v. Hardwick, 7 Law Rep. (Com. : 
Pleas), 479. 
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Troughton v. Gitley, 2 Ambler Rep., 630. 
Everett v. Backhouse, 10 Vesey, 94. 


By the English Act of 1869, after the bankruptcy has been closed, 

| the property acquired by a bankrupt does not pass to the assignee, al- 

though he does not get his discharge. . 

In re Pettit’s Estate, 1 Law Rep. (Ch’y Division), 478. 

82 & 33 Victoria, ch. 71, sec. 15; 90 Stat. at Large, 
page 281. 


| : But even under the old English bankrupt law, wages for personal 
.__» labor, earned after the adjudication, did not pass to the assignee. 
Chippendall v. Tomlineon, 4 Douglas, 318. 
Silk v. Osborn, 1 Espinasse, 140. 
Williams v. Chambers, 10 Queen's Bench, 337. 
Ez parte Walters, 2 Montagu, Deacon, & De Gex, 635. 
Ez parte Grimstead, De Gex, 78. 
Ez parte Vine in re Wilson, 8 Law Rep. (Ch’y Divise- 
ion), 366. 


In a leading case where there had been a breach of « contract for 
: the personal services of the bankrupt before the adjudication, and the 
HH contract provided a certain sum as damages, it was held that the cause 
| ef action did pass to the assignee. 

| Drake v. Beckham, 11 Meeson & Welsby, 315. 

| Same case, 2 House of Lords Cases, 579. 


| Parke, B., on page 625, in the case in the Lords, says: * This 
| contract, if unexecuted, would clearly not have passed to the assignee.” 
Lord Campbell in same, page 643. 


Right of action cannot be made to pass to an assignee in bank- 
| ruptcy in respect to contracts uncompleted at the time of bankruptcy, 
| by their adoption and completion, where the personal service of the 
bankrupt himeelf is of the essence of the contract. ; 
Erle, Wilde, & Cresswell in Beckham v. Drake, 2 House 
of Lords Cases, pages 604, 633, 615, 616. 
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ea No claim for damages for injury done to the bankrupt's hody or 
mental suffering caused to him, did pass, although the claim arose before 
the adjudication. The claim to pase must have been one relating to 


Howard v. Crowther, 8 Meeson & Welsby, 601. 


Beck! 11 Meeson & Welsby, 315. 
es " €2 House of Lords Cases, 579. 
, Rogers v. Spence, 13 Meeson & Weleby, 571. 
Same in Lords, 12 Clark & Finnelly, 700. 
Brewer v. Dew; 11 Meeson & Welsby, 625. 
: Wetherell v. Julius, 10 Common Beach, 267. 
7 Stone v. Boston & Maine Railroad, 7 Gray, 539. | 
| Ez parte Vine, 8 Law Rep. (Ch’y Division), 364. 


Would a policy against accident or sickness pass to an asciguep 
except to the extent of its value at the time of the bankruptcy ? 
Suppose under an accident policy an accident occurred, or under a 
health policy sickness occurred, after the adjudication, would the — 
assignee in bankruptcy be entitled to recover the damage or compen- 
sation ? 
The injury is to the person, in which the assignee has no interest. 
And in case of a life policy, the contingency which makes the 
amount payable is the termination of that in which the assignee has no 
interest, viz., the life of the bankrupt. | 
Neither his life nor hie body pass to the assignee in case of bask- 
ruptcy. 
| His right to hie own life, and to insure it, is as much and es purely 
ae personal as his right to be protected and ineured against accidents or ~— 
| sicknese, or to earn a livelihood by his own personal labor. 


XI. The ouit was barred by the Statute of Limitations. 
Ry Se, serie mak on ree 
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equity, shall be maintainable in any court between an assignee in bank- 
ruptcy and a person claiming an adverse interest, touching any prop- 
erty or rights of property transferable to or vested in such assignee, 
unless brought within two years from the time when the cause of action 
accrued for or aguinst such assignee. And this provision shall not is 
any case revive a right of action barred at the time when an assignee is 
appointed.” | 

The statute applies, not only to suits to recover property belonging 
to the bankrupt or conveyed in fraud, but aleo to actions to recover 
money or debts owing to the bankrupt. 


Jenkins v. International Bank, 106 U. S.. 571. 
_ Bailey v. Glover, 21 Wallace, 346. 

Gifford v. Helms, 98 U. S., 252. 

Wisner v. Brown, 122 U. S., 214. 


The assignment of the policies to Morse, trustee, was May 19, 
1877; Bates was appointed assignee in bankruptcy, Aug. 6, 1878; 
the assignment to the defendant was May 21, 1879; and the payment 
made to defendant was made Dec. 31, 1879; and this suit was 
brought Sept. 30, 1882. 

a. That Bates, the assignee, knew that Ellis had had policies of 
insurance on his life; that he made no effort to find out.anything about 
them; that he could readily have found out by very little exertion ; 
that with what information he had he was put upon inquiry seem quite 
clear from the evidence. He continued assignee till June 6, 1883. 
This Court, in Bailey v. Glover, 21 Wallace, 342, say on page 348, 
that in equity the,decided weight of authority is that “where the party 
injured by the fraud remains in ignorance of it without any fault or 
want of diligence or care on his part, the statute does not begin to 
run until the fraud is discovered ;” and on page 349, “that the weight 
of judicial authority, both in this country and in England, is in favor of 
the application of the rule to suits at law as well as in equity ;” and 
on same page, “ We hold that when there has been no negligence or 
laches on the part of the plaintiff in coming to the knowledge of the 
fraud which is the foundation of the suit, and when the fraud has 
been concealed, or is of such a character as to conceal iteclf, the statute 


does not begin to run until the fraud is discovered by or 
to the party suing, or those in privity with him.” 


: See Rosesithal v. Walker, 111 U.S., 165, 

» = allegation was franduleat concealment. 

Vide aleo Traer v. Clews, 115 U. 8., 528. 

b. “The postponement is not until the discovery of 
until the period when, with due diligence, he might have’ 
} it.” 

= Andrews v. Dole, 11 Nat. Bank Reg. (New 0% 
7 c. Mere failure to discover the cause of ction where there 


no element of concealment doen not take the case out of the statute, ~~ % 
3 | Norton v. Villebeuve, 13 Nat. Bk. Reg. (Woods, J.), 
504. : 
_ a d. “If he hed the means of discovering the fact, bis want of 
; 4 knowledge is to be attributed to his own want of vigilance, and sot to 
concealment by others.” | 
, a Nudd v. Hamblin, § Allen, 138. . 
See aleo Cole v. McGilathry, 9 Greealeaf, 131. oe 
McKown v. Whitmore, 31 Maine, 448. 
: : Rouse v. Southard, 39 Maine, 404. ae 
) Yancy v. Cothran, 32 Fed. Reporter, 687. : 
- 
) shteh ugha tas tol tha to tho pisces aE Be: ns 
Dean v. Thwaite, 21 Beavan, 623, ee. x 
| f. In Bishop v. Little, 8 Greealeat, 408, the court says? “ie 
case can be found where the statute has been avoided at law or in og 
: unless on the ground of fraadulent concealment on the defendant's part.” 
pee In Gibbs v. Guild, 9 Law Rep. (Queen's Bench Division); 58, a 
replication to a plea of the Statute of Limitations, that defendant 
the fraud during six years was held good, and that the statute di 
. : 


begin to run till the discovery. This action was to recover 
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tiff to purchase shares in a company, and was after the passage of the Judi- 
cature Act of 1873, by which common law and equity, in a certain sense, 
were both abolished, and the High Court of Justice was not only em- 
powered, but ordered, to administer justice according to the principles of 
law and equity together, and to give relief secording to such principles 
concurrently. The court say that if they proceed on the principles of 
strict common-law actions and strict common-law pleadings, there were 
two decisions in point in favor of the defendant, and that such replication 
would not be held good, viz.: Hunter v. Gibbons, 1 Hurlstone & 
Norman, 459, and Imperial Gas Light Co. v. London Gas Light Co., 
10 Exchequer, 39; and if a pure equity proceeding, the replication 
would be held good, as decided in Booth v. Lord Warrington, 4 Brown 
Parliament Cases, 163. The court then proceeded to decide the case on 
the ground that it was not bound by the rules of the common law, but 
would have to see what a court of equity would have done in such a 
case. 

Bates, the firet assignee in bankruptcy, was aware of the existence 
at one time of policies of insurance on Ellis’ life. He (Bates) might, 
by slight efforts, have found out all the circumstances in regard to 
these policies. He was not bound to assert any interest in them. An 
assignee is not bound to assert a title to all property of a debtor. 
Some of it may be a damnosa hereditas, an oppressive lease, for in- 
stance, or other burdensome contracts, or some policies of life insurance. 
He can refuse to assert a title over that which will be of no benefit or 
a damage to the estate. 

Bates, whose deposition was taken and used by plaintiff, testified 
that he had known of Ellis having had policies of insurance, but had. 


/ reason to think he had parted with them; that at one time previous to 
‘Ellis’ bankruptcy, he (witness) had learned of an assignment of some 


ineurance to E. Rollins Morse, of Boston, and, after bankruptcy pro- 
ceedings, witness could not learn that any interest in such policies re- 
mained vested in said Ellis in any way; and that at the time of the 
bankruptcy proceedings, he did not know that eaid Ellie had any 
interest in any policies of life insurance, and having no reason to 
believe that said Ellie had any interest remaining in life-inqurance 


"policies, he did nothing about them. 


Page 10. 


1874, and keew of hie paying premiums on hie life 


re assignment in bankruptcy; that Ellie told him, sed he knew 
ee ing the policies of his ite ioeurance up to 1806, afer that 
af ; him speak of it, the amount he had, and amount of pe 

conversations upon the subject were continued up to shout | 
w | that he did mot remember the year of Ellis’ death; — caw a. 

. of it a short time after his death in a Massachusetts paper 
vs he supposed Ellis had made such disposition of his. life. 
- his children would be left with nothing; thet he had no 1 

suppose that any assignment was for the benefit of Ellis’ | 
" would be so held; that he supposed it would be the property 
" parties as had advanced him money, and hed taken as. the! 
- : curity an assignment of some part of his life imeuranes, | 
m. 3 __interest belonging to Ellis or to his estate ; that it:wae, g 
‘6 after Ellis death that he firet learned that Bllis’ ¢ 
f ceived, or would receive, some money through EB. 
: from the proceeds of policies held by him; that witness 
by i 
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n 
Pe | 
a 
SS This is the testimony of Bates, the first assignes in 
° Ellie’ petition in bankruptcy was filed in Kentucky July 8, 
Bates was elected assignee Aug. 6, 1878, and continued to act a 

i until June 6, 1882, when he resigned and plaintiff wae appointed. 
: 7 Page 5. . “hee 
’ Ellis died Nov. 21, 1879. | : . oe 7 


2 '  Dhis euit was brought Sept. 30, 1888. : 
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he informed Bates in May, 1882, of the existpnce of the policy in 


question. 
Page 11. 


Bates had quite enough of information to put him on a course of 
inquiry which would have resulted in his knowing all the facts about 
these policies. He never intended to aseert any title, and hence he made 
no further inquiries. 

Edward Avery, the administrator of said Matthias Ellis’ estate, 
was called by the defendant and testified as follows: “That he didn’t 
think he had any conversation with Bates while he was assignee; that 
he did have a conversation with him after he had resigned as assignee 
a year ago the past summer, in August; that he had the conversation 
with him either at Niagara Falle or in that vicinity; it occurred while 
they were there. Afterwards Bates made statements to him at his home 
in Riverton, Ky. Bates said he had given a deposition in the case 
that he knew from Ellis ; — thinks the way he stated it was this: ‘ Mat . 
told me about his policies of insurance, and that he had made an 
assignment of them, or some of them, to EB. Rolline Moree. 1 knew 
that he was not able to pay his premiums, and hadn’t been for some 
months before he went into bankruptcy, and I took no steps or did 
nothing in regard to it whatever.’ It was referred to twice, and he 
said that he supposed that he, as assignee, had nothing to do with 
matters of life insurance, and that he had been substantially ad- 
vised to that effect by the register in bankruptcy, before whom the 
proceedings were pending, and therefore he had taken no steps in 
regard to it; that this was the substance of the conversation; as to 
parl of it, he had given the exact words.” 

Pages 11, 12. 


Bates knew of the policies, or, to say the least, was put on inquiry, 
and must be assumed to know what he would have ascertained had he 
made inquiry. 

If there was any evidence tending to show that Bates knew of the 
policies or had sufficient information to put him upon inquiry, the ques- 
tion of his knowledge or the extent of his information should have 
been submitted to the jury. 


ee 
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a. He had no ingurable interest in the life of the banlorapt.. 
In ve McKinney, 15 Fed. Rep., 586. 


& 


b. He had uo right to pay out of the estate cay moneys to keep 
the policy alive. | 4 


: In ve McKinney, 15 Fed. Rep., 535. | Peas 


| Co An assignment to person who has no ineurable interest in the 
e | life of the assured pasees nothing. | 
: _ Warnock v. Davis, 104 U.S., 775. x od 
Cammeack o. Lewis, 15 Wallace, 643. 


Besye v. Adams, 81 Keatucky, 874, 875. 
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Missouri Valley L. Ins. Co. v. Sturges, 18 Kansas, 93. 
Franklin L. Ins. Co. v.’Hazzard, 41 Indiana, 116. — 
Same v. Sefton, 53 Indiana, 380. 


In the case of Warnock v. Davis, this Court say, on page 779, 
The assignment of a policy to a party not having an insurable interest 
is as objectionable as taking out a policy in his name.” 

And it is placed on the ground that it is a wagering transaction, a 
mere speculation, sie deieapehrrennioringtteetiadbes exec} on 
life of the assured, and against public policy: 

d. Ifa policy of life insurance can ever pass to an assignee in 
bankruptcy, it must be only to the extent of enabling him to collect its 
surrender value. 

It has no market value. 

The assignee cannot eell or assign it. 

An assignment of it to a person having no insurable interest in the 
life of the assured pasees nothing. 

The assignee cannot pay premiums out of the estate to keep it 
alive. 

What then is the extent of his interest in such policy, merely to 
surrender it and receive ite surrender value. 

e. Ifthe creditors have been defrauded by a fraudulent assign- 
ment of it by the debtor, to what extent have they been injured? Only 
to the ‘extent of the-valae of tho contract, and That is.its surrender 
value, nothing more. 

Suppoee Ellis had not gone into bankruptcy, and a creditor had, 
on the ground that it had been fraudulently assigned, cought to reach 
the policy and have it applied to the payment of the debt, what would 


,or could a court have done, had it given the relief asked? It could not 


have ordered the policy to be sold, as its sale or assignment to.a person 
having no insurable interest would have passed nothing. All that a 
court could have done under these circumstances would have been to 
pass an order that it be surrendered to the insurance company for ites 
surrender value and such value applied towards the payment of the debt. 

In Anthracite Ins, Co. v. Sears, 109 Mass., 888, a creditor by 


bill in equity against the debtor, and an insurance company insuring 
his life, sought to reach the policy on his life. The ‘court in giving 
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that can easily be done by a master or otherwies.””" = 
J. The only interest that an assignee in bank 
the money paid on a policy on the life of the bankrupt 
the bankrupt, where the banbrupt dies after the institution of 
ceedings in bankruptcy, is the surrender velue of the policy. 
In re McKinney, 15 Fed. Rep., 585. 

: Vide sleo the remarks of Mellish L. J., in 
Everall, 34 Law Times Reports (N.8.), 


In the MeKiinnsy' ease, the wile of the bankrupt, after hie be 
ruptcy, supposing, but erroneously, that the policy was for her b 
hake the uitiolananaaleae it alive. Upon his death the im 
arice company were ready to pay the money, and the question 1 
to the extent of the interest of the assignee in bankruptoy, a 
court held that the extent of the assignees interest was 
Where a wife, possessed of separate estate, procured a 
insurance upon her own life, payable upon her death to her 
and paid the premium out of her own estate fora year, before 
of which he was edjudged.a bankrupt, and she after’ the 
paid out of her own estate the premiume for the two following ye 
and before the fourth premium. became due she died. Held that the’ 
husband was, as against his assignee in bankruptcy, entitled to the - 
proceeds of the policy. as 
In re Owen & Marrin (Dillon J.), 8 Net. Bask | 


A creditor proving a debt in bankruptcy, where the creditor holds. 
as collateral security for the payment of the debt:a policy of 
on the life of the bankrupt taken out by the bankrupt and peyable to 
the creditor, ia required to dedect caly the murrender value of the. 


In re Newland (Southern Dist., N.Y.), 7 Nat. Bank Regny 
477. 


A creditor held as security s policy obtained by the debter. 
debtor made an assignment for the benefit of his ‘eredinors which jp 
vided that dividends chould -be paid on debts after deduiing 


. & 


4 
a 


security. No deduction was made in the case. The court say, 
“the policy at the date of the deed was of no appreciable value, eo that 
no deduction from the amount of the debt could have been made, and 
there is no evidence of the abandonment of the eecurity.” 


Parker v. Marquis of Anglesea, 25 Law Times Reports 
(N.S.), 482. 


Schondler v. Wace, 1 Campbell, Rep., 487, decided in 1806, 
seems to be apparently in conflict with the view taken here of the 
extent of the interest of the assignee in bankruptcy, but is not in con- 
flict, as under the English bankrupt law at that time the assignee 
was not only entitled to what the bankrupt had at the time of the 
adjudication, but also to what he acquired afterwards and before he 
obtained his certificate of discharge. 

A debtor’s assignment of a policy of insurance upon his life to 
trustees for the benefit of his creditors contained a covenant that he 
would pay the premiums, and if he did not, that he would pay what 
chould be paid as such premiums; aleo that he would do no act by 
which the policy should be forfeited. He did not pay the premiums, 
and went to Canada, by which the policy was forfeited. In a suit for 
breach of contract it was held that the amount of premiums paid by 
the trustee could be recovered, rma yee 
but not the whole amount of the policy. 


Hawkins v. Coulthurst, 117 Eng. Com. Law Rep. (5 
Best and Smith, Q. B.), 348. 


Pledgee of a life policy surrendered it without right, and took out 
s new policy for paid-up value, and that was surrendered and old 


pledgor the assured. The jury found a special verdict that the amount 
of the debt was a given sum, $2,820.67; the market value of the 
policy a certain sum, viz., $4,908 ; and that the plaintiff had sustained 
special damages by the surrender to the amount of $150. The court 
held that the plaintiff was entitled to recover the difference between the 
amount found as his special damage increased by the market value of 
the policy as found by the jury, and the amount due on the debt. . 
Wheeler v. Pereles, 43 Wisconsin, 332. 
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the policies at the date of the fret defsalt could be recovered. 
Same v. Seyme, ) ‘ 
Manhattan Life Ine. Co. v. Buck, 
A life indutahce company insured rma sh 
receiving the premiums for a number of years, in May, 1061 
to take any further preasinms. Tt wae held on the denth of ts 
that an action would tie on ‘behalf of the naetelary St 
ite contract by euch refuel, and that the measure of te 
action brought for breach, in not performing its contract, wie’ 
of the policy at the time when the contract was disedived. ” 
Susith v. Charter Ouk Life Ine. Co., 6s Wy 
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the policy, would not the court, upon payment by the defendants of — 
that sum, have protected the rights of the defendants in the policy and 
required the assignee in bankruptcy to release his rights? 

If upon the election of Bates, assignee, all the parties had eur- 
rendered to him the policy, all he could have obtained for it was ite 
surrender value. Could he ask, or can his successor, the present 
plaintiff, ask, to be put in any better position than he would have 
been under those circumstances? Is the bankrupts estate to be made 
more than whole? If the bunkrupt’s estate was wronged, is that 
wrong to be more than righted? 

Suppose the policy had been an accident policy, or one against 


sickness, and the accident or sickness had occurred after the adjudica- 
tion, could the assignee in bankruptcy have recovered the damages or 
compeneation payable under the policy? Would not a policy on thé life 


of the bankrupt, except as to ite surrender value, be as purely personal 


‘. gs one against accident or sickness? In the one case, the damage to 


the body or the disability of the body to labor, would be the ground 
of payment by the insurance company; in the other, the destruction 
of the body by death. 

The plaintiff alleges in his declaration (page 3), “that said policy 
numbered 68,430, was by said Ellis, without the knowledge or consent 
of his assignee, surrendered to said insurance company, March 2, 1879, . 
and a portion of the surrendered value was by said company credited to 
eaid Ellis, and applied im payment of the annual preihium then due 
upon policy numbered 68,429.” If the policy was illegally surrendered, 
then No. 68,429 lapsed for non-payment of premium, except to the 
extent of its surrender value, and that was its only value. If the 
plaintiff affirms the surrender by Moree, trustee, then does he not 


his title as trustee, and his act in surrendering it as rightful? 


and can he affirm Moree’s title in part and repudiate it in part? 


declaration even for the surrender value. He misapprehended his 
remedy — if he had any. He was not entitled to recover upon the 
special count or upon the count for money had and received. 

His proper remedy, if he had any, was either in tort for the coa- 
version of the policy or in contract for its surrender value. 


were more favorable to the plaintiff than they should hove b 
is open to the 


And the defendant in conclusion submits that the 
more favorable to the plaintiff than they should have been. 
JOSHUA D. BALL, 

For defendant in 
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the 29th day of September, in the y | 
cigbt bumdred sind cighty-<is. 
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Wiiii1amM H. RoBertson, COLLECTOR OF THE 
port of New York. 


To the above-named defendant : 


You are hereby summoned to answer the complaint in- this action, and 
to serve a copy of your answer on the plaintiffs’ attorneys within twenty 
days after the service of this summons, exclusive of the day of service, 
and in case of your failure to appear or answer, judgment will be taken 
against you by default for the relief demanded in the complaint. 

Dated, New York, March 25, 1884. 

| TREMAIN and TYLER, 


rg 4 Atl’ ys. 
_ (Post-office and office address, 167 Broadway. New York City.) 
5 Superior court of the city of New York. 


CHARLES AvuGustT EDELHOFF AND EMIL 
Rinke, plaintiffs, 
ve. 
WiiuiAM H. RoBERTSON, COLLECTOR OF THE 
port of New York. 


The above-named plaintiffs for complaint in this action states : 

I. That the defendant, during the times hereinafter mentioned, was col- 
lector of the customs of the United States at the port of New York. 

II. That the plaintiffs during suid times were cupartners in trade, doi 
business in New York and elsewhere under the firm-name of Edelhoff 
Rinke, and in their said business imported and entered, at the port of 
New York, certain merchandise at the times and by the vessels specified 
in the plaintiffs’ bill of particulars. a 8 

III. That the defendant, as such collector, exacted from plaintiffs as and 
for duties on said merchandise the sums specified in said bill of particulars, 

to wit, the sum of three hundred ($300.00) dollars in excess of the 
6 amount required by law, and which said excessive sum the plaintiffs, 

on or about the dates specified in said bill of particulars, and in 
order to obtain possession of said goods,-were compelled to pay, and did 
an thedefendant. 
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custom-house, the precise amount of 
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Superior court of the city of New York. 


CHARLES AvuGusr EDELHOFF AND EMIL 
Rinke, plaintiffs, 
ta 


‘(Office and post-office address, 167 Broadway, New York (ity.) 


Description of mdse.: Hat trimmiugs and cotton braids, aad af 
Place whence imported: Barmen. 3 eee 
Name of vessel: Werra. feet 
Date of invoice: August 16, 1883. : : Tis, Sree 
Date of entry at custom-house : ee | 
Date of paying duty; August 20, 1 . 5 Pea « eae 
Amount of duty claimed to have been exacted in excess: $900. 
Date of fppenl: August 26ch, 1883; & Dpo. 117 1883. 

of a : August , au, je Le Re 
of leriai i ‘ 


Date 
particulars referred to in the 


Plaintiffs’ bill 


Dated New York, March 26, 1884. 
ior court. 


Robertson, collector 
int, and bill of particulars. 
way,N.Y. 


10 New York superior court. 
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age Elihu Root, U.S. att’y, att’y for def’t. To Tremain and 
Tyler, pl’ffs att’y. Rec'd and service admitted April 19, 1884. E. W. 


12 Circuit court of the United States of America for the southern dis- 
trict of New York, in the second circuit. 


To the judges of the circuit court of the United States of America for the 
southern district of New York, in the second circuit. 


SouTHERN District or New York, 
City and County of New York, es: : re 

Wm. H. Robertson, petitioner and affiant, respectfully showeth that he 
was, prior to the commencement of the suit hereinafter referred to, collec- 
tor of the customs for the port and district of the city of New York, 
appointed according to law, and that on or about the 4th day of A 
1884, a suit was commenced against him by Charles A 
and Emil Rinke, in the superior court of the city of New York, for or on 
account of acts done by him under the revenue laws of the United States, 


-~~‘and as such collector, and that he has been served with process in said suit 


in said suuthern district, and that no trial has been had in said cause, 

He therefore prays that, in pursuance of the act of Congress in such 
case made and provided, the said cause so commenced in the said 
court may be removed therefrom and entered on the docket of this honor- 
able coart, and thereafter proceeded in as a cause originally commenced 
in this court. 

dod bing dehy doers dopeess test 

ng duly sworn says 

set forth ote wes to the best of his paodiclen, 


Sworn to before me this 21st day of April, A. gem 


EO. HELLEN 
Notary Public, County N. Y. 

I certify that, as counsel for the petitioner, I have examined into the 
proceedings against him, and have carefully inquired into all the matters 
ee ee ee 
to be true. 

New York, April 23d, 1884. 

, - Exinv Root, 


17, 8. Attorney, Counsellor of the said Circuit Oourt. 


13 (Indorsed :) U. 8. circuit court. 9063. Charles A. Edelhoff & 
Emil Rinke, vs. William H. Robertson, collector of customs at the 
portof New York. Petition to remove cause. Elihu Root, United States 


ome: A+ rod “gga U. 8. circuit court. Filed A 1884. 
Timothy Griffith, : m4 


14 The President of the United States of America to the jadges of 
the superior court of the city of New York, greeting: « 


We, for certain reasons, desirous our circuit court of | 
United ‘States for the soothern strict of New Tork, i Arar Beg 
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IV. He denies that he has any knowledge or information syfficient to 
form a belief as to whether the goods alleged in the complaint to have 
been imported at the times therein wentioned were in fact such goods as 
are described in the said complaint. 

V. And, further answering, defendant alleges that all moneys received 
by him from the plaintiffs in respect of the importations in the complaint 
alleged to have been made were demanded of plaintiffs, and were by 
plaintiffs voluntarily paid to him in his capacity as collector of customs 
as and for duties due the United States on imported merchandise, and | 
were forthwith, before. the commencement of this action and before the 
receipt by defendant of any protest or objection on the part of the plaint- 
iffs, paid over by defendant in his official capacity aforesaid to the United 
States and placed beyond his control. 

VI. And, further answering, defendant alleges that all moneys re- 

ceived by him from the plaintiffs in respect of the importations 
18 in the complaint alleged to have been made were sums due from 

plaintiffs to the United States as duties according to the rate of 
duty imposed by law upon articles of merchandise imported by plainti 
had with duty, and no other sums that duties, regularly 


~ and ascertained and liquidated according to law, upon plaintiffs’ entry 


thereof, were collected or received by defendant from the plaintiffs. 
Wherefore defendant demands judgment, that the complaint be dis- 
missed with costs. 
Exsinv Roor, 


United States Attorney, Attorney for the Defendant. 


19 (Indorsed:) U. S. cirenit court, southern district of New 
York. 9063. _Charles Angust Edelhoff & ano. vs. W. H. 
Robertson, collector, etc. Answer. Elihu Root, U. S. Att’y, att’y for 
ob U. S. circuit court. Filed Aug. 16, 1884, Timothy Griffith, 
rk. 


20 United States circuit court, southern district of New York. 


Emil Rinke par 


va. 
WiiuraM H. Ropertsoy, 


The issues joined in this cause having come on for trial at the April 
term of this court, 1886, before Mr. Justice Coxe, and a jury em 
and sworn, and a verdict“ having been rendered fur the plaintiffs for the 


eum of two hundred and ninety-one Yor dollars ($291 8,): Now, on mo- 


tion of Tremain & Tyler, plaintiffs’ att’ys— 

It is adjudged that plaintiffs, Charles August Edelhoff and Emil Rinke, 
do recover of the defendant, William H. Robertson, the sum of ‘two hun- 
dred and ninety-one és dollars ($291,55;), as aforesaid, t 


of five yf, dollars (5;s) | nd we (08k) 

sum of five interest, and sixty-eight 

costs, rfc in the , tothree hund wad tints ae 

($366,95,). for which nom jeden is hereby docketed. 
Judgment signed this 28th day of August, 1886. . 
Tiwotrny Grirrita, Clerk. 


21 (Indorsed :) U. 8. circuit court, southern district of N. Y. 
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Robertson. Judgment roll. ‘Tremain 
Broadway, N. Y. U. 8. circuit court. - 
Timothy Griffith, clerk. 
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sheets and squares, used for making or ornamenting hats, 
hoods, composed of straw, chip, grass, palm leaf, willow, hair, 


- or any other substance or material not specially enumerated or 


for in this act, twenty per centum ad valorem.” | 

Evidence was then adduced on the part of the plaintiffs tending to prove 
the description of said merchandise and commercial usage, which evidence 
was to the following effect, and by the following-named witnesses : 


Emit. RinKeE, one of the plaintiffs, examined upon his own be- 
25 _half, testified that his firm were importers of hats and tailor’s 
trimmings ; hat’er’s trimmings is the i ag part of our busi- 

ness. We deal in bands, bindings, and hatter’s cords. 
I am familiar with the commodities which have their commercial use 
ngs at whole- 


four samples numbered 832, 834, 842, and 844; these four 
been imported by us to. use as trimmings on straw hats, and are made of 


-@otton and silk; cotton by far the largest value. Out of case 920 I pro- 


duce one sample as article No. 930; there is only one article in that case. 
The commercial purpose of that article is that it is imported for trimm 
hats; it is made of silk and cotton, silk being chief value. Out of case 
No. 921 I produce thirteen samples; three of them are made of silk, the 
others are silk and cotton. To a large-extent these samples are ueed for 
ornamenting hats, while a part are used for binding hats. Binding isa 
part of trimming. Out of case No, 922 I have samples of eight 
26 _— different articles ; they are used for binding and trimming hats, and 
are made of silk and entton. I have no samples of case No. 923 
except this one that represents (producing sample) article No. 626. Thisis 
used for trimming soft hats instead of putting on a band. They put on 
this cord single or double, accurding to how much they want to sell the 
hat for. We sell this article to hat manufacturers, to jobbers in hat 
materials, and to manufacturers of hat cords who make these goods up in 


(Article No. 626 was assessed at fifty per cent., and under the ruling of 
the court at the close of the testimony this assessment was sustained, and 
intiffs did not recover upon it; the testimony therefore exclasively re- 
to this article is omitted in this bill.) 
Witness recognizes the custom-house entry signed by himself and made 
: the invoice exhibited to him, and said: I paid the rates of duty ac- 
tine to that entry, and also paid duty upon cartons and coverings as 
shown upon that entry and invoice. The duty upon the charges in that 
invoice which I paid was rated on (258) two hundred and fifty-eight 
marks and eighty-‘ive (85) plennigs (here’after itemized). : 
On cross-examination witness said: The sam I 
27 _—srepresent all the goods fairly that were included in case No. 919; 
there is only one width.of each of them ; there is no other article 
in this case except those. The samples produced from case 920 } 
represent the goods in that case, in which there is only one article.of 
ferent widths and numbered 930. The samples from case 922 fairly rep- 
resent a line of articles of different numbers. | taf 
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them. The articles such ag I see before me we call hat-bands and hat 
bindings. We use them for our own consumption only in binding ladies’ 
felt hats. I mean similar goods, not these particular goods. I 
30 _—_ should not say that all bonnets and hat manufacturers use that class 
of goods for trimming hats ; they use all sorts of ribbons. I am 
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not at all familiar with men’s goods. I am only speaking of my own | 


business, which is ladies’ goods. I use them for ladies’ felt hats in the fall 
of the year. They are also commercially adapted for use in men’s hats. 
I have never seen them used for any other . 

(The plaintiffs’ samples are thus ferment 1 "Out of case 919, Plaintiffs’ 
Exhibit No. 3; out of case 920, Plaintiffs’ Exhibit No. 4; out of case 921, 
Plaintiffs’ Exhibit No. 5; out of case 922, Plaintiffs’ Exhibit No. 6.) 


Cross-examination : 


I said that I never seen articles represented by these samples used for 
any other purpose than for the trimming of hats, bonnets, and hoods ; 
their use for any other purpose in 1882 and 1883, except making and 
trimming of hats, has not come to my knowledge. I am not we 

ed about those goods to know anything about that, beyond what 
‘have said, but [ have seen them used, and’ know that they are used as hat 
trimmings on ladies’ and men’s hats, and did not ever see them used for 


any other purpose. 


31 WiLuraM B. THoms, called as a witness for plaintiffs, testified : 

I am a hat manufacturer and commission merchant of house of 
Thoms and Baily, 616 Broadway. Have dealt at wholesale, and had ex- 

rience for years in articles that are used for trimming and ornamenti 

Pate and bonnets; I am familiar with the commodities that have 
commercial use ; some of those commodities are made of silk and cotton; 
we use bands and cords ; that is the principal things that are used ; some 
braids; the bands are made of silk and cotton. of the cords are 
made—in fact they are all made of silk and cotton—some, however, are 
made of all cotton, and some braids; everything we use in that line is 
made of silk. Satins, and other articles used for trimming,hats and bonnets, 
they are made of silk and cotton ; also ribbons. 1 describe those‘as bands. 
Am familiar with articles of the class represented by plaintiffs’ samples. 
The commercial use to which they are specially adapted is trimmings of 
hats exclusively, I should think. 

Q. Are there well-defined trade commodities that are used for 
32 trimming and making hats ? 

' _ A, I should say so; yes. That trade which deals in such trim- 

mings is called hat trimmings. The millinery term would be ribbons. 
_ ‘Q Have this class of articles a well-defined commercial purpose? 
A. I should think they thoroughly well designed for that purpose. 


Cross-examination : 
My business is -exclusively hat business—manufacturer and selling on 
commission. To the best of my knowledge the articles 
plaintiffs’ samples are not used for any other purpose except for the trim- 
: ming of hats. I only speak so far as I know. 
Redirect : ‘ 
Q. Referring to men’s hats, what are the trimmings on a hat ? 


My téstimony is that, so far as I know, these goods are i | od. 
Sifterent arn ot San, eee os ee es Ce a anyte 


* 


Josern Benuanpr, called for plaintiffs, testified: | 
' My business is straw goods, the same as William Knowlton & Sons 
ladies’ laces and children’s straw hats, the being H. Rernhardt Manufast 


uring Co. Have heen in that line of business 
familiar with the merchantable commodities 
use as materials for hats and bonnets, and in 
hats, bonnets, and hoods. 

Q. What clase of articles are so used ? 

A. Weuse illle 
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Eugene Lewis, called for plaintiffs, testified : 

My business is trimming ladies’ and misses’ goods. 
Lewis & Co. Am familiar with the commodities that 
stantial use in trimming or or’amenting hate or bonnets. 
materials fur hats in the commercial market ; some of the 

Or Ort 


% 
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Q. Do those articles (showing pleintifiy’ samples 3, 4, 6, and 6) 


f: 


mercially belong or not to the their 
for trimming or ornamenting hate and bonnets ? AS 


oe ag al 


35 and silk, and all silk. So far as I know during the year 1883 the 

use or commercial purpose these articles had was only for men’s 
hats. Ido not trim men’s hats, only women’s and misses’. These are 
only occasionally used for women’s hats. They are known as hatsbands, 
at | are for men’s hats. 


Cross-examination : 
Whether I deal in them much depends upon the fashion. 
The’ are a good many articles just for trimming ladies’ and misses’ hate— 
ornaments, flowers, and feathers ; quite a good many materials. I am not 
able to tell what may be so used. There is a great variety of them. 


Davip A. RutAy, called for plaintiffs, testified : 


My business is straw hats; my house is Vanderhoef and Co. Straw 
goods for use of men’s, boys’, children’s, and misses’ hats. Those trimmings, 
some of them, we use are hat bands, ribbons, satin ribbons, silk ri 
cords ete, These samples shown me (Exhibits 3, 4, 5, and 7) have their sub- 
stantial commercial use for trimming hats. Have not to my k 

any other commercial value than for such nse. My. commercial 
36 experience extends about seven years. These are well known arti- 
cles in the market. 


° : 


* 


SEIGMAN AHRENDT testifies: 


I am a buyer for the house of B. Altman and Co. on Sixth avenue; 
their business is dry —_ and fancy goods; they both manufacture 


and sell certain kinds o 

Q. What range of women’s wear do they manufacture and sell ? 

A. Only ladies’ suits and underwear, and in their business they make 
quite extensive use of ribbons of a great many varieties of colors and 
widths. We sell everything pertaining to ladies’ wear except millinery 

Neither manufacture nor sell millinery goods. nor hat-bands., 
t sell them. ‘These (plaintifis’ ~yen are used for hat-bands and 
binding the edge of hats, and straw hats, and men’s felt hate. ‘They. are 
what would be called the trimmings or ornaments for men’s hats. I do 
not know of any other use to which | they are put, or in Altman’s business 
could be put to. I can only speak as to this ribbon from my —o 
which I had on the other side of these articles. I have always in 
the ribbon business—ribbons, silks, and laces,on this side and on the 
other side ; for over 20 yeare in this business. 
e« Q.’State what the distinction is between those materials, such as are 
) exhibited here to-day, and the ordinary trimmings on the various 
37 ~— articles of women’s wear made ¢.nd manufactured other than milli- 


nery. 
A. Well, we take them for hat-bands like these ribbons here. 
* are in the first place a more cvarse grain, while a ribbon used for dress 
trimming, for making bows of, is made of a great deal finer grain, a softer 
grain ; , as a general rale, it is all silk, while most of these ribbons, or 
some of them, are cotton mixed. At the same time, for instance, a 
for dress trimming, or any other trimming, does come manufactured, 
we manufacture in this market—does come in certain widths a great deal 
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Moses 8. Marks, called for plaintiff, testified: fg 
I am y jpn type te: boys’ st liats; have been in that Ii 
a modities that have their chief ase in materials for hats. 

their substantial 
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40 Henry E. Browy, called for plaintiffs, testified and 
from the custom-house records the decision on the plaintiffs’ pro- 
tests and appeals, which are as folldws : | 


TREASURY DEPARTMENT, 
OFFICE OF THE SECRETARY, 
Washington, D. C., Oct. 3, 1884. 
Collector of Customs, New York : 

Sir: The Department is in receipt of your letters of August 4, Septem- 
ber 8, 13, 15, and 27 last, submitting the following appeals from your as- 
sessment of duty: XXX. Edelhoff & Rinke, Werra, August 20, 1883. 
XXX. From the reports of the appraisers it appears that some of the 
pe embraced in said appeals are properly subject to duty at the rate of 

per cent. ad valorem, as claimed by the appellants, under Treasury de- 
cision February 7, 1884, synopsis of decision 6179. You are hereby au- 
thorized to adjust such assessment upon such s, &c., &c. ; your assess- 


. ment of duty on the other goods being in accordance with the Department’s 


decision of March 7, 1884, synopsis 6226; May 29, 1884, synopsis 6375; 
and May 31, 1884, synopsis 6379, is hereby affirmed. | 
Very respectfully, 
8 H. F. FRrenca, 
Assistant Secretary. 


41 TREASURY DEPARTMENT, 
OFFICE OF THE SECRETARY, 
Washington, D. C., March 23, 1885. 
Collector of Customs, New York: 

Str: The Department is in receipt of your letters of January 6, 12,13, 
and 25 last, submitting the following appeals from your assessment of 
duty: XXXX Edelhoff & Rinke, Werra, August 20, 1883 (incladed 
in the list of others). XXXXX. You are hereby authorized to . 
at the rate of 20 per cent. ad valorem, the entries of embraced in the 
appeals, which were imported under the new tariff, and which the ap- 
praiser shall report dutiable at the rate under the act of March 3, 1883, 
and existing decisions of Department, as “hat trimmings,” and to take 
measures for fefunding the excess of duty. Your assessments on the other 
ser included in this importation withdrawn prior to July, 1883, is af- 


. Respectfully, 


CaHAaRLEs E, Coon, 
Assistant Secretary. 
CHARLES M. Vomsavr, called for plaintiffs, testified : 


42 - “T am an ry waged of hatters’ trimmings, noti and tailors’ 

trimmings, and for 19 years have been familiar with the merchant- 
able commodities that have their commercial value in use as materials for 
hats, or as trimmings for hats. There is a well-defined class of merchant- 
able commodities, which in the large markets have their substantial com- 
mercial value for the use of trimming or ornamenting hats or bonnets. 
Some of those articles are hat-bands, leather, and some kinds of braids, 
linings, all known as hatters’ trimmings. The goods represented by 
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James S. Enricn, called for plaintiffs, testifies : 


My firm is Ehrich Bros., dry goods and fancy goods, and for 12 years 
I have had exclusive charge of the buying. We deal in pretty nearly 
everything pertaining to men and women. Ribbons and hats, men and 
women’s hats, and bonnets and hoods. Among ribbons there is a distinct 
class known ashat ribbons, and another distinct class known as bonnet 
ribbons. We keep bonnet ribbons in our store as distinguished from 
other ribbons. They are millinery trimmings or hat trimmings. 


Cross-examination : 
Among the plaintiffs’ samples 3, 4, 5, and 6, 4 is the nearest thing to 
ahesene trimming. I would not buy it myself as a bonnet > 
46 + _— but it is the nearest thing to a bonnet ribbon. There is no bonnet 
ribbon among them that I know of. : 


GeorGE Browy, called for the plaintiffs, testified : 


Am buyer for William Carrol, manufactured of wool and straw hats, 
132 Greene street, and have been for 7 years. I buy trimmings. My 
experience has covered a class of commodities which have their commer- 
ial value for trimming or ornamenting hats or bonnets. I mean such 
articles as hat bands, hat bindings, cords of various kinds and from 
various materials. All of the plaintiffs’ samples, 3 to 6, now shown me, 
are included within the trimmings fur hats. I deal in them all. I do 
not know of any other use except for trimming or ornamenting hats or 
bonnets for which articles like those samples have any.commercial value 
in the general market. 
Aubert H. Evenrrt, called for plaintiff, testifies: . - 
I am a jobber in hatters’ trimmings. Have been for 12 
familiar with.the commodities that have commercial use as trimmings for 
hats and bonnets, such as cords and leathers especially 
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Bicuarp 8. Roserts, called for plaintiffs, testifies : 
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no other value they would have; no, sit. ; 


sells them largely. 
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Wiiu1au B. Harsey, called for plaintiff, testified: 
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H. L. Ecxsrern, called for plaintiffa, testifies : 


I am now confidential man in an importing-house, and was an examiner 
tic iser’s department in 1883: I recognize the invoice and saw 
the 8. 

Q. Look at plaintiffs’ samples No. 922 there, and compare it with the 
other samples, 51 9, 920, and 921, and tell the jury how, if at all, those 
samples differ. 

A. There is no difference, except in the material. Some are all cotton, 
and some are all silk and cotton. I was examiner from 1879 to August, 
1885 ; appraised trimmings and upholstering goods, and such thi 
come in that category—silks, cottons, wool, and worsted—and 
materials of a piece of goods. I classified this invoice for duty. 

919 was accepted under that entry. There was only 921 to 923 

entered on this invoice at that time. There was an extract made 
invuice—cases 919 and 920. I classified cases 921, 922, 

51 as hat-trimmings—es silk and cotton hat-bands, silk the chief 

| value—50 per cent. Then there was one item in there of cotton. 

\classified this (cotton being chief value) at 20 per cent. Case 922 I classi- 

‘fied as silk and cotton hat-bands at fifty per cent., silk being the chief 

value; and silk and cotton hat-bands (cotton the chief value) at 20 per 

cent. Case 923 I classified as manufacture of cotton at 35 %. 

were some worsted goods in there, and some silk and cotton cord, which 

I classified at 30 per cent. 

Q. What was the difference, if any, except, as to materials, between 
the articles you classified at 35 and 50 per cent? 

Q. (By Court.) Was there a difference? 

A. re is no difference in any of those, except that one with the 
cord—no difference, ex as to material. I examined these and 


2 ogerelpee they were silk and cotton goods, silk and cotton hat-bands, 
ilk chief value, at 50 per cent.; and in the cotton goods, I said silk and 
cotton hat-bands, cotton chief value, 20 per cent., as hat-bands. I knew 
at the time what those were for from an inspectiém of them. Ac 
cording to my knowl and belief, the’ belong to hatters” materials. 
This appeared in my report. 


52 Freprick P. WasHBURN, called for plaintiffs, testified : 

m salesman of hatters’ trimmings with Louis W ECo. 
Wereell almost all hat-bands, catins mostly ; there is a class of 
artisles having their substantial commercial value in the use of trimming 
hate: These samples, 3, 4, and 6, are such articles ; they are hat-bands. 

Have not to my knowledge any large commercial value for any other pur- 
 ‘pone'except for trimming hats. We import them and sell them to man- 
oe ee That was eo 

1 

On crose-examination he said : 

Hat trimmings is a trade term. I mentioned only hat-bands and satines 
as included under that term, because those were the only articles we 
handled to any extent. shase ame cles Inet eee 
as well. I only testified in relation to the samples and to the class 
goods which I sell which are known as hat are sold 
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sometimes the other. Some call it plaits and some braids; a 
the same thing ; some call it one thing and some the other. 

Q. Do you see before you flats e of straw, chip, hair, willow, palm- 
leaf, or a ax sg 

A. That is what we call a Leghorn flat. 

Q. That is a flat, is it? 

A. Yes, sir; that is an article that comes from Italy, called flats. 

(The article is marked Defendant’s Exhibit F and shown to the 


ury. 
56 : Ng Is there a well-understood trade term in your trade of flats ? 
A. Yes, sir; Exhibit F is a flat, known as such in our trade. 
Q. Do you see before you any samples of laces made of straw, chip, 
grass, palm-leaf, willow, hair, whalebone, or any other like material ? 
A. Those are laces. 
Q. These are straw laces ? 
A. Yes, sir; I have got several samples here in my book. ae 
(The samples are offered and received in evidence and shown to 
jury, and are marked Exhibit G.) 
~ Q. Do you see before you a braid or plait made of hair? — 
A. Yes, sir; that is a plait made of hair. 
Q. Do you see before you a plait made of chip or a braid made of chip? 
A. Yes,sir; there is a piece. 
Q. So that now we have plaits of straw, hair, and chip, so far? 
A. Yes, sir. 
Q. Do you see befure you, anywhere, what are known in your trade 


as trimmings made of straw, chip, grass, palm-leaf, willow, hair, or whale-. 


bone? 

A. Well, those we should call straw trimmings. 

(The samples thus identified are received in evidence, and shown to the 
jury, and are marked Defendant’s Exhibit H.) : 

I show you defendant’s Exhibit H, which you state is known under 
the term of laces or ‘trimmings in your trade;.and I. ask you 
57 whether or not the goods known under the term of trimming are 
well distinguished from plaits, braids, tisanes, willow sheets and 
uares ? 

A. They are, sir. 

Q. Do you see before you sample which represents tissues made of 
straw, chip, palm-leaf, hair, willow, or whalebone, or any other like sub- 
stance or material? , 

Aw I do; yes, sir; thére is one. 

m ote _— thus identified, is received in evidence, and marked Ex- 
ibit K. , 

Q. Is the article represented by Defendant’s Exhibit K well known in 
your trade under the name of tissue? 

A. Yes, sir; it is. 

Q. Do you see before you anywhere an example of what is known in 
your trade as squares com of straw, chip, grass, palm-leaf, willow, bair, 
whalebone, or any other like material or substance 

A. Squares would be, on this order, cut up in this way. That is the 
game materials as Defendant’s Exhibit K, or similar to it. Might bea 
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By the Court: 
What is a straw hood? 
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cheaper articles, and very much used at that 
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what pertain 
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by plaintiffs’ counsel 


why, 
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for 


I do not mean to say 
not used in the hat trade. 
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You do not mean that there are not laces of other k 
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nda of trimmings or 


Plenty of 


in the straw-hat 


On cross-examination 


I have not testified about 


A. I don’t know 
there are no other k 
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Redirect by CouNSEL FOR THE GOVERXMENT : 


‘Q. Does the term plait represent or name any article which is used in 
making or ornamenting hats, bonnets, or honds, except such as are com- 
posed of straw, chip, grass, palm-leaf, willow, hair, oP halebone, or some 
other like material ae substance? 

A. I should sa 

ioe Do you ma <a answer as to tissues made of straw, chip, 

a” Pavel willow, hair, or whalebone ? 
hould ; yes, sir. 

Q Do you make the same answer as to willow sheets, and also as to 
squares made of straw, chip, grass, willow, palm-leaf, hair, or econ 
bones ? 

A. No; I should say not. 

Q. Do you make the same answer ? 

A. Yes, sir. In this case you had one of my men here yesterday, Mr. 
Houston. 

| On recross-examination : 

I am confined more particularly to the straw part of my-basiness ; that 
is all I can testify to positively. 

Q. You don’t mean to say that there are not plenty of silk and cotton 
braids used for ornamenting hats other than straw hats? 

A. I don’t know anything about that. 

Q. And so with plaits ? 

A. 1 don’t know an ~ about that. 

Q. And so 3 
61 A. Laces, I su 
Q. And so wit Ps ot aa s of trimmings ? 
A. Ido not know why they could not. 


Redirect : 


Q. Are these samples called plaits and braids in this book z 

A. There are plaits and brai 

Q. Is a ribbon that goes round a straw hat in your binsieant’laiatie itp 
a hat ribbon ? 

A. No, sir; it is not. 


Recross: 


@ What would Lie iridies tueneieisieniinate 
Atal ord , or anything that you like; of course 
trim a hat with an hing you see fit tu ; mgr caer 
62 trimmed at all. is a little fancy band which 
around the hat that is in place of a common band. 
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Redirect by CouNsEL FOR THE GOVERNMENT : 

*Q. Does. the term plait represent or name any article which is used in 
making or ornamenting hats, bonnets, or hoods, except such as are com- 
posed of straw, chip, grass, palm-leaf, willow, hair, whalebone, or some 
other like material or substance? 

A. I should say not. 

Q. Do you make the same answer as to tissues made of straw, chip, 

ss, palm-leaf, willow, hair, or whalebone ? 

A. I should; yes, sir. 

Q. Do you make the same answer as to willow sheets, and also as to 
squares made of straw, chip, grass, willow, palm-leaf, hair, or whale- 
bones ? Z 
A. No; I should say not. 

Q. Do you make the same answer ? 

a Yes, sir. In this case you had one of my men here yesterday, Mr. 
ouston. 


On recross-examination : 


I am confined more particularly to the straw part of my: business ; that 
is all I can testify to positively. 

Q. You don’t mean to say that there are not plenty of silk and cotton 
braids used for ornamenting hats other than straw hats? 

A. I don’t know anything about that. 

Q. And so with plaits ? 

A. 1 don’t know anything about that. 

t lace? 
61 A. Laces, I su ; yes. 
Q. And so with all sorts of trimmings ? 
A. I do not know why they could not. 
Redirect : 

Q. Are these samples called ‘es braids in this book ? _ 

A. There are plaits and brai a = 

Q. Is a ribbon that goes round a straw hat in your business known as 
a hat ribbon ? 

A. No, sir; it is not. 

Recross: 

Q, Is it known as a hat ribbon? Of course every hat has a hat ribbon. 

Yow can trim a hat with diamonds or anything for ornament. 
, As a matter of commercial , do they trim them with ribbons? 

A. Yes, sir; I would say that hat [indicating counsel’s : 
with ribbon, of course. We sell wool and fur hats; I 
tecgne hymen? pemeryns we sell and supply factories in the 
year with wool and fur goods ; sometimes they use a binding upon 
and sometimes they do not ; they wouldn’t be called a trimming, I ; 
but still it is a matter of fashion. 

Q. Spee gage “ont | it before it goes on the head ? 

A. A braid or ribbon, or anything that you like; of 


trim a hat with Boog op see fittu; I 
a 


62 trimmed at all. There little fancy band which 
around the hat that is in place of a common band. 
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ROBERTSON, COLLECTOR, ETC., V8. EDELHOFF ET AL. 
66 Supreme Court of the United States. 


error, 


WiiuiaAM H. RoBERTSON, PLAINTIFF IN 
ag’t | Assignment of errors. 


CHaArRLes A. EpELHOFF AND Emit RINKE, 
defendants in error. 


Afterwards, to wit, on the second Monday of October in the same term 
before the justices of the said court at the Capitol, in Washington, come 
the said plaintiff in error by Stephen A. Walker, (his) attorney, and says — 
that in the record and proceeaings aforesaid there is manifest error in this, 
to wit, that by the record aforesaid it appears that the judgment afore- 
said in form aforesaid given was giver for the said defendant in error against 
the said plaintiff in errur, whereas by the law of the land the said —— 

— ought to have been given for the said plaintiff against the said t. 

And the said plaintiff prays that the judgment aforesaid for the error 
aforesaid and other errors in the record and proceedings aforesaid may be 
reversed, annulled, and altogether held for nothing, and that he, the said 
plaintiff, may be restored to all things which he has lost by occasion of 
said judgment, &c. 

STEPHEN A. WALKER, 
Attorney for PUff in Error. 


67 (Indorsed :) United StatesSupremeCourt. 9063. W.H. Robert- 

son, plaintiff in error, vs. Charles A. Edelhoff and Emil Rinvke, de- 
fend’ts inerror. Assignment of error. Ste A. Walker, at’y for pl’ff 
in error. Due service of a copy of the within is admitted Sept. 30, 1886. 
Tremain & Tyler, att’ys fordef’t in error. U.S. circ’t co’t. Filed Sept. 
30,1886. Timothy Griffith, clerk. 


68 Supreme Court of the United States. 


Cares A. Epe.Horr & Emit RINKE, 
plaintiffs in error, 


as Joinder in error. 
WILLIAM H. RoBERTSON, DEF’T IN ERROR. 


/. And afterwards, to wit, on the second Monday of October in said term, 
the said plaintiffs in error, by Tremain & Tyler, their evi iste 
into court and say that there is no errur either in the of proceed- 
ings aforesaid or in the giving of the j t aforesaid. 
And they pray that the said Supreme Court, before the justices thereof 
now here, may proceed tu examine as well the record and 
aforesaid as the matter aforesaid above assigned for error, and 
69 = that the judgment aforesaid in form aforesaid given may be in all 


things affirmed, &c. 
Se Se 
_ Attor’ys for Plaintiffe in ; 


(Endorsed :) U. 8. Supreme Court. Charles A. Edelhoff and Emil 
_ Rinke, plaintiffs inerror. William H. Robertson, def’t in error. Joinder 
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Ju the Supreme Court of the Muited States, . 


Ocroper Term, 1888. 


™ 


Wru1am H. Ropertson, COLLECTOR 
of the port of New. York, plaintiff in 
error, 


8. 
Cuarizes A. Epe.norr axp Emi, 
Rink. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW YORK. 
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Ocroper TERM, 1889. 


Wiiti1aM H. Ropertson, COLLECTOR 
of the port of New York, plaintiff in 
error, 

8. 
CuHaRLes A. EDELHOFF AND EmMIL 
Rink. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW 
YORK. | 


STATEMENT OF CASE. 


Action was to recover an sileged excess of duties ex- 
acted by the collector at New York. 

Plaintiffs below imported (in connection with some hat 
trimmings of cotton, and of cotton and silk) certain rib- 
bons of silk, or ribbons of which silk was the component 

12202——1 


meterial of chief value, and ‘upon’ these ribbons the ous- 
toms officers collected.e duty:of 50: per cent. ad valorem; 
ori the theory that. they ‘were et etnensert mere 
chandise” of silk. 


On the other hand, the importers claimed that these : 


ribbons were materials for trimming “ hats, bonnets, and 
hoods,” and should have ‘been ‘assessed at only 20 per 
cent. ad valorem. 

At the close of the evidence the court below directed . 
a verdict in favor of plaintiffs, upon plaintiffs’ motion, for 
the amount of duties exacted on these silk ribbons, and to 
this defendant took exception. The court also directed a 
verdict for plaintiffs for the amount paid on coverings, 
charges, and commissions ; to which defendant also ex- 


The record presents no question over the admission or 
rejection of evidence. 


SPECIFICATIONS OF ERROR. 


(1) The court below erred in refusing to grant defend- 
ant’s motion for a direction of a verdict in--his favor, 
which was denied, and to which exception was taken. 
(p. 23.) 

(2) The court erred in directing a verdict for plaintiffs, 
upon plaintiffs’ motion, for the amount alleged to have 
been unlawfully exacted as duties on hat ribbons, which 
motion was gfanted by the court; to which ruling of the 
court defendant’s counsel duly excepted. (p. 23.) 

(3) The court also erred in directing a verdict in favor 
of the plaintiffs, upon plaintiffs’ motion, for the amount 
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These “hat ribbons” or “hat bands ” were’ onemposed 
of silk, or of silk and cotton, silk being the component of 
chief value. (Seep. 7—m. p. 23; p. 18—m. p. 61; p. 8— 
m. p. 25; p. 19—m. pp. 53, 54; p. 23—m. p. 63.) 

Goods of silk, and goods of which silk is the com- 
ponent material of chief value, being alike in their clas- 
sification, we can, without danger of being misunderstood, 
speak of the articles imported as “ribbons of silk” 

“ silk ribbons.” 


Il. 


It will be conceded to'us that “Schedule L, silk 
silk goods,” in the tariff act of 1883, (T. I. 383, 22 
Stats., 510), covere these silk ribbons, unless they are 
“ specially enumerated or provided for” in some othe, 
clause of the same act. 

The material portion of Schedule L (T. I. 383) reads : 


All goods, wares, and merchandise not 
eager peri? rage mehr den or 
or of which sil the component material of 
value, fifty per centum | ad valorem. 


4 


_ There ig no paragraph of the act which. can be claimed 
as specially enumerating or providing for these silk rib- 
bens,. unless it be T. I..448 of “ Schedule N—Sundries,” 
and it only remains to be seen whether that does it. 


- HE. - 


“Schedule N—Sundries,” of the tariff act of 1883, 
does not “specially enumerate or provide for” silk rib- 
bons. 

The only paragraph in Schedule N which is claimed to 
be applicable (See T. I. 448, 22 Stats., 512) reads 


Hats, and so forth, materials for: Braids, plaits, 
flats, laces, trimmings, tissues, willow sheets and 
squares, used for making or ornamenting hats, bonnets, 
und hoods, composed of straw, chip, grass, palm leaf, 
willow, hair, whalebone, or any other substance or ma- 
terial, not specially enumerated or provided for in 
this act, twenty per centum ad valorem. 


It will aid in our interpretation of this somewhat tan- 
gled paragraph, if its various parts be carefully dissected 
and analyzed, and it is believed that by doing this its 
meaning as a whole, and the meaning of every word in it, 
will be found (if we exclude silk ribbons), and that such 
meaning will be seen to be in entire harmony with the 
rest of the act. 


A. The phrase “hats, and so forth, materials for,” is 
plainly a mere heading, similar to the heading of a sched- 
ule, as “Schedule N—Sundries ;” or a more perfect illus- 
tration, “Schedule M—books, papers, ec.,” in the same 
act. 
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None of these can be eoustrued as eciuuiorstivit 
ignations. They are merely pames of subjécte or 4 
and the articles enumerated are specified thereafter. 

This is further indicated by the way the same clause? is 
printed in the Revised Statutes, page 476, br spongustanis 
“Hats, &c., materials for.” — ; 

Clearly (as we shall see herenfie:), jhe wont Send. ~» 
forth ” in the act of 1883 refer only to bonnets and-hoods 
in T. I. 400, just as the “dc,” in the ‘prior act refers to 
bonnets and hoods ea mentioned in such :prior 
act. | Ae 


dee. 


Me 


BB. The words in the above paragraph (T. 1. 448) « or 
any other-substance or material” must be construed as if 
they were “or any other [like] substance or material . 
under the following familiar rule of construction ;, 


Where general words follow particular* 
oes oti to construe the former as 


larly mentioned. 
net. of Beat. lapomarts Law, 361, 2d'ed.) 


‘ann here cites, in a note, several cases, among 
which is St. Louis v. Laughlin, 49 Mo., 559, which holds 
that the words “ and all other business, trades, avocations, 
or professions whatever,” following the words “ auction- 
eers, grocers, ” (and a long list of other occupations), have 
been held not to include lawyers. - 


Where particular words are followed pA oe 
ones, the latter are to be held as Meh pee 
~ things of the same kind ut iy which 

—{Fotter's Dwarris on Stats. apd Conste,, 
~The general word which follows 
specific words of the same nature as takes its 
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‘Inter. of Beats. 200. 405.44 205.) 


‘This author gives a large number of illustrations (cit- 
nse Ellenton Hey op, ee Ur es 
few of which are here given. | | 
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, artificer, 
have bean held nate locieden erach arate AT © 


TTS viceite sacle enine” eilu } the words 
” have been 


7 io of like 


(See alee P People vs. Richards, 108 N.Y. 137, 148 
6s 100) 
These are a few of the many illustrations, of the ele- 
mentary rule of construction applicable, when a general 
word follows closely particular words, gusdem generis. 


Now, wnless these words be so construed, the’ words 
“straw, chip, grass, palm-leaf, willow, hair, whalebone,” 
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of this clause) should have inade 
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specific articles, if “composed” of these substances, and 
. 0 other. 


if 


8 
T. I. 400 that a straw hat should pay a certain duty, it 


* “would i impose @ little less duty on the materials anchor 


making a straw hat, and so of. chip, gress, palm-leaf, 


 @te. One duty is put on the completed article, and “ 
‘Jess duty is put on the same substance that is to be 


for making or ornamenting the article, and thereby the 


_ home laborer, who works up this material, is furnished 
_ an incidental protection. 


(2) This view, that the word “composed” modifies 


“hats,” etc., is strengthened when we note what the 
. subject of the paragraph is. 


The subject is “materials for” hats, bonnets, and 


- ‘hoods, i. ¢., materials for “making or ornamenting ” 


them. i 
And the word “composed ” logically and neces 


_ sarily refers to such materials, and those materials are 


enumerated as “ braids, plaits, flats, laces, trimmings,” 
etc. 


(3) When, in addition to this, it is proven without 
contradiction, as it is in this case, by Knowlton, a 
straw-goods manufacturer for over thirty years (pp. 19 
to 23), that in his trade there are “ braids” of straw, 


chip, grass, etc. ; and “plaits” of straw, chip, grass, 


. ete.; and “flats” of straw, chip, etc.; and “laces” of 


straw, etc.; and “trimmings” ; and “tissues” ; and “ wil- 
low sheets”; and “‘ squares” of straw, ete., it is respect- 


_ fully submitted that we have almost. a demonstration 


that Congress intended by this paragraph to reach these 
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Shel ance 
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. This witness not iooly tevtifien. ta: these. tdnias, being 
"A well-anderstond trode tera’ ih: the: .eteaw ¢railli(p. 
- 20—m. p. 56), but aleo that they: Werle: wisil for “slth- 
ing or ornamenting hats, bonnets, and hagde” {p; Sh—~ 

:) m. p, 58), end still farther, he produces samples of cash 
, OF these articles on the trial. : 

‘And in the same connection he further testifies (p. 
_, 22) that some of these words are not used in any tradé 
- but the etzaw, goods trade. For example, the: words 


“ plaite, tissues, willow sheets sud squares” do not rep-' 


' resent any article that is'used in making.or ornament- 

; ing hate, bonnets, and hoods, “except such a8 are composed 
of straw, chip, grass, palm-leaf, willow, hair, whele~ 
‘bone, or some other-like substance or material.” ©. 


i Poidonphry Lerten ang ye 
hats, bonnets, and hoods would prodace such 
_ senapumaah tents poms sll Coleen 
did not intend anything of the kind. : (See Ontre’vs 
_ National Bank, 100 U. 8., 239, 2445-U.-B..v: Kirby 
7 Wall., 482.) m Gaar, iy 
Hf the word composed sefere to hate, ecnmets, ted 

_, hoods, then this-paragraph only applieste ataterials and 
_ trimmings for straw hate, bonnets, aad hoods, chip hats, 

bonnets, and hoods, grase hats, bonnets, and hoods, ete:; 

and does not apply to materials and trimmings for silk 
' or wool ep far tans; Seana sill Shee 


; 


“ae 


. 


-- [ip that a sensible construction P')* sh? 
It does not soem posible that Ciigrem fatended tt 
‘make the of’ this . " upon 
the substance of the hat on which # ie pal.’ = 9. »”- 
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| Sach interpretation .involwes this;thanrdity<: A.cilk 
ribbon put on a chip hat would pay 20 per cent, while — 

. the: evene identical ibhoo: prs: chee cananithaeataledte 
50 per cent... “if jedadi ~: 

That cam not have been. the legieletive intent, Ibis 
the ribbon that fies its duty, and not the hat which it 
is intended to adorn. LT teggloo.! 

Again, if the rewind ‘be held to 


D. Weunsoy pared tne 1. 600 asd. I. 
"448 tote closély, and we readily ee ‘that these two pare- 
Graphs must be read 
As we sliall see hereafter, When ‘fitet used ‘it the act of 
1862, these Giuaés were placed tégether, the! clanse’as to 


£9 Dhey” asestllé' only purageagiies fa | 
covering hats, bonacta, and hoods, and mdmataleesil the 
pre agere 

idw ‘ol ed) soa bas ,zinb ati seni. edt aoddit ails 

- (1) Look at T. I. 400 Grete: 
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.(2) ‘If ‘now. we turn to T: 1. 448, which is evidently 

bet the complement of T. I. 400, and read it in the 

" game way, we find that the articles covered are “ braids, 
. -plaits,” etc. not of all kinds, but of a few kinds} 


to wit, such as are “composed of straw, chip, grease 


palm-leaf, willow, hair, whalebone, or any other [like] 
substance or material.” 
“ Braids, plaits,” etc., that are composed of ‘silk are 
- not and can not be edvered by T. I. 448, because they 
‘ are not designated therein. 


It is this distinction which takes the case at bar out from 
under the case of Arthur v. Lahey (96 U. S., 112-118) 
and other like cases. It is there held that— 


When Congress had designated an article by its 
specific name and imposed a duty upon it by such 
ae neral terms in a subsequent act or in a later 

oft he same act, although sufficiently broad to 
aoe are stich article, are not applicable to it. 


No doubt this is correct, and our position is not in con- 
flict with it. 
The distinction is, as we have som that the “hats, bon- 
nets,” and “braids, laces, trimmings,” ete., which Congress 
sn “hatiesinad 9 in T. I. 400 and T. I: 448, are those 
alone that are “composed of straw, chip, grass,” etc. 
Thus, if these two paragraphs (T. I. 400 and T. I. 448) 
are read together, as they were placed in 1862 (see post) 
and as they must bé read now to properly construe them, 
the conclusion is inevitable that Congress intended by 
them to cover hats, bonnets, and hoods compneed of cer- 
tain specified substances, and a class of materials for hats, 


E. ic ab declan cca ‘E'abe farniahes 

a happy illustration of how T. I. 448 should be read. 
This is T. I. 442, and is as follows: a 

Hair, human, bracelets, braids, chains, 

and ringlets, composed of hair or of which 


component material of chief value, thirty-five per 


centum ad valorem. 

Now, will anybody claim that a silk braid, because it 
is a “ braid” and commercially known as a braid and 
used as a braid, is covered by T. I. 442, and not by T. I: 
383? 

Of course not, because the braid that is covered by T. 
I. 442 is a braid that is composed of hair. 

Bet the word “ braid” is a more specific enumeration 
than the word “trimmings” in T. I. 448. In both cases 
the articles “ enumerated and provided fur ” are only those 
composed of the substances specified. 

is respectfully submitted that any other classification 
is impossible. 

F. It is a singular, and perhaps a significant fart, that, 
no other two paragraphs can be found in the tariff act of 


1883 so correlated to each other as these two, and it is sub... 


mitted that Congress, by this peculiar phraseology, indi- 
cated an intent to exempt hats, bonnets, and hoods, and 
hat, bonnet, and hood materials composed of silk, from 


these two paragraphs. 


14 
shnd now, in concluding: this analysie; let: me ank if it 


is reasonable to 


presume that Cungress in 1888 intended, 
by this loosely-worded clause, directed at cant 
materials, to put thé diity on these silk’ Hbbitis 30 per ane, 
post.) prt + yilorn ina # : 

The silk industries have long been subjects of special 
protection, as is shown by the rate of duty imposed upon 
all kinds of silk importations. There are few articles, in- 
deed, which have been required to pay a higher rate. 

Besides, what possible object could Congres have had 
in letting in these silk ribbons against our home manufact- 
ures 30 per cent. cheaper than other silk articles? Did 
Congress intend by its designation of certain articles com- 
posed of straw, grass, chip, etc., to admit these silk rib- 
bons at only 20 per cent. ad valorem, while others pay 50 ? 

The language should be most unequivocal that would 
permit of such result, and it is submitted that such an 
intent, in view of well-known history, surrounding circum- 
stances, and past legislation (see post) upon thie subject of 
silk is hardly conceiveable. 


IV. 


This construction of these two paragraphs, reached by 
a simple analysis of their provisions, it is confidently be- 
lieved, removes every difficulty from their interpretation. 

A. It puts them into entire harmony with each other, 
free from any absurd consequences. 

B. It brings them into harmony with all the other 
provisions of the statutes. 
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The history of these “hat, bonnet, and hood ” pase- 
graphs, when read in connection with oo Manor ae 
silk paragrapli, demonstrates that T. I. 448 does not and 
can not cover silk ribbons. 


A. The hat and bonnet clauses appear in the tariff act 
of 1861 (12 Stat., 192). 

The hat-material clause reads . 

Flats, braids, ta, sparterre, and willow squares, 


The hat-completed clause is the sixth sacceeding para- 
graph, and reads: 


These paragraphs certainly did not then cover “silk 
ribbons,” for they were covered eo nomine in the silk 
paragraph in the same act (12 Stat., 186, sec. 16). - 


(" 
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MB. Next, the tariff act of 1862 -(12 Stats., 551) brings 
together and enlarges these two paragraghs as follows: : ' 


_ ‘On bonnets, hats; and hoods for men; women; and 
children, composed of straw, chip, grass, palm- 
willow, or any other vegetable substance, or of 

. hair, whalebone, or other material not otherwise’ pro- 
vided for, forty per centum ad valorem. 

On braids, plaits, flats, laces, trimmings, sparterre, 
tissues, willow-sheets, and squares used for making or 
ornamenting hats, borinets, and hoods, ee of 
straw, chip, grass, palm-leaf, willow, or any other vege- 
table substance, or of hair, whalebone, or other ma- 
terial not otherwise provided for, thirty per centum 
ad valorem. 


(1) Notethis very significant fact: A completed hat, bon- 
net, or hood of silk might be covered by the first para- 
graph, but the second paragraph does not mention silk 
in its list of substances; therefore no braid, plait, flat, 
lace, trimming, sparterre, tissue, willow sheet or square 
made of silk was covered by the second paragraph. 


(2) Note again: The omission of silk from the sec- 
ond paragraph demonstrates that the word “ composed ” 
refers back to “ braids, plaits,” etc., and not to “ hats, 
bonnets, and hoods;” otherwise it would have been 
mentioned in the second as well as in the first para- 


graph. 


(3) Note again: “Silk ribbons,” as enumerated eo 
nomine in the act of 1861, were not interfered with by 
the act of 1862. They remained untouched by that 
act, and hence neither of the hat clauses of 1862 could 


tion, the silk clause of the act of 1864 
contains “ ribbons” es nontine. =—* 


C. The revisers in 1874 esparated 
follows, page 474: 


F 
; 


| 


F 


* 
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(2) In addition it must not be overlooked, that “rib- 
| bons ” of silk are eo nomine still designated and retained 
i with other silk articlee in the silk schedule. (See a pre- 
| ceding clause in Sched. H.) 


(3) The title “‘ Hats, &c., materials for,” page 476, 

1 is made necessary by reason of the separation of the 

| two paragraphs, and for the purpose of keeping up the 

| connection between the two. The “ d&c.” can refer to 
nothing else than to the preceding hat, bonnet, and hood 
paragraph. 

§>. Next, in 1875 (18 Stat., 307), Congress revamped 
the silk schedule (Schedule H) of the revisers. The act 
is entitled : 

An act to amend existing customsand internal- 


revenue laws, and for other purposes. 
Section 1 provides : 


; and’ merchandise 
hereinafter specified, the fol rates of duty shall 
be exacted, namely: On spun silk, for filling, in skeits 
or cups, thirty-five per centum ad valorem; on silk 
a ey ee ae ee ee 
and thrown or organzine, thirty-five per centam 
valorem ; on floss-silks, thirty-five per centam ad 


sch sles, chase, '@ woven oF a 
or i or 

ai eee eee 

si ten centum valorem; on all goo 

for, made of silk, or of which silk is the component 


+ i 
a ssa tinal 


Tees 


sixty 
Provided, That this act shall not: 
bre mee baer saecston boes x 
theses sentinel por coat centum or over in walus of 
cotton, flax, waol, or worsted. ie 


The general phrase in, the previons acts, to wit, all 


manufactures of silk,” is changed in this act of 1876 to 


2 


read “all goede, wares, and merchgndine,” ete... 
This change was evidently made to do away, with,the 


' 


ve intent to keep all ok “good 


wares, 


awe 
quirement that they shall be eo rated; “ frvespedtive Gf the 
olassifientioe thereof for dity by or waler previous laws, 
or of their commercial designation.” 

It will be noted that this clause is mnt directly re- 
salad by hoc oR MEA. ead leaks sy Siegal 
into that act. ie terme,the words which cover ailk: ribbous, 
(“all goods, wares; and merchandice”) damped with a 
meaning thereby given to them, and bearing euch meaning 
for eight yeare, and down to 1883, are carried fu,’ 


‘B. Tiwse the low remained anti! the tariff ect of 1 
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(Schedule {..) of the same act the phrase “alli goods, 
wares, and merchandise,” which were the identical words 


which had been covering silk ribhons ever since 1875. 


(See Reiche v. Smythe, 13 Wall., 162, 164.) For eight 
years those words meant (among other things) silk rib- 
bone. Now, what clause in the act of 1883. deprived 
them of any of their meaning? Certainly not the hat- 
material clause, for that was the same.as it had been long 
before. ) 


Thus we see that silk-ribbons, from 1861 to 1883, were 
not covered, for one instant, by the hat, bonnet, and hood 
paragraphs, or either of them. They were covered, co 
nomine, from 1861 to 1875 in the silk clause and by the 
words “ goods, wares, and merchandise ” in the silk clause 
of the act of 1875 down to 1883. 

These identical words, “ goods, wares,and merchandise,” 
which had covered silk ribbons for eight years, having 
been carried into the act of 1883, I am utterly unable to 
see how silk ribbons got out from under those’same words 
in 1883. | 


Let us now approach the question from the hat side 
of it. : 

The hat, bonnet, and hood clauses did not for ove mo- 
ment cover silk ribbons from 1861 down to 1883. 

The same old words are used in the act of 1883, and if 
these words did not cover these silk ribbons for twenty 
years prior to 1883, will some one tell me by what pro- 
cees of legerdemain these silk ribbons could get out from 
under the silk blanket, and crawl in under the hat blanket, 

and not be caught in the act? oF 


{— 


\\: By: whav-eale of constraction cin we exp, Gatwhilh 
Congress used in 1868 the very words whieh: had covered 
cilk ribbons for years ' before, it need: them: with any tee 
‘than @' Congress had ‘given to thea? 
And still farther, by what rule of eoustréction can we any, 
that when Congress used ia 1883 the very words ds to huts | 
and hat materiale it weed in 1861, and espécially im 1008, 
and in 1874, it weed them with any more messing than 
previous Congresses had given to them in 1861, 1963, and 
1874? 

To hold either of these propositions would atem to be 
in direct conflict with repeated well-known decisions of 
this court. 

In Reiche v. Smythe, 13 Waill., 162, 164, Mr. Tustios 
Davis, speaking for the court, says : 
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Blatch., 391; Hall v. Garthwaite, 3 Zabriskie, 143; 
Robins v. Omnibus Co., 32 Cal., 472. 


VI. 


The case of Hartranft v. Langfeld (125 U. S., 128) is 
not in conflict with tLe point we make, viz ; that the only 
trimmings covered by T. I. 448 are those composed of the 
substances specified therein, because that point was not con- 
sidered by the court in that case, was not raised by the 
exceptions in that case, nor apparently upon the argument, 
and certainly it was not discussed in the opinion. 

In that case the only issue tried below and presented 
in the record was, whether an article known as “ velvet 
ribbon” was covered by the word “ trimmings” in T. I. 
448. That the goods, to quote from the opinion of Mr. 
Justice Matthews— 

Were trimmings, was not a matter of 

neither was it disputed that they were used for 

ing or ornamenting hats, bonnets, and hoods, bat 
sively for that parpess, The teuasuy i the part of 
si or , mony on 

the plaintif jaliel te show that they were chic 

for making or ornamenting hats, bonnets, 

hoods, but that also might he, and sometimes 
were used for trimming dresses. The testimony on 
the part of the defendant tended to show that “they 
were dress trimmings equally with hat trimmings, 


and were commonly used as much for the one 
asthe other. In this state of the the 


fadge charged the jury as follows : 

And thereupon the learned justice quotes from the 
charge, which concludes, on page 130, with : 

The question is simply and purely one of fact, 


It is not 


x 


Thus it is seen that the contest in the Langfeld case 
was whether velvet ribbons were used chiefly for hats, bon- 
nets, and hoods, or for dresses, and that question, it was 
held, was properly left to the jury, under the evidence as it 
stood, and that was what was decided in 125,U.'8. 


made, argued, considered, or decided, that the word “ trim- 
mings,” in T. I. 448, can only apply to trimmings com- 
posed of certain specified substances or materials. 

That is the point presented by this record, and it is en- 
tirely different from the one presented in that record. 


IB. Moreover, in the case at bar the record shows evi- 
dence that the word “trimmings,” as used in T.1. 448, did 
not cover, and was not intended to cover, silk ribbons at 
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24 
all, while there was no such evidence inthe Langfeld rec- 


C. It may very well be that velvet ribbons (there be- 
ing no velvet schedule and they not having been desig- 
nated co nomine in past legislation) may have acquired the 
commercial name of “ trimmings.” 

But there is a silk schedule which covers these silk 
ribbons, and for many years they were covered eo nomine, 
and evidence as to commercial use will not take them out 
of a clause which does cover them, and put them intoa 
clause that by its terms and its history can not cover 
them. 


BD. Testimony as to commercial use will locate an arti- 
cle that is covered by general words or phrases, but will 
not take an article out from under its specific designation. 

This was held in effect in the “ Singing-bird” case 
(Reiche v. Smythe, 13 Wall., 162), and in the “ Almond ” 
case (Homer v. Collector,1 Wall., 486), and in the “ Patent- 
leather ” case (Movius v. Arthur, 95 U. 8., 144). 

In the latter case it is laid down as— 


2 ey = in esti 4a Pepe io 
utes, that specific provisions uties on a parti 
me fa ot at although ae keeiaes 
w of a su vent statute, 
is sufficiently broad to cover that article. 

If this be so in such case, how much more binding is 
the rule when the words of the subsequent statute are 
not sufficiently broad to cover the article ; and we think 
we have shown that the words “trimmings, * * * 


= 


com posed of steaw, chip; genes,” eta., im-the-eut of: 3008" 
are not sufficiently broad to cover silk ribbons. bw 

Indeed it is eubmitted thet, in the light of the phrnse- 
lire ill g eee oo 
end: we'ere’ thus eee 
shin'soave in Hernan v. Aster (100 0. Sean): ~ tf 


B.. This const cnn very well hobd:that the inene sede 
in the Langfald record.was properly left to the jury, and 
still bokd Stans on, tiie. sonoeil tha solal. jolge teatime sigh 
to direct a verdict an matter of cold lew. 

VII. 

Nor is the point we make, raised or passed apon in the 

opinion of Mr. Attorney General Brewster, quoted in the 
x. é‘ 

He was asked whether the phrase in T. I. 448 “not 
specially enumerated or provided for” doss-not q 
the straw, chip, and graces clause, rather than the 
plait, and lace clause, and after stating thet as the ques- 
tion, he very naturally heid that it did not. 

We are entirely content with his disposition of the 
question asked, but the point we make is entirely different, 
and one evidently to. which his attention was in no way 
called. Hise 

The phrase “ not specially enumerated or provided for” 
certainly does not qualify “ hats, bonnets, and hoods ;” it 
muet qualify materiale used for certain and com- 
posed of certain substances, or, it must qualify the words 
“ straw, chip,” etc. 


«<* 


s 
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- Our contention harmonizes entirely with either con- 
struction. 

We submit upon the other side, however, that the de- 
liberate judgment of the Treasury Department, after a full 
hearing of the parties interested and after careful con- 
sideration, is in accordance with our view. (See appen- 
dix.) 

It is submitted that while mere routine opinions may 
be of little moment, the carefully considered and deliberate 
opinion of the experts in the Treasury Department, who 
make of these customs questions a special study, and who 
keep familiar with past legislation thereon, is entitled to 


great weight. 
VIII. 


In any event, the court below erred in directing a verdict 
in favor of the plaintiffs for the amount of duties on hat 
ribbons, for the reason that, at least, there were questions 
of fact which should have been left to the jury. 

Plaintiffs moved for such direction, the trial judge 
granted the motion, and defendant excepted ‘thereta, and 
this ruling was error if there was any question of fact 
which should have been left to the jury. 

Of course, under such direction, we are entitled to any 
view of the evidence which is most favorable to our con- 
tention. | 


A. It was a question of fact whether these silk rib- 
bons were specially enumerated or provided for in T. I. 
448, or whether they were covered by the phrase “all 
goods, wares, and merchandise,” in T. I. 383. 
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IB. It was a question of fact whether these ribbons 


were “trimmings” within T. I. 448. (Tyng v. Grinnell, 
92 U. S., 467.) : 


C. It was. question of fact under Knowlton’s testi- 
mony whether the words “braids, trimmings,” etc., as used 
in T. I. 448, did not apply exclusively to the straw-goods 
trade and to straw-goods materials. (See ante, Point III, 
A, subd. 3.) 

In the light of his testimony above referred to, what 
right had the trial judge to say, as matter of law, that Con- 
gress by its use of those terms meart to cover silk ribbdas, 
which have been for years covered in previous acts by the 
very words in the silk schedule which are brought for- 
ward into this act? 


While, therefore, it seems that this case should be re- 
versed upon this point, it is very desirable that the court 
shall pass upon the main question presented in the case, 
in view of the fact that it will continge to rise until 
squarely disposed of. 


O. W. CuarMax, 
Solicitor- General. 
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APPENDIX. 


DEPARTMENT OF JUSTICE, 
Washington, D. C., February 15, 1884. 
Sir: By your letter of the 19th of November last, my 
rong eget ane pany chert in owre | 
3, 1883, . 131, and an opi ag aes 
from me as to the : Sotintradihels onli have 
now the honor to submit the following in compliance with 


your request : 

In Schedule N of that act it is provided— 

“ Bonnets, hats, and hoods, for men, women, and chil- 
dren, composed of chip, , palm-leaf, willow, or straw, 
or any other vegetable su hair, or other 
material, not specially enumerated or provided for in this 
act, thirty per centum ad valorem.” 

The question arising upon this provision I understand 
to be whether the words “not specially enumerated or 
vided for in this act” appl ee } 
bonnets, hats, and or men, women, i 
or to the material of which they are com 

ve a consideration, I am of the opi 
words referred to were meant to rin @ 
the description mentioned, and not to material out 
of which such articles are made. The aim of the pro- 
vision is to classify, for revenue purposes, certain arti- 
ceo of meneiaiors, ond te aa ee Sie : 

u 


prehend 

posed, which are not eleewhere in the act “ speciall 

enumerated or provided for.” Thus, while hats of ant. 
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silk or other 
are not dutiable 


trimminge of 
the tariff act, 


duty of 50. per cent. ad 
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was unanimously reached that imported merchandise, con- 
sisting of silk ribbons and other manufactures of silk, 
intended for use and used in making and ornamenting 
hats, is dutiable at the rate of 50 per cent. ad valorem 
under the provisions in schedule L (“ilk and silk a. 
schedule), TL, 383, for manufactures of silk, or of which 
silk is the component material of chief value, and not 
under the provision in schedule N (“Sundries ” schedule), 
= cb? for materials used fur making or ornamenting 
ts, 
You further stated that, acting as a unit, the said of- 
seid paragraph 420. opeciteally provides thot where the 
; se tee inn 
material is Hifferent from that of “ straw, chit:, grass, 
palm-leaf, willow, hair,” &c., (the articles named in para- 
graph 448), and is otherwise provided for in the tariff, 
then the duty should be assessed according to the rate im- 
posed on manufactures of such material regardless of the 
"The Departanent, on the 13th instant, in roply to wach 
t, on the 13th instant, in to * 
letter, informed you that it would i a a . 
to your carrying out such views upon liquidation of : } 
pact send arma einen eitanchanged po 
in acco , have ,or 
pone to change, the praction at your port so as to conform ‘ 
ise at a 


thereto ; that is, by classifying the 


At a recent hearing at the Department, given to Mr. 
Vaunderhoef, representing the menafscturers of hats in 


a 
ge. 


oo 2 : > 
“8S Backs 


was made. . 
You will be governed in the liquidation of entries made 
at your port in accordance with views. 
Respectfully yours, 


. Hw. MaYNaRD, 


Assistant Secrdary. 
CoLLeEctor oF Customs, New York. 


~) 


LE ee RE, ae nee eames ae eee 8 Ps a ad td 
‘ . ok ad a oF hotness tog a — ‘ 


oe ny He - 


% 


: vant ok 4 “¥ y 


a 


4 Es . 
5 yi wel * As 


a 7 | iio, wg, 


a 2 SD 
. | me 6 Pie. wh 
we Ae meee we we 
emia 2 ahi nctonds Ot Om 
CR he He adi, 8 ; 
i hat ae a ae ee Peer: 


- ek ‘ 
amy || 
Aare | ¢ 
——— 


re | a 
; * aly # cy 


- — 


plais- 


rEE 


terest $31.30 ; total, $291.85 (Rec., fols. 54, 20). The 
importations were in August, 1883, and there was no 
suggestion of defense for the duty on cartons, which 
were decided by this Court not to be dutiable (Ober- 
teuffer vs. Robertson, 116, U. S., 499). The Government 
claimed that because the trimmings recovered upon - 
(which were a species of ribbons) were composed of silk, 
or of silk and cotton, silk the chief value, they were 
dutiable under Schedule L at fifty per cent. ad valorem, 
as assessed, and not at twenty per cent., as claimed by 
the importers under Schedule N (Official Tariff Parag., ‘ 
448), Act of March, 1883, 22 Stat.,511,512. A portion 
of the merchandise in th« invoice in question had been 
assessed at twenty per cent. only (Rec., fol. 51). 

This case was docketed in this Court October 13th, 
1886, concurrently with the similar case of Hartranft © 
vs. Langfeld, for excessive duties paid on similar goods { 
at Philadelphia ; the same claims being made by the re- sf 
spective parties in both cases with like result. The lat- rs 
ter case was Numbered 750, and the present case No. | 
749 on the docket of this Court for October term, 1887, | 
during which term this Court upon the Attorney-Gen- ‘ 
eral’s motion advanced No. 750, and decided: it March 
19th, 1888, by affirming the judgment (125 U.'S., 128). 
The case at bar can only be distinguished in that its 
record exhibits no disputed evidence whatever relating 
to the use and general character of the trimmings in 
controversy ; while in the Hartranft case there was a { 
serious controversy of fact, and it was submitted to the ' 
jury under instructions to ascertain whether the chief 
or predominant use was for millinery or other purposes. 

In advancing the Hartranft case it in to be presumed 
that the Government in exercising its preference, se- ef 
lected its representative case; and the Atlorney-(Gen- 
eral’s motion for that purpose claimed : “ that an authori- 
tative determination of the true interpretation of the 
clause of the customs laws involved is necessary to 
their just and uniform administration.” That officer 
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On the merits, 


however, if this case isto be so pursued, the record 
will exhibit a striking coincidence of evidence between 
the case at bar and the testimony for the importers in 
the Hartranft case. 


The evidence in this case shows 


that there exists a class of “‘ commodities which have 
their commercial use in trimming and ornamenting 
hats,” and that plaintiffs dealt in such trimmings at 
wholesale and imported them (Rec., p. 25). 

The commodities involved by this bill of exceptions 
were represented by samples produced from each of the 
packages of the invoice in question, and these samples 
were marked as Plaintiffs’ Exhibits Nos. 3, 4, 5 and 6 
(Rec., fols. 27 and 30 and 51). The appraiser who 
classified the articles in controversy testified that there 
was no difference between them “except in the mate- 
rial ; some are all cotton ad some are all silk and cotton 
ee # and there was one item of cotton.” The latter 
he classified at twenty per cent., “ cotton being chief 
value.” (The tariff clause then applicable was trim- 
mings for hats twenty per cent., and “ cotton trim- 
mings ”—except, therefore, those for hate—thirty-five 
per cent.). This classification at twenty per cent. ac- 
corded in this instance with the importers’ conten- 
tion.. The appraiser, . however, classified the 
goods in controversy, as he testified,“ as silk 
and cotton hat bands, silk chief value ffty 
per cent.” The appraiser further says that there 
was‘no difference, except as to material, between the 
trimmings he classified at fifty per cent. and the trim- 
mings which he classified at twenty per cent.; that he 
‘‘ knew at the time what those goods were from an in- 
spection of them,” and that according to his knowledge 
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and belief they “ belong to hatters’ materials,” and that 
this appeared in his report. Rec., p. 18. 


In the presence of these undisputed facts, further 


amount of testimony is condensed in the record show- 
ing, as expressed by the witness Searle (fol. 43), that 
THERE 18 A WELL-DEFINED CLASS OF MERCHANTABLE COMMO- 
DITIES THAT ARE USED AS MATERIALS FOR HATS AND BON- 
NETs, and that “ HAVE THEIR COMMERCIAL VALUE IN THE 
USE OF TRIMMING OR ORNAMENTING HATS OR BOXNETS.” 
Various witnesses proceeded to describe what articles 
are included within that well-defined class of com- 


longing to that class of commodities. The wit- 


versy were shown, united in assigning them to 


Various other witnesses exhibited in more or less 
detail commercial experiences “in articles such as those 


Te ae 
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represented by the plaintiffs’ samples,” and that “the 
commercial use of those articles is for bands on hats, 
on bonnets. A band on a hat is a trimming, an outside 
trimming of a hat. Trimmings for hats * * * are 
made of cotton, cotton and silk, and satin. * * * ” , . 
Never heard of this class of goods being bought and 
sold for any other purpose (Rec., p. 9). The principal 
witness who represented a straw goods manufactory 
(Mr. Charles L. Houston, of Wm. Knowlton & Sons) 
testified : “‘ We use ribbons for trimmings. * * * 
There is a well defined commercial class of articles 
which have their values in the use of trimming and 
ornamenting hats. The kind of people to whom we sell 
such goods when they are made up are millinery and 
jobbers. The business of millinery houses in keeping 
ladies’ hats and everything pertaining to ladies’ hats. 
There is a great variety of materials they buy and sell 
for such hats ; materials used for trimming such hats 
are generally ribbons; those are the principal trim- 
mings”; and as to the plaintiffs’ articles, the witness 
knew that they were “ used as hat trimmings on ladies’ 
and men’s hats, and did not ever see them used for any 
other purpose” (Rec., fols. 29, 30). Other witnesses 
described other articles which are included within the 
same class of commodities, and named braids, cords, 
and other trimmings (Rec., fols. 31, 34, 37, 42, 47, 49, 
50), all agreeing, and no witness controverting the fact 
as repeatedly expressed by the witnesses, that there 
was “a well-defined class of merchantable commodi- 
ties whichin the large markets have their substantial 
commercial value for the use of trimming or ornament- 
ing hate or bonnets” (Rec., fol. 42); while individual 
witnesses described stated varieties of ribbons as among 
the trimmings so used, i. ¢., “ Gros-grain ribbons and 
satin ribbons, cords to some extent” (Rec., fol. 34). 
mings on a hat is exhibited in testimony, thus: “I dis- 5 
tinguish between the body of the hat * * * and : 
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the other things which go to finish it ; and it is the same 
with women’s hats. There is the body of the hat and 
then the other things that are put on to finish it are the | 
: trimmings ; first comes the felt and then the trimmings. a 
These articles (the plaintiffs’) have their substantial oe 
commercial use in the use of trimming hats” (Reo., fol. a 
38). Another witness who made straw hats 
said: “ As to what kind of a straw hat is trimming and 
what part is a hat without trimming, all except the 
body of the straw is the trimming. Precisely as in the 
wool hat all except the body of the wool. We sell with 


trimmings only. Houses that sell without trimmings 
are very rare. * * * They import the trimmings; 
some are made here. * * * The bands and | 
is really the same thing, only different widths * * * 
(Rec., fol. 39), * * * the goods represented by . > 
plaintiffs’ samples have their commercial value es-het- ts 
ters’ trimming only,” and are “adapted to men's straw Se 
hats and wool hats and fur hats as well as boys’ hats, 
some of them ” (Rec., p. 15). They are all “ included 
within the trimmings for hats.” “ Among ribdone there 
is a distinct class known as hat ribbons, and another dis- 
tinct class known as bonnet ribbone. *.¢ © They ere 


riorennns ghtertite wetape -</s (Ree., p. 16). 
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cotton together, which we call imitation, and known as 
hat ribbons; they are a well-defined class of commercial 
commodities, have no substantial valee for any other 
purpose;” and the plaintiffs’ samples belong to that 
class (Rec., pp. 16, 17). 


ported under the new tariff and which the appraiser 
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shall report dutiable at that rate under the Act of March 
3, 1883, and existing decisions of Department as hat 
trimmings, and to take measures for refunding the excess 
of duty” (Rec., fol. 41). It thus appeared that the 
Treasury Department in fact had directed, under date of 
March 23, 1885, a refund of duty exacted in excess 
of twenty per cent. on silk or silk and cotton hat rib- 
bons like these in controversy ; after having previously 
and under date of October 3, 1884 (Rec., fol. 40), in 
terms referred to the Synopsis of Decision 6197, which 
published as authority the opinion of Attorney-Gen- 
eral Brewster, dated February 15th, 1884, elsewhere 
quoted in this brief. 

It would seem that under these circumstances there 
was nothing further to be said in this case; and that 
upon this showing the judgment confirming the allow- 
ance of plaintiff's appeal and “ in favor of the plaintiffs 
for the amount alleged to have been unlawfully exacted 
as duties on hat ribbons” (Rec., fol. 63) should be 
affirmed. 

There was no testimony introduced on the part of the 
Government tending to vary or to dispute the facts or 
inferences exhibited by the foregoing evidence. The 
only testimony proffered for defendants was that of Mr. 
Knowlton, of the firm of William Knowlton & Sons, 
whose practical man, Mr. Houston, had already testi- 
fied (Rec., fol. 29) on the part of the plaintiffs. The 
testimony of Mr. Knowlton for the defense was simply 
in effect that in Ais trade of straw goods manufacturer 
there were articles which were known in his trade as 
braids—straw braids or plaits, flats, straw laces, hair 
braids, or hair plaits, chip plaits, straw trimmings, and 
tissues and squares, and willow sheets, which particular 
articles were “all used in the manufacture of straw 
goods, making hats, bonnets, caps, and other things in 
his (our) line of business” (fols. 55, 56, 57, 58). The 
plaintiff, in objecting to this testimony, claimed that 
this circumstance was of no significance, and on cross- 
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examination brought out the testimony of the same 
witness admitting the fact that he was not 


hat trade ;” and that he did not mean to say that there 
were “ not other kinds of braid that are not used in the 
hat trade,” or that there were not laces of other kinds 
than those used in the straw hat trade, and used for 
trimming hats ; and that he did not mean to testify that 


hat trade to which he referred; and that he did not. 
mean to testify that there were not also other kinds of 


of which trimmings for hats are made (Rec., fols. 59, 
60) ; and that de was confining his testimony particau- 
larly to the straw part of the business, which was the 
only thing he could testify to positively ; and that he did 
not mean to say that there were not plenty of silk and 
cotton braids and plaits and laces and all sorts of trim- 
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and hoods. 
Incidentally it may be obberved that all of the 


witnesses recognized the class of goods comprehended 


10 


under the term “ trimmings” to be articles used to 
trim. 


In this state of the proofs the only question was one 
of law, and it was so regarded below by the Court and 
by the parties. 


Questions. 


The contention of the Government below was that 
although the plaintiffs’ articles were in fact within the 
commercial class of trimmings used for making or 
ornamenting hats, bonnets or hoods, yet the circum- 
stance that they were composed of silk or of silk and 
cotton, silk chief value, withdrew them from the twenty j 
per cent. rate of duty and subjected them to the rate of ai 
fifty per cent. ad valorem under Schedule L, as a manu- a) 
facture of silk not otherwise provided for in that act. 
The plaintiffs claimed that trimmings used for hats, “ae” 
etc., being a more specific designation, located them at 
for duty under Schedule N, as held by the Court be- i 


low. a 


POINTS AND ARGUMENT. 
I. 


The materials for hats, when comprising 
any of the articles described in the para- 
graph under consideration, no matter of 
what material composed, are embraced in 
the classification under that clause at 
the rate of twenty per centum ad valorem. 


The clause under which the verdict was rendered is in « 
Schedule N (22 U. 8. Stats., p. 512), and reads : “ Hats, 


cially enumerated or provided for in this act, twenty 
(20) per centum ad valorem.”: The clause under which 
the Government claimed and, assessed the merchandise 


cient to comprehend such articles upon which a higher 
rate of duty is fixed, are nqt applicable to it, and will 
not prevail to make such higher rate of duty ; bat thas, 
| if the jury find the goods: in question are trimmings 
bs weed for making or ornamenting hats, and also find 


: 
: 
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that silk is the component material of chief value, the 
verdict should be for the plaintiff.” This instruction 
was given by the Court, subject to the qualification 
that “the jury must be satisfied that the use to which 
they (the articles) are chiefly applicable * * * was 
in making or ornamenting hats, to bring them within 
the scope of the clause of the Tariff Act imposing a 
duty of twenty per cent.” The Court, in that case, in- 
structed the jury that it was “‘the use to which these 
articles are chiefly adapted, and for which they are 
used, that determines their character within the mean- 
ing of this clause of the Tariff Act ;” and the Court re- 
fused to instrvct the jary that, if it found that silk was 
the component material of chief value of the goods in 
question, then the rate of duty should be fifty per 
centum ad valorem” (see Rec. in Hartranft vs. Lang- 
field, pp, 52, 53, 54; also 125 U. 8., pp. 130, 
131, 132). In that case there was no controversy 
in the evidence as to whether the merchandise was or 
was not trimmings (says this Court at p. 133), because 
overybody called them “ trimmings,” manifestly “ ac- 
cording to the natural meaning of the word,” and be- 
cause they were “used to trim;” nor was there any 
contention over the fact that the articles were composed 
chiefly of silk. There was a contention over the fact 
as to whether the articles were or were not chiefly 
“‘used for making and ornamenting hats, bonnets and 
hoods,” and the issue as to such use was submitted 
with explanatory instructions to the jury. Zhe rulings of 
law, were that if so used, and if trimmings, then notwith- 
standing they were of silk, they were dutiable at 

per cent. only, being specially provided for under the 
hat material clause ; and therefore, as this Court said at 
page 135, “ they were excluded from the operation of 
all other” clauses. Such ribbons, so used, were 


nes, Os Comet then declared, at twenty per cent. — 


only. 
In the case at bar, as the merchandise was proved to 
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be “ trimmings ” generally seed for making and orna- 


dence adduced to the contrary, the Court below likewise 
held the proper rate to be twenty per cent. ad valorem, 


, and that such rate was to merchandise 
of this character, com of silk, and of silk and | 
. | 


The respective contentions of the parties and the 
conclusions of law of the Court below, in the case at 


| 


: The tariff had placed one rate of duty on the cotton 
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that silk is the component material of chief value, the 
verdict should be for the plaintiff.” This instruction 
was given by the Court, subject to the qualification 
that “the jury must be satisfied that the use to which 
they (the articles) are chiefly applicable * * * was 
in making or ornamenting hats, to brizg them within 
the scope of the clause of the Tariff Act imposing a 
duty of twenty per cent.” The Court, in that case, in- 
structed the jury that it was “‘ the use to which these 
articles are chiefly adapted, and for which they are 
used, that determines their character within the mean- 
ing of this clause of the Tariff Act ;” and the Court re- 
fused to instrvct the jury that, if it found that silk was 
the component material of chief value of the goods in 
question, then the rate of duty should be fifty per 
centum ad valorem” (see Rec. in Hartranft vs. Lang- 
field, pp, 52, 53, 54; also 125 U. 8&., pp. 130, 
131, 132). In that case there was no controversy 
in the evidence as to whether the merchandise was or 
was not trimmings (says this Court at p. 133), because 
overybody called them “ trimmings,” manifestly “ ac- 
cording to the natural meaning of the word,” and be- 
cause they were “used to trim;” nor was there any 
contention over the fact that the articles were composed. 
chiefly of silk. There was a contention over the fact 
as to whether the articles were or were not chiefly 
‘“‘used for making and ornamenting hats, bonnets and 
hoods,” and the issue as to such use was submitted 
with explanatory instructions to the jury. Zhe rulings of 
law, were that tf 80 used, and if trimmings, then notwith- 
standing they were of silk, they were dutiable at twenty 
per cent. only, being specially provided for under the 
hat material clause ; and therefore, as this Court said at 
page 135, “ they were excluded from the operation of 
all other” clauses. Such ribbons, so used, were 
dutiable, this Court then declared, at twenty per cent. 
only. 

Ba thie coms chien as the merchandise was proved to 


is 


be “ trimmings ” generally ‘used for making and orna- 
menting hats, bonnets and aoods, and there was no evi- 
dence adduced to the contrary, the Court below likewise 
} held the proper rate to be twenty per cent. ad valorem, 
and that such rate was applicable to merchandise 
of this character, composed of silk, and of silk and 
cotton. > 

The respective contentions of the parties and the 
conclusions of law of the Court below, in the case at 
bar, were, therefore, on all fours with the issues of law 
as framed in and determined by this Court in the Lang- 


that authority. 
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the paragraph corresponding to that now under examina- 
tion. 

This Court held the case to be a clear one ; that the 
special clause relating to hats withdrew to itself the 
cotton articles mentioned which otherwise would fall 
under the cotton schedule ; and tbat braids made of 


cotton and used for hats were subject only to the lower 


rate—the millinery duty; while other cotton braids 
would be classified in the cotton schedule at the higher 
rate of duty. 

Thus, in the case at bar the “ trimmings” used for 
hate and bonnets, composed as they are of silk and 
cotton mixture, should be classified under the paragraph 
denoted by the verdict. 

As upon the record, the case at bar cannot be distin- 
guished in principle from the Zimmerman case, it is re- 
spectfully submitted that the judgment should be af- 
firmed upon that authority. 


KXr. 
No Grounds for Reargument ; No Reasons for Reversal. 


Here, then, are two adjudications of this Court that 
suffice to dispose of the case at bar, unless a re-exam- 
ination of those decisions is to be permitted. 

It would seem that the propriety of the case would 
forbid such re-examination unless the highest law 
officer of the Executive Department should certify to 
the necessity and furnish some reasons. As far as can 
be ascertained no opinion of this character has been 
rendered or asked for. This Court as well as the par- 
ties, would seem to be entitled to some reason certified 


by responsible authority why the ordinary rule of sare 
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IV. 


The ruling below accords with the true construction. 


If it be in order to defend the two designated 
decisions of this Court by enlargement of the sug- 
gestions contained in its opinions, the following con- 
siderations are respectfully submitted: 

The controlling thought running through the hat 
materials section and which puts the designation of 
the articles intended to be covered by it beyond dispute, 
is that connected with the use to which the articles are 
to be applied, «. ¢., “‘ materials for hats,” is the genus 
for the articles, “trimmings” shows the species, but 
the word “trimmings” is given a broad scope by 
the addition of the descriptive words “used for 
making or ornamenting hats, bonnets,” <&., of 
.* * * any other substance or material.” 
Congress apparently intended by the language 
employed to make all materials coming within 
the particular designation of “ braids, plaits, flats, laces, 
trimmings, tissues, willow sheets and équares,” of 
whatever substance composed, used in the manufacture 
or ornamentation of hats, bonnets and so forth, subject 
to a duty of twenty per centum. 

That Congress intended the language of the section 
should have the interpretation contended for is further 
indicated by a reference to the section fixing the duty 
upon manufactured hats, and so forth, and to the his- 
tory of both sections. Manufactured “ bonnets, hats,” 
etc., were, from 1862 until 1883, admitted upon pay- 
ment of a duty of forty per cent:, while certain hat ma- 
terials during the same period paid thirty per cent. See 
Acts of 1862, Chapter 163, 12 Statutes at Large, page 
551, and U.S. Revised Statutes, Section 2504, Schedule 
N. The obvious inference is that Congress meant to . 
favor our manufactures by a discriminating duty in their — 
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favor of ten per cent. The tariff under those statates 
was administered in that wa}. In the Act of 1888, 
Schedule N, it was provided. that “bonnets, hats and 
hoods for men, women and children, composed of chip, 
grass, palm leaf, willow or straw, or any other 
substance, hair, whalebone of other material, should pay 
thirty per cent. ad valorem,” (except “‘ hats of wool” which 
are specially provided for in Sch. K.), while hats, and so 
forth, materials for braids, plaits, flate, laces, trimmings, 
tissues, willow sheets and scares, used for making or 
ornamenting hats, bonnets and hoods, composed of 
straw, chip, grass, palm leaf, willow, hair, whalebone, 
or any other substance or material” should pay 
“twenty per centum ad valoyem.” These two sections 
being “in part materia,” shduld be considered together, 
and, as under the first. section, “ hats, bonnets,” etc., 
when manufactared with all their trimmings and com- 
ponent parts, would be subject to a duty of thirty per 
cent., the second section should be construed to admit 
the hat or the bonnet subject io the lower duty; other- 
wise the evident intention of Congress in these sections 


The statute makes the use to which the articles are to 


applied the paramount consideration in determining the 
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the section now under consideration Congress has 
adopted just such language in terms prospective and 
adapted to that express purpose. If they had had this 
language of the learned Chief-Justice before them at 
the time when they framed the act they could not have 
more thoroughly complied with the suggestion con- 
tained therein than they did when, in the section under 
consideration, they employed the words “ trimmings 
used for making or ornamenting hats.” 

It is noteworthy that while the paragraph under ex- 
amination mentions “ braids, laces, tissues, trimmings,” 
etc., for hats, etc., these articles when not for hats are 
elsewhere described at other rates of duty in many in- 
stances by the same names. 

Thus, “ cotton braids” at 35 per cent. in Schedule I, 
together with “ cotton laces” and “ cotton trimminge ¢ 
at 40 per cent. ; this, in association with cotton gimps, 
cords, galloons, etc., all of which are also 
“ Linen laces” at 30 per cent. in Schedule J; laces of 
gold, silver or other metal at 25 per cent. in Schedule 
N; “braids” of worsted and “ binding; ” at 50 per cent. 
ad val. and 30 cents per pound, together with other 
galloons, cords, tassels, fringes, gimps, ete. (all of which 
articles are trimmings), and “dress trimmingé.” (thus 
In the same way that Aat “braids” are not intended 
when “ hair braids” (35 per cent.) and “ cotton braids ” 
and worsted “ braids” are elsewhere mentioned, so hat 
“laces” or bonnet “laces” are not included in the 
cotton laces, linen laces, metal laces, etc., eleewhere 
mentioned ; and so hat “trimmings” are not included 
in the “ cotton trimmings,” “ dress trimmings,” worsted, 
wool, silk, linen or mixed trimmings elsewhere other- 
wise described. 

Again, the words, “ composed of straw * * * or 
any other substance or material” may be grammatically 
allied either to “braids * * * étrimminge ae 
“‘ hats, bonnets and hoods,” and seated result does 


eae 


of specified materials or the articles composed of this 
or that substance, or material that are enumerated or 
provided for. Duty is never imposed upon substances 
or materials, but the duty is to be levied upon the 
described articles imported ; or, as expressed in the 
initial section of the tariff (22 U. 8S. Stat., p.-488), 
‘‘there shall be levied, collected and paid upon all 
articles imported from foreign countries and mentioned 
in the schedules herein contained the rates of duty 
which are by the schedules respectively prescribed, 
namely,” etc. (Sec. 6, Tariff, 1883). | 


V. 


The evidence established that there is a 
well-defined class of commodities having 
their chief commercial value in their use 
tor trimming hats that are imported for 
that purpose; that are recognised in com- 
merce as TRIMMINGS for that purpose, 
as distinguished from TRIMMINGS for 
other purposes; and THAT ANYTHING 
THAT HAS ITS SUBSTANTIAL com- 
mercial use for TRIMMING HATS IS A 
TRIMMING, as the word iteelf denotes no 
one article, but includes a class of articles. 
Such articles are dutiable only at twenty 
per cent. 


There is no evidence in this record (although the record 
affords full exposition of the commercial usage respecting 
the article described ) that the words “ materiale for hats” 
and “ trimmings,” have any other or different significa- 
tion, commercially, than the same words have in their 
ordinary acceptation. 


distinguished from " the body off the hat,” the things that 
are put on to finish it;” as with men’s eo “ it is the same 
with women's hate” (Rec., fol. 88). “ Hat bodies” are 


hat ribbons, and another digtinct class known as bonnet 
ribbons. THEY ARE MILLINERY TRIMMINGS OR HAT TRIM- 
uinas (Rec., fols. 43, 44). ‘This is the reasonable ex- 
planation confirmed by the evidence in the record ; and 
there was no diversity betyeen the witnesses. It was 
shown, too, that the materiajs used were of great variety. 
Says one witness : “I find in this hat shown me mate- 
rials of silk, and leather, and paper, and satin in the 
trimmings on the hat” (Rep., fol. 44). 

It is demonstrated by thé record, that there is a well- 
defined class of articles Which have their substantial 
commercial value as merchantable commodities in their 
special adaptation and use, as materials for and as 


trimmings * * * for making oF qqneneeanS le 
bonnets or hoods. 
Upon this class Congresd legislated in terms of com 


mon speech. . 

tion of language, and the commercial usage are all in 
accord. By this common standard, the plaintiff's com- 
modities are aptly described, rare cbt 


materiale for hats, must inelude the articles described in 
the testimony in thie case. ' 


Those articles are variously termed in the testimony, 
hat ribbons or millinery ribbons, but are all trimmings 
used for making or ornamenting hats or bonnets. They 
are fairly and honestly “ materials for hats,” and they 
also are “trimmings used in making or ornamenting 
hats.” Had Congress intended to restrict the applica- 
tion of the section exclusively to articles of ornamenta- 
tion, they certainly would not have inserted the words 
“for making or” before the words “ ornamenting hats, 
bonnets,” and so forth. Jn the case at bar, the articles 
are all trimmings, and trimmings are used both in mak- 
ing and ornamenting, as the testimony shows. 


| | The correspondence between the two (Langfeld and 
| | Edelhoff) records of trials conducted in different places, 
between different parties and under different auspices, 
by different lawyers and without co-operation, ex- 
hibits the commercial fact to be exactly that to which 
the language of Congress was apparently addressed ; 
and that fact (evincing the coincident statutory impli- 
cation) is as expressed by one witness (Rec., fol. 49) : 

“ There is a class of articles having their chief com- 
mercial value in their use for trimming hats; * * * 
they are a well defined class of commercial commodi- 
ties.” 

* Such articles came specially adapted for hats. They 
are recognized in commerce as trimmings for that pur- 
pose as distinguished from trimmings for other purposes” 
(Rec., fol. 50). 

“ ANYTHING THAT HAS ITS SUBSTANTIAL COMMEROIAL 
USE FOR TRIMMING HATS I8 A TRIMMING ; that is about all 
| that means.” 
| “ The term would not convey any one article ;” but in- 
cludes a class of articles (Rec., fol 53). 


The hat material clause is one of many similar tariff 
| clauses intended to reach certain articles not elsewhere , 
| “ specially enumerated or provided for in the act,” and 


= 


thus to draw within its descriptions the articles therein 
specially denominated, although some more general 
terms elsewhere might otherwise have comprehended 
such articles. : 


. 
é 


The special articles thus included here are such asi 
are represented by the leadiig nouns in the paragraph, 
to which nouns all the rest of the language is attached 
by way of description or liniitation, ¢. ¢., the * braids,” 
the “ laces,” the “ trimmings,” &c., must be for the use 
described. Having fixed then upon the article—-the 
subject, the leading noan—ahd qualified it by the statu- 
tory use, the description bedomes at once general and 
covers such an article for that use, whether composed of 
straw, hair, whalebone or any other substance or ma- 
teral. Hence it is natural the words of this paragraph 
should be, and they are, largely of a descriptive rather 
than of a denominative charicter. This is directly the 
case as to the particular wortls in such section affecting 
and describing the particular articles under investiga- 
tion in the case at bar, to. wit, “ materials for huts,” 
Rear» oS aecrsoiengs or Green She 


pertinent noun of epcial deerpton her is the word 
“ trimmings ” (for the words,“ materials for” are of the 
most general character). 
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The word “ trimmings” ix a noun made out of the 
participle of the verb “ trim’ and it is rather a descrip- 
tive noun than a name noun. , Mr. Webster defines it as 
“ that which serves to trim, make right oF fit, adjust, 


of art. Fow men are so ignorant. es not to know what 
is the meaning of the words “material” and “ trimming" | 


(The governmental obscurity in the case at bar 
does not arise from any difficulty in understanding 
the meaning of the words used in this section, but does 
arise in applying them to articles of commerce— 
that is, the customs officers have refused to examine 
into the questions of fact as to whether a certain article 
is in fact a trimming used for making or ornamenting 
hats). There is no ambiguity or room for ambiguity in 
the meanings of the terms themselves. Controversies un- 
der them are artificially created by reason of diversified 
conditions of fact claimed to be included within or ez- 
cluded from the stated descriptions. Such a controversy 
involves no question of construction or interpretation, but 
only the simple issue of fact as to whether the articles, ae 
described in the testimony, correspond with the tariff de- 
scriptions. Does the natural import of common words in 
the statute describe the articles described by the witnesses ? 
Upon this correspondence there is no room in the case 
at bar for any dispute. 

The testimony is without contravention that trim- 
mings used for hats, bonnets and hoods denote a well- 
defined class of commodities used to trim with. It is 
clear that the commercial meaning of the ‘words - of the 
section that particularly apply to the case at bar, i. ¢., 
“trimmings * * * wused for making or ornamenting 
hats, bonnets or hoods, d&c., does not differ from the or- 
dinary import of the words employed by Congress. It 
follows, then, that “ their interpretation is within judicial 
knowledge and, therefore, matter of law” (quoted from 
Matruews, J.,in 116 U. S., p. 12; Marvel vs. Mer- 
ritt). 

This rule is well settled, and its application is illus- 
trated in Swan vs. Arthur, 103 U. S., 597, where it was 
sought to diminish the terms of description “ silk braids, 
etlk laces, silk galloons,” &c., by evidence of commer- 


Warre, Ch. J., said: “ While tariff acts are gen- 
erally to be construed according to the 


fore, it was shown that they were regarded differently 
by dealers it was right to cldssify them at sixty per 
cent., i. ¢.,as silk laces, &c.”  “ Alll goods made mb- 


1889, this Court says, Fuiize, Ch. J.: 
va. Arthar, 102 U. S., 208, 211, 212, Mr. eaclany 10 
Lz1, delivering the opinion of the Court, makes the die- 
tinction between the use of a' description applicable to 

many kinds of goods having different names and the use 
of the specific name itself entirely clear, and upon that 
distinction the disposition of'the case turned.” 

In Greenleaf ve. Goodrich, 101 U. S., 284, the phrase 
goods “ of similar description” being before the Ooart, 
Srnone, J., said it was “pot a commercial term.” 
While it was true that where words of art or phrases 
are novel or obscare as in te®ms of art, it was proper to 
explain them by reference to: the art or science to which 
they were appropriate, the rjle was not so when the 
words or phrases are familiar to all classes, grades and 
occupations ; and that the popular atid received import 
of words furnishes the general rule for the interpretation 
of public laws as well as of private transactions.” It 
must then be shown that tlie Legislature designed o 

‘ 


departure from the natural and popular acceptation of 
language—citing Maillard vs. Lawrence, 16 How., 261. 

Thus in the case at bar the noun “ trimmings” in 
the statute is to receive its popular signification and 
natural import. 

Its plural describes a class. To determine whether 
a commodity belongs to that class is a simple question 
that may be readily determined by the evidence in any 
given case. 

In the brief filed by the Government in Moffitt vs. 
Arthur, No. 54, of October Term, 1889, page 11, the 
Assistant Attorney-General pertinently states that “the 
tariff, like all other instruments, is to have a reasonable 
common sense interpretation, and where words in com- 
mon use occur in it they must as a general rule be un- 
derstood as commonly used.” The evidence by all 
witnesses in this case locates the commodities within 
the description of trimmings used for hats. 


VI. 


The Departments of Justice and of the Treasury agree 
with the ruling below. 


The construction now contended for by defendants 
in error is clearly sustained by the following opinion of 
Atturney-General Brewster : 


“‘ DEPARTMENT OF JUSTICE, 
“ Wasnineton, D. C., Feb. 15, 1884. 
“ Sm—By your letter of the 19th of November last, 
my attention is called to certain provisions in the 
Tariff Act of March 3, 1883, Chap. 121, and an opinion 
is requested from me as to the proper construction 


thereof. I have now the honor to submit the follows | 
ing, in compliance with, your request : 

In Schedule N of that act it is provided: “ Bonnets, 
hats and hoods for nsen, women and children, com- 
posed of chip, grass, palm leaf, willow or straw, or any 
other vegetable substgnce, hair, whalebone or other 
material not specially gnumerated or provided for in 
this act, 30 per centum ad velorem.” The question 
arising upon this provision I understand to be: whether 
the words “ not specis'jy enumerated or provided for in 
this act” apply to the grticies designated (i. ¢., bonnets, 
hats and hoods for men, women and children) or to the 
material of which they are 

Upon consideration, { am of the opinion thet the 
words referred to were meant to apply to articles of the 
description mentioned and not to the material out of 
which such articles are made. Theaim of the provision 
is to classify, for revenae purposes, certain articles of 
manufacture, and to subject them to the particular duty 
thereby imposed, and tp signify that it is intended to 
be a general one, covering all such articles, is the ob- 
ject of the words in question. It is meant to compre- 
hend bonnets, hats, &c., of whatever material composed, 
which are not elsewhere in the act “ specially enumer- 
ated or provided for.” ‘Thus, while hats of wool, being 
specially provided in Schedule K, are not within its 
scope, it must be deeméd to embrace hats of silk, these 
ee ee enumerated or 
provided for. 

A similar question is'also understood by me to arise 
upon the following provision in Sehedale N of the 
same act: “ Hats and‘so fortli, materials for braids, 
plaits, flate, laces, trimmings, willow sheets and squares 
used for making or ernamenting hats, bonnets and 
hoods composed of straw, chip, graes, palm leaf, willow, 
hair, whalebone, or any other substance or material not 
specially enumerated or provided for in this act, 20 
per centum ad valorem. 
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The words “not specially enumerated or provided 
for in this act,” as employed in this provision, apply, 
in my opinion, to the articles (braids, plaite, laces, 
trimmings, tissues, &c.) used for making or ornament- 
ing hats, bonnets, &c., and not to the material of which 
those articles are composed. 

This view is founded upon the same consideration 
upon which the construction given by me to the first- 
mentioned provision rests. 

I am, sir, very respectfully, 
(Signed) Bensamin Harris Brewster, 
Attorney-General. 
Hon. Caarzes J. Foucer, Secretary. 


This opinion was promulgated by Secretary Folger 
‘“‘ for the information and guidance of customs officers” 
(Syn. Dec., 6197) accompanied by the following letter : 


TREASURY DEPARTMENT, OFFICE OF THE SECRETARY, 
Wasuinaton, D. C., February 25, 1884. 


Simr—I am in receipt of your letter of the 20th in- 
stant, in regard to the liquidation of entries of hat 
trimmings made wholly or in part of silk and the rate 
of duty due thereon. 

The question arises whether hat trimmings of the 
character specified are dutiable under Schedule N, par- 
agraph 448, or at 50 per cent. ad valorem under Sched- 
ule L, paragraph 383. The question was referred to 
the Attorney-General under date of the 19th of No- 
vember last, and a copy of his opinion, dated the 15th 
instant, is appended hereto. 

You will see that he holds that the articles men- 
tioned are dutiable at 20 per cent., and also that hats, 
bonnets and hoods for men, women and children not 
specially enumerated as such in the tariff are dutiable 
at 30 per cent. under Schedule N, paragraph 400. This 
would embrace bonnets, hats and hoods for men; 
women and children, composed of silk, they not being 
especially named in Schedule L. 


At present the Departmbnt confines the application 
of the opinion to the taciff. of March, 3, 1888. 


Unliquidated entries wil! be disposed of accordingly, 


Collector of Customs, New York. 


The following is a confirmatory adoption of this 
opinion by Mr. Secretary Folger : 


(6226). Sux Har} ax> Har Tanosmos, 
Taxasvny Deranruent, March 7, 1884, 


Sm—I have considered the matters stated in the 
letter of the appraiser at your port, dated the 3d in- 
stant, copy enclosed, in -regard to the opinion of the 
opinion of the Attorney-General embodied in a circular 
of this Department, of the 27th ultimo, relating to the 
duties on hats and hat tri made wholly or in 
part of silk, under the Ac} of March 8, 1883. 

I am satisfied that the Opinion contains a proper con- 
struction of the law, and hence cannot withdraw my ac- 
quiescence therein. : 

The allusion in said circular to decision 5642 was in- 
tended to accomplish this result, that no goods should 
be classified under Paragraph 448 of Schedule N unless 
it appeared that they were by their style and character 
evidently fitted only for - the purposes named, whether 
they were ribbons or other classes of fabrice. 
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By reference to the appendix of this Brief, further 
Treasury orders in conformity with these views will be 
found ; and reference is here made particularly to the 
one dated April 30, 1885, respecting which Attorney- 


General Garland, in 1886, rendered an unpublished 


opinion in approval of same construction. 

It would seem, therefore, that unless this Court is ad- 
vised of some appropriate reason why the questions of 
law thus settled should be reopened, that upon the 
reasons given in this and the preceding pointe, farther 
discussion in this case should be foreclosed by affirming 
the judgment. : 

May we not with propriety enquire of the Attorney- 
General whether in his opinion all these uniform de- 
terminations exhibit unsound conclusions ? 


VXI. 


Historical Review of Cognate Statutes. 


Principles to be applied in construing the 
Hat Material clause. Tlustrations, etc. 


A restatement of some of the Acts of Congress upon 
the special topic of bonnets, hats, etc., and the described 
articles used in making or ornamenting them, will ex- 
hibit a course of distinctive legislation entirely in har- 
mony with our present contentious. 

Under the Revised Statutes of 1874 : 


Silk bonnets, hats, caps, and trimmings were 
specifically named and included in the silk schedule 
and made dutiable at 60 per. cent. (p. 469). 

Bonnets, hats and hoods, &c., composed of 
chip * * * or any other vegetable substance, 
hair, whalebone or other material, not otherwise 


hair, whalebone, or other material, not otherwise 
provided for, 90 per cube. (p. S70). 


Under Act of 1875 (18 Stat., 807) : 


All goods, wares and merchandise not otherwise 
herein provided for, made of silk or of which silk is 
component material of,chief value ixrespective of 
classification thereof for duty by or under previous 
laws, or of their commercial designation 60 p. c. 
Provided not to apply to goods which have ass 
component material thereof 25 per cent. orov er in 
value of cotton, flax, wool or worsted. 


Act of 1888 (22 Stat., p. 610) : 


All goods, wares and merchandise not specifi- 
cally enumerated or provided for in this act made of 
silk or of which silk is gomponent material of chief 
value, 50 percent. ; 

Bonnets, hats for men, women and children com- 
posed of chip or straw, or any other vegatable sub- 
stance, hair, whaleboneior other material not spe- 
cifically enumerated or provided for, 30 per cent. 
(6., p. 511). 

Hats, &c., materials for braids * * * (rim- 
mings © * * used ‘for making oF ornamenting 
hats, &éc., * * * caqmposed ofstraw, chip, hair, 
whalebone or any other subst.uce or material not 
epecificlly enumerated or provided (Jb, p. 618) 


That is to say, prior to 1875 silk bonnets and trim- 
mings under those names we-p dutiable at 60 per cent. 
This meant pure silk, because it does noteay of which 
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silk is the component material of chief value as in other 
instances. 

Mixed silk hats, bonnets and materials and divers 
mixed trimmings for them were dutiable at 50, 40 and 
30 per cent. respectively. 

By Act of 1875, all commercial designation and pre- L 
vious classification (as to silk goods or goods of which | : 
silk is the component material not having 25 per cent. 5 | 
in value of cotton, flax wool or worsted), was abolished e 
and they were dutiable at 60 per cent. 

By this, bonnets, &c., and trimmings, t. e., materials 
for hats having 25 per cent. or over in cotton, flax, 
wool or worsted were still dutiable at 40 and 30 per 
cent. respectively. 

This rule the Government has recognized (Sec. Treas., 
Dec. 5542 above cited and reproduced in appendix). 

By the Act of 1883, “an act to reduce revenue,” they 
readopt classification according to use and commercial i 
designation, and strike out the names bonnets, hats and _— 
trimmings from the silk schedule ; leave the language of BA 
the bonnet clause as it was, except that “ straw ” is added 
to the substances in the body of the clause instead of at 
the end, and change the hat material clause-by subsetitut- 
ing the words “ hair, whalebone or any other subétance 
or material,” for and in place of the words “ or any other 
vegetable substance or of hair, whalebone or other 
material.” 

It follows from the above that some hats, &c., and 
some trimmings of which silk was a component material, 
have at all times since 1874, been dutiable under the 
bonnet and hat material clauses at 40% and 30%, and 
not under the silk schedule at 60% and 50%. | 

The Treasury Department so interpreted these pro- ‘ 
visions of the law until the Langfeld decision in the Su- 
preme Court, but they confined its application to trim- 
mings exclusively used for making or ornamenting hats, 
&e. 

That the old law has been and is still in in 
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; Department 
the record in case at bar (fol. 40), where come 62 wail 
ralings are cited by the Treasury decision on the plain- 
tifi’s appeal (¢. g., Synopsis 6226, reference wherein is 
made to No. 5542 which ia printed in the Appendix to 
this Brief; S58 Ts Se Oe a ee 
pendix hereto). 

When the Supreme Court decided in the Langteld 
case that trimmings chiefly used for making or orna- 
menting hats, &c., came within the terms of the hat 
material clause, then the Treasury Department changed 
its position and claimed thet no sik goods came within 
the hat material clause, and thus repudiated its own 
interpretation of these clauses which had been in force 
ever since these clauses formed » part of the tariff 
statutes. 

Meanwhile the Supreme Court first in the Zimmer- 
man case had decided that “cotton” braids used for 
making and ornamenting hats came under this clause, 
and second in the Langfeld case had silk 
trimmings used for making or ornamen covered 
by this clause. 


The claim now devised by the Government is that 


both the Treasury Department and the Supreme Court 
as well as the Circuit Courté in numerous decisions have 
applied a wrong rule in interpreting this hat material 


_ Clause and that a new rule shall be applied to the con- 


struction of the words, “aiy other substance or mater- 
ial,” in the hat material clause ; and leads to the con- 
clusion that no silk goods were ever intended to be 
covered by that clause! 

In both the bonnet and the hat material clauses the 
language originally was “chip, grass, &c., or any other 
vegetable substance, hair, whalebone or other material.” 

The language is still retained in the bonnet clause, 
but by the Act of 1883 it has been changed so as to 
read in the hat material paragraph, “ straw, chip, grass, 
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* * * hair, whalebone or any other substance or ma- 
terial. 

We submit that this change in language did not 
change the sense ; it simply shortened the phrase, and 
the two phrases mean exactly the same thing. 

Now the question is what did Congress mean when 
it said “chip grass * * * or any other vegetable 
substance, hair, whalebone or other material.” 

It certainly did not mean to limit the materials or 
substances included in the clause to those that were of 
a vegetable origin otherwise they would not have added 
two substances which were of an animal origin and then 
said “ or other material.” 

In other words, if the ejusdem generis ssingigle or 
rule is to be applied at all it is far reaching enough in 
its application to make the said clauses include and 
cover substances and materials of both animal and veg- 
etable origin, and takes in both silk, cotton, and divers 
pure and mixed substances, so long as they are of the 
form and are adapted to the use described. 

This also perfectly harmonizes with the natural 
meaning of the words used in the hat material clause. 
If there is any genus named or referred to in that clause 
it must be that which is described by the'words at the 
head of the paragraph, to wit: “ Materials” for hats, 
bonnets and hoods, which “ materials” in turn are lim- 
ited by the words “used for making or ornamenting 
hats, bonnets or hoods.” This signification is em- 
phasized by the fact that the word “ material” is re- 
peated at the close of paragraph. So it is natural to 
conclude that when Congress said “any other sub- 
stance or material” it meant any other “substance or 
material wsed for making or ornamenting hats.” 
Otherwise we are led to the conclusion that there is no 
import whatever to be given to the words “ substance or 
material” in the latter part of the phrase and no sig- 
nificance to be attached to the words “ materials for 
hats” at the beginning of the paragraph. 


The peiaciples of ejusdem generis or noscitur a sosiie 
are without application if the phrase to be interpreted 
is iteelf without ambiguity, as it is in this case. 

As to the application of such principles it is said in 
Endlich on Statutes, page 409 : 

“The general principle in question applies only when 
the specific words are all of the same nature. When 
they are of different genera the ing of the general 
word remains unaffected by its ion with them. 

Thus, where an act made it penal to convey to a 
prisioner in order to facilitate hie escape, ‘any mask © 
dress or disguise or any letter or any other article or 


—such as a crowbar (R. vs. Payne, L. R., 10. O., 97; 
Shillite va. Thompson, 1 Q. B. D., 12).” 

If in a penal statute the words “ any mask, dress or 
disguise, or any letter or any other article or thing” is 


laces and trimmings used in the same way. 

As showing how freely Congress has designated the 
usz of an article as a test of its tariff classification, 
the following examples are cited, ¢. g. : 


LUustrations of Tariff Classifications dependent upon the 
use of the Imported Articles. 
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and fit only to be err my we an Sticks and 
canes * * suitable for um indicating 
a general use as distinguished from aa use, 
— is not uncommon in the tariff phraseology)— 


Glass plate or disks, unwrought, for use in the 
manufacture of optical instrumente—free. | 

Grasses and pulp of, for the manufacture of paper— 
free 


Dyeing or tanning articles in acrude state used in 
dyeing or tanning, etc.—-free. 

Cat-gut strings or gut cord for musical instrumentse— 
free; while in another paragraph strings that are not 
for use in musical instruments are separately classified 
at 25 per cent. . 

Household effects, libraries, etc., not intended for 
sale, etc.—free. 

Bamboo reeds * * * for canes, etc.—free. 

Animals * * * a of exhibition—free. 

Acids used for medicinal, chemical or Ls gpa 

urposes, not specially enumerated, etc.— 
: Barks * * * used in the manufacture of quinia. 

Guano, manures and all substances expressly used for 
manures—free. 

Bone dust and bone ash for manufacturing phosphate 
for fertilizers—free. 

Osier or willow pre for basket makers—free. 

Gunpowder sn explosive subetanées used for 
mining blasting, artillery or sporting purposes, six and 
ten cents per pound. 

Feathers * * including birds for millinery or- 
naments * * * and artificial flowers * * * for 
millinery use—fifty cent. 

cut fitted “for buttons exclusively *’ 
* * * —-ten per cent. 

Sail duck or canvass for sails—thirty per cent. 

Acorns and dandelion root, raw and prepared, and all 
other articles used or intended to be used as coffee or as 
substitutes therefor—two cents per pound. 

Hubs for wheels—twenty per cent. 

Needles for knitting or sewing machines—twenty-five 

cent. 
Iron and steel cotton ties or hoops for bailing pur- 
poses—thirty-five per cent. 
Iron in pigs, scrap-iron, etc. * * * But nothing: 


ury, December, 1889, Secretary Windom says : 
“Dorr Derenpext uron Ussz. 


In many provisions of the present tariff the rate of 
duty is made dependent upon the use to which the ar- 
ticle is to be applied. Whether, for example, 50 per 

ME cent., 20 per cent. or 10 per cent. shall be collected, or 
. whether the article shall be admitted free of daty, is 
made to depend upon the individual opinion of the 

customs officer, or upon the statement of the importer. 

This has led to inharmonious action at different ports, 

and has caused disputes and litigation. Oonspicuous 

'y examples of this character are found in the provisions 


purposes ; 
dyeing or tanning ; glass plates or disks for use in man- 


+> ufacture of optical instruments ; various vegetable sub- 
¥ stances used for beds and mattresses; vases, retorts 
and apparatus for chemical uses.” 


VXKI. 


Congressional and Judicial Construction 
the same. Laws proposed that failed in 


Congress ;; but have prevailed in practice. 


That the construction given by the Court and by the 
defendants in error, as well as in current administration, 
to the paragraph in question, has been the accepted 
Congressional construction is evidenced by the records 
available in respect to the framing of the legislation of 
1883, and by the records of the last Congress in the 
futile efforts to agree upon a change in that law. 

In the last Congress the bill called the “ Mills Bill,” 
which passed the House of Representatives, contained 
the following clauses : “ Hats, materials for: braids, 
flats, plaits, willow sheets and squares fit only for use 
in making or ornamenting hats, bonnets and hoods, 
composed of straw, chip, grass, palm-leaf, willow, hair, 
whalebone, or any vegetuble material not specially 
enumerated or provided for, twenty per centum ad 
valorem. Hatters’ plush, composed of silk or of silk 
and cotton, fifteen per centum ad valorem * (See Con- 
gressional Record, Vol. 19, No. 238, for October 8, 1883, 
p. 10233). It will thus be seen that laces, tissues, 
trimmings of any material, as well as the other articles 
braids, squares of any material other than those ex- 
pressly named, are not included within this clause. 
The words “or other substance or material” are 
omitted, as well as the words “ laces, tissues, trimmings.” 

In the amendment to this bill (commonly called the 
Senate Tariff Bill), which passed the Senate at the 
came Congress, there is found the following : 

“ Goods in the piece, including ribbons, not other- 
wise specially provided for in this act cents per 
* * * 75 cents per pound and fifteen per 


cent. ad valorem. * * * And a graded, specific 


on! 


more or less of silk; but no agreement between | 
two Sensis ann audead.id. 
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known as No. 11,813, which failed to become a law, 
which proposed to repeal and to re-enact the paragraph 
in question in Schedule N so as to read as follows : 

‘ Hats, materials for: Braids, plaits, flate, willow 
sheets and squares fit only for use in making or orna- 


foregoing provisions of the Mills Bill is obvious. 

All these propositions aimed to withdraw silk laces 
and trimmings for hats from the hat material clauses 
of the present or future tariffs. The same thing had = 
been attempted in 1883. a 

These various attempts at legislation gained signifi- a 
cance from the unsuccessful efforts made to induce the 
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cise articles in controversy in this case in accordance - 
By with the present contention of the Government. It is ee 


worthy of consideration that the tariff makers of 1883 
had before them for specific consideration the question 
as to whether or no they would render all ribbons, laces 


and trimmings for hats dutiable at twenty per centam ad 
valorem ; and they refused to place such articles when . 
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for hats at the equivalent of fifty per centum ad valorem 
as requested so to do by interested parties who asked 
for that rate. Referring to the Second Volume Report 
of Tariff Commission, page 2165, it will appear that this 
proposition was carefully considered and deliberately 
refused. 

The evidence that it was brought to the notice of the 
Tariff Commission appears first at page 517 of its re- 
port, where Assistant Appraiser Kent, on being exam- 
ined as a witness, referred to the hat material clause of 
the then existing law as including silk and cotton rib- 
bons, and expressed to the Commission his opinion 
that he did not think that clause ‘“‘should ever have 
been put into the tariff at all.” It will be seen, how- 
ever, that notwithstanding this assistant appraiser's 
opinion, the clause was deliberately reinserted in 
Schedule N of the tariff of 1883. After some further 
remarks about it the President of the Commission is 
reported as replying, “The Supreme Court has held 
that a specific designation in the tariff overrules and 
controls any general designation. So that a specific 
designation for hats would control a general designa- 
tion—that is, this specific designation would bring it 
down to thirty per cent” (referring to the correspond- 
ing paragraph in Schedule M of the Revised Statutes 
which imposes thirty per cent. on hats, and so forth, 
materials for braids * * * trimmings * * * 
etc., used for hats, bonnets, etc., thirty per cent). 

Under this situation of the consideration of the mat- 
ter, the Commiasion reports (at page 2165), the re- 
ception of a petition from the Silk Association of 
America and divers manufacturers, asking specifically 
for a described duty on “ silk velvet and plush ribbons ” 
at the declared equivalent of fifty per cent. ad valorem ; 
and on “ ribbons, galloons, bindings, hat-bands and 
hat-trimmings composed of silk and other materiale,” 
a specific duty equivalent to fifty per cent.; and an 
** laces” of silk sixty per cent. In spite of this peti- 
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tion the Tariff yb 
to hats and hat as they were after- 
wards enacted. (See Schedules in Tariff Comn. Rep., 
pp. 70, 72). Congress accordingly specifically imposed 
a duty upon articles of this kind by naming them in 
Schedule N, at twenty per cent., and by enacting that 
on similar goods made of silk, or of which silk was the 
component material of chief value which were “ not 
specially enumerated or provided in this act” (meaning 
in Schedule N and other schedules), fifty per centum 
ad valorem under Sched. L. 

Thus, that which was refused by Congress and that 
which has been declared unlawful by the courts, has 
been obtained by what may justly be termed a species 
of official legerdemain. Congress and the courts have 
placed the duty at twenty per cent. The rate now ex- 
acted is fifty per cent. The Fiat Tanirr is the control- 
ling authority! (See the official records in appendix). 


rx. 


(1) It is proper to invite the attention of the Court to 
the circumstance, that apon it present docket (No. 
of Oct. Term, 1889), is the case of Cadwalader, plaintiff 
in error ve. Wanamaker, in which the Government 
seeks to review a decision of the Circuit Court (Eestern 
Dist. of Pa.) rendered in October, 1888, in applying the 
Hartranft vs. Langfeld case (decided April, 1888). 
After extensive testimony, Judge McKzsna (who had 
conducted the Langfield trial) submitted two 
to the jury (see its printed Record inNo. _, fol. 749): 
“ First, are these ribbons, of which you have samples 
here, trimmings within the section of the Act of Congress? 
And secondly, if so, are they used more largely than 
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for any other purpose in the making and ornamentation 
of hats, bonnets and hoods ? These are the two facts, 
and as you determine them this case must be decided.” 
The Supreme Court has determined “ that if these ar- 
ticles are shown to be articles which are trimmings, 
and to be used for the ornamentation of hats, they fall 
within this section of the Act, notwithstanding other 
provisions of the Act of Congress. But really, there is 
no provision of a specific character in the Act of Con- 
gress, except this one, and as it is enacted in the silk 
clause that where articles are specially provided for in 
another portion of the Act, they are not subject to that 
portion of the Act of Congress which relates to duties 
upon silks. This is a special provision, such as brings 
these articles within the dominion of this clause of the 
Act of Congress ” (/b. Rec., fol. 750). In this case, the 
Government brings writ of error upon exceptions, rais- 
ing the defendant's right to a verdict, because the 
trimmings were of silk. The ruling below to the con- 
trary was expressly based upon and followed the rul- 
ings of this Court. Other similar rulings have occurred 
at Circuit. The Government refused, to unite the 
Cadwalader case (No. ), in argument, with the 
present case (No. 170). 


(2) Another somewhat similar case (also unreported) 
is Mills vs. Robertson, tried in N. Y., April 15th, 1886, 
before Judge Coxe and a jury. The goods were laces 
of mixed materials|(worsted and metal), and had been 
assessed at a rate of 35 per cent., and a specific duty of 
40 cents per pound under Schedule K. The importer 
claimed that the laces in question should be classified 
as trimmings for hats or laces for the ornamentation of 
bonnets at a duty of twenty per cent. The Court, in 
submitting the issue of use to the jury, charged : 

** You will see then that if this clause of the statute 
describes this importation it uses more specific atid 
particular language than the general statute referring 
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to manufactures of wool and metal * * * and in 
this case there can be no doubt I think that the seo- 
tion under consideration’ here (No. 448), relating to hat 
trimmings, laces for bonnets and materials for hets, 
uses language which is more specific and gives a more 
particular description than the general language of the 
clause relating to manufactures of wool and metal.” 


(3) In Hagedon vs. Seeberger, 38 Fed. B., p. 
402 (April, 1889), in a case involving braids, ribbons 
and other miscellaneous trimmings, part of which 
were composed of silk and had been assessed at fifty 
per cent., Bropeert, J., charged the jury: “The sole 
question in the case is, are these goods materials for 
as such liabls only to a duty of 20 per cent. ad valorem. 

* * * If you find from the proof that the chief 
and predominating use of the goods in question, or any 
part of them, is for the making and ornamenting of 
hats, bonnets or hoods, then it was the duty of the 
collector to have classed them under this Clause 448 
and assess them only at twenty per cent. ad valorem 
and your verdict should be for the plaintiff to the extent 
of your finding in that regard.” 

The same Judge in Marsh vs. Seeberger, 30 Fed. 


Rep., 423, says: “Clause 448 does not require that 


trimmings for hats in order to be strictly dutiable at 
twenty per cent. ad valorem shall be composed of any 
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On the question of the special enumera- 
| ticens in Sohedule “NW” of the Act of Marah 
; 3, 1868, with reference te the mere general | 


‘provisions ef the Schedules preceeding it. 

Schedule “ N” of the Tariff of Act of March 8, 1888, 
like Schedule “ M” of the Revised Statutes, is a special 
schedule for sundries excepted from the other schedules, 


cially enumerated or provided for,” and by more special 
denomination or description. 


Thus, for example 


we have excepted from residuary provisions of the 
various schedules, the following : 


Schedule A. 


Par. 94. All barks, beans, 
berries, balsams, buds, bulbs 
and bulbous roots and excres- 
cences, such as nutgalls, fruits, 
flowers, dricd fibres, grains, 
gums and gum resins, herbs, 
leaves, lichens, mosses, nuts, 
roots and stems, spices, vege- 
tables, seeds (aromatic, not gar- 
den seeds), and seeds of morbid 
growth, weeds, woods used ex- 
pressly for dyeing, and dried in- 
sects, any of the foregoing of 
which are not edible, duté which 
have been advanced in value or 
condition by refining or grind- 
ing, or by other process of mau- 
facture, and not specially enum- 
erated or provided for in this 
act, ten per centum ad cal. 


Schedule N. 


Par. 405. Bulbs and bulbous 
roots, not medicinal and not 
specially enumerated or pro- 
vided for in this act, 20% ad 
valorem. 


Fees Last. . 


636. Drugs, barks, beans, ber- 
ries, balsams, buds, bulbs and 
bulbous roots and excrescences, 
such as nutgalls, fruits, flowers, 
dried fibres; grains, gums and 
gum-resin; herbs, leaves, lich- 
ens, mosses, nuts, roots and 
stems ; spices, vegetables, seeds, 
aromatic and seeds of morbid 
growth ; weeds, woods used ex- 
pressly for dyeing, and dried in- 
sectse—any of the foregoing, of 
which are not edible and are in 
a crude state, and not edeanced 
in value or condition by refining 
or grinding or by other process 
of manufacture, and not spe- 
cially enumerated or provided 
for in this act. 


Par. 407. Buttons or button- 
moulds, not specially enume- 
rated or provided for in this act, 


a 


) Par. 916. Manufactures, arti- 
cles or wares, not specially enu- 


specially enuserated of pro- 
vided for in this act, 70% ed sal. 
Par. 476). Common pipes of 
clay, 35% ed ealerem. 
Par. 306. Beads & bead orna- 


ruil 
ti 
iB 


Lit 
k 


g 
RS 
4 


: 


1 


Schedule C.—(Con.) 


Schedule D. 


Par. 233. Manufactures of 
wood, or of which wood is the 
chief component part, not spec- 
ially enumerated or provided for 
in this act, 35 % ad valorem. 


Schedule N.—(Con.) 


Par. 460. Musical instruments 
of all kinds 25% ad valorem. 

Par. 474. Percussion caps, 
40% ad valorem. 

Par. 475. Philosophical appae- 
ratus and instruments 35 % ad 
valorem. 

Par. 494. Watches, watch- 
cases, watch-movements, parts 
of watches and watch materials 
not specially enumerated or pro- 
vided for in this act, 25 % ad val. 


Schedule N, 


Par. 305. Baskets and all other 
articles composed of grass, osier, 
palm leaf, whalebone, or willow, 
or straw, not specially enumer- 
ated or provided for in this act, 


and materiai” being omitted. 

Compare this basket provision 
with the special bonnet provi- 
sion, par. 400, and special hat 
material provision, par. 448. 

Par. 408. Brooms of all kinds 
25° ad valorem. 

Par. 407. Button and button 
molds, not specially enumerated 
or provided for in this act, not 
including brass, gilt or silk, 25% 
ad valorem 


Par. 400. Canes and sticks for 
walking, finished, 35% ad val- 
orem ; if unfinished, 20% ad val- 
orem. 

Par. 412. Carriages, and parts 
of, not specially enumerated or 
provided for in this act, 35% ed 
valorem. 
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Schedule I.—(Con.) 


Schedule J. 


Par. 384. Brown and bleached 
linens, ducks, canvas, paddings, 
cot bottoms, diapers, crash, 
huckabacks, handkerchiefs, 
lawns or other manufactures of 
flax, jute or hemp, or of which 
flax, jute or hemp shall be the 
component material of chief 
value, not specially enumerated 
or provided for in this act, 35% 
ad val. 

Par. 350. All other manufac- 
tures of hemp or manilla, or of 
which hemp or manilla shall be 
a component material of chief 
value, not specially enumerated 
or provided for in this act, 35% 
ad valorem. 


specially 
vided for in this act, 359% ad val. 


Par. 448. Hate, &c., materials 
for. braids, plaite, flats, laces, 
trimmings, tissues, willowsheets 
and squares, used for making or 
ornamenting hats, bonnets and 
hoods, composed of straw, chip, 


grass, palm leaf, willow, hair, 


whalebone, or any other sub- 
stance or material, not specially 
enumerated or provided for in 
this act, 20% ad valorem. 

Par. 449. Hat bodies of cot- 
ton, 35¢ ad valorem. 


Schedule N. 3 


Par. 395. Baskets and all 
other articles composed of grass 
osier, palmleaf, whalebone or 
willow, or straw, not specially 
enumerated or provided for in 
this act, 30° ad vai. 


Par. 400. Bonnets, hate and 
hoods for men, women and chil- 
dren, composed of chip, grass, 
palmleaf, willow or straw, or 
any other vegetable substance, 
hair, whalebone or other mater- 
ial, not specially enumerated or 
provided for in this act, 30% ad 
val 


Par. 448. Hats, and so forth, 
materials for: braids, plaits, flats, 
laces, trimmings, tissues, wil- 
low-sheets and squares used for 
making or crnamenting hats, 
bonnets and hoods, composed of 
straw, chip, grass, palmleaf, wil- 
low, hair, whalebone or any 
other substance or 
specially enumerated or 
for in this act, 20% ad val. 


Par. 483. Filoor-matting and 
floor-mats, exclusively of vege- 
table substances, 30% ed val. 
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or not dressed, colored or manu- 


the 


wholly or in part of worsted, 
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specially enumerated of pro- 
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@ Valued at above 60 cts. per 


Schedule K.—(Con.) 


pound and not exceeding 80 cts. 
per pound, 24 cts. per pound. 

J. And in addition thereto, 
upon all the above-named arti- 
cles, 35% ad valorem. 

g- Valued at above 80 cts. per 
pound, 35 cts. per pound, and 
in addition thereto, 40%. ad 
val. 

Par. 366. Clothing, ready 
made, and wearing apparel of 
every description not specially 
enumerated or provided for in 
this act, &. 


enumerated or provided for in 
this act, made of ‘silk, or of 
which silk is the component ma- 
terial of chief value, 50% ad vai. 


Sched ule N.—(Con. ) 


vided tor in this act, 30% ad 
ealorem. 

Par. 446. Hair cloth, known 
as ‘‘hair seating,” 30 cts. per 
square yard. 


Par. 447. Hair pencils, 90% 


ad valorem. 


Schedule N. 


Par. 400. Bonnets, hats and 
hoods for men, women and chil- 
dren, composed of chip, grass, 
palm leaf, willow or straw or 
any other vegetable substance, 
hair, whalebone or other mate- 

not specially enumerated or 
provided for in this act, 30% ad 
valorem. 

Par. 407. Excepts silk buttons, 
in terms, from the general pro- 
visions for buttons’at 25% 

Par. 410. Card cases, pocket- 
books, shell boxes and all similar 
articles, of whatever material 
composed and by whatever name 
known, not specially enumerated 
or provided for in this act, 85% 
ad valorem. 

Par. 415. Coach and harness 
furniture of all kinds, 35% ad 
valorem. 

Par. 425. Dolls and toys, 35% 
ad valorem. 

Par. 428. Fans of all kinds, 
except common palm leaf fans, 
of whatever material composed, 
35°; ad valorem. 

Par. 499, «. Feathers of all 
kinds, crude or not dressed, col- 
ored or manufactured, 935% od 
talorem. 
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Schedule L.—(Con.) 


Schedule M. 


Par. 888. Paper, manufactures 
of, or of which paper is a com- 
ponent material, not specially 
enumerated or provided for in 
this act, 15% ad valorem. 


Schedule N.— Con.) 


Par. 495. Webbing, composed 
of cotton, flax, or any other 
materials, not specially enumer- 
ated or provided for in this act, 
35°% ad valorem. 


Schedule N. 


Par. 396. Beads and bead 
ornaments of all kinds, except 
amber, 50% ad valorem. 

It will be noticed that here 
‘* amber ” is made an exception. 

Par. 400. Bonnets, hats and 
hoods for men, women and chil- 
dren, composed of chip, grass, 
palm-leaf, willow or straw, or 
any other vegetable substance, 
hair, whalebone or other ma- 
terial, not specially enumerated 
or provided for in this act, 30% 


molds not specially enumerated 
or provided for in this act, not 
including brass, gilt or silk but- 
tons, 254 ad calorem. 


material composed, and by 
whate ver name known, not spec- 
ially enumerated or provided for 


not mentioned in the prior schedules” is without force 
and untenable ; such a construction now would reverse 
the precedents heretofore laid down by this Court, and 
likewise contrary to the traditions handed down by the 
rulings of the Treasury Department from the Act of 
1846, as shown in the Treasury regulation of 1857 down 


The denomination of an article in one provision of 
the law withdraws it from the provision of another 
more general which would otherwise include it. ob- 
ertson vs. Gelndinning, decided this Term of Court, fol- 
lows the precedents heretofore continually held by thie 


Court. 
° on © 


ws Ogete “1s thes , ? 
e ) waited 
TR. -AIN & TYLER, > 


No. 146 Broadway, 
Now York City. 
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SUPREME COURT OF THE UNITED STA 


OCTOBER TERM, 1889. 


No. 170. 


WILLIAM H. ROBERTSON, Collector, 
Plaintiff in Error, 


CHARLES A. EDELHOFF and EMIL RINKE, 
Defendants in Error. 


IN ERROR. 
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of the hat materials tariff clause before and after the 
tariff of 1888, and the methods snbsequent to 
the judicial constructions which have been 

Prior to the tariff of 1888 braids, laces and other 
trimmings (ribbons included) were assessed under the 
laws then in force as follows : 

If of silk, and they contained of component materials 
less than twenty-five per cent. in value of cotton, then, 
no matter by what name or for what use, they paid at 
the rate of sizty per cent. ad valorem (18 Stat., p. 307, 
Sec. 1). 

If of silk, and containing more than twenty-five per 
cent. in value of cotton, then they paid A/ty per cent. 
ad valorem (ander the U. 8S. Rev. Stat., p. 469, and last 
clause of Sched. H, for non-enumerated manufactures 
of silk), except when for hats, bonnets or hoods, and 
then they paid thirty per cert. (U. 8. B.G., p. 476, 
Sched. M) 


If composed entirely of cotton, 4. ¢., cotton braids or 
cotton trimmings, they paid thirty-five per cent. ad val. 
(U. 8. B. &., p. 461, Sched. A), except if for hats, ete., 
and then they paid thirty per cent. ad valorem (U. 8. 
RB. 8., p. 477, Sched. M). 

By the Tariff of 1883 all this was changed as to such 
silk articles. , 


2 


Manufacturers of silk not specially mentioned and 
provided for in that act were, it is true, made dutiable 


uniformly at fifty per cent. (Sched. L, 22 U. 8. Stat., p. 
510). 

A large variety of articles usually manufactured more 
or less of silk were specially mentioned and provided 
for in that act, e. g., hatters’ plush (259%), bonnets, hats 
(30%), braids for hats, &c., laces for hats, bonnets, &c., 
tissues and trimmings for hats, bonnets, &c. (20%). 

So that a Aat braid, bonnet lace, or bonnet trimming, 
no matter whether composed entirely or partially of 
silk or of cotton, paid 20%, that being the more specific 
enumeration. 

This was the legal interpretation. The controversies 
in its administration arose only by reason of disputes 
of facts about the wee. 

Goods exclusively for men’s hats were uniformly 
charged by the customs officers at 20% only; goods 
generally used for women’s hats were charged 50%. 
The statute did not discriminate as to sex. 

This was settled in 1886 by the preparation of sam- 
ple books which carefully denoted the goods which were 
used for hats, &c., from others very similar in other 
respects which were not used for hats, dc. 

But the Government refused to abide by its sample 
books, and litigated the legal constraction, with the 
result of the Hartranft decision April, 1888 (125 U. 8., 
128), deciding that millinery trimmings chiefly used in 
women’s hats were dutiable at 20% only. 

Then ensued a singular history. The decision was 
nominally adopted, but not published in the usual way. 

The merchandise adjudicated upon in that case was 
submitted to a “ conference” not known to the law, and 
by its majority vote adopted by the Treasury, the Su- 
preme Court adjudication was disregarded in current 
administration. : 

The discrepancy between this current practice and 
the formal Treasury orders, however, was reconciled 


in November, 1888, by the pronounced adoption of the 
views of one Collector who filed with the Treasury Ais 


orem, under paragraph 448, as articles for the manufac- 
ture of hats. 

The samples of the gocds submitted are narrow silk 
ribbons, from one-half to an inch wide, and it is under- 
stood, are commercially known as hat-bands. 

Decision No. 6226, of March 7, 1884, laid down the 
rule that, to be entitled to classification at 20 per cent. 
ad valorem, as hat trimmings, the must, by their 
style and character, be evidently fitted only for the pur- 
pose named, whether they are ribbons or other classes 
of fabrics. 

In a letter of March 24th, 1884, addressed by Secre- 
tary Folger, to the Collector of Customs at Philadelphia, 
it issaid: ‘“ The appraiser reports that the are 
commercially known as hat-band ribbons, are gen- 
erally used for trimming hats;” and it was held that 
such merchandise imported since the Act of March 3, 
1883, went into operation is dutiable at 20 per. cent., 
under 448 T. L., new, as construed by rp aye de- 
— _ , which contains the opinion of the Attorney- 

ne 

It is evident that the Department did not intend 
that the word only, in decision 6226, should be literally 
construed. 

In view of the difference of construction of the phrase 
“ fitted only for the purposes named,” at your and 
at New York, upon reconsideration of the subject, the 
Department decides that commercially known as 
hat trimmings, and generally used for trimming hate, al- 
though possibly used occasionally for other purposes, 
are entitled to admission as hat trimmings, under 448 
T. I., new, at 20 per —_. ine + valorem. 

ery , 
H. cOeuaeven, Secretary. 
Collector of Customs, Philadelphia, Pa. 


Department of Justice. 
Washington, D. C., February 15, 1884. 

Sir—By your letter of the 19th of November last, m 
attention is called to certain | pan vem Tarif 
Act of March 3, 1883, Chap. 131, and an opinion is re- 
- emreeng theca” etwas per ion thereof. 

have now the honor to submit the following in com- 
pliance with your request : 
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struction given by me to the first-mentioned provisions 
rests. 
I am, sir, very respectfully, 
Harris 


BENJAMIN 
Attorney-General. — 
Hon. Chas. J. Folger, Secretary of the Treasury. 


8 is of decision, Treas t, 1 
(Synopsis of decision = aa) 884, page 


“ TREASURY DEPARTMENT, Office of the Secretary, 
Washington, D. C., Feb. 25th, 1884. 

Sim : I am in receipt of your letter of the 20th inst. 
in regard to the liquidation of entries of hat trimmings 
made wholly or in part of silk and the rate of duty 
due thereon. 

The question arises whether hat trimmings of the 
character specified are dutiable under Schedule PP mei 
ea ot ee : 

e L, paragraph 383. The question was referred to 
the arg § ral under of the 19th of Novem- 
ber last, a copy of his opinion, dated the 15th inst., 
is appended hereto. 

You will see that he holds that the articles men- 
tioned are dutiable at 20 per cent., and also that - hate, 
bonnets and hoods for men, women and children, not 
specially enumerated as such in the tariff are dutiable 
at 30 cent. under Schedule N, 400. This 
we ee bonnets, or ge gh se women 
and children, com i y not being espe- 
cially named in Sphedule L. 

At present the Department confines the icati 
on the opinion to the tariff of March 3,1883. Unliqui- 
dated entries will be disposed of accordingly, and you 
will cause your action in future to conform thereto. 
Further consideration will be given to the question as 
to how far the opinion controls under the tariff act in 
force prior to March 3, 1883. 

The limitations under which this decision will be en- 
forced are — in decision 5542. 


Collector of Customs, New York.” 
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hats and for hat-bands, being composed of cotton and 
cotton mixed with silk in “ every concei 


propor- 
tion of relative value.” Another portion of the goods 


consisted of ribbons or trimmings, or mixed 
for hat trimmings, ornaments, &c., and another part of 
silk and cotton nets or laces or mixed material for 
making or ornamenting hats. In the case of Zimmer- 
man vs. Arthur, the Supreme Court decided that cer- 
tain cotton goods commercially known as hat-braids, 
and shown upon the trial of the case in the Court be- 
low to be used exclusively for making and —e 
hats and bonnets, under the provisions of the Revi 
Statutes, were dutiable under the specific provision for 
hat-braids. 

The appellants claim that the are ased for 


making or ornamenting hats, a part being composed of 


Schedule M (Tariff Index, 380), imposes duties at 
the rate of 30 per cent. on “ hats, &c., materials for 
braids, plaits, flats, laces, trimmings, tissues, willow 
sheets and squares, used for ing or ornamenting 
gach, pale leah olllow.cr' eng ‘chat vaguely: aie 
, palm , willow, or an v su 

stance, or of hair, se i other material, not 
otherwise provided for.” 

If on re-examination by the appraiser, his report 
shall show, in view of the decisions of the court refer- 
red to and of this Department dated April 30, 1878 


other purposes, or which, as ss their 
appearance, are not used as mentio 

quoted, your decision is affirmed as being i 
ance with the provisions of the tariff and 
February 8, 1875. 


* * * 


# *# * 

Very respectfully, | 
H. F. Frencn, Assistant Secretary. 

Collector of Customs, New York. 
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classed under Schedule L, where silk is the component 


material of chief value. 
Decision 6823 will be enforced according to the view 
herein taken. - pe 
ery respectfully, 
C. S. FarrcuiLp, Assistant Secretary. 
Collector of Customs, New York. , 


Attorney-General Garland has rendered an opinion 
(unpublished) to the Secretary of the Treasury in ap- 
proval of the construction stated in this order. 


The decision No. 6823, above referred to, is as fol- 


lows : 
(6823.) Hat Trimmings. 
Treasury Department, March 27, 1885. 

Sir—The Department is in receipt of your letter of 
the 24th instant, further in regard to its instructions of 
the 28th ultimo, relative to the classification of “hat 
trimmings.” 

Your letter contains the following paragraph : 

‘“‘ Before proceeding to take action on said entry 
(entry of Meyer & Dickinson, per “ Elbe”) and on en- 
tries covering ribbons of which silk is the component 
material of chief value, but used yin the trim- 
ming of hats, bonnets and hoods for women and_ chil- 
dren, and known commercially as hat trimmings or hat 
and bonnet ribbons, I desire to refer to said letter of 
28th February, based on the opinion of the mye 

y as hat 


General, which places hat bands of certain 

widths used pony and known commercially as 
bands, and y request to be informed whether 
the interpretation of said letter extends the principle 
of its decision so far as to include the class of ribbons 


Collector of Customs, Philadelphia, Pa. 
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to this decision upon future im tions of such mer- 
chandise, decision No. 5251 being hereby reversed. 
a — 
. S. Famcuip, Secretary. 
Collector of Customs, Chicago, IIl. 


3104-E. Treasury $e Office of the Secretary, 
Washington, D. C., January 12, 1887. 
(J. G. M.) 

H. E. Tremain, Esq., 167 Broadway, New York, N. Y., 
Sir—In reply to your letter of the 7th instant I have 
to inform your that the report of the conference of 
U.8. Appraisers at New York, on the subject of the 
classification of hat materials, has been received by the 
Department, and that its conclusions were adopted 
under date of December 30th last in a letter addressed 
to the Collector of Customs at New York, who will on 
application advise you of its p . y 
yours, C. S. Fairchild, Assistant Secretary. (No Enc.). 


Report above referred to. 


Port of New York, Appraiser’s Office, 402 Washington 
Street, Dec. 21st, 1886. 


To the Hon. Secretary of Treasury, Washington , D. 
C., Sir —In prntier ~y-rpane the instructions given in 
rtment letter (J. G. M.) of the 20th ultimo, the 
undersigned assembled at the office of the United 
States — at the port of New York, on the 2d 
inst., for the purpose of conferring upon the differences 
of opinion which exist in the classification of hat, bon- 
nets and —_ materials, as specified args 5 ro- 
visions of law expressed in paragraph 448, T. ew, 
ae Act of March 3d, 1883, * ee 
e have prepared in our collective capacity a series 
of seven books of samples, each book see, tte a 
specific classification of material as follows : 

Book 1 contains such materials as are by their style 
and character fitted for use as hat bands or trimmings 
are commercially known as such and generally used for 
the trimming of hats. 

We a that they be classified 
under paragraph 448. | 
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In submitting these our conclusions, we desire to call 
your attention to the necessity of an early decision as 
to rate of duty deemed proper by you upon the mate- 
rials selected and p in the several books of sam- 
ples. Spring importations are about to arrive, and 
under the present ruling of the Department, the ap- 
praising force at the several ports which we represent 
appear to have conflicting ruli upon the classifica- 
tion of such materials as are represented by the above- 
named books. 

The amount of time and labor expended in the above 
service has exceeded somewhat our expectations, but 
our best endeavors have been given to the work, and 
we hope that our determinations will serve the Govern- 
ment a good . 

The seven Soke of samples are transmitted under 
another cover. We would respectfully suggest that after 
their examination at the Department, they be returned 
to the appraiser at New York, with instructions to that 
officer to prepare duplicates to be forwarded to such of 
the principal ports as you may direct. 

Yery respectfully, 
Lewis McMullen, Appraiser at New York; A. B. 


raiser at Chicago; J. B. Baker, Appraiser at Phila- 
dlelphia ; Thad. 8. Sharretts, Appraiser at Baltimore. 


Law Offices of Tremain & Tyler, 167 Broadway, New 
York, March 27th, 1888. 


Hon. C. 8. Fairchild, Secretary of the Treasury, Wash- 
ington, D. C., Sir : 
In view of the decision of the United States Supreme 
Court in the case of Hartranft vs. Langfeld ef ai., per- 
mit us to recall to the attention of the Department a 
communication which we had the honor to submit to 
the Department, under date of November 19th, 1886. 
The convention of the five ; which there- 
after assembled, reported saber ie 
1886, seven books of sam Of these 
samples covered by books Nos. 2, 4, 5 
t having » ther adopted the samples covered 
y book 1 as dutiable at twenty per cent. 
readily identified as covering the class of 
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with the understanding, however, that no entries shall 
be reliquidated without special reports from the United 
States appraiser certifying that the goods covered 
thereby are commercially known as trimmings, and are 
chiefly used for ornamenting hats, bonnets, etc. Re- 
spectfully yours, 

(Signed), I. H. Maynarp, Assistant Secretary. 


? New York, May 10, 1888. 

Hon. I. H. Maynard, Assistant Secretary of the 
Treasury, Washington, D. C. mB rs our Phila- 
delphia associates we have been furni with a copy 
of the Treas Instructions of April 25, 1888, ‘based 
upon the decision of the Supreme in the case of 

artranft vs. aon concerning which, in view of 
pending appeals and of cases daily arising, it becomes 
our duty to invite the attention of the Department to 
the circumstance that the departure in these 
eran ssan tee the wre an — statute and — the 
language of the Supreme Court decision is capable, in 
the absence of suitable explanation, of promoting that 
confusion and litigation which it was hoped = 
have been avoided by a full conference with the differ- 
ent interests involved before the instructions should 
issue. For illustration: A client has to-day complained 
to us that the appraiser has classified hié invoice of 
sweat-leathers, made exclusively for hats, at forty 
cent. as oil cloth, instead of at twenty per cent. as a 
trimming, which in fact it is. This is one of many 
cases of this character occurring daily, and which, in 
future, will be brought to the more particular attention 
of the Department. 

Before multiplying suite, however, in great number, 
upon our pending protests respecting importations of 
the past five years, which suits under the present in- 
strictions, we may be obliged to institute, we respect- 
fully submit for the consideration of the t 
the possible administrative effect of d ing in Treas- 
+ db wramerssecans- the veda Bee ae 

e of its exposition e Su Court 
of the United wedi ag t ee 

The condition expressed in the concluding phrase of 
the Treasury order prohibits articles from classification 
at twenty per cent. unless the appraiser shall certify 
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goods “are commercially known as trimmings” with 
the statute, its judicial expositions, or its interpretation 
in current administration. 

It is manifestly absurd to expect that any specific and 
distinct article shall be “ commercially known” by a 
generic term that is applicable only to a classe of com- 
modities. “ Trimmings ” is a plural noun descriptive of 
a class which, when further limited to trimmings chiefly 
used for hats and bonnets, is not difficult of application 
to articles of importation. 

The Supreme Court has upheld its application to 
‘“‘ millinery velvets,” and, iu its opinion, has stated as 
its reason that the term “ trimmings ” was used “ mani- 
festly according to the natural meaning of the word, 
and because they (trimmings) were to trim.” 

If, therefore, the Treasury Department implies by its 
instructions of April 25th, 1888, that the existence of 
specific names for a commodity, such, for instance, as 
braids, laces, tissues, galloons, millinery velvets, hat 
bands, millinery ribbons, gauzes, sweat-leathers, or other 
well-known hat or bonnet trimmings, shall exclude the 
appraiser from certifying any of them to be trimm' 
when, in fact, they all are trimmings, and are t 
and sold for that peng the Treasury Instructions in 
that respect would seem to abrogate the statute and to 
reopen a controversy which the decision of the Supreme 
Court, if applied in administration, will close. 

Whether, in order to prevent a multiplicty of suits 
on pending claims and future importations, any further 
instructions to appraisers are necessary, is, therefore, 
res lly submitted for consideration. 

e have heretofore expressed ourselves as willing to 
accept a reasonable line of demarcation as between the 
twenty per cent. and fifty per cent commodities, with a 
jetta naa 

en e ure of a call at the t 
in reference to the [eotenstions then under contempla- 
tion, in view of the decision of the Supreme Court in 
Hartranft vs. Langfeld, it was informally that 
if such contemplated instructions were to depart from 
the text of the opinion (or as much thereof as deemed 


expedient) accompani by the of the 
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t the situation, however, as we find it. 
circumstances, and because we have ap- 
pending ing invoices of laces, 
galloons, gauses and other trimmings, and in order to 
know whether the departure in the 
i text of the statute and from the 
exposition in the Supreme Court | 
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guidance of customs officers, under said decisions of 
the United States Supreme Court, than are contained 
in its printed instructions of the 25th ultimo (S. 8803), 
and those of this date, a copy whereof is enclosed. 
ny -~e yours, I. H. Maynard, Assistant Secretary 
(J. G. M.). 


(One enclosure.) 
- (Copy of enclosure.) 


Treasury Department, Office of the Secretary, Wash- 
ington, D. C., May 15, 1888. 


Collector of Customs, New York, N. Y. Sir—It has 
been represented to the Department at a personal in- 
terview, by Mr. Cheney, and other silk manufacturers, 
that some doubt exists in the minds of the appraising 
officers at your port, as to the sco 
ment’s instructions of the 25th ultimo, addressed to the 
Collector of Customs at Philadelphia, for pred gs are 
of carrying out the decision of the United States 
Supreme Court in the case of Hartranft ae: - 
felait et al., setting forth the general principles os 
the classification of imported hat materials trim- 
mings, a copy whereof was transmitted on the 27th 
ultimo, and it has also been represented by the attor- 
neys for the importers that such instructions were 
being so construed and applied as to subject mer- 
chandise to a higher rate of duty, which has heretofore 
— — — Par. 448, f. ae The —e this 

etter 1s to inform the appraising officers through you 
that the instructions ae on the 25th ultimo had 
reference to those kinds of merchandise which the cus- 
toms officers had heretofore with the approval of the 
De t declined to classify under said Par. 448, 
T. L., but which had been classified under other - 
graphs imposi a aoe of duty, and that it was 
the intention of such instructions that as to such mer- 
chandise it should hereafter be classified in accordance 
therewith and that to that extent they should take the 
lace of all previous instructions upon the subject, and 
t as to such materials as have heretofore been classi- 
fied under Par. 448, T. I., it was not intended to change 
or modify the instructions previously issued in regard 
thereto. eR 8 yours, 
I. H. Maynarp, Assistant Secretary. 
(No enclosure.) 


Pp 
order that they be duly considered 
ference. urs, I. H. Maywarp, 
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we cannot assent to the usefulness or 


decision of the U. 8S. Supreme 
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wise, by a Board not recognized by law, we are quite 
ready to co-operate with any experienced coemuliie 
towards applying such decision in good faith in actual 
administration 


To this end it is of course essential that the Board 
selected by the Department should be possessed offi- 
cially with the text of the decision, or with the Depart- 
ment’s official reference thereto in the current reports 
of the case now published. 

We think it proper, therefore, to. request that the 
Department notify the Board that in considering ques- 
tions under the case of Hartranft vs. Langfeld, the 
Board is to be guided by the decision of the U. 8. 
Su — —— as officially reported. re : ‘ 

this is the presumed intention of the Departmen 
it is right that such intention should be expressed. 
If expressed, it may be that ‘“‘ differences in opinions 
and practice” will cease to exist. 

2. As the approaching conference will be unable 
practically to assist in the disposition of pending suits 
without having them or some of them referred to it, 
we tfully request that the Collector be instructed 
to send before this Board the invoices involved in such 
of our Hat Material suits as we or the Collector may 
designate for the advisory report of said Board. 

A few representative suits or invoices might suffice ; 
and would occupy comparatively very little time in 
their consideration. . 

Submitting these applications to the early considera- 
tion of the Department, we remain, yours very respect- 


fully. 
(Signed) TREMAIN & TYLER. 


apeate meg publishing the “‘ Report of the Conference, etc.,” and 
as Ws : 

‘* Assistant Appraiser Hoffman moved that the silk and cotton 

to 

as hat 

The of the Board having been taken, the vote stood as 

follows: New York, oT ee 50 roe 


50 per cent.; 50 per cent.; 
per cent.; Baltimore, 20 per cent.; 20 per cent. 


D. C., daly 11, 
Tremain & 
York, N. Y. 


167 Broadway, 
to your letter of the 
as to the manner in 


known as such at the time of the 


commerciall 


April 25th, 1888, 8. 8803,” is intended to imply that 
the language of the decision of the Supreme Court was 
officially “‘ published for the information and guidance 
of officers of the customs,” in Synopsis of Becisions : 
8803, we are obliged to take issue with the my 4 
ment. A restudy of the Department's order S. 8. . 
dated April 25th, 1888, shows that that order contains 
neither the language of the decision of the Su 

court nor the text of the Statute. The order did say 
that “the Department is in receipt of a copy of the de- 
cision of the Supreme Court ;” and that “ the effect of 
this decision, as it is understoud by the Department,” 
was as stated in that order; but it was because of the 
omission in that order of any copy of that decision 
“ for the information and guidance of customs officers,” 
that we have heretofore invited the consideration of the 
Department to that important circumstance, and fur- 
thermore made the application under date of July 7th. 

It may be of interest to the Department to know 
that the omission “ofa copy of the decision” of the 
United States Supreme Court in the case of Hartranft 
vs. Langfeld from any instructions hitherto officially 
published by the Department has been a constant mat- 
ter of comment if not embarrassment by numerous cus- 
toms officials who have had occasion to act under it. 

If by the statement in the Department's letter of 
July 11th, the intention was to comprehend in one 
proposition or phrase the entire question of classifica- 
tion under the hat material section, we respectfully 
submit that the letter does not state the entire issue. 
The Department says: “The question is, whether any 


hat ge 8 and was commercially known as such” 
in 1883. e had supposed that the question was, in 
the language of the statute, what cular im 
merchandise was included within the e 

plaits, flate, laces, trimmings, tissues, willow sheets and 
squares, used for making or ornamenting hate, bonnets 
and wr yen and therefore what ene “ braids ” 
“ laces” and “ trimmings” were in for making 
or ornamenting hats, bonnets and hoods. There is no 
phrase in the statute of “hat trimmings,” and the use 
of that commercial name identifies no one thing, and 
seems in the statute to be of no more consequence than . 
the correlative phiase, “bonnet trimmings” or “ hood 
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ing or ornamenting hats, bonnets and hoods. Respect- 
y yours, 
I. H. Maynarp, Assistant Secretary (J. G. M.) 
(No enclosure. ) 


Law Offices of Tremain & Tyler, 167 Broadway, New 
York, July 19th, 1888. 


To Hon. C. 8. Fairchild, Secretary of the Treasury, 
Sir—In acknowledging the Department's letter of 
July 17th, declining for the present the uest con- 
tained in the paragraph of our note of July 7th, 
permit us ——— to renew the other request i 
made, viz.: request in its first paragraph, that the 
Conference “ be Officially with the text of 
the decision of the Supreme Court in //artranft ve. 
Langfeldt,” for its information and guidance. As stated 
in our note to the Department of July 12th, we had 
supposed, because of the Department’s reply of July 
llth, that this suggestion had been tavorabl enter- 
tained by the t; and this would seem 
to be the fact from the Department's reassurance of the 
17th inst., that its order 8803 “ was promulgated for the 
ewe carrying into effect” that decision of the 

reme Court. 


response to inqui reg tacomnggeneryy comer 
formally advised us it has not b officially 
f bd } j ° «e 


In 8S. 8S. 8316 8317, prom ing Supreme Court 
decisions in favor of the Department, the decisions were 
published in full for the “information and guidance” of 
customs Officers. 


appraisers. : 

Of course, we may furnish the officers with the Court 
Clerk’s certified copies of the decision, but without 
further official sanction, in the absence of the Depart- 
ment’s authority to use the decision for the information 
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“ Hat Materials (T. I., new, 448). In the investiga- 
tion and inquiry into the complex subject of ‘ trim- 
mings used for making or ornamenting hats,’ the con- 
ference has consumed much time. * * * In order 
to arrive at some uniform classification for the guidance 
of the different ports, a standard of samples was deemed 
most practicable. Samples of hat materials were pre- 
sented by New York, Philadelphia and Baltimore ; but 
upon investigation it was found that the samples here- 
tofore prepared in books Nos. 1 to 7 inclusive, were 
quite as full and representative as samples of hat 
materials, etc., and it was deemed advi to a 
them; and to take a vote as to the determination of the 
present conference, in regard to their proper classifica- 
tion, under Department's recent decision, is 8803. 
* #* * While upon some books the vote is unani- 
mous, on others there is a difference of opinion. * * * 

Assistant Appraiser Hoffman moved that the silk and 
cotton velvets eighteen inches wide and under, of which 
silk is the chief value, samples of which were pre- 
sented by Philadelphia similar to those in suit in the 
Langfeld case, are dutiable at 20 per cent. as hat-trim- 
mings. Zhe opinion of the Board having been taken, the 
vote stood as follows: New York, 50%; New Orleans, 
50% ; Cleveland, 50% ; St. Louis, 50% ; Philadelphia, 

%; Baltimore, 20% ; Boston, 20% (four to three). 
* * * The ground upon which the assistant 
praiser at New Orleans bases his action in the ifi- 
cation now submitted of the books of samples numbered 
from one to seven inclusive and mentioned above, is 
that in Syn psis 8803, the interpretation placed by the 
department upon the recent decision of the Supreme 
Court in the case of Langfeld vs. Hartranft on the sub- 
ject of hat trimmings was that it was one of fact to be 
determined, and in the determination of which question 
‘two propositions should be affirmatively established to 


entitle the to classification at the lower rate of 
eg, Soke t, that the are commercially known 
as ids, plaits, flats, trimmings, &c., were so 


commercially known and eo at the time of the 
passage of the tariff Act of 1883. Second, that they 
are chiefly used in making or ornamenting bonnets and 
hoods.’ vi Peg . 

The appraiser of Cleveland said: ‘It is beyond the 
power of any merchant, of any Court (with due respect 
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t. (para- 
graph 383, T. I. new), as a manufacture of silk of which 


silk is a component of chief value.’ ” 


T. I. new, at 20 per cent., and not at 50 per 


Treasury Department, October 5, 1888. 


F. W. Cheney, Esq., President of the Silk Association | 


of America, 446 Broome street, New York : 


Smr—As you are doubtless aware in the case of 
Hartranft vs. Langfeld, decided during the last term of 
the United States Supreme Court, it was decided that 
certain silk and cotton velvet ribbons, silk chief value, 
imported into the United States were not liable t_ duty 
at the rate of fifty per cent. ad valorem as prescribed by 
the silk schedule of the Tariff Act of March 3, 1883, as 
classified by the Collector at the time of importation, 
but were dutiable only at the rate of twenty per cent. 
under the provisions in Schedule N. T. I., 448. * * * 
And also t os conn wan seenety ee ee 
wherein John Wanamaker was plaintiff, and John 
Cadwalader, Collector, etc., was defendant, wherein the 
same decision was made wi regard to 


= 


this 

versy was not upon by the and, in the 
judgment of the Department, should not be regarded 
conclusive, and in presenting the question again to 

Supreme Court it is believed that the interests of the 
Government would be promoted by the selection of 
some other case than the one recen 7 tried at Phila- 
delphia. But as these decisions, i to and 
followed, must very seriously affect and injure the — 
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States Circuit Court of this district upon the r 

rate of duty on various kinds of merchandise claimed to 

be hat materials, dutiable at 20 per cent. under T. L, 

448, Schedule N, in some of which suits there are silk 

| ribbons, but as J have never seen the minutes of the trial 

__ 
: 


of the Philadelphia case, I am now unable to state 
whether the merchandise is isely similar. 

The case of Edelhoff vs. Robertson, No. 9063, tried 
in this district in April, 1886, is now org, Pm ap- ~hs 

in the United States Supreme Court. is case 

involved the proper construction of T. 1., 448, Schedule 
N., although the goods were not precisely the same as in 
the Philadelphia case. | 

The hat material cases on the present calendar of the 
Court in this district are not liable to be tried in regu- 
lar order of Court business for several months, but if 
the Department so desires, I will make an effort to 
advance and try a case involving the rate of duty upon 
silk ribbons claimed to be hat materials. 

— a 
TEPHEN A. WaLKER, United States Attornéy. 


New York, Nov. 14th, 1888. 


Hon. I. H. Maynard, Assistant Secretary of the Treas- : 
ury : a) ‘ 
Sir—In an interview on Friday, the 9th inst., with 
| the Honorable Secretary of the Treasury, we were re- 
| quested by him to lay before ycu certain considerations : 
| which we then presented. On calling later in the after- 
noon at your office for that purpose, we unexpectedly 
found that our time did not admit of our awaiti 
your return from a Department conference in whi 
our secretary said you were engaged. We therefore 
lott an explanation of our departure with your secre- ~ & 
tary ; and lest engagements might not admit of our 
calling in person at your office at an early day, some of 
the points of the considerations mentioned at the inter- | 
| view covered by the Secretary’s request, are for con- ai 
| venience, reduced to writing—not, of course, with any 
| purpose of reproducing all that was said, but only to 
| indicate some of the main points that were presented 
B | for the Secretary's consideration. 
| The Secretary was asked to recall the fact that 
{ about two years ago—the last occasion when we 
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in its administration, has not denied that certain silk 
commodities are dutiable at twenty per cent. only. 
Many ribbons have been classified in this way since 
July, 1883, and some ribbons are still so 1 
he practice thus narrated did not in respects, 
however, conform to the claims that have been made in 
the Courts by the law officers of the Government. In 
trials conducted in New York and in Philadelphia early 
in 1886 the claim was made on behalf of the Govern- 
ment that the hat material paragraph did not compre- 
hend any articles of which silk was the component 
part of chief value. This conteption was not only out 
of harmony with current administration, but was re- 
jected by the Judge in both circuits and afterwards b 
the Supreme Court, as unsound. It onl iemelenk 
therefore, for the customs officials with or without the 
the aid of the Courts to determine what clase of silk 
commodities was comprehended within the hat material 
ph. In this effort the practice in administra- 
tion and the contention by the Government in the 
Courts did harmonize. 
The Government insisted that only such commod- 


ities as were exclusively used for hate, bonnets and - 


hoods should be classified at. twenty a cent. The 
importers claimed that commodities } 

use of which was for ornamenting hats, bonnets and 
hoods should be comprehended under the‘hat material 
classification at twenty per cent. The issue thus made 
on this topic has been decided in favor of the importer, 
and the contention of the Government that commod- 
ities should be refused classification at twenty per cent. 
because sometimes they may be used for purposes 
other than ornamenting hats, bonnets and hoods, has 
been declared unsound. To this extent at least the 
significance and effect of the decision of the United 
States Supreme Court in the case of Hartranft vs. 
oe U. 8S. R., p. 128), has not been ques- 


This is the present condition of affairs upon which 
the Secretary of the Treasury is to act as he applies the 
statute to current administration. In the light of this 
situation of fact and judicial exposition of the law, the 
Secretary of the Treasury is invited to consider what 
official course he should pursue in respect to the ribboa 
invoices which are from day to day presented for entry 
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of the Government to appeal that case to the Supreme 
Court of the United States, the controversy and its 
settlement might be prolonged until an incoming ad- 
ministration. As to this, however, it was and is re- 
spectfully insisted that the circumstance that the Gov- 
ernment is appealing the case affords no justification 
for a current and continuous violation of the statute ; 
and particularly if the case to be appealed was one 
where the Court was bound to follow, and did follow, 
an exposition of the statute already announced by the 
highest authority. It was also submitted that in the 
examination of upwards of sixty witnesses, of 
whom were called by the importers, there was exhibited 
no contrariety of testimony respecting the main facts 
that there did exist commodities made wholly or in part 
of silk which were in fact trimmings having their staple 
uses and values for making and ornamenting hats, bon- 
nets and hoods; while at the same time the description 
and identity of such commodities as given by all the 
witnesses was uniform, and furthermore nded 
in substance with the commodities represented the 
Government sample books. A _ representative trial 
which demonstrated that no substantial controversy of 
fact existed as between the importers and the Govern- 
ment surely affords no ground for the abrogation of a 
statute which has already been expounded.:by the Su- 
reme Court of the United States. The duty of the 
partment, it was — insisted, to apply that 
statute to current inistration was not fulfilled 
simply by ordering such a case or indeed any case, to 
be appealed. 

Moreover, the secretary was advised of the fact that 
his a deemed themselves under obligation 
because of their instructions to refuse to recognize rib- 
bons or velvets or gauzes as trimmings for hate, because 
in trade such commodities were t and sold under 
their general names of ribbons, velvets, &c. If that 
fact be a good cause to exclude commodities from the 
20 per cent. classification it is not found in any explicit 
orders of the department. Such a reason has con- 
demned by all the Courts, and is not harmonious with 
the Government's practice in selecting a few ribbons for 
men’s hats and admitting them to pres a 20 per cent. 
If this trade-name th be the reason why thé 
statute is not fairly applied in current administration 
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twenty per cent. of the limited commodities capable of 
assessment under the statute at that rate seriously in- 
terfere with existing domestic industries. The line of 
such commodities, as already observed, is not difficult 
to distinguish, and by no means extends to the lengths 
assigned it by the interested parties who are ; 
the execution of existing law. The formal, re | 
and ex parte statements that are reported to have been 
made to the Department since the announcement of the 
Langfeld decision, by or in behalf of American silk man- 
ufacturers, may in many respects fairly be questioned, 
and in some respects, it is believed, will be found to be 
gross exaggerations. It would be less difficult to reply 
to statements of this nature had they been reduced to 
writing, or otherwise made pertinent by submission in 
a form. That these statements or requests 
the fear of disturbing important industrial enter- 

ises in this country have had obvious influence in 
gh ae bree gg procaine 
conceded by Department. Until now no pains 
have been taken by us to question the propriety or 
justice of such considerations. At this time, however, 
and in view of the inevitable ary wl _—— ad- 
ministration, it is respectfully u t Treasury 
Department had no studs to seeiie powers of Con- 


gress. However grave an injustice (and it was submit- 
mitted that there was no injustice in this'‘case) might 
be inflicted upon special industries by the operation of 
existing law, it is no part of the duty of the 
De ent to withhold the execution of a law for any 
such reason. On the contrary, if any such injustice is 
claimed sy Ae sang: war, Serco lied by the 
Treasury Department, but by Congress. Moreover, it 
was rr there could be — to be gross exag- 
ion, if not imagin ination, in the statement respecting 
to domestic industries to result from a fair 
application of the hat-material paragraph to such 


— had hitherto contented themselves with the. 
lief correspondence which the files of the Department 
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or other persons, were colloquially submitted, and the Sec- 
retary was thanked for the courtesy of the hearing ac- 
corded. For further details, however, of what more 


See, ae 


P. 8. A fire destroying our offices has unavoidably 
delayed this note. (Signed) Tremams & TYLER. 


(9136.) 
Hat trimmings of silk or other materiale otherwise 
specified in the Tariff Act are not dutiable under T. 1., 
448. 


Treasury Department, Nov. 26, 1888. 

Sir : On the 7th instant you reported to the Depart- 
ment that after a consultation with the naval officer and 
the United States appraiser at your port, the conclu- | 
sion was unanimous y reached that imported merchan- ae 
dise, consisting of silk ribbons and other manufactures ; 
of silk, intended for use and used in making and orna- 
menting hats, is dutiable at the rate of 50 cent. ad 
valorem under the provisions in schedule }, (“ silk and 
silk goods ” schedule), T. I., 383, for manufactures of 
silk, or of which silk is the component material of chief 
value, and not under the provision in schedule N 
(“* Sundries ” schedule), T. I., 448, for materials used 
for making or ornamenting hats, etc. 

You further stated that, acting as a unit, the said 
officers were, in conjunction with yourself, of opinion . 
that said paragraph 448 specifically provides that where 
the material is different from that of “straw, chip, grass, 
palm-leaf, willow, hair,” etc. (the articles named in 
paragraph 448), and is otherwise provided for in the 

iff, then the duty should be assessed ing to 
the rate imposed on manufactures of such material re- 

of the uses to which it may be 

The Department, on the 13th instant, in reply to such 
letter, informed you that it would interpose no objec- 
tion to your ing out such views upon the liquida- . 
tion of entries merchandise, and it is now un- 
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schedule, the language employed should be clear and 
unambiguous. : 

There is a further consideration which is entitled to 
weight, which is, that if the articles are of such a char- 
acter that two or more rates of duty would be ica- 
ble, the case falls within Section 2499 of the Revised 
Statutes, and they must be classified for duty undet 
the highest of such rates. It, however, appears that 
since passage of the said Tariff Act of March 3, 
has tussived the appeseeh of tha Dapestananh te elon 

received the a of the nt i 
the said hat-ban 5 maler ph 448, and assess 
duty at the rate of 20 per cent. ad valorem. 

A change in the classification which has prevailed 
for so long a period of time, should not be except 


upon timely notice to all engaged in the busi- 
ness of importing and doali in such merchandise, 
and in the judgment of the t, where it is 
made to appear to the satisfaction of the Collector that 
the goods were ordered prior to the announcement of 
his decision changing the classification, the entry 


should be liquidated and the duty assessed according - 


to fg practice which prevailed before the change was 


made. 
You will be governed in the liquidation of entries 
made at your port in accordance with this views. 


ll po NS 
LH. Marx . 


Assistant 
Collector of Customs, New York. 


Treasury Department, Office of the Secretary, 
(3104 E.) Washington, D. C., November 30, 1888. 


Messrs. Tremain & Tyler, 146 Broadway, New York, 


N. Y.; 

Gentlemen : Referring to letter of the 2lst in- 
stant and previous pend ba. spingy regard to the 
oer g rwente a ne Acts of Silk Rib- 

you are i Department’s telegram 
of the 20th instant, addressed to you was based upon 
the supposition that you desired ion as to the 
original raling of the Department 
chandise. 
It is now ascertained, however, that your inquiry re- 


concerning such mer- 


ar 


30, 1888. 


: 
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New York, Nov. 
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B. Richardson, 
Telegram | 
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Custom House, New York, November 30, 1888. 
To Secretary of the Treasury : 


Sr: Mr. Richardson, of the Silk Association, called 
here to-day and informed me that the District Attorney 
has a case on the silk-trimming question, set down for at a 
trial for Monday next, as to which the Silk Association > 
had no advice beforehand, and no witnesses had been 
arranged for. e was desirous that the case should be ‘ 
postponed in order to have time for preparation. 

Respectfully yours, 
D. Magone, Collector. 


Treasury Department, December 1, 1888. 
To U. S. Attorney, New York : 
Collector states that Silk Association desires post-' 
ponement trial hat-trimming case until witnesses can be 
for. Use your best judgment, and, if interests 
of Government will be pro , postpone trial until 
Association produces witnesses. 
C. S. Farmonip, Secretary. 


Department, December 1, 1888. 
To Collector Customs, New York : 

United States Attorney requested by telegram to use 
best judgment concerning trial hat-trimming case, and, 
if interests of Government require it, to postpone trial 
until Silk Association produces witnesses. 

C. 8. Farrcninp, Secretary. 


United States Attorney's Office, 
New York, December 19, 1888. 


Hon. Secretary of the Treasury : | 
Sir—-A series of cases under the hat material clause 


I must ask instractions of the Department respecting he 

my duty in res to the subject. 

The drs ces onthe calendar and the one of strict 

ight possible forced to trial, involves no 

of, predominant use The samples are hat etd. silk 
present 


oO 

of chief value. A trial of this case would the 
issue decided by the Department in letter to the 
Collector of Customs, November 26 ult., 8. 9136, where- 
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from the papers and statements subm‘tted by them 
that all the importers of this line of have united 
in a request that the e of classification established 
by said decision be applied to those invoices only which 
are entered at your port on and after the Ist day of 
January, 1889. | 
It appeari agen ome? pond some of erlies aa now 
arriving are of a mixed c ter, em i panes 
sale tiles as well as after the 7th day of November, 
making it difficult to apply the instructions given by 
the Department upon the subject, and that a large por- 
eomnecasliy tn soni sp alipanbens ments, or asiiane 
necessari up o or - 
ments ordered Fagan damage ge that so far as 
same contain purchases © or consignments 
ordered subsequent to November 7, the amount thereof 
would probably no more than equal the amount of pur- 
chasers made or consignments ordered prior to said 
date which would not arrive until after ber 31, 
the Department has concluded to’ authorize you, in 
poet ay narra ye verti such course, to 
suspend the application of the —— in classification 
of these goods resulting from your decision of Novem- 
ber 7 until January 1, and to apply it to all invoices of 
these goods entered at ‘your port on and after that date. 
<4 is yo that the tion of this course will 
work substantial justice to — engaged in. 
importation of these goods, and at the same time pro- 
tect the Government against loss and relieve the ad- 
ministration of the service from complications which 
may arise from the application of instructions hereto- 
fore given. 


# % * # * e 
Respectfully yours, 
I. i MAYNARD, 
Assistant Secretary 
Collector of Customs, New York. 


It will be seen by the foregoing official documents 
that the interpretation given by the Supreme Court to 
the hat material tariff clause has been in effect repu- 
diated: First, during the spring and summer of 1888 ° 


7 


been made so clear that evasion was no longer possible, 
the Treasury Department in due form officially author- 
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Explanatory Statement........ 2... 2. cscesece 
Treasury Decision, July 18, 1888... o04-0h eee 
Secretary McOullough to Collector (recited in 
S. 8.6900), Feb. 98,1885 .... ....0ese see cee 
Brewster to Secretary of Treas- 
ury (8S. 8. 6197), February 15, 1884............ 
Secretary Folger to Collector (8S. 8. 6197), Feb. 25, 
Asst. Sec’y French to Collector (8. 8. 5642), Jan. 
Aast. Sec’'y French to Collector (8. 8. 5549), Oct. 
Ti; Bs oun ccowvas cd cccctésegueeeewanaen 
Asst. Seo’y Fairchild to Collectors (8. 8. 6900), of 
May 4 and April 30, 1885 ....... 2.2.20. seen 
Asst. Seo’y Fairchild to Collector (8. 8. 6823), 
ete W08........4-.. Led seredea 
Sec’y Fairchild to Collector (8S. 8. 8179), April 
14, 1887 . es Tere 
Asst. Sec’y Fairchild to Tremain, Jan. 12, 1887 
Appraiser’s Conference Report, Dec. 21, 1886.... 
Tremain and Tyler to Sec’y Fairchild, March 27, 
BRE a 00d 0 + 6c avevece dD 2004s nee 
Asst. Seo'y "Maynard to Collectors (8. 8S. 8808) 
Tremain to Asst. Sec'y Maynard, May 10, 1888. . 
Asst. Sec’y Maynard to Tremain & Tyler, May 
Asst. Goe'y ’ Maynard to Collector, May 16, 1888... 
“ to Tremain & Tyler, June 
29, Ao DARE trae 0s 0b Sites al ee 
Tremain & Tyler to Sec’y Fairchild, July 7, 1888 
Asst. Sec’y Maynard to Tremain & Tyler, July 11, 
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Tremain & Tyler to Asst. Sec’y Maynard, July 12, 
1888. 

Asst. Sec’ y Maynard to ‘Teomein & Tyler, ‘July 17, 
1888 . 

Tremain & “Tyler ‘to Secretary of ‘Treasury Fair- 
child, July 18, 1888 

Extracts from Second Conference Appraiser’s Re- 
port, July 21, 1888. . 

Jas. G. Giffen, Recorder, to Sec’ y of ‘Treasury Fair- 
child, July 17, 1888—part of foregoing. . 

Asst. Sec’y Maynard to F. W. Cheney, President 
‘“‘ Silk Association of America,” Oct. 5, 1888. . 

Asst. Sec’y Maynard to 8S. A. Walker, Eaq., U. 8. 
Dist. Attorney, New York City, Oct.15, 1888... 

' Stephen A. Walker, U. S. Attorney, to Sec’y of 
Treasury, Oct. 17, 1888. . 

Tremain & Tyler to I. H. Maynard, “Asst. Seo'y of 
Treasury, Nov. 14, 1888 | 

Asst. Sec’y Maynard to Collector of Customs, New 
York, Nov. 26, 1888..... ... 

C.8. Fairchild, Sec’y, to Tremain & Tyler, Nov. 80, 
1888. . ; 

B. Richardson to Sec’y of Treasury, ‘Nov. 30. 1888 

C. 8S. Fairchild, Secretary, to B. Richardson, Nov. 
30, 1888. . 

D. Magone, Collector, to Gec'y of Treasury, Nov. 30, 
1888... 

C. 8. Fairchild, Bee’, t to U. 8. Attorney, New York 


New York, Dec. 20, 1888............. ; 
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C. G. Burgoyne’s Printing Business, 146-150 Contre St., N.Y. 


UU. S$. Supreme Court, 


OCTOBER TERM, 1889. 


Wriuiam H. Ropertson, Collector, &c. 
Plaintiff in Error, 
‘AGAINST 


CuarLes A. Epe.norr and another, 
Defendants in Error. 


BRIEF FOR DEFENDANTS IN ERROR. 


Statement. 


In this case, the importer sued the Collector to re- 
cover excess of duty illegally exacted upon. trimmings 
for hats, claiming that the same were under Schedule 
N, par. 448 of the Tariff of 1883, subject to a duty of, 
twenty per cent. ad valorem; but, because they were 
found to be made of silk, or of which silk was the com- 
ponent material of chief value, the Collector classed 
them under Schedule L, par. 383, and exacted a duty 
of fifty per cent. ad valorem, as manufactures of silk. 
There was no dispute of fact, and a verdict was ordered 
by the Court in favor of the importer. The appraiser 
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himself testified that they were silk and cotton hat 
bands, and that there was no difference except, as to 
the material between the trimmings he classified at fifty 
per cent. and the trimmings which he classified at 
twenty per cent., and that he knew from inspection 
that they belonged to hatters’ materials. 


First Point. 


The exact question presented by this record was de- 
cided by this Court two years ago in the case of Hart- 
ranft vs. Langfeld, 125 U. S., 128, and there is no dis- 
tinction between the cases except that in that case there 
was a dispute as to the facts, and the jury found that 
the goods were trimmings, chiefly used for making or 
ornamenting hats, bonnets and hoods, and though of 
silk or of which silk was the component material of 
chief value, they were held to be subject only to a duty 
of twenty per cent. 

Every point here presented on the part of the Col- 
lector was necessarily involved and overruled in -the 
case cited. 

This is what the Court said at page 135: 

“ The velvet ribbons were found by the jury to be 
“‘ trimmings, chiefly used for making or ornamenting 
‘hats; that brought them within the operation of 
“ Schedule N of the Act of March 3, 1883, fixing the 
** duty at twenty per cent. ad valorem, and being spe- 
“ cially provided for by that section, they were excluded 
“ from the operation of ali others.” 


Second Point. 


Under the Tariff Act of 1862, the Court held in the 
same way, that hat braids composed of cotton were 
only liable to duty at thirty per cent. under the eighth 
section of the Act of July 14, “as braids * * * 
used for making or ornamenting hats,” and not to 
the larger rate of duty imposed by the sixth sec- 
tion of the Act of 1864,upon “ cotton braids, inserting, 
lace, trimmings or bobbinets, and all other manufac- 
turers of cotton not otherwise provided for,” the point 
being, that “ braids used for making or ornamenting 
hats” was a specific enumeration by which those goods 
were otherwise provided for than in the more general 
description of braids of cotton. 


Third Point 


No good reason can be shown or stated for reversing 
the decision in the Landfeld case, although the records 
presented to the Court from the files of the Department 
show that the decision of this Court in that case has 
been simply overruled and ignored by the Customs 
officers, and that apparently without any advice from 
any law officer of the Government. 

The Attorney-General had previous to the decision 
advised, and the Secretary of the Treasury adopted 
his advice, which was in conformity with the decision 
in the Langfeld Case. 


Fourth Point. 


If the question is to be considered de novo there can 
be no doubt of the correctness of the ruling of the Court 
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below, namely, that the goods in question being 
materials for hat trimmings not specially enumer- 
ated or provided for in other parts of the act, are 
subject to twenty per cert. ad valorem only under par. 
448 of Schedule N. 


I. Schedule N, in which this special clause appears, 
is the final schedule of the Act of 1883, in which are 
inserted the sundries of all sorts and descriptions by 
specific designation, being a special schedule for sun- 
dries excepted from the other schedules. 

A comparison of its various provisions with those of 
articles of a similar character in the other schedules will 
show that the general scheme of the schedule was to make 
special designation by way of distinction from the more 
general descriptions of the other parts of the act (see 
these comparisons set forth at large in the brief of Mr. 


Curie, of counsel for parties interested in the question 
filed herewith). 


II. The words “ not specially enumerated or provided 
for in this act,” in par. 448, apply to the words of 
classification, namely, “ braids, plaits, flats, laces, trim- 
mings, tissues,” &c., and not to the words “ substance 
or material” which immediately precede them. 

There is no enumeration or provision of substances 
or materials in any other part of the act or any other 
system of enumeration, but the enumeration is always 
of articles and not of mere substances or materials. 
The duty is levied and collected by the express terms 
of the act upon “ articles,” and the enumeration of silk 
goods is in every instance of manufactures of silk, made 
of silk or of which silk is the component material of 
chief value. 

By paragraph 448, silk trimmings used for making or 
ornamenting hats, bonnets, &c., are specifically dis- 
tinguished from all other silk trimmings as they are 
from all other goods made of silk, as was held in the 
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Longfeld case, the particular use to which the goods in 
question are generally put, namely, for making and 
ornamenting hats, is a specific distinction which brings 
the articles within this confined and narrow section, 
and withdraws them from the general description of 
Schedule L. 


III. Other braids, flats, laces, trimmings, &c., will 
be found specially enumerated or provided for in 
other parts of the act, Thus, cotton braids at 35 
per cent. in Schedule I, together with cotton laces and 
cotton trimmings at 40 per cent. in association with 
cotton gimps, cords, galloons, &c., all of which are also 
trimmings ; linen laces at 30 per cent. in Schedule J, 
laces of gold and silver or other metal at 25 per cent. 
in Schedule N; braids and bindings at 50 per cent. ad 
valorem and 30 cents per pound, and hair braids at 35 
per cent. and cotton braids and worsted braids, and 
cotton trimmings and dress trimmings—the other pro- 
visions of the act thus affording ample subjects for the 
words “not specially enumerated or provided for in 
this act ” to be applied to. 


IV. The contention now presented on the part of 
the Collector that Schedule N must be interpreted by 
inserting the words “like” before “substance or ma- 
terial,” so as to make it read “ hats, &c., materials for : 
braids, trimmings, &c., used for making or ornamenting 
hats, bonnets and hoods composed of straw, chip, grass, 
palm leaf, willow, hair, whalebone or any other like 
substance or material,” is wholly unwarranted. There 
is no precedent for Courts tampering in any such way 
with the peculiar phraseology of tariff acte and sched- 
ules, and if resorted to the tariff would be the creation 


_ of the Court and no longer of Congress. 


A resort to such interpolation of words is never al- 
lowable where the language of the act or contract is 
perfectly clear and unambiguous, as in this case. “ Or 
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any other substance or material” can have but one 
possible meaning—to include all substances and all 
materials. In other words, all kinds of materials for 
hats in the form of the articles specified and described 
as braids, plaits, flats, laces, trimmings, &c. 

Again, the method suggested of limiting the meaning 
of general words of description to things of the like 
kind as those described in the context can only be re- 
sorted to in cases where the preceding words are all of 
the same general tenor or meaning or class or kind. 
Where they are of different classes, meanings or kinds, 
the interpolation of the word “like” will make the 
language wholly insensible as in this instance. “Straw, 
* * * willow, hair, whalebone, or any other like 
substance or material "—-what does that mean? Here 
you will have straw and grass, mere herbage ; willow, 
the wood of a tree ; hair, including the hair of men, 
women and animals; and whalebone and all other sub- 
stances or materials like those. The proposition 
has but to be stated and tried to show the absurdity 
of it. 

Again, the history of the enactment of this particular 
clause of par. 448, shows that the intent of Congress 
was to use the words “ or any other substance or mater- 
ial,” in the plain and wholesale manner in which they 
are expressed and as meaning nothing else. Thus, by 
the previous tariff, the sundries schedule, R. S. of 1878, 
Sec. 2504, page 476, was as follows: 

“ Hats, &c., materials for: braids, plaits, flats, laces, 
trimmings, tissues, willow sheets and squares used for 
making or ornamenting hats, bonnets or hoods, com- 
posed of straw, chip, grass, palm leaf, willow or any 
other vegetable substance or of hair, whalebone or other 
material not otherwise provided for.” 

The amendment dropped the word “vegetable,” 
classifying the animal substances, hair and whalebone 
with the vegetable substances previously described, 
and then adds “ or any other substance or material.” 
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There is no force in the argument that using these 
words “ or any other substance or material” in their 
plain, natural and obvious meaning, the entire clause 
descriptive of material, namely, ‘“‘ composed of straw, 
chip, grass, palmleaf, willow, hair, whalebone or any 
other substance or material,” might, without altering 
the meaning of the section, be omitted. Congress has 
see fit to express its purpose in the language in which 
it appears in the clause. To say that it can be more 
briefly expressed by leaving out certain words, is mere 
verbal criticism and does not warrant altering the . 
plain sense of the words used, and substituting another's 
for the will of Congress. 


Fifth Point. 


The claim that these goods being made of silk or of 
which silk is the component material of chief value, can 
be subjected to a duty of fifty per cent. ad valorem 
under the last clause of Schedule L is an impossible 
claim, because that clause expressly excepts from such 
duty all goods, wares and merchandise of the kinds 
which are specifically enumerated or provided for in the 
act, and as trimmings used for making or ornamenting 
hats, bonnets and hoods are specially enumerated or 
provided for in Par. 448 of the sundries, Schedule N, 
they are necessarily withdrawn from the more general 
classification. 

The evidence in the case establishes that there is and 
always has been a well defined class of commodities 
imported as materials for hats used for making or or- 
namenting hats, bonnets and hoods, a class of articles 
known to trade and commerce as trimmings for hats, 


capable, possibly, as appeared in the Langfeld case, of 
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being put to other uses, but the general or predominant 
use of which was for this special purpose. Where the 
question is of fact and is a doubtful one, whether the 
goods offered for classification belong to this class, that 
fact must be determined by the jury—but here theré 
was no dispute. The goods offered were trimmings, 
and although of silk, or silk being the chief element of 
value, were indisputably proved to be used for making 
or ornamenting hats. And as Congress clearly intended 
to withdraw all such articles from the more general 
description of silk goods contained in Schedule L by the 
specific enumeration of the clause of the sundries 
schedule, theCourt below, in obedience to the doctrine 
of the Langfeld decision, could by no possibility have 
come to any other conclusion than that which was em- 
bodied in its direction to the jury. 

The mere circumstance of fixing a specific rate of 
duty, namely, 20 per cent., on articles of a certain class 
used for a particular purpose necessarily withdraws 
them from a more general definition which would em- 
brace them, if not used for that particular purpose. 


Sixth Point. .. 
% 

As is clearly shown in Mr: Tremain’s brief, submitted 
herewith, the rulings of the Department of Justice and 
of the Treasury Department on this particular ques- 
tion were in harmony with the Langfeld case and with 
the position here contended for by the importer, until 
it was deemed expedient by the customs officers after 
the decision in the Langfeld case to insist upon a 
construction by which all materials for hats which hap- 
pened to be composed of silk or of which silk was the 
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chief element of value, although on were used only or 
predominantly for making or ornamenting hats, bonnets 
and hoods, should be shut out from the sundries sched- 

ule N, where Congress clearly intended them to go and 
to pay a duty of 50 per cent. ad valorem, contrary to 
the express purpose of Congress. 

The Attorney-General, by his letter of advice of 
February 15, 1884, and the Secretary of the Treasury, 
by his circular of February 25, 1884, promulgated in 
pursuance of that advice, instructed the customs offi- 
cers that trimmings for hats made wholly or in part of 
silk are dutiable under Schedule N at 20 per cent. and 
not as silk goods at 50 per cent. 

But the point insisted upon prior to the Langfeld 
case was that in order to come within the benefita of 
Schedule N they must be used or usable exclusively for 
the trimming, making or ornamenting of hats. But 
after the decision in the Langfeld case, and even as the 
opinion there shows upon the argument, that contention 
was abandoned, and the Department has fallen back 
upon a position which for years it repudiated in the 
practical construction of the Act, namely, that materials 
for hats,—braids, laces, trimmings, &c., used for waking 
or ornamenting hats, bonnets and hoods shall be forced 
to pay a duty of 50 per cent. if of silk, anything in the 
Act of Congress contained to the contrary notwith- 
standing. 

These shifting methods of construction, of necessity 
so detrimental to the interests of commerce, may be 
very satisfactory to the domestic silk manufacturers 
who by the records of the Department seem to be the 
active promoters of the new method of construction, 
but they are clearly in conflict with the often declared 
policy of the Government, and are in open defiance of 
the repeated decisions of this Court. 
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Seventh Point. 


The exceptions should be overruled and the judg- 
ment below affirmed with costs. 
JosEPH H. CHOATE, 
Of Counsel for Defendants in Error. 
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ADDITIONAL POINTS IN REPLY TO GOVERNMENT 
BRIEF. 


VII. 


There is no controversy over the proposition of the So- 
licitor General that in the paragraph under construction 
the words “composed of straw” * * * “or any other 
substance or material” do not refer to or modify hats, bon- 
nets, and hoods, but do relate to the nouns “ braids, “* * * 
laces, * * * trimmings,” ete. 

No person, official or unofficial, so far as known, has ever 
questioned this obvious construction. 


(See brief of defendants in error, point IV.) 


IX. 


The first four points of the Solicitor General’s brief are de- 
voted to striking out from the statute, after the words “ com- 
posed of,” etc., the words “or any other substance or material.” 
He says (pages 11 and 12) that only hats or materials for 
hats composed of the few substances specifically named in the 
paragraph are designated, and the distinction is that the 
“hats and bonnets” and “ braids, laces, trimmings,” etc., 
which Congress has designated (in these paragraphs) are 
those alone that are “composed of straw, chip, grass,” etc. 
* * * Hethen adds: * * * “The conclusion is in- 
evitable that Congress intended by them (the hat and hat 
material paragraphs) to cover hats, bonnets, and hoods com- 
posed of certain specified substances and a class of materials 
for hats, bonnets, and hoods composed of the same substances, 
and to leave all hats, bonnets, and hoods and trimmings 
therefor composed of other substances under such general 
clauses of the tariff act as would cover them.” (Pp. 12 and 
13 Sol. Gen.’s Brief.) 
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In other words, Congress declares that the hats and ma- 
terials therefor “ composed of any other substance or material” 
shall pay twenty per cent. The Solicitor General says hats 
and materials therefor composed “ of any other substance or 
material” shall pay fifty per cent. According to his con- 
struction, the words“ or any other substance or material ” 
have no significance in the paragraph. He had started 
(at “B,” p. 5) with interpolating the word “ like” into 
the statute, but, instead of telling us like what, he ends by 
striking out the interpolated word and the phrase “ or any 
other substance or material.” The learned Solicitor Gen- 
eral has devoured his own progeny. 

The destruction of those words in the statute is in fact the 
only way that the construction contended for in the Gov- 
ernment brief can be maintained. 

The argument also develops the further fallacy that be- 
cause the materials, to wit, silk and cotton, are not specifi- 
cally mentioned or “ designated,” therefore the articles, to 
wit, “trimmings,” &c., are not enumerated. He says, 
“ Braids, plaits,” ete., “ that are composed of silk are not and 
can not be covered by T. I. 448, because they are not desig- 
nated therein.” This ignores the fact that the articles are 
designated or enumerated, and in the tariff act articles are 
enumerated and not their materials or components. 


X. 


Again, the Solicitor General begins point V by stating 
that the history of this hat-material paragraph, “ when read 
in connection with the history of the silk paragraph, demon- 
strates that T. I. 448 (the hat material section) does not and 
cannot cover silk ribbons,” and he proceeds to support this 
erroneous statement by some mistakes about former rates of 
duty, 

Referring to our main brief, point VII, it will appear 
what the rates were at the time of the revision of the 
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statutes (1874) and what they were when the present tariff 
was enacted. The earlier statutes being incorporated in the 
revision, it was not deemed necessary to specify them. Instead 
of there being a single rate of duty applicable to ribbons at 
the time of the new tariff (1883), as argued by the Solicitor 
General, ribbons at that time were dutiable at no less than 
four different rates, namely, sixty per cent., fifty per cent., 
thirty-five per cent.,and thirty per cent., dependent upon 
the provisions affecting their classification, viz: 


1. If entirely of silk or of silk admixed with cotton, flax, 
wool, or worsted to an extent not exceeding twenty-five per 
cent.in value, then, irrespective of use, they paid sixty per 
cent. ad valorem. (18 Stat., 307.) 


2. If of silk and containing over twenty-five per cent. of 
cotton, flax, wool, or worsted, not used for hats, they paid 
fifty per cent.ad valorem, under the clause providing for 
manufactures not especialiy enumerated of which silk was 
component material of chief value. (U.S. R.S., p. 469.) 


3. If in component materials like those last described and 
used for hats, bonnets, and hoods, they paid thirty per cent. 
(U.S. R. S., p. 479, and appendix to our main brief, pp. 6, 
7, and 8.) 


4. If entirely of cotton, they paid thirty-five per cent., 
under the provision for “cotton trimmings” in the cotton 
schedule (U. S. E.. 8., p. 46), unless used for hats, in which 
case they paid thirty per cent. (J0., p. 477.) 


That these were also the rates assessed by the Department 
appears by the Treasury orders cited in the appendix to 
brief for defendants in error. 

In this condition of the duty upon ribbons Congress re- 
fuses to classify all ribbons uniformly at fifty per cent., as 
shown at pages 39, 40, and 41 of our main brief; but in an 
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act to reduce duties enlarges the domain of the trimmings 
for hats (reduced from thirty to twenty per cent.) by omit- 
ting to specify many of the trimmings which had previously 
been dutiable under other classifications at a higher rate. 
This is true. not only of ribbons but of many other trim- 
mings. The result is that under the present tariff ribbons 
are distributed into the following classifications : 


1. If of silk or of silk of chief value and not for use in 
hats, bonnets, and hoods, then they fall under Schedule “L,” 
as a manufacture of silk not otherwise specially enumerated 
or provided for in the act, and pay fifty per cent. ad valorem. 


2. If of cotton they fall within the provision for “ cotton 
trimmings” not elsewhere specified, mentioned in Schedule 
“T,” and if not for hats, &c., pay forty per cent. ad valorem. 
(See our main brief, page 18.) 


3. If either silk or cotton, or both, or of mixed materials, 
such as velvet ribbons often are, then if used for making or 
ornamenting hats, bonnets, or hoods they pay twenty per 
cent. 


XI. 


The Solicitor General is unfortunate in attempting to 
argue that the history of legislation prior to 1874 is incon- 
sistent with the actual and legal classifications as above 
stated. Moreover, the revisers in 1874 stated the classifica- 
tions in accordance with the law as it had existed from 1864. 
In that year Congress recast the silk schedule so as to 
classify silk laces, silk trimmings, silk bonnets, silk 
hats, silk caps, silk ribbous, silk veils, and a large 
number of denominated articles eo nomine at sixty per 
cent.,and by section 22 provided that upon the articles 
not specially enumerated in that act the duty should 
remain as imposed by previous laws, anything in the 
act of 1864 “to the contrary notwithstanding.” Of 
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course, under these circumstances the provision in the ac 
of 1862 (12 Stat., 551), mentioning bonnets, hats, and hoods 
of “ any other vegetable substance, or of silk, hair, whale- 
bone, or other material,” forty per cent. ad valorem, and the 
provision for braids, laces, and trimmings used for hats at 
thirty per cent. were without application, because in those 
respects they denominated articles which were repeated in 
the denominations mentioned specifically in the act of 1864 
as dutiable at a higher rate. The act of 1861 (12 Stat., 192) 
cuts no figure in this analysis, because its hat-material pro- 
visions were recast in toto in 1862, as above mentioned. 

There is, therefore, no usefulness in the analysis attempted 
by the Solicitor General of the statutes anterior to 1874, be- 
cause the revision states the law as it had existed for ten 
years, and this Court has construed the revision and the 
statutes immediately anterior to it in harmony with the 
classification we have outlined above. 


Arthur vs. Lahey, 96 U.S., 112. 
Movius vs. Arthur, 95 U. S., 144. 


Nor is it correct, as stated at “D” (Solicitor General’s 
Brief, page 18), “that in 1875 Congress revamped the silk 
schedule of the revisers.” 

Congress did nothing of the kind. It supplemented the 
revision with a classification so limited by its terms and 
special provisos that it should “ not apply to goods, wares, 
or merchandise which have as a component material thereof 
twenty-five per centum or over in value of cotton, flax, 
wool, or worsted ” (18 Stat., 307). The later editions of the 
Revised Statutes successively incorporate the language of 
both of these enactments. 


XII. 


Nor is the Solicitor General correct in stating at page 19 
that the words “ irrespective of the classifications thereof for 
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duty by or under previous laws, or of their commercial 
designation ” (see his Brief, page 19), are not repealed by the 
act of 1883. 


Ist. Because the terms of the acts of 1883 are so broad 
that they cover ell goods upon which any duty or import 
can be exacted, and no other customs-tariff enactment ts in 
force. 


2d. The tariff act of 1883 names in different schedules 
numerous specific articles made more or less of silk at va- 
rious rates of duty or exemption from duty—e. g., umbrellas, 
parasols, hatters’ plush, fans, webbing, etc., besides bonnets 
and the articles mentioned in the hat-material clause and 
in Schedule L—and then to exhaust the subject enacts that 
“all goods, wares, and merchandise not specially enu- 
merated or provided for In TH1s Act, made of silk or of 
which silk is the component inaterial of chief value, fifty 
per cent. ad valorem.” 

Certainly after this legislation nothing remained of the 
act of 1875 or any other prior legislation affecting silk. 


XIII. 


The Solicitor General is equally inaccurate in his state- 
ment (at “ K,” page 20) that “the hat, bonnet, and hood 
clauses did not for one moment cover silk ribbons from 
1861 down to 1883.” 

As we above show, some ribbons containing silk for many 
years prior to 1883 were dutiable under the hat-material 
clause, and the Treasury Department, as late as June 20, 
1889, has applied its ruling to that effect (quoted at page 7, 
appendix to our brief) to the disposition of controversies 
under the old tariff. 


XIV. 
The Solicitor General is equally inaccurate in his state- 
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ment (at pp. 22 and 23, point VI) that “ the point presented 
by this record is entirely different” from that presented in 
Hartranft vs. Langfeld, and that the point in this case 
“ was not considered by the court in that case and was not 
raised by the exceptions in that case.” The shortest way to 
answer this extravagant assertion is to quote from the rec- 
ord and from the Government brief in that case as follows : 

Against the importer’s claim that the ribbons and other 
trimmings, although of silk, were dutiable at 20 per cent, as 
trimmings for hats, &c., the Government contended “ that 
if the jury should find that the goods in question are not 
specially enumerated or provided for, and that silk is the 
component material of chief value, then the rate of duty 
should be 50 per cent. ad valorem, and verdict should be 
for the defendant.” 

An exception was taken to the judge’s refusal to charge 
in that language (see Record in that case, folio 84), and this 
F exception comprised the first specification of error assigned 
in the Government brief (see its page 2). The question 
raised by this exception was necessarily fundamental in that 
case, and the suggestion that the case could have been dis- 
posed of at all without deciding the question involved in 
that exception seems absurd. 


XV. 


As illustrating what the Solicitor General is pleased to 
describe, at his page 26,“ the deliberate judgment of the 
Treasury Department after a full hearing of the parties in- 
terested,” attention is respectfully invited to the documents 
reproduced in the appendix to our main brief, showing the 
circumstances leading up to the order requoted by the So- 
licitor General at his page 29, issued, as it historically ap- 
pears, at the instigation of the Silk Association, and reciting 
in its first sentence that by three customs officers, who are 
named, “ the conclusion was unanimously reached ” that this: 
court erred in its decision of the Hartranft case! 
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XVI. 


The Solicitor General’s point VIII, that “there were ques- 
tions of fact which should have been left to the jury,” is 
conceded by the closing sentence of his brief to be unim- 
portant, as it really is, because the main question presented 
ini this case “will continue to rise until squarely disposed 
of.” Besides, this contention comes too late to be available, 
and is without merit. 

The defendant did not ask below to have any question 
submitted to the jury. There was no evidence which, under 
any view of the case, would warrant a verdict for the plain- 
tiffin error. This is discussed in point V of our main brief 
and at pages 6 to 10. | 

It is well settled that when a defendant rests his defense 
upon questions of law and does not request to go to the jury, 
and his-motion for a direction is denied on the law held ad- 
versely to him, he cannot on appeal urge that there were 
questions of fact which should have been passed upon by 
the jury; nor is this different because an exception exists to 
a direction in plaintiff’s favor. 


Dillon vs. Cockroft, 90 N. Y., 650. 
Ormes vs. Dauchy, 82 N. Y., 443. 


Had a verdict been rendered for the collector in this case 
the court upon this record should have set it aside as against 
law and against the evidence. In such a case the court is 
not bound to submit the case to the jury, but may direct 
them what verdict to render. This was held in a case where 
defendant did not ask to go to the jury upon any question 
of fact. 


Anderson Co. Com’rs vs. Beal, 113 U.S., 241. 


The testimony in this case at bar upon the points mate- 
rial to a recovery was all in plaintiff’s favor and conclusive 


19 


in its legal effect, and in such a case the defendant would 
have no right to a verdict in his favor or to a charge which 
would permit one. 

Orleans ve. Platt, 99 U. S., 678. 


All the witnesses agreed that the articles in controversy 
were trimmings, aud that all these ribbons were trimmings. 

All the witnesses agreed that the trimmings in contro- 
versy were chiefly used for making or ornamenting hats, 
bonnets, and hoods. 

All the witnesses agreed that such trimmings were com- 
posed of silk, of silk and cotton, of cotton, of straw, and of 
numerous other materials und mixtures. 

Even the defendant’s witness, Knowlton, stated nothing to 


the contrary. 
This is all digested at pp. 8 and 9 of our main brief. 


Joserpn H. CHoarts. 
Henry Epwin TruMain. 
Mason W. TyYLzr. 
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Pleas in the dont court of the United Btatee forthe atntret = 
of Colorado, sitting at Denver. . 


Be it remembered that heretofore and wear 
tember, A. D. 1886, came Charies H. rete 
heim, by Messrs. Rucker & Ewing, their attorneys, and in 
court their complaint and sued out of said court « writ of eammoss 


against William F. Patrick, Lyman ayy com C. Stebbins, | 4 
oo Liveze;, re Samuel L Glover, John J. Simmons, Joseph OC. . = 
And the said complaint is in words and figures as follows; to wit: a 


Complaint. 
Unirep Srarzs or Sh hee 
Distria of Colorado, : 


In the Circuit Court of the United States of the th Judicial Cir- 
cuit within and for the District of 


Cuarntes H. Granam and Raa GuecEnHEm, as 


igh = omy F. cieagy ayy ere Ronumor PR agg ag gy so | 
n Livezey, Jr., ue ver, John Simmons, Joseph 
C. Whiting, and A. J. Gerhard, Defendants. 


The einlenit complain of the above-named defendants and 


2 ‘That the plaintiffs, Charles H. Grabam and Meyer G 
heim, are citizens of the State of P lvania. wh 38 

That the defendants, William F. Patrick, C. di 
a Robinson, and John Livezey, Jr., are citizens of the Btate o a 

oO. Ce. 

That the defendants, Samuel J. Glover and John J. Simmons, ere a 

o That he tetoo , Jooeph C. Whiting and A. J. Gerhard, e. 
at ts, are . 
citizens of the State of Missouri. 

That the amount in controversy in this action exceeds the sam 
of five hundred dollars, exclusive of costs. 

That the plaintits have boon at all the times hereinafter mentioned 
and now are the owners in fee of the “ Min ing cialis 
known as U.S. survey No. 975, situate on south side In 
Hill, in California te district, Lake cou Mate of Uo 
pe ed oe ti toteaten be Po ching aud ¢ 
men and now are same, ¥ and 
per Bee stapes lode mining claim. — : oe 

the commencement of thisevit and 


‘ er , ee ee ee ee us i iia et ie a a ba ie ‘ee ee ee 
Ea F . oho hae, A a Oe Pe Behe ee ee eT F - wae. 9 si ica ‘ rf : naa 
ints oe” kc ag oa fe Oe ieee ms ee LT ee ge . » i ey 
bec be ‘oie # 7 e ¥ ae] 4 ey ee FBGTE. Es oe ae ip * *S 
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2 : WILLIAM F. PATRICK ET AL. VS. 


mining claim, knowingly and wrongfully entered into and upon 
the Minnie Lode mining claim, the roperty of these plaintiffs, and 
within the surface boundaries thereof extended vertically downward, 
and then and there, by their workmen, agents, servants, and employ- 
ees, with picks, shovels, and other implements used in —— know- 
ingly & wrongfully dug up the ground and said mine and know- 

ingly and wron ally mined and carried away from said 

Minnie mine and premises large quantities, to wit, five hun- 

dred tons, of rich and valuable gold, silver, and lead bearing 
ore and sold and converted the same to their own use. 

Thai said ore, so taken, mined, and sold and converted to their 
own use by the said defendants, was of the value, to wit, of sixty 
thousand and thirty-five ($60,035.00) dollars. 

Wherefore these plaintiffs say that they have been damaged by the 
aforesaid wrongful acts of the said defendants in the sum of sixty 
thousand and thirty-five ($60,035.00) dollars, and pray judgment 
against the said defendants in the sum of sixty thousand and thirty- 
five ($60,035.00) dollars and the costs of this suit. 

(S’g’d) RUCKER & EWING, 
Attorneys for the Plaintiffs. 


(Endorsed :) 1806. U.S. circuit court. Chas. H. Graham e¢ al. ve. 
Wm. F. Patrick e al. Complaint. Filed Sep. 9, 1885. (S’g’d) Ed- 
ward F. Bishop, clerk. Rucker and Ewing, att’ys for plaintiffs. 


And the said summons, with the proof of service thereon by the 
marshal, is in words and figures as follows, to wit: 


Summons. 


In the Circuit Court of the United States forthe District of 
Colorado. +f 


Unirep States oF AMERIVA, ; si 
istrict of Colorado, 


4 CuarRLes H. Granam and Meyer ) 
GUGGENHEIM, Plaintiffs, 
; versus Complaint Filed in the 
Wisiam F. Patricx, Lyman -Rosixson, Clerk’s Office this 9th 
Theodore C. Stebbins, John Livezey, Jr.,{ day of September, A. 
muel J. Glover, John J. Simons, D. 1885. 
Joseph C. Whiting, and A. J. Gerbard, 
Defendants. 


The President of the United States of America to the above-named 
defendants, Greeting : 
You and each of you are hereby notified that an action has been 
brought in said court by Charles H. Graham and Meyer Guggen- 
heim, plaintiffs, against you as defendants to recover the sum of 


$60,086.00 as damages sustained by the said plaintiffs between April = 


Ist, 1885, and August Ist, 1885, b wronghlly mining spd conver 

ng to your own tna large quantity of gold and silver b ore 
Minnie Lode mini ciaien sitnaaealh the south 

Hill, in Califurnia mining district, Lake Lake county State of C 

rade, as more particularly eet forth and deseribed fa tee | 

filed herein, and to which reference is here made, and for ome of 


suit. pe, 
ired to appear and demor or answer. to : eo 


You are hereby requ 
complaint filed in said action in said court within ten daye(exela- 
sive of the day of service) after this greenery meh ‘ou 
if euch service shall be made within the county of viet = 
wise within forty days from the day of service; and 
P do the said plai 


[Seal Cir. Court.) 
(S'g’d) 


Marshal's Attached Return. 


Unitep States or AMERICA, : sas 
District of 
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I hereby certify that I have personally served the within 
writ °° William F. Patrick and Joseph C. Whiting by 
to each of them a true copy of the within-attached writat Leadville, — 
county of Lake and State of Colorado, on the 22d a a a 


A. D. 1885. 


S’g’d WALTER A. SMITH, Morcha, 
Cx) By LESTER C. TRACY, 
Deprdy Marshal. 
Attached Proof of Service. 
Untrep Srares or — F 
District of pe: 


I hereby cuits that I have duly served the within-attached _ 
6 writ upon Lyman Robinson by delivering to him 
a true copy thereof at Canon City, county of Fremont and 
State of Colorado, on the 2ist day of October, A. D. 1885. | 
(8’g’d) WALTER & - papanaeeng ee 
: By J. LBY, ‘ 


ef eres ” . a4 a ee ee ae = 2 an 
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Proof of Service. 


Unsirep Sratzs oF AMERICA, } is 
District of Colorado, : 
Denver, Jan’y 5th, A. D. 1886. 

I hereby certify that I received the within writ on the 10th day 
of September, A. D. 1885, and that I have personally served the same 
upon the said defendants, Theodore C. Stebbins and John Livezey, 
Jr., hy delivering to them and each of them personally a true copy 
of the within writ at the time and place as follows: As to Theodore 
©. Stebbins, at Denver, county of Arapahoe, on the 21st day of Sep- 
tember, A. D. 1885; as to John Livezey, Jr., at Denver, county of 
Arapahoe, on the 22nd day of September, A. D. 1885; as to Samuel 
" Glover, John J. Simmons, and A. J. Gerhard, not found in my 


Thie writ, therefore, returned partly executed, as the law directs, 
this 5th day of January, A. D. 1886, per order of pl’ffe’ attorneys. 
(8’g’d) WALTER A. SMITH, Marshal, 
, By SIM. W. CANTRIL, 
Deputy Marshal. 


(Endorsed :) Gen. No. 1806. Circuit court of the United States 

for the district of Colorado. Chas. H. Graham ¢ al., plain- 

7 tiffe, versus Wm. F’. Patrick eal.,defendants. Summons. Filed 

this 5th day of Dec., A. D. 1885. (S’g’d) Edward F. Bishop, 

clerk, by F. W. Tupper, deputy clerk. Rucker & Ewing, attorneys 
for plaintiff. 


And afterwards and on, to wit, the 4th day of May, A. D. 1886, 
came the said defendants, William F. Patrick, Lyman Robinson, 
Theodore ©. Stebbins, John Livezey, Jr., and Joseph C. Whiting, and 
filed in said court and in said cause their answer to the complaint 
heretofore filed herein ; and the said answer is in words and res 
as follows, to wit: 

Answer. 


Unryep Srates oF AMERICA, } ae 
District of Colorado, : 


In the Circuit Court of the Ei hth Judicial Circuit of the United 
States for the aforesaid. 


CuarR_es H. Granau @ al. 


v8. 
Wituiam F. Parrice é al. 


The answer of William F. Patrick, Lyman Robinson, Theodore C. 

Stebbins, John Livezey, Jr., and J C. Whiting, defendan 
to the bill of complaint of the slsintihe _ ~ 
First. That whether ntiffs are citizens of the State 


8 of Pennsylvania these have not and cannot obtain 
sufficient knowledge or information upon which to base a 


“ 
ee 
oh 
: 
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blot bat they emit the cmap of deindant, ait 


That whether the amount cp engre > j 
the sum of five hundred dollars these eS aes ot and cat. 
A ee mA bese bese 
a beli 
The defendants, 
the owners in ready the the Minnie 
owners thereof at the time of commenci mencing toe sees 
deny that they were the sole owners of | io ty 
ar commission of the matters and aig forth in said com: > 
nt; but, on the contrary, attage thes Samuel Hersh was a 
coeemereal co-tenant of and th the said. seinti@y ofentd claies | 
up to and including, to wit, the firet m | | 
The defendants, further answering, 
mencement of this suit and between the firet ra babe Ay 
the first day of Au 1885, or at any time, 
either by Shade of or th shafts, drifts, * oan nel 
val f n the Colonel Sellers Lode mining ny ly on 
ngfa a ae —- pee or oon or io Lode 
minin m, the property e ntiffe, or within urface 
woes hymen textended downward vertically, or then or there or 
at a anytime, by their workmen, agents, servants, or employees, unlaw- © 
fully, wrongfally, or otherwise mined or carried away rom said Minnie 
mine or premises large or any quantities, five hundred t tone or eo 
pF eae number of tons, of rich and valuable gold, silver 
9 ot Jape-bearing, ore, or abt and converted'the same to their 
own use or to the use of any 


And the defendants, further speveslies deny that the said ore 80. 
taken, mined, or sold or converted to their own use was of the — 
value of sixty-thousand and thirty-five dollars or any other sum 
whatsoever. 

(8’g’d) PATTERSON & TH pada tt 
ama Si 

(Endorsed :) 1806. U. S. circuit court, district of Colorado. “a 
=3 Graham ¢ al. ve. William F-. Patrick. Answer. or. Filed Pi Sage re 

(S’g’d) Edward F. Bishop, clerk. Patterson & : 
peel for defendants. 

And afterwards and on, to wit, the 17th day of ee A.D. Disa 
came again the said plaintiffs, by their attorneys aforesaid, 
in said court and in said cause their replication to the answer here- 
tofore filed herein. : 
And the said replication is in words and figures as follows, to wit: 
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WILLIAM F. PATRICK ET AL. V6. 


_Unirrep Srares OF AMERICA, \ nas 
District of Colorado, : 


| |+ Im the Circuit Court of the United States of the Eighth Judicial 
) Circuit within and for the District of Colorado. 


10 Cuaries H. Granam and Meyer Guecenner, Plaintiffs, 


v8. 

WituiaM F. Patrick, Lyman Rosinson, THeopore C. Sressins, 
John Livezey, Jr., Samuel J. Glover, John J. Simmons, Joseph 
C. Whiting, and A. J. Gerhardt, Defendants. 


Now come the above-named plaintiffs and for reply to the new 
matter set up in the answer of William F. Patrick, Lyman Robin- 
son, T. C. Stebbins, John Livezey, Jr., Joseph C. Whiting, filed in 
this cause, deny that one Samuel Harsh was a co-owner or co-tenant 
of or with these plaintiffs of said Minnie Lode mining claim up to 
and including the lst day of September, A. D. 1885; and deny that 
Samuel Harsh now is or ever was at any time a co-owner and co- 
tenant of these plaintiffs of said Minnie e mining claim. 

(S’'g’d) RUCKER & EWING, 


Attorneys for Plaintiffs. 


(Endorsed:) No. 1806. District court of Lake county, Colo. 
Charles H.Graham ¢ al. vs. Wm. F. Patrick ¢ al. Replication. 
Filed May 17, 1886. (S’g’d) Edward F. Bishop, clerk. 


And afterwards and on, to wit, the 25th day of May, A. D. 

11 1886, the same being one of the regular juridical days of the 

May term, A. D. 1886, of said court—present the Honorable 

Moses Hallett, district jud he following proceeding was had 
and entered of record in said court and in suid cause, to wit : 


Order. Jury Trial. 
CHARLES H. GraHAamM _ MEYER AOI aye Action for 
Wiuam F. Patrick, Lyman Rosison, e al. Damages. 


At this day come the said plaintiffs, by A. W. Rucker, Esq., their | 
attorney, and the said defendants, by C.S. Thomas, Esq., their at- i < 
torney, also come. : 

_And thereupon comes a jury, to wit, J. 8. Doughty, James W. 
Drips, E. J. Brooks, Ezra T. Carr, Sidney A. Sheppard, Harvey Bris- 
bane, John Kiefer, W. W. Secor, John Faull, J. W. Allen, Alfred . 
Butters, Alvor M. Ranney, twelve (12) good and lawful men; and . | 
they are duly selected and tried, impaneled, and sworn to well and s 3 
y try the issues herein joined and a true verdict render accord- =$§#§8 


ing to the evidence ; snd thereapon cote the evidenen, th 
of which is continued to the hour of 


not to converse among 
‘ee or the matters at issue herein or the evideuss | 


And afterwards and on ioat. eae 
the same being one of the regular ae 
A. D. 1886, of said court—present the 
district judge—the following further pedon 
of record in said court and in said cause, to 


CuaRLes H. Granam and Mryrer Guacer- Mo si 5 
HEIM | a 


v8. 
Wiiu1am F. Paraicx, Lyman Rosson, & aaa: 


At this day come again the said et 
atte eae present and i 
cause being now t and in 
the evidence herein is resumed and phen 
journment. i 

And the said jurors, being now each duly ictal ty il re 
not to converse among themeelves or with others touching 
cause or the matters at issue herein or the evidence Ol 
part thereof, nor to listen to such conversation of others, 
mitted to separate, to meédt the court at its next incoming. 


13 And afterwards and on, to wit, the 27th da of May, , 

ee ee ee See 
May term, A. D. 1886, of said court—presen 
Hallett, district j following farther 
and entered of in said court and in said cause, to wit: 


‘ 


Cuarizs H. Gragam and Meyver sen 


ee si nimiaiaill 
Wituiam F. Paensit: Lymax Rop- | 7 
1s0K, @ al. . 


At this day come again the said parties, by their’ mmcntont be eon 
ively, and, the said ee now al here present the ary. 


box, the hearing 
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WILLIAM F. PATRICK ET Al. V8. 

And afterwards and on this same day come again the said = 
and on their oaths do say they find the issues herein joined for the 
plaintiffs, and assess the damages at twenty thousand seven hundred 
and seventy-nine dollars ($20,779.00). 


And afterwards and on, to wit, the 29th day of May, A. D. 1886, 
came again the suid defendants, by Messrs. Patterson & 
14. Thomas and Parsons & Lyles, their attorneys, and filed in 
said court and in suid cause their motion for a new trial of 
the issues herein joined. 
And the said motion for new trial is in words and figures as fol- 
lows, to wit: A 


Motion for New Trial. 


Unitep STaTEs OF ns Mcgee — 
_ District of Colorado, ; 


In the Circuit Court of the Eighth Judicial Circuit in and for said 
istrict. 
CHarRLes H. Granam e al. 


v8. bo, 1806. 
Wiriram F. Parricx 4 al. 


The defendants now come and move the court to set aside the 
verdict and grant them a new trial of the issues in said cause for the 
following reasons: 

ist. The court erred in admitting improper testimony offered by 
the plaintiffs and objected to by the defendants. 

2nd. The court erred in excluding proper testimony asked for by 
the defendants and excluded upon the objection of the plaintiffs. 

8rd. The court erred in that part of the instructiotis given by it 
to the jury which related to the conclusions that might be drawn 

from the carelessness or negligence of the defendants or from 
15 __— the failure to notify the plaintiffs of the commission of said 


trespass. 

4th. Because the verdict of the jury was citained by taking the 
estimate of each juror as to the amount of damages suffered by the 
plaiytiffs and by adding such estimates together and dividing by 
the number of jurors. 
~ §, Because the verdict was obtained ard estimated by averaging 
the estimates of the witnesses for the pl’ffs and the defendants. 
6th. And for other good and sufficient reasons. 

(S’g’d) PARSONS & LYLES, 
PATTERSON & THOMAS, 


Attorneys for Defendants. 


Graham ed vs. W. F. Patrick e al. Motion to have verdict set 


aside & for new trial. Filed May 29, 1886. (S’g’d) Edward F. 


Bishop, clerk. Parsons & Lyles & Patterson & 


for def’te. 
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(Endorsed :) 1806. U. 8. cireuit court, district of Colo. C. H,. 


be ais 


,* 


Order. Leave to File Affidavite on Motion for New Tiel. 
Cuaries H. GranamM = Mryrer ee Action Pa 
Wiuutas F. Paraicx, Lyman Rostson, ¢ al.) : 


Esq., their attorney, and on their motion it is ordered by the 
court that the said defendants have leave to file herein affidavits in” 


Pe ee ai 
’ 


support of their motion for new trial of the issues herein joined 
by June 2nd proximo, as they shall be advised. 


And afterwards and on, to wit, the 30th day of 
the same being one of the regular juridical days | 
A.D. SOO Rte comers the rene Moses Hallett, 
of tae sa aah enent eh to onl anton Sele ee 


Jane, A. 
of the 


oe 


Cuaries H. Granam and Msyen Guccexnem 


ve. a! 
Vien G. Gtabbion lobe Lieu, de amas Raa 
m Livesey, Jr., ‘ 
J. Glover, John J. Simmons, Joseph C. Whit- 
ing, and A. J. Gerhard, 


At this day come the said plainti 
attorney, and the said defendan 
ney, also come. vs 

Aud the motion of the said defendants for 4 new trial of the — 
issues herein joined having heretofore come on. to be heard and. 
having been ed by counsel and by the court taken under 
AT Ger peomtea baie coleesh bp she ame: tae aeeeaeaaae 
| it 
cient reasons to the court pos Aparna iy mye. 

of the pleintifis, it ie ordered 


oe 


16 _—At this day come the said defendants, by 0. &. Thomas, => 


. be in the sum of thirty thousand dollars ($30,000.00), to be filed herein 


¢ % 


WILLIAM F. PATRICK ET AL. VS. 
And it is ordered by the court that bond upon writ of error herein 


by twenty (20) days from this day, or not to act as a supersedeas. 


And thereupon and on thesame day, to wit, the 30th day of June, 
A. D. 1886, judgment was duly entered aguinst the said defendants 
in the judgment book of said court, in pursuance of the statutes and 
rules of court. ; 

And the said judgment is in words and figures as follows, to wit: 


Judgment. 


Cuaries H. Granam and Meyer Guacen- | 
| HEIM | 


v8. « 
18 Wituiam F. Patrick, Lyman Rosison, , 1806. PR sas 0. for 
Theodore C. Stebbins, John Livezey, Bes. 
Jr.,Samuel J. Glover, John J. Simmons, 
Joseph C. Whitney, and A. J. Gerhard. 


On this 30th day of June, A. D. 1886, the same being one of the 
regular juridical days of the May term, A. D. 1886, of said court, there 
being present the Honorable Moses Hallett, district judge-— 

It is considered by the court that the said plaintiffs do have and 
recover of and from the said defendants twenty thousand seven hun- 
dred and seventy-nine dollars ($20,779.00), their damages, by oc- 
casion of the premises in their complaint mentioned, in form afore- 
said assessed,and their costs by them in this behalf laid out and ex- 
pended, to be taxed, and have execution therefor. 


And afterwards and on, to wit, the 16th day of July, came again 
the said defendants, by Messrs. Patterson & Thomas, their attorneys, 
and filed in said court and in said cause their bond and sued out of 
said court a writ of error to the Supreme Court of the United States. 

And the said bond is in words and figures as follows, to wit: 


Bond. 


~ TaeUnirep Srartss om AMERICA, t 
District of Colorado 


Know all men by these presents that John L. McNeil, J.C. 
19 #£Mitchell, and C. Boettcher, as sureties, are held and firmly 
bound unto Charles H. Graham and Meyer Guggenheim in 
the full and just sum of thirty thousand dollars, to be paid to the 
said Charles H. Graham and Meyer Guggenheim; to which payment, 
well and truly to be made, we bind ourselves, our heirs, executors, 
and administrators, jointly and severally, firmly oY these presents. 
Sealed with our seals and dated this 12th day of July, in the year 
of our Lord one thousand eight hundred and eighty-six. 
' Whereas lately, at the Ma 
of the United States for the F 


RE A 
ee 
ee ee 


et 


term, A. D. 1886, of the circuit court . 
istrict of Colorado, in a suit pending in | 


, plaintiff—s,-and 
C. Stebbins, John Livesey, Jr., Samuel 
vonderes C. apsinat eon A. J. Geshend, 


Wm. F. Patrick o al., defendants, shall prosecute. 
to effect and answer al] damages and ranges hae” 
their plea, then the above obligation to be void ; else 
force and virtue. 


('’d) 


és 


Approved : 
(Sgd) MOSES HALLETT, Judge 


20 Justification. 
STaTE OF be} ees 
County of Lake, 


John L. McNeil, J. C. Mitchell, and C. Boettcher, sureties on the 
within bond, beiug each first duly sworn, deposes and saith that. he 
is worth in real property the sum Loree 
is to say: 3 a 

As to John L. MeNeil, twenty thousand dollars; a 

As to J. C. Mitchell, ten thousand dollars; ct = 

As to C. Boettcher, twenty thousand dollars; : 
over and above all his just debts and liabilities and in property sub- | 


to levy and sale upon execution. 
— (S' H d) sit — L.. McNEIL. 
C. MITCHELL. 
. & BOETTCHER, 
Subscribed and sworn to before me, at Leadville, this 14th day of 


July, A. D. 1886. 
(Seal Dist. Ct., Lake Co.] 


1 
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o. 
Ce 


(Endorsed:) Gen. No. 1806. Circuit court of be Vai ‘State 
on 6 ne William F. Patrick dal. Grahan 
dal. Bond upon writ of error, $30,000.00. a rd i io 
July, A. D. 1886. (S'g’d) Edward F. Bishop, clerk. 
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21 And the said writ of error, with the return of the clerk 
thereto, is next hereto attached, to wit: 


Writ of Error. 
Writ of error to circuit court U. &., district of Colorado. 

Tue Unirep Sratzs or AMERICA. | 
[ Vignette. ] : a 


‘Unrrep States or AMERICA, \ ae 
istrict of Colorado, ; 


The President of the United States to the judges of the circuit court 
of the United States for the district of Colorado, Greeting : 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, between 
Charles H. Graham and Meyer Guggenheim, plaintiffs, and Wm. F. 
Patrick, Lyman Robinson, Theodore C. Stebbins, John J. Livezey, 
Jr., Samuel J. Glover, John J. Simmons, Joseph C. Whiting, and 
J. Gerhard, defendants, a manifest error hath happened, to the great 
da of the said Wm. F. .Patrick e al., defendants, as their : 
complaint appears, we, being willing that error, if any hath been, 7 
should be duly corrected and full and speedy justice done to the : 
parties aforesaid in this behalf, do command you, if judgment be : 
therein given, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
ing the same, to the Supreme Court of the United States, together “ 

th this writ, so that you have the same at Washington, D. C., on 
the second Monday of ber, 1886, next, in the said Supreme Court 
to be then and there held, that, the record and proceedings aforesaid 
being inspected, the said Supreme Court may cause’ further to be 

done therein to correct that error what of right and according to the 
law and custom of the United States should be done. 
Witness the Hon. Morrison R. Waite, 
Seal United States Cir- Chief Justice of the Supreme Court of the 
cuit Court, District of United States, this 16th day of July, in the 
Golorado. _ year of our Lord one thousand eight hun- 
dred and eighty-six, and of the Independ- 
ence of the United States the 111 year. 
EDWARD F.. BISHOP, Clerk. 
Allowed by— 


MOSES HALLETT, 
District Judge. 
[Endorsed :] Gen. No. 1806. Circuit court of the United 
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| mit to the honorable Su 


beats moo ~ et aad 
District of ; 


In obedience to the command of the wi 


the same. 

Seal United States Cir- Witness my 

cuit Court, Districtof circuit court, at 
Colorado. this 2ist da ay of 

WA 


By F. W. TUPPER, Deputy 


The within writ of error havi 
thereof for the apr toy party in t 
remains, within sixt 60) days, Sunday exclusi | 
ing of the judgment tie and the sa rit 
given the security required on _ issuing of the citation, this ws 
of error is therefore a su 

(Seal United States Circuit Court, ‘ennai 


Witness: EDWARD F. BISHOP Clark, 
Bons By FRANCIS W. TUPPER, 
Depedy Clerk. 


22 And thereu a citation was issued, duly served upon the 
said plaintiff and returned and filed in ‘nid court and in 


said cause. 
And the said citation is next hereto attached, to wit: 


Citation. | 
Citation U. 8. circuit court. 


Tus Unirep Sratzs or AMERICA. 
[Vignette.] 


The United States of Amerien to Obaries S: Goobem and me 
Guggenheim, Greeting : 


, 1886, next, Ape 
wherein Wm. F. Pateic 


d, > : 
* 
» 
a 
2 
a 
% 


pat, Sa eT © F i . " 
ee we ee ee ee ee ae el ee ee iE 
Aa a i , * . 
: : : 
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J. Glover, John J. Simmons, Joseph C. Whiting, and A. J. Gerhard 
are plaintiffs in error and you are defendants in error, to show cause, 
if any there be, why the judgment rendered against the said plaintiffs 
in error, as in the said writ of error mentioned, should not be cor- 
rected and why speedy justice should not be done to the parties in 
that behalf. 

Witness the Honorable Moses Hallett, judge of the circuit court 
of the United States for the district of Colorado, this 16th day of July, 
in the year of our Lord one thousand eight hundred and eighty-six. 

MOSES HALLETT, J 


223 [Endorsed :] Gen. No. 1806. Circuit court of the United 

States, district of Colorado. Wm. F. Patrick e al., plaintiffs in 
error, vs. Charles H.Graham ef al., defendants in error. Citation. Filed 
in circuit court of the U.S. this 16day of July, A. D. 1886. Edward 
F. Bishop, clerk, by —— ——, deputy clerk. Patterson & Thomas, 
attorneys for plaintiffs in error. 
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Proof of Service. 


Tne United States OF AMERICA, ben : 
District of Colorado, ' 


On this 12th day of August, A. D. 1886, personally appeared Lafe 
Pence before me, the subscriber, a clerk of the circuit court of the 
United States for the district of Colorado, and makes oath that he 
delivered a true copy of the within citation to A. W. Rucker, attor- 
ney for Chas. H. Graham et al., at the city of Denver, Colorado, on 


the 12th day of August, A. D. 1880. 


: S ge to and subscribed before me this 12 day of August, A. D. 
[eal United States Circuit Court, District of Colorado. 
EDWARD F. BISHOP, Clerk, 
By F. W. TUPPER, Deputy Clerk. 


| 23 And afterwards and on, to wit, the lst day of September, 


’ A. D. 1886, came again the said defendante, by Messrs. Pat- 
terson & Thomas, their attorneys, and filed in said court and in 
said cause their stipulation and bill of the exceptions reserved by 
them upon the trial of the issues herein joined. 

And the said stipulation and bill of exceptions is in words and 
figures as follows, to wit: 


Unrrep Srates oF romana Lo 
District of ' ; 


In the Circuit Court of the th Judicial Circuit in and for > ' 


r ~ Caantes H. Granam eo al., Plaintiffs, 
ve. 
W. H. Paraicx ¢ al., Defendants, 


It is stipulated and agreed and pnts pen A 
cause Loe ap ager ct Ma. sell fener sh meh 
July, A. D. 1686, within 


- ; 
é : 
= img 
, a 
~ ce oe 2 
, sie 


4 - 4 oe 


; from and after the 30th day “ 
P and file their bill of . sf z = 
ted this 28th day of July, A. D. 1886. ae ae 
| (8'g’ ¢) meee” & & EWING. ye. 


the Plasipas 
24 ag. endorned:) Filed Sep. 1, 1886. ovate sae 


a - Bill of Eicceptions 


i : In the Circuit Coart of the United States, Eighth Cireuit, District of 
Colorado, Sitting at Denver. May Term, 1886. Brie i: 


Cuartes H. Graanam and Mryer Guecen- ) 
. HEIM, oo, 


.>At Law. No. 1806. 


C. Whiting, and A.J. Gerhard, Dek 


Beit remembered that thi ation came on fr til in th above: 
named court on the twenty-fifth day of May, A. D. 1886, before 6 


jury. 
e plaintiffs, to the issues on their in evidence | 
on their bebalf es fellowe—that is is to say: dita 
Tuomas Wain, being duly sworn, testified: 
My business is es in 


i i engaged 
a present, and in the A. and Minnie mines, the 
| mine that is mentioned here. I know about the 
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engaged in the capacity mentioned with the plaintiffs as the owners 
of the A. Y. and Minnie mines since a year ago last October; in 
charge of them since then. The “Colonel Sellers” and “ Minnie” 
mines join. I know where the line between them is, with reference 
to the surveys. I am asurveyorand a miningengineer. Theother 
time these defendants trespassed upon the Minnie ground was about 
in April last year, 1885, which trespass was on the ground this suit 
is concerning. We only suspected they were over in April, 1886. 
It was in May before we found out they were actually over by drift- 
ing, and we proved it by upraising until we thought we heard them 
working. Until we raised into the space a little we didn’t know 
they were working there. We raised into the stope where they had 
excavated, and in that way we found it out. Prior to this time of 
the making of the upraise and discovering from actual view that 
they were in our ground (I can’t give the exact date; it was several 
weeks before we raised in there) I telephoned to the office of the 
Colonel Sellers mine and asked for Mr. Patrick and he was not 
there. I then telephoned to his house and was told he was not 
there; telephoned over to Colonel Sellers mine and asked for Mr. 
Drummond, who was in charge of the mine, and I told him— 


To which statement of any conversation between witness and 

Drummond, as indicated in last clause of above answer, defendants, 

by their counsel, then and there objected, for the reason that 

26 Drummond is no party to the suit, and, while the declaration 

of an agent might bind the principal, it seems that a question 

of tort would exclude any statement made by Drummond; but the 

court overruled the objection and permitted the witness to continue 
his statement, which he thereupon did as follows: 

(And to which ruling and decision of the court in permitting said 

statement to be continued the defendant, by his counsel, then and 


there excepted.) 


I asked for Drummond and he stepped to the telephone and I 
recognized his voice. I told him about the sound, that it sounded 
very close, and I warned them against crossing the line. I wasn’t 
sure he was acrose—told him in the telephone; thought they were 
very close, and asked him if he knew how far they were from the 
line. He said they had just had a survey made and it was 30 feet 
away from it. This was about a month, maybe a little over and 
ssn a little less, before we broke in the stope. 

And subsequently and at the time we broke in I telephoned Pat- 
rick about it (this was before 1 had anything like an accurate sur- 
vey) and told him they were 30 or 40 feet acroes the line. He ex- 
pressed great surprise at it; I could not say whether they were or 
not very much surprised. I could not give the exact words he used. 
He ee great surprise; said, “ I guess we ain’t across” —eseveral 
remarks of that kind; that was the conversation that ms ee 
between us at that time. It was about a month before we ein 
through the upruise that I had the telephone communication with 
Drummond. When he said they had just had a survey made, I 
didn’t ask him how long before. . ) , | 
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mistaken about that; it was in June we broke in; I do not positively 
remember what day ; it was about the 29th of June; this other date 
I was speaking of is of something else. 
(Referring to the map, Ex. —:) This isa plan of the workings 
along this drift here. We worked from this shaft and were 
29 driving our upraise to where that square is represented in 
black. It was raised right in the edge of the stope. Our 
drift goes clear under that, on the north side, right under it. I have 
fo n the exact measurement of how far north; I think about 
35 feet. This (Ex. —) represents a plan of the stope on a 
scale. It is the same stope. These are simply drifts we afterwards 
made connecting with it. There is the upraise, that colored half in 
black. This is the same upraise represented here (Ex.—). These 
are the cross-eections. We took the cross-section here represented 
by this section, and No. 2 taken here, represented by that. No. 3, 
across in that direction, represented by this represented by this (indi- 
cating), this space showing the amount or part of the section that 
projects over on the Sellers ground. This (ndicatig) is the joint 
ine between the Sellers and the Minnie. The reason we have 
so many divisions (4) made in this stope is because the form of the 
stope is not the same all the way through, and each of these divisions 
is supposed to show the size and form of the excavation. As to the 
colors, this color is su to represent the ore, this deeper red color; 
that is the ore that is still found on.the sides of the stope and the 
roof. This color (yellow) is to represent where porphyry is exposed 
in the stope, and this (blue) where limestone is now exposed. The 
other color, the ground color, is the space from which ore has been 
taken out. My estimate of the excavation there—its length, width, 
and height—was three thousand cubic feet, and in the form as shown 
there. r. Crawford, I think, was with me, and some one else, when 
I first made the calculation as to the number of feet'excavated. Mr. 
Crawford is one of my foremen. In the matter of determining the 
value of the ore taken from this stope, I made an average of 
30 some samples taken by Mr. Crawford,and took some samples 
about the stope myself and took an average of some ore taken 
from right adjoining the stope, in our own drifts. I took as much 
as a mill run from the stope—from our workings adjoining this 
space out of which the ore was taken by defendants. We shipped 
a hundred tons in all -adjoining the stope. The mill run 
made adjoining the stope was something like 33 or 34 thousand 
pounds. At the time we were driving the drift in there we just 
shipped the ore that came in that drift, and that was a mill run of 
it, so that it wasn’t taken for this purpose, but we just shi the 
ore from the drift regularly, just the same as we would any 
drift. As to samples taken by Crawford, I didn’t see them taken. 
I told him where to get them. He said they came from where 
I told him. That is all 1 know of it. I took some sam 
before we broke in. The ore that we took was taken in this 
way. I know what this ore ran as we came in here (indicating). 
This is the same, colored dark. Here is the lime. The or 
ore-shute continues in this direction, and I have a number of sam 
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shows the surface of erosion most of the way along there. I saw 
evidence of shooting except in this i of the stope. As to 
much had been shot away I don’t know exactly; it looked 
somewhere about here (indicating), just thie narrow part of the 

That was included in my calculations. I made my calculations i 
round numbers, taking the a value of these assays at 118 
ounces. I called the silver 108 dollars a ton and the lead $18 a ton, 
making $126 gross. I made the estimate at 379 tons, and I esti- 
mated it at about $46,000. I based this calculation on the average 
of these assays taken. Comparing it with the result obtained from 
this mill-run spoken of—the last ore we shi from the drift— 
the mill run was.122 ouinces and 39 cent. . I got ys for 
that 122 ounces and 39 lead. The silver in this mill run is better 
and the lead is not #0 good as the average from the assays ; the value 
is ter. I was present at a conversation between Mr. Whiting 
and Mr. Patrick and Mr. Graham. 


Thereupon the counsel for plaintiffs ask witness this question : 


I will ask you to state what, if anything, was said by Mr. 
83 Whiting or Mr. Patrick at that time about knowledge on their 
part during the time they were taking this ore. 


To which question the defendants, by their counsel, then and 
there objected, until it is shown this was not a conversation held for 


pu of settlement; but the court overraled the objection and 
permitted the witness to answer the question, which he thereupon 
did as follows (and to which ruling and decision of the court in per- 
mitting this question to be so asked and answered the defendants, by 
their counsel, then and there excepted :) 


The conversation was about this ground, and Mr. Whiting said 
there was no use denying about them being across the line; beknee 
they were across there; and I believe Mr. Graham asked him why 
he didn’t tell us; why he didn’t inform us, and he said that as they 
were driving in there they —— the time the line would turn 
around, so they cuuld get ou their own nd driving 
through that stope; and then, when asked about the damage done, 
hé was afraid—said he was afraid—that I might exaggerate the 
done to the owners, and he thought he better not tell me. 
That is as I remember the conversation. This was stated by Mr. 
Whiting in the presence of «myself, Graham, and Patrick ; I think 
Mr. Patrick was in the office, though I am not sure. We had one con- 
versation when Mr. Patrick was there and another when he was not 
there, and I am not sure whether Mr. Patrick was in the room at 


done with the ore that was taken out b them 
whether it was kept rate or not, and 
eee me 
another, but they hauled some from this 
34 and from No. 2, and so on,and they all went into the same 
I am not sure what Whiting said about that. I asked 


ee 
oe Su * : 


# 
¥ 
* 
e é 
Es , Ae 
iy _ “ 
hey Se, F i bs 
oe 4 
aS ‘ie q ctw * 
Fa ap Poy, 3 
ey ne 3 * cae 
: ‘ fi : ea 
“ee , : 
Ba a je 
. 3 ee " 
¥ be ee te, 
« i Rie 
x hoe St s 
# ea 
whe i re 
* Fae vig 
° x 4 ri 
. 
te F i 
x 
he 
| Ae 
| 1 


ot opt 


g iat time. 
nd he was an owner also—Whiting? 


ng) 


e223 


> 


On cross-examination this witness testified: 


A. Yes, sir. 
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of their night foreman to go around to this place where they were 
working and get some samples. I gave him a couple of sacks to get 
the sainples in. After we broke in there he identified the places on 
the wall, where there was some lime projecting as being visible at 
that time, which ison our mine. That is where I got my information. 

Q. Who is that foreman ? 

A. Mr. Crawford. 

Q. Aud he went in there some time in April by the consent of 
the Colonel Sellers? 

A. No; I told him to get the consent. He afterwards told me 
that he got no authoritity, and he went in without any consent. 

Q. State where that point is with reference to where the line is 
between the claims. 

A. It is about on the line, as near as we can tell, where the 
side line crosses that stope on the south side. 

Q. Was it from the walls of the stope where he got these samples? 

A. No, sir; he got them from two piles of ore broken in the 


stope. 
é Where was the drift which you ran for the purpose of con- 
necting = 7 stope at that time, with reference to the distance 
m it 
36 A. I don’t note any measurement; they were somewhere 
along here. ) 
Q. Is that drift run in lime? : 
A. No, sir; some of the way it is in limeand some of the way it is 
now in porphyry. It is along a water-course part of the way. 
Q. Was it run for the purpose of ascertaining whether the de- 
fendants were across, or for some other purpose? 
A. It was run for the pu of prospecting that ground. 
Q. When did you — e upraise? Fi 
A. I cannot tell the date of it. -It was about the time. Crawford 
made the report to me. 
Q. And that you telephoned to the Colonel Sellers office about it? 
A. I think it was before that. 
Q. How long before? 
A. I think about a week or ten days before. 
Q. Where was Patrick at that time? 
A. There didn’t arty one tell me where he was. The idea was that 
he visited St. Louis and Louisville. The rumor is all I know. 
Q. Where was Whiting at that time? 
A. I think he was in town. 
Q. But after failing to find or to get Mr. Patrick, then you tele- 
phoned to the mine for Drummond 
A. Yes, sir; I had telephoned to the Colonel Sellers office and 
oe get no one to respond, and then I started to talk with Dram- 
mond. 
Q. Can you fix the date of that particular time you telephoned 
to Drummond? * 
A. I can’t fix it, but I know it was before the samples were taken. 
Q. Did you ever ask permission of Drummond or any one of the 
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Q. How long were these admissions made after the con- 
38 . nection which you made with the stope? 
’ A. Tean’t say exactly. It was while Graham and Guggen- 
heim were there. ‘ 
Q. You had a number of interviews for the purpose of determin- 
ing the amount of damage done in order that there might be a set- 
tlement without suit ? 
A. Yes, sir; compromising. 
Q. Were not these statements made during times that you were 
— to compromise the matter without litigation ? 
A. They were during the time that'was pending; yes, sir. _ 
Q. And made at interviews when you were, each of you, consider- 
ing the different propositions as to how the computation of damages 
should be determined ? 


A. Yes, sir. 
Q. Now, Mr. Weir, didn’t Mr. Whiting state that he knew at the 
time you were talking that the t had been committed, or, in 


other words, didn’t he say that he knew at the time the work was 
being done that it was done across the line and in the Minnie? 

A. Yes, sir; he said he knew at the time the work was being done 
it was across. 

Q. At which one of these three times did he state it? 

A. Once in the Colonel Sellers office. 

Q. Fix the date. 

A. I can’t fix it. Mr. Graham was present at the time,and I am 
not sure that any one else was present at the time. Then he stated 
it to me in the yard of the Minnie, at the shaft-house. He came up 
there to go into the stope with us, and while we were waiting he 
admitted it in the stope. 

Q. Who was with you when he made this statement in the stope? 

A. I take it back about making it in the stope. I gm not sure 
that he made it in the stope—about describing the walls and show- 
ing how he expected to get there—back intu their nd. Iam 
not sure whether it was in this conversation or not, but it was that 
day when I was there. He twice repeated it. 

Q. Did he state that he knew from the time they crossed the line 
at the time of the discovery that the defendants were across the 


‘jine? ‘ 
A. I do not remember that he expressed it in that language. 
38 Isimply understood it as an admission that he knew they 
were across the line? 
Q. What information did you have that induced you to make the 
upraise when you did make it? 


A. I determined to make the upraise. We were within 150 feet 
of the and knew it from indications in the A. ¥. mine. We 
had heard them, and we had to develop 150 feet in and it was 


in that direction. The A. Y. lies to the west of the Minnie, and the 
Minnie lies between the A. Y. and the Ool. Sellers. I was iu 

ofthe A. Y. I made my calculations from the direction of the 
shooting we heard. I was also aware that work was being done in 
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Q. What did you do with the samples Crawford got between the 
time they were taken and when they were assayed? 

A. They were taken at night and assayed the next forenoon. 

Q. When Crawford took those samples was it not for the purpose 
of looking up the trend of the shute of ore there rather than to find 
out about the trespass having been made at that time? 

A. It was for the purpose of finding the grade of the ore there. 

Q. How many samples did Crawford take at that time? 

A. At one point he took two grab samples. 

Q. Just a handful? : 

A. No, sir; we had sample sacks holding four or five pounds of 
ore. He took three or four of these sacks. ; 

Q. How many times was he there? 

A. Several times. 

Q. You had assays made at the different times from the ore that 
_ Crawford took in that vicinity ? 

A. So far as I know he took one sample the first time he was in 

the mine that night. He showed me the samples. The next 

41 time when he took the grab samples it was under my in- 

'  gtructions. I told him if he saw any ore there to get per- 
mission to take grab samples from the pile of ore. 

Q. What is the character—the analysis—of the grade of this ore? 

A. So far as I know it is a good grade? 

Q. Is it carbonate or sulphide? 

A. Right in this immediate vicinity it is almost wholly sulphide. 

Q. That ore is very refractory ; much more difficult to treat than 
carbonate? 

A. Yes; more difficult than carbonate. 

Q. What are the constituent elements of sulphide ore beside lead 
and sulpher? 

a Iron pyrites, sulphide of iron, sulphide of Jead, and sulphide 
of zine. 

Q. Did you make any analysis or assay of this ore for the pur- 
pose of finding the per cent. of pyrites of silver? 

A. We dave at different times in regard to silver and pyrites. 
Outside of the assays the only thing I or did was to in- 
formation from one of the smelters of the average of iron in the 
ore they had received from us. 

* Q In making a calculation of the amount of the ore in the stope 
was it not necessary to take into consideration the specific gravity 
of a cena that go to make up the ore? 

A. Yes. 

Q. When you made the estimate of the number of cubic feet how 
many did you allow toa ton of ore? | 

6 

t is the specific gravity of iron pyrites? . 

A. I cannot tell you very exactly; but P took it into considera- 
tion as well as that of zinc sulphide and sulphide of lead. J do 
not remember the specific gravity of the sulphide of sinc. Pei 

Q. What proportion of iron pyrites or sulphide of sinc did you 
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Q. Has there been any lateral openings along this drift? 
eae Yes, sir; just enough to prospect along the other side 
ute. 

Q. Does it not show country rock very close to the bottom here— 
close to the -dge of the drift? 

A. Right in there, there is none shown. After we get out here it 
is close to the bottom here. Rae als 

2 San have done no prospecting in this direction ? 

. No, sir. 

Q. These sections are so represented upon that that the side in 
— — is the side that is shown in this direction on the ground 
» 

A. Yes, sir. 

Q. And the object of this blue, red, and yellow color is to desig- 
nate the character of the walls in the stope? 

A. That is what it is intended to represent. 

Q. There has some porphyry fallen down from the roof since the 
ay the excavation was made? How do you get the porphyry. over 

e lime? 

A. It has caved down. 

Q. Is not that lime? 

A. There may be some lime. It is not all lime. 

Q. What is intended to be represented by the white space between? 

A. Thes left in the roof where the porphyry caved off? That 
is in the Col. Sellere. 

Q. You have made no calculation there? 

A. No, sir. 

Q. I see that in some places you found where the limestone has 
been = off and fallen into the stope on country rock. 

. Yes, sir. 
< a did you say you found the lime eroded on the walls of 

e - 

A. Here on this side, as shown by section No. 3. 

Q. What is the condition of the porphyry walls in these two sec- 
tions, as well as the limestone at sections two and three? 

A. Well, some of it has slipped off. 

Q. I will call your attention to'section No. 3. State whether this 
nie place I have my pointer on occupies the position on the ground 

an. ‘ 

A. Yes, sir; right there. . 
Q. That is in the direction of the Sellers, is it not? 
A. Yes, sir. 
Q. Did you take any samples of oreaway from here? 
O, sir. 
by did you not take some from there also? 

l, I did not take any from the roof because the ore is not 
the roof. It was not taken out; it was left. 
How do you know it was not good ? 
on use ord did not sla? 

you take any samples? 
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Q. In making your calculations did you allow the result which 
_ been given you of these one or two samples to be considered at 
. 

A. I allowed the smelter returns and the samples taken in it all 

together. 

a I am speaking of these particular samples. 

. Yes. 
Q. You allowed these two? ‘ 
A. Yes, sir; it was rted to me that these two samples in silver 


and lead represented ounces of silver and 55 per cent. lead. 
Q. So that the ore was heavier in the roof? . 

A. I can give the exact result, but I think it carried from 15 to 
30 ounces in silver and somewhere from éo to 30 in lead. 

Q. Is that what you call material unfit to ship? 

A. At that time we would not ship that. 

Q. Were not the prices paid for silver and lead better than they 
are now? 

A. Yes; bit the treatment was not so good, and it actually cost 
more in some places. 

Q. Is it not a fact that the ore in a mine my vary in its value 
ge — in reference to its contents in short distances? 

. Yes. 
Q. Is it not the ees to find a ei the contents of which 
ave high all the way through 
46 A. If it is a very large stope, it is. 
Q. Whether it is a large stope or a small one? 

A. Sometimes a small stope averages high right through. 

Q. Yes; but it is only sometimes. 

A. If it has a good grade at first it will be apt to, if it is small. 

Q. When did you run this drift here? 

A. I am not sure, but the last ore was shipped just before we 
broke into the stope, last March. : Si 

Q. That mill run was from the last ore you shi ped from it? 

A. Yes, sir; we broke into the stope while breaking that ore. 

Q. Then you were working from that direction when you were 
making this upraise? 

A. No, sir; the upraise was made about a year ago. 
: Q. It was in March, 1886, that you took the mill run from here? 

A. Yes, sir. I am not sure about the precise date, but I think it 
was in March. 

Q. How far is that from the side of the a 

A. I should think the ore came out along here. 

Q. Was not that ore carefully assorted ? 

A. Yes. 

Q. Was not the best contents of the ore taken from that portion 
of the drift sent as a mill run separate by iteelf? ; 

A. It was assorted with reference to lead. The best lead was 
shi by itself. : ° 

The best lead ore generally carries the best silver? 
A. That is not a uni rule. That was the best lead we had. 
Q. How many lots did you divide the mill run into? 
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right west here it is in sulphide. I based my estimate on just what 
it run from these two lots here, second and first class. 

Q. My-question is whether some of the mill runs you got from 
the same ore deposit did not give you a less return than the second 
mill run you sent from there. 

A. About the same. 

Q. So the ore averages, from the place you have shipped it, from 
over 80 ounces of silver to the ton? 

A. About 80 ounces. 

Q. Have you got your smelter settlements with you ? 

A. Yea, I have a memorandum of some of them. 3 

Q. Where are the statements’ | 

A. In Leadville. ! left them there because I did not have all of 
them. I had some of them. Some of them the smelters had. I did 
not take duplicates, and the originals were in Philadelphia. 

_Q Why did you not bring what you did have? 

A. I thought a part of them would not do any good. 

Q. You said that Mr. Patrick remarked, in answer to a question 
asked by Mr. Graham, that this ore was not kept separate from the 
‘ore from other parts of the mine. Did he not say that was the usual 
way they shipped their ore—that there were no shipments from any 
pees part; that they hoisted it to the ore-house and shipped it 

er 

A. Yes, sir. 

Q. When you gave your estimate of $46,820 as being the value of 
the ore, you said you gave it as the gross value of the ore? 

A. Yes, sir. 

Q. What do you say was the net value of it? 

A. The average cost of the treatment of this ore would be about 
$20 a ton at the time it was shipped from there, and deducting that 
from my estimate would be $20 less. . 

Q. When you say that the net value would be $20 a ton lees do 
you ee for the cost of extracting, hoisting, and 

auling 
49 A. I was speaking of the smelting charges. I think the 
other costs would not exceed $5 a may for mining, hoisting, 
and hauling, in that particular spot, including the cost of material 
for blasting and other purposes. 

Q. How far was that ore in the mine? 

About four hundred feet along the tramway from our shaft. 
It was not trammed to your shaft? 

A. No; I do not know how far it is to their shaft. 

Q So in fixing that amount it is an approximate calculation? 

A. Yes, sir. 

Q. Is the Col. Sellers mine what is known as a wet mine? 

A. Yes,sir. | 

Q@ a canep Naren working in a wet mine more than ina dry 
mine a 

A. Yes, sir; but there is no water in that stope. 

Q. Was there not some water there ? 

A. Not in that level anywhere. 
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A. Three dollars a day. 

Q. In making your calculation of five dollars a ton for taking the 
ore out there how many men and how many hours did you calculate 
to the ton? | 

A. I have not made any calculation. You asked how much I 
thought, and I said five dollars. That is my judgment. 

rv, You simply gave that as your judgment without any calcula- 
tion 

A. Yes, sir; and from my experience in mining. 

Q. When you stated that the price of treatment was $20 a ton 
did you give it as the price then or now” : 

A. The price then—on the basis I was shipping ore at that time. 

Q. You recollect stating to — that there was some ore running 

15 to 20 dollars a ton which you did not ship at that 
51 _—ittimme, because the — id would not permit it. Were not 
the prices higher then than now ? 

A. I can give the contract ; $20 was the price by the scale con- 
tract, and we got more if it was over and above 40 per cent. lead. 

Q. Did not they deduct from that for the excess of every unit of 
_ = a certain per cent.? 

. Yes. 


Redirect examination: 


Q. When you made the estimate of five dollars a ton for hoisting 
and hauling did you base that estimate on what it cost you to man- 
age the Minnie mine? 

A. Yes,sir; that is my estimate of about what it cost. 

Q. You say that there is no water upon this level. Do you mean 
where the tramway goes through this ground ? 

A. There was no water in the way at that time, nor 
running in there; simply moisture at some places. <’ 

Q. In your cross-exumination you said you ran a drift dlong the: 
line from the Minnie shaft to the upraise at this point because you 
knew the ore shute was at that point. How did you know it? 

A. My judgment told me there was an ore shute there, because of 
the location of the ore I had seen in the Sellers some time previous, 
and also because of the shute in the A. Y. that we were developing 
at that time and had opened out about 150 feet in length, and it was 
_ trending in that direction, and, tvo, the shute in the Sellers and in 
our property seemed to correspond and were running towards each 
other, and I drove that drift along that line with the view of strik- 
ing it. 

Q. And this point here is between the two ? 

Q Did'the defend possess ledge 

id the defendants in this case the same know 
with reference to this shute,.if you know? 


52 To this question defendants objected on the ground thas it 
was incompetent. ‘ 


Answer. I do not know how much knowledge they had, but they _ 
had knowledge, certain. 
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nee. : 
Q. You allowed that in your estimate and allowed a certain per- 
centage for waste? | | 
A. Yes, sir. 
53 © in. Sheeee eshed yon ff Cave seee See 
on the sides or walls of the stope mineral where 
apnea Nearns dectt pt I will ask yor class of ore 
that was. 
A. It was iron and sinc—sulphide of iron and sulphide of sinc. 
Q. What position does that occupy with reference to the ore bodies 
in this mine? : : 
A. It is just the cap of the ore. 
Q. And that is poor? 
A. Yes, sir. 
Q. Did you find the same condition of things in the 
} you did in the workings outside and from which you took 
i, and had the mill runs made in that portion of the mine Mr. 


lots 
Thomas 

called yuur attention to in this stope? | | 
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Q. Mr. Thomas asked you if you were not working jointly in run- 
ning a winze some distance to the north—that being north on the 
Be a this mine with the Sellers folks? 

. Yes, sir. 


Q. Will you point out on the ground plan yonder about where 
that winze at 


(Witness does so.) 


A. Well, it was about, I think, 400 feet north, here along the line; 
I should say about as great a distance as that stope is from the bot- 
tom. If you will continue the map it would be about here. - 

Q. Where did you make your entrance to get to that winze—did 
you go over the Minnie or over the Sellers? 

A. I went over the Minnie. 

Q. How did you get there? 

A. We have a drift, running out and connecting here, passing 
eon their workings, through and down here, continued out 
along here and back here. 

Q. In making this drift at the time you were at work Jointly with 

them in that winze how near was the winze to this stope? How 
54 aoe a you go to this stope in passing backwards and for- 
wards 

A. By the line of the tramway we would go within about 250 or 
275 feet of it (pointing out on the map); there is the point. 

Q. State if you had any permission to go in anywhere else than 
to and fro and to and out this winze. 

A. I don’t understand that I had permission at any time to go out 
to any _ except this winze. . | 

2 a say you don’t understand that you had any right to do so? 

. No, sir. 

Q. Did you make any effort to do so? ae : 

A. Why I told my foreman to get some samples there; to get 4 
mission from their night foreman. Afterwards, when I told Mr. 
Patrick about that, he seemed indignant to think I should take such 
a liberty to take samples. without permission. 

Q. Mr. Patrick stated that he thought you were taking undue 
liberties ? 

‘A. He said he thought I had no right to without an order; I think 
they were his words; of that effect. 

When was the first sample taken by Mr. Crawford at your in- 
structions, as you learned, or when was it that you gave him the 
order to get them? 

A. I gave him the order on the afternoon of April 7th. I am not 
sure that I gave him the order, now, at that time; he got the sample 
that time; I don’t remember what I did say, but other two 
samples which we assayed on May 15th I told him on the 14th to 
get those samples, and he got them, and it is my recollection they 
were assayed the next forenoon. ‘ 

Q. When was that, in reference to the time he got the first 
samples? 

A. It was afterwards. 


Q How long afterwards? 
A. eileiasinsnarsaee.es which be brought tobe aged ano pet 
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and two men working in a breast. I took no samples that time 
nor the second time, but on the 15th of May I took a sample from 
a pile of ore that lies about here (indicating on map), and I marked 
_ that No. 1, which I sampled myself; it was a small pile of zinc and 
irou—probably five hundred pounds. I took a sample from there—a 
grab sample—at No. 2. These were all the samples I took to 
show the grade. They were stoping out down to the drift 
that they were running, breaking it from thisside. This breast over- 
head here was driven ahead first, leaving the ore on the west side of 
_ the stope, and at the second, third, and fourth visits to the stope 
men were stoping in this drift—breaking down—and they continued 
until they stoped up to here—this point—and ran to here, a breast 
of about eight feet ; that is there now; the same kind of ore that is ia 
here, not quite so much galena at this point nor along there as there 
is over here. There is a good face of ore in here and here . 
and in the side. I throwed those samples I took in the 
57 ~— assay office, on a bench, where they did our assaying, where I 
generally left my samples for assaying. An assayer by the 
name of Forsman assayed the first, and an assayer by the name of 
Kelley aseayed the second. I received the returns from them; they 
were handed to me; I took them into the Minnie office. The first 
sample I took was on the night of the 7th of April, 1885; it was left 
in the assay office, and it was assayed before noon of the 8th. I can 
tell within a foot or so to where the Sellers people were at that time 
with reference to the line by the survey afterwards, but I didn’t 
know at that time(pointing out on the map, Exhibit —). They had 
a drift driven down here about five feet, somewhere down about 
here; why, I could tell how far it was down by a bench in the lime; 
it came out at that point ; it was just visible—about three feet high— 
and they were just on that bench. The lime raised up on top of it, 
and the ore that I took—three pieces of rock—from that I took as 
specimens, laid in a pile right at the foot of that bench and scat- 
tered around there. That is the reason I could tell so near, and the 
reason that I can tell that they were on the Minnie at that time was 
from the shape of the lime. This bench is about three feet high. 
From the time I took my last sample of until we broke in they had 
finished taking out what ore they ever did take out, that they had 
nottaken out before I had filled up down here on the Sellers, 
something like fifteen feet after they had filled in on the drift, and 
‘had thrown it over the line dnd was filling in, when we broke 
in.. They had filled in a portion of the mine at that point 
(illustrating), for the reason that they are running in on 

this drift from the Sellers; ag * are dumping it down; fillin 
it up. I remember when Mr. Wier telephoned Mr. Deeament 
asking him about where they were. I was present at the time. 
He asked him if they had a survey or knew about where they 

58 were. Then as to what next Mr. Drammond said in | 
to any connection I don’t know. He, Wier, made the re- 
mark, “ Well, it is all right if you had a survey.” That was in réf- 
erence to the time that we took these grab samples; it was on the 
afternoon of the 15th, after I brought the assay back from the assay 
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of it at the present time, 
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foreman the 14th day of last October a year, I think it was. : 

On cross-examination by Mr. Toomas this witness testified: 

My object in first into this stope was to find cut as near as’. 
I could what grade mony were getting, when we broke op through © 
there and got in that shute that we had commenced toraiseon. {don’t 
know as we had commenced right at that time, but we was going to. 
That was on my own request and responsibility.” time I went: 
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that you had been in there quite often by the consent of the fore- 
man of the Col. Sellers? 


60 To which question plaintiffs, by their counsel, then and 

there objected for the reason —; but the court overruled the 
objection and permitted the witness to answer the question, which 
he thereupon did as follows (and to which ruling and decision of 
the court in permitting this question to be asked and answered the 
plaintiffs then and there excepted) : 


Ans. I have been showed through the Col. Sellers by the fore- 
man, but I never asked for a permit to go any — . 

(Continuation of above question): I am speaking of this particular 
place. Do you recollect stating after the connection was made b 
way of the workings that you had been there and taken samples wit 
the consent of the night foreman? 

Ans. I don’t think I[ did, sir. 

Question continued: Do you recollect the night foreman, Mr. Bald- 
win, saw you about that statement, whereupon you made the other 
statement that you had gone in there without anybody’s permission ? 

Answer. No, sir; I did go in without anybody’s permission. 

Question continued. Do you recollect the conversation with Mr. 
Baldwin ? 

Answer. No, sir; I do not. © 


(To all of which questions and answers and rulings and decisions 
thereon plaintiffs excepted as above.) 


As to how many samples I took from there before, I came to the con- 
clusion as to from where they were; all I hadtaken. No,sir; Idid not 
report to Mr. Weir that I thought the parties were over the line when 
I took the first sample; I did not sup at that time that they 
were over the line. It was not at the dirst sample that my suspi- 
cion was aroused. I never knew that they were over the line before 
we broke through that stope; that they had been over the line on 
account of hearing the sounds. 

Question. What men were working on the Col. Sellers mine when 
you went there the first time? 


Answer. Da were there. 
61 Po + wean Did you talk with them or attempt to talk with 
em 


Answer. I attempted to talk with them. When I went there 
afterwards the same fellows were not there. 1 did not see any men 
that I knew when I was taking the samples. 

Question. Through what shaft did you make this visit? 

Answer. I went down the Minnie shaft and crossed through the 
hole there into the Sellers where I usually went th » 

Question. How far did it take you from the Sellers ? 

Answer. It must have been 150 feet. I got in on the south side. 
In going to the stope where the trespass was committed I léft the 
shaft to the west, passed right by the shaft, and then down the drift 
from that shaft, and struck through until I reached a point where 
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Answer. Yes, sir. 

Question. Were the samples you took galena ore entirely ? 

Answer. The first one—the two-hundred-ounce one. 
63 Question. I am speaking of the samples pen took away for 
us—these grab samples—whether it was all galena ore. 

Answer. The first one was, but the second was mixed—galena 
and whatever was in the pile. 

<a Where did the mixture come from—off the breast or 
side? 

Answer. Well, as I said, towards the west. That side of theclaim 
was galena ore every time I saw it until after that passed over north. 
The other side of the stope had become mixed. Over here it was not 
so pure as here. The best part of the ore was here, and as I 
this way the lead got lighter. As near as I could tell there would 
be two-thirds of the stope in galena ore and the other of a character 
of ore that did not carry so much galena ore. 

Question. When you took these samples,on. May 15th, were the 
other samples also taken ? 

Answer. Yes; they were taken from a little pile that was broken 
down there. ! 

Question. Was the work: which was done in that drift afterwards 
done under your direction? 

Answer. No, sir; I did aot have anything to do with it. 

Question. Were you in there when they were taking the ore out 
of the drift that has been run since? 

Answer. I have seen the drift; did not touch the ore they took 
out. | 

Question. You do not know whether it was galena ore or not? 

Answer. I should judge: by the appearance and location of the 
drift that the galena takes: up about two-thirds. | 

Question. Did you take samples from the stope in-the Sellers 
ground, which is the continuation of this stope? 

Answer. I took samples. 

Question. Did you look to see what the walls were composed of ? 

Answer. Yes, sir; there was.a foot, more or less, of galena left on 
the walls. : 
iy Question. Was there evidence that it would average about 
64 # thesame? .- 

7 Answer. I thought the ore, as I saw it on the lime, was of 
the higher grade. 

Question. You thought the ore after you got into the Minnie was 
better ore that the same ore in the Sellers? 

Answer. No, sir. I think I stated plainly that the best ore I saw 
was on the other side of this stope. 

Question. I am asking you as to the on the other side—as to 
the evidence of the value of the ore found on that side us compared 
with the ore on this side. ae SO 

Answer. The ore on that side—eight feet—ie there to-day,and is 
about as good as that was. 

Question. Did you examine that part of the stope that is in the 
Sellers ground ? 
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The assayer was not present when I inte the 
room ; no one was present. I left them in the office of the Minnie — 


“secmes ” put no number on it. The second 


re time did you lea these samples? ‘ 

t time you leave ee 

A. I came off shift—I took in the night--I came 

off shift about four o’clock in the morning. I left the ore on thy 

bench, and that was the last [ saw of them. m 
Q. Did you mate eng eenes Gy See breast or the sides 

where the ore was in this stope except with your eye? % 

A. I just walked up to it. 


Redirect examination : 
mare ang tm at: That was the li -" ; 
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where we left our samples, on that bench in the assay office, whether 
we had one or more. 
Q. How did you ascertain from them what they assayed ? 
A. Well, if I desired to, I would find out the same sample, the 
return having the same mark. I did not know anything 
66 about what they did with what I left there, or what the re- 
sult was. I marked the sample by putting in a slip of paper 
én with the ore in the sack, and when they emptied the ore out it 
was there. A copy of that is returned with the assay. 
Was there anything to prevent your free access to the mine 
and workings at any time? . 
A. Up to the 15th of May I never was refused going in. 


M. L. McNamara, being first duly sworn on behalf of the plain- 
tiffs, testified as follows: 


My business is mining. I have been mira the Minnie mine, 
Lake county, Colorado, in the capacity of foreman; have been 
there for two — have been working in the mine altogetker 
pretty nearly three years. I have been in this s in question 
during the time defendants were working there. 1 was in there 
twice. I don’t know much about tais map (Exhibit —). I think 
it was in June last I was in there. Then I think they were working 
about the second stope. I can’t say how long it was before we broke 
or. They were working about the middle of the stope. They 
were breaking ore; seemed to be getting ore. As to the breast of 
ore they were working in, I think there was sume six or eight feet. 
As to the length of the breast, there was twenty feet, I suppose. The 
ore was sulphide ore. This was in June. It was the last time. It 
was some time in May that I was in there the first time; I don’t 
recollect just when in May. I didn’t examine the ore when I was 
in at that time. As to how I got in, I went throggh—came 
67 down the Minnie shaft and went around what we called a 
drift to the Sellers; went through around that way by the 
No. 1 shaft. I know that they did throw waste in the Sellers mine 
erpecent to this stope. I was told they got it—(Objection). I was 
told by Baldwin, the night foreman. I couldn’t tell by that map 
{Exhibit —) where they were taking that waste from or where they 
Were piling it up. I think it was about two hundred feet from where 
they were taking it. They were taking it to this stope and filling 
it. This was after they were taken [taking] out the mineral. This 
was about the last of June. It was after we broke through that I 
saw this. I didn’t see them taking the waste, but I saw 
where it was deposited. It was at one of my visits down there that 
I was told by the foreman that they were taking the waste from 
this point two hundred feet away. 


Cross-examination : 


I stated that I saw these defendants or their workmen working 
about the center of the —. They were taking out ore at that time. 
I didn’t keep any date of the time. My object in going in was to see 
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Redirect examination : 
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Recross-examination : 


I think I didn’t state that this waste was being shipped in this 
stope by Mr. Baldwin and his men after we broke through. I said 
after we broke in I went in there and saw it. They were not ship- 
ping the waste to the stope then. They didn’t continue to put the 
waste there after we broke through, that I know of. 


Max Borumer, being duly sworn for the plaintiffs, testified as 
follows: 


I’m a civil and mining engineer. I know this property, the Min- 
nie mine and the Colonel Sellers. I have made an examination of 
the stope out of which the said to be mineral was taken by the Sel- 
lers folks. I made the plans and plats that are pinned up here. 
They were made from measurements while I was in the ground (re- 
ferring to the maps, Exhibits —). The small maps show the rela- 
tive position of the Minnie and the Colonel Sellers mines. This arrow 
points to the north, showing that the top of the map is north, to 
the right on the — is east, and to the left is west. A straight line 
drawn here with a little red chain on it shows the boundary line 
between the Colonel Sellers and the Minnie mine. That is the east 
side line of the Minnie; is at the same time the west side line of the 
Colonel Sellers. This point marked with black and white is the 
Minnie shaft. The other one on the east of that boundary line is 
the Colonel Sellers shaft. These double lines drawn on the map show 
the underground workings and drifts of the mine, which are situated 
about three hundred feet below the surface. The pes on this plat 

colored red is the stope which has been worked out from the 
70 ~— east towards the west. The scale of that map is twenty feet 

to the inch; every inch represents twenty feet. This same 
stope colored red is reproduced here in that maj (Exhibit —) on a 
larger scale, but in the same position. Here is the arrdw that points 
to thenorth. The east is to the right, and the west is to the left of the 
map. These four tracts are entirely separate. This again shows the 
Colonel Sellers mine (Exhibit —) and the stope again, the extent of 
the stope colored in red showing the extent of the stope superficially— 
* that is, just as the floor of this room would show the size, extent, 
’ and width and breadth, and by measurements taken to the scale of 
two feet to the inch, every’ inch representing two feet, by laying the 
scale of it you'll find that the average of length is twenty-seven 
the greatest width is fifteen, and the middle width twelve feet. That 
was ascertained by making this survey. You will see a little blank 
dotted line in the center, which represents the line that was run to 
determine the position of the stope, used as a base line from which 
to measure the width and height and different dimensions of the 
stoce. On the same map is shown, in lines without any color, two 
different drifts and one upraise which have been dug by the Minnie 
mine. They all reach and run into that stope. Therelore-the map 


and the measurements on that part of the map represent the super- 
ficial area of the stope without giving its height or thickness, and 
to arrive at that I have laid four different imaginary sections 
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So far we have the superficial area of that stope and the different 
sections. From that it is easily figured how many cubic feet there 
were in that entire s on the westward of that line, and, figuring 
from these data, I made it thirty-two hundred and odd. I can give 
you the exact figures (referring to book): 3,268 cubic feet excavated 
in the entire stope, without considering ore, rock, or waste whatso- 
ever. The next thing I did was to determine how much of this 
was ore and how much was not. To do this an examination was 
made on these sections, and between these two, and especially on 
these sections, to show how far the ore extended. In some cases it 
is very difficult to determine that, unless there is ore left 
on the sides to prove it by, but in this case I think it was 

quite a simple item, because in every instance nearly, every 
74 two or three or four or five feet at least, or nearly all along the 
walls, I found ore hanging in place. I have marked the 
places by a red daub to show where the ore was found. I saw the 
ore actually in place. On the right-hand side it was very thick. 
On the left it wasn’t so thick. There I have two points to guide me 
how thick the ore was. Now, to get at the thickness between these 
two points, I examined the floor all around. There was a good 
deal of dirt in the stope, but I took it out and afterwards went in 
after it was cleaned and we got at the result very accurately. At 
these points we found the ore actually in place, showing that the ore 
body ene must have entered at that point, and all that was taken 
out of that space between this point and that point was ore. Ina 
similar way I found ore sticking in here. At that point I couldn’t 
find any ore sticking to it, but itisasmooth wall and the side of an 
ore shoot ; therefore I have shown it in light red—that is, it was all 
ore up to that point, and to show you how the ore sticks and grows 
into the limestone, you might say, I have brought a sample brought 
from that very — (exhibiting sample). This piece was taken out 
of the wall, and it shows exactly like the first éne I have shown to 
ou, and on the reverse side of it is galena, which ha’-grown right 
into it. After doing that and indicating in red color these points 
that I had determined where ore wasactually found in place, I had 
it to determine also how much of the roof had fallen in, because the 
, floor of this stope had a lot of stuff over it that had fallen in, not 
, only because it was so but the roof showed this. You would see 
i — showing where the ore or porphyry had fallen off; therefore 
got that and left that out of my calculation—that is, this part of 
it would be the waste, or if it was ore it was ore that had fallen down 
and not been taken away. 
75 Section number one, which is represented here, shows the 
edge of the ore shoot, which has that direction approximately 
(indicating), and this stope, after going right into the middle of it, 
leaves it and goes into the edge of it, and there the ore, instead of 
meeting its porphyry rock, goes into the lime. There the ore gets 
thinner, until at last it’s but a foot or more thick, so that to deter- 
mine the waste of the ore from this section to that I have taken into 
consideration the course of the points as shown in white there. 
They had to shoot in the limestone to get through; therefore that 
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Cross-examination : 


I was in that stope on two different occasions, on the 15th and, I 
think, the 18th of this month. I was there, I think, about five 
hours each time. I was there a total, then, of about ten hours. 
The engineers who were with me, besides myself, were Mr. Wier, 
Mr. Freeland, and Mr. ——. The amount of waste in the bottom 
_ of the stope and the estimated thickness—it was two feet thick—15 
or 20 tons. In making my cross-sections I did not take this waste 
into consideration at all, but allowed for it on the roof, as I have 
explained on the map. I didn’t allow for all the waste in the stope 
as coming from the roof. There was plain evidence to me that there 
was waste shoveled and thrown into the stope from the side. I didn’t 
make any allowance for that waste. I didn’t take it into considera- 
tion. The waste which I took into consideration, and which forms 
_ the basis of this 20 per cent. that I allowed for, was what seemed to 
have fallen from the roof and the space that wasn’t occupied by ore 
at all. As to the system of meusurements that I adopted for the 
a wt of calculating the contents of that stope,1 drew a center 
ine through it, as that dotted line shows. From that I drew ver- 
tical and horizontal lines and measured ordinates from that to de- 
termine the distance of the walls to the different points. That is 
the same thing as what is known as radial measurement, only the 

angles are right angles instead of from the centre of the circle. 
78 Q. These measurements you made are radial measurements 
at right angles? 

A. Well, it is a kind of contradiction of terms. 

Q. You used a measurement which consisted of four lines from a 
common center. What is the length of the center? 

A. 37 feet. Over the greatest points the outside line would be 
greater than that. | 

ee mean from there to here and not froth this black point to 
that ce 
_ A. No, sir; that would be longer. 

Q. Afterdetermining your cross-sections, I will ask you if you took 
any more cross-sections than what are shown upon your plat? 

A. No, sir; I only took four, but I took measurements and notes 

_ between them, if there was any necessity for it. 
» Q After getting these measurements, what was the basis of your 
- calculation with reference:to the contents of the stope? Did you as- 
sume the stope to be the same size through one of the sections to the 
points where the other sections were begun ? 

A. No, sir; I took the mineral between the two unless there were 
more sections to be made between. 

Q. Now, without taking closer measurements than that, is it possi- 
— to get a correct measurement or calculation of the dimensions of 

e sto 

A. Yes, sir; the closer you take them the better it is. 

Q Now, do measurements that would be taken every three feet 
give the contents better than rou have? 

A. Yes; say 1 percent. I gave that, I think. 
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A. Yes, sir. One place I might except from that. 

Q.’ Where is that ? 

A. That is a lime wall which is a little doubtful tome. That 
lime wall has exuded right there, but there is only about three feet 
by three exposed of it in which a person can tell just what it is, 
whether it is shot there or not. 

Q. Now, is it a fact that this mineral will frequently, as you have 
used the expression, grow into the lime? 

A. Yes, sir. 

Q. Explain how it is that the mineral will grow into the lime- 
stone so that you can produce a sample of it here taken from the 
ae so that in taking the ore away they can leave a smooth sur- 


A. Generally these walls where they are worn smooth are also 
softened. There is an instance in this very , and that very 
piece of ore that I showed the jury formed a part of the wall, because 

it is worn soft 1n layers. 
81 Q. Now, where it is knocked off from that part of the wall 
does it not leave the wall there—the wall or roof—similar to 
a railroad cut? 

A. Yes, sir; just at that particular point, but if you are looking 
at the entire wall—— 

Q. What portion of it, if you can tell, is perfectly smooth and 
what otherwise? 

A. Well, looking at the wall as it is exposed, there I find a few 
rocks and roughened edges, perhaps, but the entire contour is a little 
roughened—well, worn smooth. 

Q. It is in only a few places that you found mineral growing into 
that limestone? 

A. It is taken off in a number of places; that is only a shell of it. 

Q. Did you notice the condition cf things atywhere on the west 
of the said ground ? es 

A. No, sir; there the ore was standing ; it was standing entirely. 

Q. I will ask you whether,in making your calcula of the 
average value of this ore at 113 ounces silver and a a aan 
age lead, you didn’t take all the certificates of assay and add them 
, up and then declare an average. 

@ Wonldn’t the fe, for the purposes of the 

ouldn’t that necessitate, for the pu accuracy, 
same amount of each grade of ore in the stope to be taken ? 

A. If it could wor! ech gt bee 

Q. And if a small sample should represent a larger proportion of 
ore in the — and the largest sample a small proportion, then your 
estimate would not be correct ? 

A. Yes, sir; precisely. 

Q. Now, the largest sample you got, as I understand yua, is the 
assay right here? 

A. Yes, sir. . 

Q. Why did you go nine feet from there to get your biggest 
sample ? 
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Q. Were the two samples taken at the end of the drift run by the 
Minnie also included ? 
A. Yes,sir; that is only one sample, because it is taken all around 
the sides. 
Q. What is the distance from there to the stope? 
A. Thirty feet. 
Q. How many samples did you take between the nine-foot point 
and the thirty-foot ? 
A. None. 
Q. Why weren’t more samples taken ? 
A. I don’t know. 
- — it for the purpose of getting the best grade ore on that 
rift 7 
A. I don’t know. 
Q. Was anything said at the time about it? 
A. No, sir; I didn’t interfere with it. 
Q. If you were going to sample that mine to tell from that the 
value of the ore you would have taken a great many more samples? 
A. I would have done it entirely different. 
Q. You would have taken a great many more? 
A. Yes, sir. 
Q. Tell the jury how you would do. | 
A. I don’t think it a good plan for me to sample that at all, be- 
cause I think it is impossible to determine from the ore that is left 
here how the ore was in the center, especially in the Minnie mine, 
where the ore shoots have a kind of characteristic of having the 
best ore in the centre and petering out, thinning out and getting to 
a low grade of ore in the side. Therefore my opinion was it was a 
much better criterion of the value of the ore to ascertain the 
84 assays that had been taken from the saine ore shipped from 
these drifted by the Minnie men, and I give it as my opinion 
that the value of the ore per ton ship from this. stope by the 
Minnie men right next to this would be the best measure of the 
value of the ore taken from this place. 
Q. What difference do you think that estimate would make in the 
amount of the value of the ore taken from this stope? 
A. I think that estimate would be eighty or better. 
» Q. So that it would make a difference of $53.13 per ton less than 
’ the amount given by you in this estimate? 
' A. Yes, sir. , 
Q. Now you state that the ore in the Minnie runs more valuable 
along the edges of the mineral than in the centre? 
A. No; in the centre it is more valuable. | 
Q. Why did you state that? 
A. Because I am informed by the managers and foreman. 
Q. That is the information that you got—not that you tested it 
yourself? 
A. No, sir. | 
Q. Do you recollect the number of samples i ‘of those 
that were taken for the purpose of making this estimate ? 
A. I only know of these three different ones. 
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Redirect examination : 


Q. When you speak of the average of the ore in a breast and in 
this drift did you take specimens from them to determine what was 

the ore showing that it was 80-ounce ore? 

A. No; that 80-ounce ore is the result of the figures of Mr. Weir 
from that book. I got it from him; that’s all—that is, 80 ounces 
in silver, I should have said—eighty dollars’ ore. I think I would 
have taken a number more of samples, but in a different manner 
from the way they were taken here. Every man his own way, how- 
ever. 

Q. Were these samples taken uniformly for the purpose of getting 
a low average? 

A. No, sir; I think not; but there were some points where sec- 
tions were taken that there was no ore to get your sample from. 
These samples were taken in that way, though. You would have 
to go further from there to get ore. 

& Mr. Thomas, as to section two, I think—section one from the 
bottom—showed you where there were two samples taken. He 
asked fon if they were not taken to get a high valuation ? 

A. That is between sections. 

Q. Do you know what these samples run ? 
87 A. I have a note of it in a book. The ore on the map be- 
tween sections two and three ran 9.5 in silver, but the lower 
one, marked D, ran 152 ounces and fifty per cent. lead. 

Q. I will ask you if you know that there is a cap rock containing 
this low-grade ore over the drift in running the Minnie property, 
and also apparent in the roof of this stope. 

A. Yes, sir; similar low-grade ore ison top—the upper two feet— 


wr. Soa 
Q. From this point specimens—samples—were taken for assay ? 
A. No, sir; I think not. ry ‘ 
Q. That is known to be lower grade? | 
A. Yes, sir; it doesn’t pay to ship, I think. 


(Mr. THomas :) 


Q. Your estimate of twenty per cent. for waste—is that estimate 
your own or on a representation by Mr. Weir? 

A. Oh, no; that is my own. 

Q. Is that nine-ounce assay that you speak of here taken from the 


_ y roof or down on the side of the stope? 


A. That was taken between these two sections, where the width of 
it was about three feet all the way down. 


(Mr. Rucker :) 


Q. Do I understand you to say, in answer to Mr. Thomas’ ques 
tion, that you got the beet sample of ore—the one that ran the best— 
oe gy of a stope lying in the west ? 

A. I have fo n what I said, but it isn’t so. soe Sa 
av was got the fifteen samples taken in the stope, and the 
sample taken west of the stope was lower than that by ten ounces. 
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Q. I asked for the highest single assays and 
A. The h single assay a in tope. 
bottom ran $65 ounces in silver to the ton and: 
That was in section No. 2—eample 2, section’ 2. © 
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Boemer, Forsman, and those other gentlemen were in the mine. 
These different samples were taken by one man breaking them 
down and another holding the sack; I presume there was three that 
took the samples—that is, handled them and broke them off from 
the walls at those places. These samples were taken around, not 
from particular spots, but in different places along there. This sam- 
ple marked “C,” it was taken down as far as the mineral showed; 
some places it would be found ews | plainly on the wall, and we 
would take it there just as we struck upon it. If it was a scale 6 


’ or 8 inches, or 10 inches, we would take the whole scale. The inten- 


tion was to get an average from the roof to the floor, as far as we 
could, at each point where we sampled. Here (indicating) is a sample 
taken right from the floor. The character of the whole space 
90 of this is lime—that is, the sides of this stope. Right oppo- 
| site at that point, I could not say whether it was lime or not, 
but I think that the lime shows here. Down here (indicating) there 
was mineral, but this seems to be the edge of the channel from this 
point. I saw some lime there. The floor at this point where we 
dug down showed mineral—where we took that sample from the 
bottom. I believe we started to dig down there in one place and . 
through another place before, but I am not sure whether we went 
to the bottom or not; I think we did. The floor is not level; as near 
as I can tel! I think the floor pitches to the east. If there has been 
any blasting in the floor at all, or just above the floor, we would not 
be able to see it at present on account of the debris in the bottom. 
I did not see any ore that was broken and piled up in any part of 
that stope, except what had fallen down from above; I saw some of 
that; it would be very hard to judge the amount I saw. | It was scat- 
tered around the stope. The reason I say that, judging from the 
character of the stope, I should say there was no occasion to have 
shot down limestone is that in mining we handle jast as little lime- 
stone as it is possible to handle, or waste of any kind, and, besides 
that, you could see evidences if the limestone had been shot down. 
You could see evidences there in the shape of holes on the bottom—of 
drill-holee—where they had blasted, and we saw nothing of that kind. 
It is not general that a stope that is made is all shipping ore—well, 
most generally it is; you generally sort out the waste of tt ] you have 
-- As to whether there is a good deal of waste in all stopes as a 
e—well, no; not in all stopes; I have seen them when they were 
mineral. As to generally expecting to find a good deal of waste in 
stoping ground, having to have it—well, no, not generally. In 
91 channels that I have worked in, in Leadville, it has been the 
case that the channels were large enough where it paid, and © 
very little waste to handle. No, sir; it don’t all go tw the ; 
the mineral we send to the smelter, and the waste goes over the 
dump. As to whether it is a rule that a t deal of it goes in the 
waste and a great deal to the smelter, although we may think it is 
all good ore, part of it being too lean to ship—yes, sir; it is; we don’t 
ship ore that don’t pay, as a rule. 
¢ When you run a stope it is not all of its contents that you can 
egy Roy e it pay, as a rule, granting that there are ? 
There are exceptions ; yes, sir. 
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The reason we allowed the 86 tons for waste: In the first place, the 
shape of the opening proves conclusively that it did contain ore; it 
is too large for an air-hole and it is too irregularly shaped fora 
drift and could have been made but for that single purpose of ta 
out ore—an extremely irregular hole. Then, again, we have indi- 
cations of ore remaining on the walls—a portion taken and a por- 
tion left. We have against one side of that stope a large body ofore,6 
to 8 feet in thickness, showing to a considerable strength throughout 
the wall, and porphyry on the western side. The upper portion of 
the stope shows generally porphyry. The porphyry is of such a char- 
acter and presents such a surface which we only see where it lies 

inst it eae and in addition to that porphyry there are places 
where there is still mineral left against the porphyry, showing that 
the whole of the porphyry had ore hung on it at the time. On 
other parts of the stope, on either side, we found pretty generally 
limestone. In the bottom, back towards the Sellers mine, we found 
ore coming down in the limestone. On these limestone walls at 
various places, at distances of a few feet apart, we found scabs of 
mineral still sticking to the side of the limestone rock. At other 
places the wall bas been slightly shattered by shots in the vicinity 
_ and little pieces dropped off—scales—but generally the wall is un- 
‘broken and has a smooth surface. There has not been, except in 
the part of this limestone back towards the Sellers. where there is a 
pine that has been referred to in testimony, any evidence of the 
imestone having been broken designedly—that is to say, if that 
limestone had been mined it would have been a rough sur- 
94 face, extremely irregular, and there would have been at every 
few feet from the surface the lower ends of -the drill-holes 

which blew the limestone down. 

But the character of the holes show that in mining this mineral 
they had pretty generally clean walls, from which..the mineral was 
separated without any difficulty. There is a cap of zincore lying 
over this stope. The greater part of this cap of poor ore, which is 
properly waste, is still hanging to the porphyry and remains in the 

. Its approximate thickness at this point is as represented here 
and here. I think some of the waste has recently split off and gone 
down to the floor or bottom of the stope, so I am inclined to think 
re was no waste taken from that part of the for the reason 
t there is a large portion of waste lying on the floor now. I am 
somewhat familiar with the ground on this part of the hill, and rec- 
Ognize the character of the ore deposit here, which is a sort of type 
or stringer. It starts at the back and runs down into the limestone. 
On some parts of the hill we have the ore lying in the shute, and it 
continues between the porphyry and the limestone. In the 
ore seems to pitch dewn into the cracks between the yry and 
limestone, and at others it appears to cross the crack of the lime- 
stone, as shown in this section. It appears to run down ten fest or 
more; as far as we can tell, it goes down into the limestone; ghere 
is no positive evidence, but because there was limestone here and 
limestone here, we suppose that place has been filled with limestone, 
for the reason that the character of the deposit is such as we could 
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ing out of a certain place, would you take the number of tons of ore 
and average the mill runs of that ore with two samples? 

Answer. It stands in this way: These averages may be affected 
by the different weights of the ore, according to the quantity of ore. 

Question. That does not answer my — Suppose you are 
going to estimate the value of ore taken from a stope in a mine you 
are working, would you take the mill runs of that ore and add that 
to the assay of two samples and then strike an average for the pur- 

of determining the value of it? 

Answer. It depends how the samples were taken. If they were 
grab samples and not specimens I should say that would be a suit- 
able way. : 

Q. If you were determining the valueof ten tonsof ore from 
97 a point ina stope you think it would be a good plan to take 
a couple of mill runs and then a couple of grab samples and 

put them together as a whole? 

A. Referring to this particular case ? 

Q. No, sir. I am asking you if you would calculate the value of 
the ore in that way. | 

A. No; I would not do it in that way. 

Q. Why did you do it in this particular case? 

A. It was entirely different. What I averaged here was a large 
number of assays—seventeen samples taken fron: places marked on 
the different sections, two being average grab samples taken from 
piles of ore that came out of that particular stope—together with 
two mill runs of a large quantity of ore that was shipped from the 
neighborhood. 

¢ And that, you think, is a very different case? 

A. Yes, sir. 

Q. When you take a number of values for the purpose of taking 
an ave on’t you necessarily assume the largest value repre- 
senting the same quantity of ore that was found in the stope? 

A. In making the average you do. 

Question. Supposing you had ten tons of 50-ounce ore and 100 
tons of 100-ounce ore, what would be the average? 

A. I would simply find the weight according to the quantity. 

‘Q. Tell the jury what would be the average value of two tons of 
- gsm ore and qne ton of one-hundred-ounce ore. 

' A. Two tons of fifty-ounce ore and one ton of one-hundred-ounce 
ore ser ep, Al urder to get that you would have to use an 
arithmetical rule—fifty times two and one hundred times one, which 
would make it in the neighborhood of 70 ounces. 

Q. Now, the way you re it yourself it would be 75 (seventy- 
five) ounces ? 

Answer. No, sir; I consider it a fair average. 
98 Q. Is — not a fact that you put down 50 and then add to 
this 100 and divide by two, making 75? 

Answer. No, sir. 

- Thee b l ted small proportion of the 

A. grab samples represented a very 

ore. The actual samples taken from the stope represented a large 
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Q Bo one-fifeenth of the contents of the slope represented 365 
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you might sa cnscwvententh peuenmatal 9 ounces and one 
teenth would be 355 ounces; cannot —— ore in that. 
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A. I think it did. 
oo do you believe that one-fifteenth of that averaged 9 
ounces | As 


A. I think it did. ta 
Q. Q Yow, you give the average of all these 123 ounces? 


ry So that in calculating the average you have to adeit tbat each 
sample averages one-fifteenth of ite contents: 
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Q. In reference to these grab samples, state why you took two in- 
stead of three. 

A. Mr. Crawford said he put in two average grab samples taken 
from ore as it was shipped, and the third one was taken from the 
scalp that had fallen from the roof. That was rejected. That was 
zinc and iron; a streak running quite low. 

Q. How low? 

A. Thirty-three silver and 28 per cent. lead. 

Q. The average you took from the other was 123 silver and 56.5 
lead. State what it would have been if you had used the other. 

A. 105 ounces silver, 47 per cent. lead. 

Q. That would have affected the 424 tons of ore very materially? 

A. Not at all, because in my calculation the zinc and waste stuff 
was not in the figuring. It would not have affected the work at all, 


because that has all been allowed for in the estimate of the num- 


ber of tons of ore. 
100 Q. I am speaking of the multiplication of one number by 
another. 

A. Yes. 

Q. Now, the porphyry is visible along there? 

@. What p f the roof of th h rphyry? 

at proportion of the roof of the stope shows yry 

A. I suppose three-fifths of the roof. 4 a 

Q. Here was }ths low grade along the roof and lying on the 
bottom of the floor of the stope ? 

A. Some was remaining there and some on the floor, but there is 
enough lying on the floor at the present time to account for what 
came out of the roof. 

Q. Do you know what was taken out and carried oe 

A. It does not appear, but there is quite a quantity of dirt lying 

re. . 

Q. What is the average thickness ? ? * 

A. In some places a few inches, and then again that reer feet. 
Q. Is the zinc and iron in the roof clearly distinguishable ? 

A. Yes; most distinct. It is clay and porphyry. 

Q. Generally found between the cap and the ore? 

A. Yes, sir. 

Q. In shooting, that down is not the other most generally dis- 


A My opinion is that from the character of the stock it would 
be possible to mine—it would be possible to take that out and let 
the rest lie. One has a yellow color and the other a brownish tinge 
to it. In the sulphide it is all a certain steel gray. 

Q. a contained more pyrites than the black ore in the face? 

. Yes, sir. 

Q. Were the assays that were given you from which your calcu- 
lations were made to be relied upon ? 

A. Yes, sir. 

Q. Did he make allowance for the sulphide of sinc and iton py- 

rites in that ore, and such a statement as he would be pre- 
101 pared to swear to, on which you made your estimate of the 
ore per ton. 
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ps ent of ore, and I remember that that was the best figure one 
cou i 

# as not $22.50 the average for the treatment of ore at that 
time 

A. It may have been a dollar or so more. 

Q. You speak of this ore having been struck above the water 
line. Are you familiar with the Col. Sellers mine? 

A. Yes, sir. 

Q. What would have been the effects upon that stope if the pump- 
ing had been stopped upon the Col. Sellers mine? 

A. At that particular time—the summer of 1885—this ore was 
located at a point 30 feet above the highest level in the Col: Sellers 
mine, and if the water had risen to a point somewhat below this 

first level it would be running into the Minnie, and the Min- 
103 _nie would have had to do the pumping. 
Q. Run uphill? 

A. It would not have to run uphill to run into the Minnie. The 
permanent working on the Minnie is six feet lower than the working 
on the Sellers. 

Q. Js it on the same stratum of rock? 

A. Pretty much the same—in the same neighborhood. 

Q. Do you make that statement from measurements? : 

A. Yes; I have made measurements and surveys through the 
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A. The better part of a day, taking samples and making exami- 
nations. : 
_ Q. Did you notice any marketable ore that was broken at that time 
in that stope, near the end of it? 
A. No, sir; the only ore I noticed lying loose in the stope was 
some little that had scaled off since the stope was first made. 
Q. Not gathered together? c 
A. No; it had fallen there after the stope was left. 
Q. How did you get at the average thickness of this cap of zinc 
ore that you spoke of? 
_ A. It shows quite plain there in the nd. It seems to take off 
, to a little width, going off to the east side, and these pieces scaled off 
recently show the thickness of what remains. 
Q. we yen say it is usual in this class of ores in this lode to have 


that ca 

A. Well, I would not go that far. I am inclined to think most 
stopes have streaks of poor orvinthem. The examination of the ore 
that remains there that was not worked out in this particular case 
showed ore of a lower grade, and there was ore of a good grade, 
whereas the top, at this portion of it, showed that the ore would 


just barel Pay. 
id you notice the same condition as to the other 
104 _tions of the stope and drift? : 4 
A. The drift seen in that neighborhood there shows mer- 4 
chantable ore from the bottom to the top. The top is in wall por- - 
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I was in their employ from the beginning of August, 1884, until 
October or November 20th, 1885. I assisted in taking samples 
from this stope spoken of. I acted with Weir, Boehmer, Freeland, 
and Crawford. I did assaying for plaintiffs in this case during the 
month of April, 1885. I kept a record of the assays (refers to book 
shown witness). That is the record of the assays I made for the 

mine at that time. I see upon the book entry of samples 
106 made April 8th of the Sellers ore that came into my posses- 

sion just the same as the rest of the samples that came from 
the mine. They marked each one separately with the name as 
entered in this book. I took from the bag the sacks in which the 
mineral was found, and a slip of paper was marked and entered in 
that book as it is there. 

These specimens or samples run about two hundred ounces silver 
and 55 per cent. lead ; that is the only assay I made of the Sellers 
ore at that time or during that month. I made a recent examina- 
tion of this stope in connection with the gentlemen I[ have named, - 
and assisted in taking samples of ore, and I made assays on them. 

Have got these determinations with me. The first is the sample 
called “ A;” it was taken from the southwest part of the stope, south 
of this section (indicated on map, Exhibit =), this section shown 
here in this part at the end of the drift, back from liere. From this 
section were taken samples “A” and “B,” “A” from the bottom. 
“A” went 260 ounces silver and 36} lead; “ B,” 68 and 4% ounces 
silver, 40} lead, and then the other samples were taken from section 
one. The firstsample taken here against this place, No. 1, 88.3 ounces 
silver, 473 per cent. lead; No.2, taken out here on the same section, 
at the bottom-of the drift, 201 ounces silver, 273 per cent. lead. 
Samples from section Ne. 2: No. 1 was taken from along the walls 
of the stope and all around the drift, as shown here, all around this 
point where this opening comes into the stope, 29.6 silver, 61} per 
cent. lead; No. 2,same section, on the bottom, 309 ounces silver, 39.7 
per cent. lead; No. 3, same section, taken from the lime wall, Sellers 
side, 240 ounces silver and 48 per cent. lead. Sample “C,” taken 
between sections No. 1 and No. 2, was a-carbonate sample, 9} silver 

and 6 per cent. lead; sample “ 5,” sulphide sample, taken be- 
107 tween the same two sections, 152 silver and 50.2 lead ; section 

three, sample taken on the Minnie side, around the opening 
coming in on the drift here, 270 silver, 58 lead; No. 2, taken in the 
bottom again on the lime, 55 silver, 32 lead; No. 3 was taken a little 
off section 3, between sections three and four—it is marked bere on 
the ground plan—28} silver, 24 lead; No. 4, in section 3, up here, 
203 silver, 59} lead; No. 5,section three, 10 silver, 14.7 lead. There 
was another sample taken, sample “ E,” from the extreme end of the 
stope, 20 silver, 32 lead. We took another sample nine feet from the 
drift which opens into this stope, nine feet west of the section, 156 
ounces silver and 47 per cent. lead; another in the same drift, 30 feet 
west of the section, 78} silver, 26.8 lead, and another sample here 
in the other opening coming into this slope, 105} silver, 50. 

These are the samples or assays of the samples that the other 
witnesses preceding me have testified concerning as having been 


as to the quantit 
no measurements 


samples, eo them ; 
as it was taken ; th 


ee ne 


ee 


ee eee ee 


2 AOS Bg, 


a oe Te 


ae WH dig Rp ME. 
ol ae 


a tli ee 


"i SALE AAI Stas AB. GREEN EEE SE hl late a. Bag 


ee 


a 


i. 
ili 2 . 


* ane 


7 jo oa * ogee F ge Be Ae é : i x ilk ‘ 
Sheet. =< gam ‘ne ts ae gs aK, RES Ee a oe ee Oe lee A jae ; Peg OT ee ee Cee PS eee, mle cage ie : 
x. Ra a aes - Phe ts, a a es es Oe ae res. Ff x ae a ee ra Pe hea a ee See ; eee 3 
4 “al ee ‘ ie , : een ee ie ory 2 5 ee eed 
co i.e + ¢ (eee 
‘ 


WILLIAM F. PATRICK ET AL. VS. 


Cross-examination by defendant : 


Q. Now, in making these selections of samples for the purpose of 
assaying, did not you select as much of this galena ore here as 
sible in the different places where the —— were taken, where the 
crystals were more laminated than cubed 

A. No, sir. Iam not at present in the employ of the company. 
I have an office. These samples were not selected under my direc- 
tion. There were a numberof us there. I was simply present with 
the rest. They were not selected at all. There were four or five of 
us in there. inetimes one took samples and sometimes another. 
I was there so I could see the samples taken and help take them and 
then make assays myself. I am a graduate as a mining engineer. 
I have not followed it to any great extent, but 1 have always been 
connected with mines. I am an assayer. As to the process by 
which I got these samples which I afterwards assayed, Rew Bry oh 
taken with a prospecting pick at the placee where these in- 
tersect the walls of the drift. We took as many samples as we 

readily could. One man took the samples down, mered 
110 =the stuff off the wall, picked it from over such an area as 

we could where the ore was still there, and then it was placed 
in the sack by another. I wrote the label, reading it as I wrote, say- 
ing, “All will recognize this sample as coming from:a certain place,” 
and then placed it in the sack and closed the sack, and the sacks 
were then taken to my office, where they remained from that time 
— now, and they are now there, and have never passed from my 

ands. 

Q. Were not the chief samples taken composed of galena—gener- 
ally known as galena ore? 

. No; some of them run too low in lead to be called galena ore. 
They were all sulphides—that is, from the 9 

Question. Were not a majority of the samples called galena? 

Answer. I would not call them galena, because they did not run 
very heavily in lead. I do not know as it is womnggys- An. make that 
distinction. You might call them sulphide ores. ere are many 
here of zinc and iron. 

Question. I mean by galena that in which the lead is very gener- 
ally visible. 

Answer. It is very generally visible in all of these sulphide ores; 
even if it is only ten per cent. lead it will show the lead. 

Question. Why is it that samples were not taken along here (in- 
dicated) and along there, in section No. 2? 

Answer. They were taken along here. These openings have an 
area at least as large as that—big enough for a man to get in and 
out very easily. 

Question. About how many feet above the opening did the place 
extend from which you got the samples? Between sections three 
and four you took the samples from the bottom of the ‘drift ? | 

Answer. Yes, sir. 

Question. Why were no samplcs taken along the western wall of 
that stope, which is entirely in the ore? 3 


ca No, sir; section one is just a—, without’ 
sides. tig a 


q 


Answer. No, sir; I was not present; 
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Answer. And above the center. : 

Question. Well, take the other samples from section two ; is it not 
the same thing there? 

Answer. Here again the sample extends probably up to that 
point ; there is none taken from the roof, there was none taken from 
the other side, and none here, because there was no ore there. 

Question. Mr. Forstman, were there any samples taken from up 
here which were also assayed ? 

Answer. No, sir. 

Fe aaa I do not mean at this particular time, but previous to 
at? 

Answer. I was only up there that day; i know nothing about 
samples taken previous to that day; Mr. Bruckman was my suc- 

cessor as assayer. | 
113 Question. Who indicated more than the others where sam- 
ples should be taken? 

Answer. No one at all; it was done by coming up the section ; 
we pointed out where they intersected the walls of the stope and we 
~ samples as we thought best; no one indicated where to take 

em. 

Question. You said that one sample was a carbonate sample? 

Answer. Yes, sir.; there was a little carbonate left there and we 
wanted a sample of that; we found no other evidence of carbonate 
ores in the stope. 

. Question. What was the extent apparently of the carbonate ore 
as shown in that stope? 

Answer. Very small—just one place. 

Question. How much of a 7 did it occupy on that wall? 

ga Perhaps a foot and a half long and six or seven inches 
wide. 

Question. Is it not a fact that the ores in the Minnie and Col. 
Sellers mines largely carry carbonate and sulphide ores egeper'} 

Answer. No, sir; not in the Minnie as long as I was 16 
months. It was only towards the latter part uf my stay there that 
I had any carbonate assays at all in the Minnie mine; everything 
was sulphide. 

Question. During the latter part of the time you were there you 
did have some carbonate ores? : 

Answer. A little ore was shipped—a very little. 

Question. Did not these carbonate ores come from the portions of 
the mine where sulphide ores were also taken ? 

Answer. Yes, sir. 

Question. It was during the latter part of your connection with 
the mine that the work on the Minnie progressed in the direction of 
this stope to a very large extent? 

Answer. Yes; it was done in November. 

Question. Was any work commenced from the west easterly to 

connect with this stope? 
114 Auswer. I do not know; I have not been down in the mine. 
Question. Did not the carbonate ore which you got in con- 
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Answer. Yes, sir. 
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e carbonate sample which you took out? +f 
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per aah of lead in some other piece that does not carry as much 
silver 

A. Yes; it would not be exactly the same, but practically it would 
be the same. 

Question. Su there is one per cent. of silver, which would be 
360 ounces, and it was accompanied by 20 per cent. of sulphide of 
zinc and 20 per cent. of iron pyrites, could you determine the spe- 
cific gravity of that ore by another piece that contained ten per cent. 
of zinc and iron pyrites? 

Answer. No, sir ;- but I determine the specific gravity of ore that 

varied in lead, and at the same time varied in iron and zinc; 
116 whenl got five I alao got 51.1 for ore that run 26 per cent. 
lead, and the reason that we have the same specific gravity 
is because in one zinc is predominant and in the other iron. 

Question. Did you make an analysis for the purpose of determin- 
ing the per cent. of the predominance of lead and zinc? 

Answer. No, sir; I did not determine the specific gravity of sul- 
phide of zinc; that is a matter of record. 

Question. You have not got the analysis of these different ma- 
terials? 

Answer. No, sir. “ 

Question. So that, with this ore of which you found the ific 
how much zinc 
it contained or much iron pyrites it contained ? 

Answer. I can tell you how much a certain proportion of lead 
will average in a certain percentage; 17.7 per cent. lead gave 5.5 
specific gravity. I do not know how much sulphide of zinc it con- 
tained or how mach iron pyrites, but the ores are not settled for on 
either zinc or iron. | 

Question. How can you tell the cubical contents of the whole of 
a thing-the specific gravity of which has been estimated upon one 
of its eleménts, without ascertaining the others? 

Answer. I determine the specific gravity by actually knowing the 
amount of zinc, lead, and iron, and weigh what is found. 

Question. Does not that assume that the specific gravity was the 
same in all of them? 

Answer. If I would determine it only by one piece, but the others 
would vary necessarily, because you cannot have fifty per cent. of 
lead in one and fifty per cent. of zinc. I took those varying de- 
cidedly in lead. 

Question. Varyin 

tion went 
117 —s gravity? 
Answer. No, sir; I knew they varied in lead, and they must 
have varied in the other elements. 

Question. Did you determine from the samples you took at any 
time since you went into the mine what the percentage of iron is? 

_ Answer. Not since I made this. examination; I have at other 
aap do not remember 2 saan wats Fa somgge of iren to 
in that ore; approximately, per cent ; percentage 

of zinc 18 to 19. "The percentage of fime I never determined ; there 


samples in lead, so far as your examina- 


or the purpose of determining the specific 


ee Oe 
5 oe ee See: 
= t ; " 


8 oa hs ee | ‘ * 
ee Pe oe a! pO egies le re ge ee ae a ee ee So Barer 
0 ol Eg ae Ce ae ee ee ee ee fon ae 
ae 7 we ey a ee 4 . ee ee a ae s Pe Pe” Rag gee a 
* ¥ & oy a £ F = hcl a 
iy 


% : ee Sy oO ee eS os 
‘ a Ms ee » Pera ee ee a, ee 
es, a ¢ wR He ters in UP ie Pie es 
eee eA 
am a) ¢ oderie We ‘ 
Togs 


# ee ee ee oe v ee Rae 
Fa AA Pane — Se ae Fle ag 
= a4 a 
Cm hat Se 


I am one of the plaintiffs in this suit, “At'the vue: the 
commencement of this suit I wae a itisen ofthe & > 


What talk did 
edge of the fact that they were taki 
were taking it out? What was said 
commencing with the first conversation you 
than one? State what the conversation was. 
To which question defendants, by their counsel, then wed there 
objected on the grounde— 
the objection and p 
4 ener uestion, which he thereupon did as 
and d of the court in oe Ps 
od and answered the defendants, b their counsel, 


Bigg von te I had called at their office, but Mr. 
home, and I talked with Mr. Whiting, and hes 
were Presser. it out. I asked him fora statement 


pia. 1 
ee - > ~eseaaraty ann 8 aR A le 7 pie ernment anes - 
rs ‘ wong srerveaesie a ae apie a — seaeneaiiagreanae . 


non =» eae stn 
ew et ge Oe anette et AON: ANGE i: Ae paar 


pany acai eiatae: dha PMc on nearer siete mas ee et ea RR 
sean es : aN NNR AAR SR taN m lG gggonn- 
ye ah a : 


pe 


Sass. SON —Aengainces seen ltksanmesd Siteeesgaee 
= Pe eee er 


~~ cee ME aa nee, ee ae nee ae 
ae eS nd rae ~ oy 
> 
WILLIAM F. PATRICK ET AL. VS. 


body or having sued anybody. I had done millions of dollars’ 
worth of business, and I did not recollect of ever having 
119 sued anybody, and I would like to settle, if possible; and then 
he asked what we wanted. I told him we would like to have 
it settled, and he asked how. I said, we have samples taken out and 
you have samples, and we could compare; and as they had the ore 
they knew what it assayed, and he said they mixed it all up—they 
could not tell. I asked him, how about the-samples. He said they 
did not amount to anything, there was very little in it, but I should 
wait until Patrick came home. Well, I went there two or three days 
after, and after Patrick came home I had the same talk with him, 
and he said the same thing—they had mixed the ores. 1 told him 
would like to have an arbitration, if we could not settle it; I did 
not care to have any lawsuit with neighbors or anybody else; and 
he said they mixed their ores up, and at last he said he was away, 
and that they had written to him that they were taking the ore out 
of our ground. I do not know who wrote to him—Whiting or who. 
I suspect it was Whiting, but I do not recollect who he said. They 
wrote him that they were on our ground, and he wrote back that 
they should get off. i 
Question. Did he write back or telegraph back? 
Answer. He said particularly that he wrote back that they should 
get off the ground. And then we tried to appoint arbitrators,and [ 
went to iny attorneys to write out the papers, and after that I run 
after him for a whole week. He had all kinds of excuses; kept me 
over a week running after this affair, and at last they to take 
a paper, and I proposed a man, and he objected right off to this man ; 
did not like them. At last he said, “ We'll find an agreement.” I did 
not know many people in: Leadville, and I concluded to get a man I 
knew ; and then my lawyer drew up a paper, and they came 
120 = there and their — objected to the paper. I left it with 
the lawyers to see what legal paper would suit them both. 


Defendants’ counsel here objected, and move to strike out the lat- 
ter part of the answer. 


By the Court. That part which is not competent under the rule 
will be stricken out. 


Q. No agreement was made for arbitration ? 

Answer. No, sir; they would not agree to anything. 

Question. Do you know where Patrick was at the time Whiting, 
or whoever it was, wrote to him that they were on your ground? 

Answer. I believe he said he was in Kentucky. 

Question. You asked for the ore statement, did you, from Whiting 
and Patrick ? 

_Answer. My partner did. I was present when my partner asked 


him. 


Question. What did they say in answer to that request? 
Answer. They said they mixed our ores with theirs. 
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Answer. No; he did not say to whom he wrote. 

Question. Where was Whiting when Weir went to see if he could 
make some arrangement? 

Answer. I believe he was in Leadville; I am not sure. 

Question. What time was it? 

Answer. I believe in August—the latter part—last year. 

Question. Was there not some talk during this time also about a 
desire that this settlement should include a claim which the Sellers 
people made against the Minnie for contribution for draining both 
mines? Was not that what you split on? 

Answer. No, sir. 


—— GRAHAM, sworn for plaintiffs, testified as follows: 


I know Patrick and Whiting; had a talk with them in Leadville 
_ this trespass as to their knowledge of the acts of trespass upon 

eir part. 

Question. If you had more than one conversation with them state 
when it was, where it was, and what was said ; give the conversation 
you had with them. 7 

Answer. We called at the office of the Sellers Company and met 
Whiting. Whiting said to us when we were talking t this mat- 
ter, Well, I have not got any authority in this matter; I will have 
to wait until Patrick returns (he was then away in Denver, I think). 
They expected him home er duy. and we called there every 
morning or during the day. Finally Patrick returned. In the 
meantime Whiting said that they knew that they had taken out 

this ore, ard when they discovered they were on our ground he 


/ 128 wrote to Pgtrick, who was then in Louisville, Ky. Whiting 


made this statement. Whiting said he wrote to Patrick that 


‘they were on our ground, and Patrick then wrote back they should 


get off it; but previous to that he said, when they discovered that 
they were on our ground, he told his foreman he should work around 
and get off of it; and when Patrick came back we talked over the 
whole matter, and he acknowledged that he received the letter 
and had written back to Whiting to get off the ground, and then 
— sand Whiting were very indifferent about the matter—they 
seemed to De. 


Objection. 


(Witness continued :) Then they told us they would like to set- 
tle the matter amicably. 

Objection. 
(Witness continued :) I asked them for the returns on the ore, 
showing how much they had taken out and what the value of it 
was. I asked Patrick and Whiting. In answer to this request they 
said they mixed the ore and could not tell how much ore they had 
taken out. 

Question. Was anything said that they would show any statements | 
of any ore? | 
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shipments of ore running over quite a period of time without any 
separation of any particular. ore? | 

Answer. I think it was, sir. 

Question. Did Whiting say he had written Patrick with reference 
to the trespass ? 

Answer. My impression is he said he wrote himself; that he had 
charge of the mine oo Patrick’s absence. 

Question. You say he also said, after he discovered the fact that 
they were on your ground, he = orders to the foreman to work 
back towards the Sellers ground. 

Answer. No, sir; he said he had given orders to work through 
this and out into their own ground. 

Question. Did you ask to look at the statement of the receipts of 
the — for the month when you supposed this trespass was com- 
mi 

Answer. I asked for the receipts of this ore and for nothing else. 

Defendants, by their counsel, here admit that the plaintiffs had 
title to the property at the time of the commencement of this action, 
at time of trespass, and as alleged in complaint, as per stipulation 
in writing. ° 

Plaintiffs rest. } : 


126 And thereupon the defendants, to sustain the issues on their 
part, introduced in evidence as follows, to wit: 


D. W. Brunton, being duly sworn, testified : 
I live at Leadville at present; my business is that of mining en- 


fe gineer have lived in Leadville more or less since 1879; my resi- 


ence has not been continuous; have followed the business of min- 
ing engineering for fourteen vears. I have practiced, I think, in all 
the mining States and Territories in the West and in South Ameri- 
can States and Mexico. I am familiar with many of the mines and 
mining claims in Leadville and its immediate vicinity. I know 
where the Minnie and Col. Sellers mines are. I heard of them, but 
was not on the —— four or five years ago. I was in the A. Y. 
I have known of the underground workings on the Col. Sellers since 
last November. ope that time I have been through the.workin 


frequently, so that I un nd them thoroughly. is map (indi- 
cated) is the working map of the Col. Sellers mine. 
—. From your knowledge of the u nd workings, the sit- 


uation of the drifts, etc., state whether it fairly represents the con- 
dition of things underground in the mine. 

Auswer. Well, the map is not made from my surveys, but from 
my acquaintance with the underground workings I should say it 
was correct. I know where the stope is situated that runs from the 
Col. Sellers workings across the Minnie line. I believe my first ac- 
quaintance with that stope was a week ago yesterday. I went there 
to measure the amount of ground broken and estimate the value of 
the ore a week ago yesterday. I told you that my knowledge of that 
stope was derived since a week ago, but the ground had been pointed 
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three inches; at No. two, seven feet one inch; at No. three, nine 
feet nine inches. To give you some idea of the irregularity of the 
stope, the next one, No. four, would measure three feet, whereas the 
’ measurement directly above it was nine feet nine inches. I got the 
exact measurement of the stope at each one of these points where 
these lines intersect. 

Question. Now, if I understand you, you made that at intervals 
of every three feet torough that stope ? 

Answer. Yes, sir; that would make thirteen sections—one sec- 
tion, one foot seven irches longer than the others, and the others 
are that distance; that would make forty feet and one inch. The 
scale of the plat I have here is one-fourth of an inch tu the foot, or 
cne forty-eighth of the actual size of the stope. The stope is forty- 

eight times that size. . : | 
129 Question. How long a time did you spend in making these 
measurements ? ‘ 

Answer. I think it took me from half past nine till half past 
three o'clock. 

Question. I will ask you after the measurements we finished 
what you did with reference to getting any samples from the : 
but before that state what was the appearaace of the walls with 
reference to ore—any mineral upon the wails? __-- 

Answer. Well, where that drift had been ran—on this mark here 
the yellow represents porphyry, the blue the lime, the red ore, and 
the dark space in the centre the area broken. There was ore in all 
of these sections on both sides of the stope, except along here where 
it run down into the floor. 

Question. Was there sufficient ore to enable you to take measure- 
ments uid average samples of each section ? 

Answer. Yes, sir; except here in the last one, where the ore run 
down into the floor. 

Question. State to the jury what you did with reference to taking 
samples of each section. 

Answer. I laid this cord and marked through the centre of the 
siope and measured and estimated in this way, which, of ‘course, 
divided this stope into thirteen sections. I then laid a heavy can- 
vas on the floor under section “A,” and took a heavy drifting pick 
from a miner and picked right along here in the every three 
or four inches, up the side and across and down on the other side. 
The ore which fell on this canvas, amounting to from 50 to 100 
pounds, was brought er and broken up and mixed as ores are 
always mixed for ae and assaying, and then these samples 
were broken up and cut down to five or six pounds to each sample 
and given to the assayer, who knew nothing of what he was assay- 
Me aE! 
y and i wi 

thirteen sections; at the same time I wade an estimate of 
each section of the relative amounts of ore and waste as shown by 
the exposure on the sides in each section. , 

Question. In taking these samples was anything included in that 
which you picked upon this canvas except mineral. i 
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rear — this four hundred feet square to the arrear [area] 
132 ofthat. Now, that is much more sccurate than you will thin 
. or at first suppose. Paper like this will h. about five 
millegrammes to the square foot, and the assayer will weigh about 
one-twentieth of a millegramme, so that in a arrear[area } 
of that mineral I could calculate to the one-hundredth of a 
foot. I did that with reference to each one of the thirteen sections, 
and then afterwards I replatted them and proceeded in this way to 
get the volume of the ore separately, so as to obtain the volume of 
ore as compared with the volume of waste. I found the cubical 
contents of the stope by measurement to be 2,665 cubic feet,and taking 
the amount of stuff which had fallen from the roof among the ore 
and waste, I measured it and found it to be 315 cubic feet. There 
would be 175 feet of solid ore in the breast, because ten square — of 
ore in the breast of a stope after it has fallen down would make 18 
feet ; so I deducted 175 cubic feet, the space which this broken wa- 
terial occupied, which leaves 2,490 cubic feet in this stope. 
Question. I will ask you, Mr. Brunton, what calculation, if any, 
you made of waste material or material which was not ore in that 


stope? 7 | 

Lenten. I replatted the whole thing. I platted the ore from my 
notes, as shown in these sections, and obtained the volume of ore as 
proportionate to the volume of waste. Here, you see, the volume 
of waste is about 55 per cent., whereas in a section like this the 
volume of waste is only about twenty per cent., but taking the whole 
throughout the proportion of waste to ore is about as one to three. 

Question. New, in making your proportion of waste do you allow 


for the different sizes of the stope at the different ? 
183 =~ Answer. I measured and calculated each sample inde- 
pendent of the others. 


Question. So that the bulk that it occupied is proportionate also 
to the average ? 
Answer. Yes, sir. 
Question. Did you make any estimate of the namber of cubic feet 
of ore on that basis that there was in this stope? 
Answer. Yes, sir. I do not remember the number of cubic feet 
I figured out. ' 
Question. You can look at your estimate you placed on the map. 
Answer. Well, the number of cubic feet of ore and the number 
of cubic feet of waste are not on the map, except in their percenta 
of volume to each other—for instance, that of “A” would be 
It runs from that to 70, but the proportion of ore to waste is 193.25 
tons of ore to 92.6 tons of waste. 
Question. Making how many tons in all as the entire contents of 
the stope? 
Answer. 285.85 tons of material in the stope, 193.25 of which were 
ore and 92.6 tons waste. 
estion. By what means did you calculate or ascertain the 
ble amount of waste in each section ? 


_ Answer. By platting them separately and independently and 
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peng - 6} silver and 2 per cent. lead ; “M,” 6.4 silver and 2 per 
cent. lead. 

Question. What is the thickness of the stope in section “A?” 

Answer. The ore in section “A” occupies about one-third of the 
stope; the ore is about 18 inches thick. 
‘Question What is the thickness of the ore in sections “ J” and 

Answer. Well, at sections J and K the ore is over six feet, or about 
six feet in thickness. 

Question. In making the estimate of the value of ore in the stope, 
what calculation did you make upon the basis of the bulk and con- 
tents of ore in the particular sections ? ) 

Answer. I made an estimate of the number of tons of ore which 
had probably existed in each one of these sections, and of course to 
obtain the total number of ounces of silver in the stope I had only to 
multiply the total number of tons in these sections by the assay of 
that particular section, and add- them t er of course gave me 
the gross number of sections which was taken in the stope; divided 
by 193 tons would give the average value of the ore. 

Question. Would taking average, without taking into con- 
136 sideration the quantity represented by the samples, give cor- 
rect results? . 

Answer. No, sir; because a man could take 20 tons of low-grade 
ore and put one or two tons of high-grade ore into it, and putting 
the three ther would give him high-grade ore. The smelter 
returns would not bear it out, however. 

' Question. You have made here some statement in regard to the 
. existence of zinc; or a cap of zinc ore being shown in the stope. 
State what the ore shown ‘in the top of the stope is. 

Answer. The ore varies very much throughout the stope. In 
some places, especially here at “A” and “ B” and “C,” the rich ore 
is in the bottom. Further along that condition of affairs does not 
exist. The richest portion of it is right here (indicated) ; its richest 
portion is gouged out, as anybody can see. e ore may have been 
a little richer in one part than another, but that is no proof that it 
soy oem —_ to the “7 A haat wi ri 

uestion. Is it not a fact that in this mine the percentage 
ore to the rich ore occurs as often at the bottom of the stope pce 
the floor as it does at the top? 

Answer. I did not examine the Minnie mine to see that; that 
would be true about the Col. Sellers mine. 

Question. State whether or not the ore contained in the shute of 
mineral or in that stope—the mineral is not liable to fluctuate in 
value in a short distance. 

Answer. All through any of these stopes there are small undula- 
tions and spots of very high grade ore-—almost anywhere. 

Question. Did you notice evidence of carbonate ores in this ? 

Answer. There is a little spot of carbonate ore right there at “ B,” 
and in both the lime and porphyry where it is exposed it is shown 
to be slightly oxidized. 
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Question. You spoke of a deduction for pumping water. Is this 
mine what is called a wet mine? 

Answer. Yes, sir. 

Q. What proportion of the vein comprised in the Minnie and 
A. Y. mines does this stope bear, according to your measurement? 
Have you a model that would show that? 

Answer. I have a model here. 

Question. Produce it. 


To the production and exhibition of this model counsel for plain- 
tiffs objected, and the objection was sustained by the court ; to which 
ruling and decision counsel for defendants then and there ex- 
cepted. 

Question. In taking these samples did you receive any directions 
from any person as to where or how they should be taken ? 

Answer. No, sir. 

Question. How long did Mr. Patrick remain with you in the 


stope ? 
139 Koneié: He only went into the stope and retired imme- 
diately afterwards; he remained ten or fifteen minutes, per- 


ha M?, 

Question. (Map shown.) State what this is. f, 

Answer. This is a plan of the sections taken along the side lines. 
_ The yellow represents porphyry, and blue, lime; the red the contact 
ore bed, which extends to what is known as the Moyer fault, Cali- 
fornia gulch. 


Counsel for plaintiffs here objected to the evidence, and the ob- 
jection was sustained by the court; to which ruling and decision 
counsel for defendants then and there excepted. 


Cross-examination by counsel for plaintiffs: 


I am not associated in business with the defendants in this case. 
I am not in their employ, except that I have been brought down 
here to give my opinion as to the area and value of the ore broken 
in this stope. I am not in their employ in any other manner. 

Question. Is that the only business relation there is between you f 

Anewer. Certainly. I built a mill for them last fall, but that is 
running and paid for. I have no connection with the mine or its 
owners. 

Question. Has that relation entirely ceased—the business relation 
with reference tothe mill? 

Answer. We are now building an addition to it. 

Question. You are building it for them? : 

Answer. Yes, sir. 

Question. Then there is a business relation existing between you 
and these defendants? 

Answer. To that extent. 

Question. How often were you in this stope ? 3 

Answer. I have been in it twice—I really do not know whether 
have been in it twice or not. Once I went through the Minnie 
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Question. You made thirteen sections and Boehmer’ made four. 
Why did you make 13 instead of 4? | 
Answer. Well, I saw that the ground was very irregular in both 
size and shape, and I wanted to make as many sections as the 
of time I had at my disposal would permit. You can see from the 
sections that the shapes differ very much, although they are only 
three feet apart. 

Question. What was the idea or object of taking 13 instead of 4? 
What was the object of taking a greater number instead of less? 

— To ensure greater accuracy in my measurements and 
samples. 

Question. Why did you not make 26 instead of 137 

Answer. I would if I had had time. I should have taken samples 
at every foot if I had had time. 

Question. Without referring to the contour of the stope? 
142 Answer. Yes; without reference to the contouratall. The 
calculation, to be accurate, must be taken at fixed distances; 
not from any selected points. 

Question. If the stope was of the same Width through these places 
you would not be aided at all in your calculations by making more 
sections. Supposing you were to find that that stope-would measure 
exactly the same in width and height throughout, you would not 
have to divide that into sections in order to be more accurate? 

Auswer. No, sir; that condition of affairs does not exist, as you 
can see by these sections, and one is very different from the others. 

Question. Do you mean to say that by dividing it into sections 
og have aes with perfect accuracy the number of cubic feet 
in that stope? ° 

Auswer. I obtained it, sir, with all the accuracy which was possible 
with that number of measurements. 

Question. But you could get at it more accurately, you think, by 
taking a greater number? 

Answer. I think eo. 

Question. Now, can you, upon the other hand, procure the same 
accuracy by taking-a less number of sections? 

Answer. No, sir; if there had been any part or portion of the 
stope which was like this room—the same in length, bregdth, and 
height—why, that would do very well; but as the stope is 
at every foot of its length, the walls running off at every conceiv- 
able angle and jutting out again, the greater number of sections 
there are taken in this way the more accurate the work will be. 

Question. Have you ever used this method you call the radial 
measurement before? 

Answer. Yes, sir. 

Question. Have you ever had anything to do with railroad sur- 
veying or measurements? | 

Answer. Yes, sir. 

Question. Do they use it in that ? i 
143 Answer. No, sir; they have no occasion to measure interior 
surfaces on a railroad, except in cases of a tunnel, and there is 
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ss : 
and the other portion of the sheet? They were not always 

e same-sized pieces—the various portions? 

Answer. Oh, no; but they were of the same weight and texture 
as the others, of course. 

Question. How do you know? 

Answer. Well, take a little up for yourself. 

Question. That is the way—with your eye? 
145 Answer. Yes; and that is the way that any one does who 
makes the calculation for indicator diagrams, and you can 
cut out a dozen sections from that paper and you will not find a 
variation in weight of one one-hundredth of a 

Question. You admit that there are errors, but you do not calcu- 
late that close? 

Answer. There is no necessity for making that calculation. I bad 
already calculated it by measuring the di t sections. 

Question. Is it not true that that portion that is cut out, which is 
of less size, may differ in texture and weight from the other por- 
tion; that they may weigh the same originally, being the same size 
— but that portion cut out from it may weigh very different 
from the other portion cut out? 

Apswer. Even if it did, at the end of all these sections the errors 
would neutralize each other, and in addition te that I-checked it by 
covering the surface of the squares and calculating the arrears of 
the different ions by triangles and found them to agree exactly. 

Question. Where were you when you did this work ? 

Answer. In my own house. 

Question. How long did it take you? 

Answer. I have done but little else since a week ago yesterday ; 
in fact, a else. 

Question. Have you got the original paper with you that you got 
these calculations and measurements from ? { 

Answer. No, sir. 

Question. A drop of water or a speck of dust or a drop of ink 
would make a t deal of difference in the weight, would it not? 

Answer. A drop of ink would, but I did not use ink, I used a 

sharp-pointed pencil, and handled these sections with pincers, 
146 — touching them by hand. I handled them by pincers 
wholly. ‘ 

Question. Would not a drop of water or a drop of ink or a speck 
of — make a great deal of difference in the weight of these 


papers 
Answer. A speck of dust would not. A drop of water would 
make an immenee difference. 

Question. Would not a speck of dust rake a difference? 

Answer. Not so much dust as is floating around the room and 
would not be seen by the naked eye; it would make a difference, 
perhaps, of one one-thousandth of a foot—could not be 

Question. Suppose a good many of these specks settled upon it? 

Answer. The paper was kept covered a Sore when it was 
it was perfectly clean. I suppose if you laid it upon the top of one 


of these windows or on the sill, which ie cow 
of course make a difference. 


. Have you made any other. 
Pretty lptenry s 
Answer. No, sir. - 
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Question. That is the Crawford who is a witness here for the 
plaintiff? . 

Answer. Yes, sir. ) 

Question. Do you pretend to say that in each case where you left 
this assistant whose name you do not know holding the tape-line at 
a certain point that you saw him hold it at that point? 

Answer. Certainly, because I indicated the point to which it 
should be carried; called that and got the measurements along this 
direct line on that cord. 

Question. Do you pretend to say that you saw him holding that 
tape at the exact moment when you cast your eye on the exact point 
you carried the line to to ascertain the measurement ? 

Answer. No. Well, suppose this line is here. I would watch 
along that cord until he got it exactly right. I would tell him, 
“That is right; hold it there steadily,” and then I would turn up 
the tape and write down the measurement. It was impossible for 
him to move it without moving the line. | 

Question. In measuring the width, height, and length of this 
stope did you not measure the same way—by holding the line at 
one place yourself? ; 

Answer. Certainly. “4 

— You do not pretend to say that he could not deceive 
you 

Answer. Not very readily, because I was making him hold the 
candle at the end of the tape and could see the end of the tape, the 
candle, and the man who was holding it. I took no measurements 


around a corner. - 
red how many cubical feet? In the first 


Question. You have 
place, you say there is 12,465, I believe? 

see aestion. Th low 175 something and bring i 

uestion. Then you allow something an ng it 
149 down to 2,490? r 
Auswer. Yes, sir. 

Question. You make a deduction for some ore that was standing 
or lying in the drift or some material ? 

Answer. Material that had caved that several of the witnesses 
spoke of yesterday—caved from the roof—815 cubic feet. -I meas- 
ured it, as near as [ could, by picking holes down through it with a 
pick and shovel. 

Question. Was it over the whole of the stope? 

Answer. No; it only extended over about two-thirds of it. In thie 
narrow portion of it here, where this section was small, of course the 
roof supported iteelf. It is only in the large portions, where there 
is - large area without any timbering, where there has been any 
caving. 

Question. Give us these measurements. 

Answer. I have not these measurements. They were taken 
soen of ground wan,'wab the ate dipdh of eee ob onironvaeiies 
area of groun , but , ore at 
place I have not got with me. | 
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Question. Take this as an illustration: You assume because 
found. ore at the two points, one at the top and the other at the 
tom, where the forks come together, is in ore but none between f 

Answer. None between. 

Question. You have assumed in this calculation that there was no 
ore at this point in between ? . 

Answer. Certainly, there is no ore there now. 

Question. What is this? 

Answer. Ore continuing. 

Question. You suppose that for the reason that you suppose this 
ore along here was continued through ? 

Answer. I had to carry this line a little ways or you could not 
possibly see it. 

Question. You did not see any ore here, but you assumed that it 
extended back that far? 

Auswer. I did. This is on the right-hand side of the drift. I 
knew the shape in which these forks usually occur and I considered 
that the most reasonable and rational supposition. It would not 
have been fair for me to have carried that opening up and assumed 
it caine to there. (Illustrated.) 

Question. It would not have been fair because the plaintiffs in 
this cause would not have got so much ore? 

Anewer. It would not bea reasonable supposition. I did it asthe 

most reasonable position for the ore bodv to assume in mak- 
162 ~—ing that fork, and you will notice that the same shape of that 

fork is carried through in this section, where you did not 
know what form it isin. I took the measureménts g at each 
opening. 

Question. It is an assumption, is it not, Mr. Brunton ? 

Answer. Yes; I did not see ore taken out there. I had to judge 
from the position of the ore on the walls as to the position it proba- 
bly occupied in the stope before it was broken. 

Question. Did you see any evidence of blasting in the cs 

Auswer. I did not look for evidence of blasting, as I said when 
Mr. Thomas examined me; I had not the time. I did not look for 
—— or marks on the roof, but it looked as if they had been 

ng. 
a That would not occur in breaking the ore down with a 
pi 

— Not if the ore cleaved from it, as they have been showing 
it did. 

—- Would not the ragged edges occur from the stroke of 

: 


Question. Well, then, did it cccur from blasting ? 

Answer. I do not know ; I presume it did, but I have no knowl- 
of it. I did not look for drill-holes or the bottoms of them. 
estion. From your tesiimoay, as I understand you, you exam- 

ined with your eyes every foot in the bottom, upon the sides; and 
in the did not you? 

Answer. I presume I saw every foot of it. 
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edge of the stope, this narrow streak of ore, and this two feet of 
ore running out from that lower corner. There was 39 tons and. 
12 tons of waste. That is broken up in the porphyry. The next 
one is section “H.” The ore is more broken up there. There are 
little points of ore running in there, and that contained 19 tons of 
ore and 10 tons of waste. The assays taken of samples from this 
place, at this point here, are 125 ounces to the ton—19 tons of ore 
and 10 tons of waste. It runs a little higher than the other. 
Question. Got some forks in it? 
_ Answer. There was ore there, and it was the only possible way to 
account for it. 
Question. And you could not possibly presume that the ore had 
been broken up entirely on the surface between these two points or 


four points ? 
Answer. It does not show evidences of it at all. The next 
155 ~=section is “G,” and here comes the ore in lar form. 


There is some ore on this side of the drift extending into the 
porphyry at the bottom. This over there is about 14 or 15 inches, 
and over there it is cne foot Contents 23 tons of ore; waste, 10 
tons ; assayed 67 ounces silver. The next one is“ F,” this upper 
ore hody. Three feet through there it was split, and there is some 
lime between that portion and “this, and it gets narrower here, and 
at this section here it entirely gives out. At this place it was small. 
That contained 21 tons of ore and 10 tons of waste; it assayed 39 
ounces to the ton in this lower fork here. In the next section it 
has petered out altogether. In its right-band side there is about 18 
inches of ore—in the right-hand corner ; the rest lime: There was 
19 tons of ore and 9 tons of waste, and assayed 105 ounces of silver 
per ton and 17 per cent. lead. The next section, “ D”—that lower 
shute of ore coming into the limestone—has entirely disappeared, 
and in place of that is this great shute running across about two feet ; 
_10 tons of ore and 10 tons of waste. A portion of it only to maintain 
’ the level of the drift is driven through the limestone. That assays 
. ¥15 ounces silver and six per cent. lead. | 

Question. A considerable quantity of lead? 

Answer. No; 10 tonsof ore and 10 tons waste. The next section 
is ““C;” that contained 8 tons of ore and 3 tons of waste; assay, 
185 ounces a ton. The next one is“ A.” The ore which com- 
mences there still exists in “ B.” The ore is stoped away in that 
upper structure, but the ore in the bottom appears to be as rich as 
the ore along here. It contained only 6 tons of ore and about three 

tons waste ; assayed 34 ounces to the ton and 13} per cent. 
156 lead. In section “A” the ore is torn down. That portion of 

it in the lime contained nearly 5 tons of ore and about 2 tons 
of waste, assaying 169 ounces silver, 17 per cent. lead. 

Question. Did you take any samples or assay any aes that 
eae aie of the stope here in the Sellers 
mine 

Question. ¥ n took from any stope but this one there in 
. You nosamples an tthis one 
the Sellers or Minnie baa . 
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et did not go into the reine aesmadectaan ne drift 
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Answer. tended into and through wae 
Question. Do not you think you could have been Te en- 
siderably by looki vat the stopes in the Sellersand Minnie ground 
leading up to and erming part of this same shute of mineral? _ 
a I have seen the stopes in’ both the Sellers psy Minni 


Question. Have made an examination sl abou Kellie Maine 
in the drifts and the character of the ores? 


Answer. I have gone through Sen as a matter of curiosity. I 


made no examination of them. 

Question. And you admit that they would assist you some in mak-. 

ing: your calculation.as to the extent of the bodies of ore that ran 
through this stope, don’t you ? 

157 Answer. I do not think they would; not to any great ex- 
tent. 

Question. In the eastern side or the side next the Col. Sellers 
ground do you claim to have allowed for lime that bad been broken 
off the original walle? 

Answer. If you will notice you will see that there is no allowance 
for lime broken off in the Col. Sellers. 
thes of the stope S heahee eee don't yon believe thet thes 

e we D eit 
extends up to that wall, as shown thre, and tha no portign of it 
was broken down and carried away 

Answer. + uittann databases oeten up to the es shown 
there, and necessarily a small portion of the lime was 
as shown on the aiasoviasien eae small as amen with the 
stope. You will see that the relative wlosuiy Gaaes 
srnsquoct ehietho eaamunet hacen 

Question. Wore oun thet ope blore Booker and Wal made 
their examination 
Auswer. Ido not know. My examinations wove madecm: the 

theirs made. . 
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Redirect examination by Mr. THomas, for defendants : 


Question. You said in answer to Mr. Ruckers’ question that you 
should have taken more sectional measurements if you had 
time. What amount of time was your examination limited to by 
the plaintiffs ? 
158 Answer. At first they limited it until twelve o'clock, and 
then they extended it to us through the day. 

Question. How many men were in the Minnie, in this stope, at the 
time you were making this examination ? 

Answer. I do not remember; there was the foreman and two men 
constantly at work, and several others came and went. 

Question. Were they at work in the stope? 

Answer. Yes, sir. 

Question. They were drilling? 

Answer. They were drilling. 

Question. Whereabouts? 

Answer. They were drilling here at this portion, as shown on the 
large map (indicated) that was on the 17th. 

Ghettisn. Was there any foreign substance of any kind dropped 
upon this paper used by you in making your calculations? 

Answer. No, sir; I kept that paper covered up and handled it 
with small forceps. The assayer, Mr. Hersey, who made the mony 
saw me weigh the paper and saw me handle it with platted forceps in 
order to prevent moisture from interfering with me in making ac- 
curate weights. 


Frep. G. BuLKLEy, sworn for the defendants, testified as follows: 
I reside at Leadville, and have between seven and eight years; I 


gm a civil engineer and mining engineer ; have followed that occu- 


pation for thirteen ‘years; between seven and eight years of that 
tithe I have spent in Leadville, engaged in my occupation. I have 
made a great many surveys during this time, measurements and ex- 
aminations of mines for pu similar to this and for other pur- 
poses. Jam a graduate of the University of Michigan. I know 
where the Cul. Sellers and Minnie mining claims are in Cali- 
fornia mining district. .I have been familiar with the location of 
claims on thesurface since 1880, perhaps. I have never 

159 —under ground except on one occasion ; that wason the 17th 
of this month. I was there at that time with Brunton, Dun- 

ham, and others, and there were also present miners coming and 
going. Mr. Patrick went into the stope that is the subject of this con- 
troversy, but immediately went away. Mr. Crawford was present. 
Besides those I have named I do no remember any other n. I 
made a careful survey of the of it 


first to find the contents 


in ore; then I made careful sam fo a 


to aye wee and value of it. The em 

very similar to the one employed by Mr. Boehmer. This part you 
see green (refers to map) is the Jf plan and iine of the stope, 
showing the shape of it as it now is above the floor of the stope; 
other esleusd deawing sepeaniiis 


the sections taken from the stope, 
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was not; then, picking back, I took sam | 

face, taking portions as I passed down. I 

tied it up, and numbered it. My other 

same way, and they were taken at arbitrary 

first point to there, a distance of six feet, and 

six feet for samples two and three—and from thenee 


intervals of six feet, measuring around the perimeter 


ould fall where the 
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mineral character. When I spoke of this zinc I meant it contained 


@ preponderance of zinc-blende. It was all metalliferousore. By ore 
I mean that which is a merchantable product. Of course one can- 
not always tell what is ore or what is not from inspection. My 
method was to take everything that was metalliferous in its character 
and probably ore and leave out everything which was granite, por- 
phyry, limestone, or any clay which resulted from the decomposi- 
tion of hyry. My samples were taken that way, and I took 
nineteen of them. I took fourteen at intervals of six feet through 
the stope, and sometimes I would get my paper sack as full as I 
could hold. For instance, in sample five I got a certain kind of ore, 
which filled the sack, and then I got another certain kind, and an- 
other was taken between that and the first one, and so I got nine- 
teen sacks, consisting of fourteen samples. The measurements for 
width were made with a steel tape-line. Assuming the first point 
from which to measure as a point where samples were taken, the 
area was taken by carefully measuring across the stope diago- 
nally with cross-sections connecting one of these different points 
with three or four others, so that in case I made a mis- 

162 take in one measurement it would be easily ascertained 
by comparing the work. The thickness of the ore was 
determined in this way: Having first obtained the width be- 
tween two sample points upon opposite sides, I stretched a strong 
cord across between them, which would be represented in this 
section by a red line. The cord was fixed at these twoextremities 
where samples were taken. From that cord, which was as néarly 
level as I could approximate, I measured up to the roof and down 
to the floor, wherever the floor was exposed or accessible, and in that 
way these sections were divided, using very nearly the same method 
that Boehmer did in getting his samples. I ‘took seven sections, six 
of whieh are shown on this plat. The seventh I have not shown 
was right across the corner of the stope here. The red line which I 
have dzawn perpendicularly through the ground plan represents the 
places where the sections were taken. The section on the left of the 
map, which is marked with red ink No. 1, shows the aspect of the 
stope; the blue is limestone and the red is ore, as it was correctly 
measured at that time, which was taken out. Section No. 2 on the 
round plan is taken in the same manner, passing in the same 
irection. Section No. 3 is drawn where these red lines show; sec- 


tions Nos. 4, 5, and 6 where these lines show. Section No. seven is. 


not shown here, because it took in only a part of the stope. These 


sections were taken arbitrarily, without reference to anything else. 


but a distance of six feet apart in the stope. The heights were ob- 
tained as I before stated. In getting the cubical contents of the 
stope and cubical feet I divided the whole of the stope into sections, 
as shown upon the ground plan. Each one of these contains nine 

cubic feet—that is to say, the lines which were drawn at in- 
163 _ tervals of three feet. Some of these sections were triangular; 

for instance, section “ F” is partly within and partly outside 


the stupe, and my reason for laying this out into a section was to 
obtain with minute accuracy the exact area of the stope, and then 
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shown by the red line marked No. 4 across the ground pian, 
165 the ore is found upon the floor and near the floor, upon 
right-hand side, near this opening, this side the drift. Above 
that, limestone, which had been removed; above that more of the 
limestone, bearing loosely disseminated iron pyrites and some oxi- 
dized ore; above, that, again, porphyry. A considerable portion of 
the porphyry had fallen in these two sections. In section No. 5, on 
the left-hand side, no ore was found. The ore was found coming 
into the floor. That section was drawn, I think, from the thinnest 
place in the stope. This is where the stope is 13.4 feet high between 
the floor and the roof. From the left-hand to the right-hand side 
upon this section the floor is covered more or less thickly with ma- 
terial which has fallen from the roof, consisting partly of ore and 
partly of waste, and partly porphyry and partly limestone. It is 
impossible to reach the floor there at every point, but I made a care- 
ful estimate as was possible from the point where I did reach it, and 
have drawn a dotted line to indicate the floor in those cases as near 
as I could indicate it. Upon the right hand I found the ore resti 
wees the limestone with a covering of porphyry. In section No.6, 
which, so far as this case is concerned, is of interest only to the side 
line, I have drawn to show only as far as the side lines. - I found ore 
there about six feet thick on the right-hand side of the stope. On 
the left it was eight to nine feet. From all of these sections I de- 
termined that the thickness of the ore came in on the right—that 
is to say, starting at the roof on the Minnie side and coming‘with a 
bend, it turned down to the floor on the left-hand side of the 
stope. These sections Nos. 3, 4, 5, and 6 will illustrate 
166 what I mean to express—that the ore probably extends from 
right to left. The lowest end of the stope would be the left 
end. At the point of entrance the floor is rather irregular. The 
wee ge! end of the stope would be, I should say, four or five feet 
higher than the northerly end. I made a calculation of the num- 
ber of cubic feet in the entire a is, computing the number 
of cubic feet of ore contained in the entire stope—which amounted to 
2,317 cubic feet of ore contained in this excavation. As I have ex- 
plained, the total arrear [area] was divided into minute squares, 
three feet on each side—that is, ninesquarefeet of area. Thethickness 
was determined in each one of these squares. I multiplied the arrear 
[srea},the nine square feet or fractional arrear [area], whatever it was, 
y the average thickness on the ore in that square. That gave me 
the number of cubic feet of ore contained in each one of these squares 
measuring three feet on each side, and I added all these , 
I took them in that minute detail so that nothing should be omitted 
and so that I could approximate more closely to the averages—in- 
side of two or three feet of the averages of the arrears [areas]. An 
averages must be taken somewhere, and, of course, the more avera 
taken necessarily the more accurate would be the work. I sunald- 
ered that squares measuring three feet on a side are small enough 
to get a very correct average. 
Guestion. Did you get such an estimate from all these squares? 
Answer. Yes, sir. 


floor, along near the 
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Question. What was the basis of the valuation which youarrivedat? 
Answer. The value was based upon the assay value-which: wan - 


was the av 
Answer. 


Question. 
assays; what method 
Answer. Well, each 
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Question. Have you made that estimate on the basis of figures 
of which you have any personal knowledge? , 

Answer. I made it on my own knowledge of what the cost 
would be. 

Q. Did you know, for instance, what the hire of miners was at 
that time? 

Answer. Yes. 

Question. Do you know what the cost of hauling was? 

Question. Hoisting too? 

n. Hoisting 

Answer. That is a matter that can be easily computed. 

Question. Have you any knowledge of the charges made by the 
smelters for the treatment of ores at that time? 

Answer. Yes. 

Question. Then upon that basis state what the net value was. 

Answer. I can give that statement in detail. I assumed 
169 three shifts of three men each took that ore out. Upon that 
basis it would cost $3.50 per ton for labor. 

Question. It would take two shifts of men how long? 

Answer. It wonld take two shifts one-third longer. My estimate 
was basis [ based] upon continuous working of three shifts of six men 
each—four men at the breast and two trammers; hoisting, 20 cents 
per ton; hauling, 65 cents per ton; treatment, $22.00 per ton; in addi- 
tion to which there must be allowed fifty per cent. per ounce for 
excess of zinc—15 per cent. of zinc, as my analysis gave for treat- 
ment 18 per cent of zinc—which would make an additional cost for 
treatment of two dollars, and the smelters gave 20 per gent. for 
silver (7), making the total cost and expense attached to the mine of 
the ore and its treatment of $32.25 per ton, which would leave the 
net value of the ore $2,332.00. | 

Question. Now, if you were to take as the basis of your calcula- 
tion:as the value of silver $58.58 a ton, what would be the result, 
— to your computation on the number of tons you had ? 

nswer. I made that estimate as nearly as possible. It would be 
_goméwhere in the neighborhood of two hundred dollars more. 

Question. You e of having some samples which consisted of 
a part of the samples of ore not assayed ? 

Answer. These samples are also ore. After I collected my sam- 
ples for assaying I another sample containing the same ma- 
terial which I had taken for assaying. I took them from about the 
middle of the commencing at the roof and going to the floor, 
for the pu Oo rye ene erent colors of the ore—the differ- 
ent layers I spoke of. ( eamples.) This is the material 
that comes closest to the roof. It contains a quantity of zinc 
and it was about six inches or a foot. Directly underneath it 

came iron pyrites of iron and the ore represented 
170 by this piece of galena, which came in scattered, some higher 

and some lower. There is also a little quantity of that ma- 
terial (indicated), which is oxide of iron; it isin the ore. That is 
called carbonate; it is a heavy ore. There is some limestone which 
I spoke about contains a quantity of iron pyrites scattered through 
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Question. Did you get this (indicated) from that point? 
Answer. No, sir; I did not take any especially from that point. I 
asked Mr. Hersey when he made the assays to save a portion 
172 of each one of the samples and bring them with him, and I 
| understand he has done so. 7 
gg From this 2 feet 5, of ore you took the samples to- 
er 

Answer. Yes; and that gave 42 ounces silver and 2} per cent. 
lead. A portion of it was galena and iron pyrites and some zinc. 
I took’ a imen, but do not seem to be able to find it. (Specimen 
shown.) That comes something near representing it. I do not find 
anything that represents it exactly, but that would represent a por- 
tion of it. There is considerable zinc in that, as well as some iron 
pyrites. The [there] was 2 feet 4, of ore at the b ees I sampled, 
and that represents somewhere near what I found. I cannot find 
anything io represent it more nearly. That was at the breast ; I could 
not get in any further. There was lime perhaps a foot below and 
perhaps two feet above. I saw indications of shooting at every point 
where I saw the limestone, more or less. There were drill-holes. I 
examined that particularly, because the men from the Minnie mine 
were at woik in there putting in drill-holes;, at least they had just 
been drilling, and I went to see if some were new and some were 
old. I found at the back end quite a number that had been fired. 

Question. You did not see any man putting in drill-holes except 
where this — came through ? * : 

Answer. They put in no drill-holes inside of the arrear [area] on 
which I made my estimate. 

Q. Did you see them putting in any drill-holes except in and 
about that upraise ? 

Answer. It was near that upraise. I did not see them put in any 
drill-holes except there. I looked to see if they were putting them 

in anywhere else, There were drill-holes to be found here. 

173 Question. That is in the roof, is it? 

Answer. No, sir; about midway up the breast, I should 
say. They are to be found over here. There is no portion of the 
drill-holes remaining, but evidence uf where the drill-hole has been 
— evidence of shots being fired. 

Question. How many ? 

Answer. I cannot say ; I did not count them. 

Question. More than one? 3 

Answer. I recollect one distinctly. I should say from a 
there is every evidence that the limestone had been cut off : 

Question. What would be the object in cutting it down ? 

Answer. The ore that lay underneath. I presume they could not 
very well get at it without taking it down, and there is some ore 
above it; they would naturally get it down in getting the ore out. 
I have represented in these sections that there was so much cut out. 

—— Have you any evidence that there was that much got 
out 7 
Answer. No; only that the lay of the ore would indicate that 
taken out. However, it did not at all 
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out. 

. Why did 
did you not make it 
Answer. I{in)th 
the wall here w 


that is lime. I have al af lim 
ce ame that was taken away. I found ore in the bottom, and'I 
aleo found it at this point and drawed a line between the 
two points; below that was lime, and lime came in Uelow; notonly 
that, but I found lime up here. The lime er agra | 
in that place, but you cannot see the entire surface of the limestone 
Question. You havegot this marked here asore. You caw. 
the vein there? ae. a at 
Answer. Never saw it, but it don’t enter into the matter ~—— 
than I put some dle there to show some limestone, but since I have 
not computed at all the quantities of ores in there; 1 have only esti> 


# 


mated the ore to simplify it. : 
Question. I understood you to say you took it from every eiz feet 
Answer. I did upon the ground 

menced at this point, taking 


up. That was in ore that 
and I took the section 
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Answer. I would not make contradictory statements as applying 
to the same rule. ; 

Question. Will you say the ore did not come up within six inches 
of that lime ? 

Answer. I do most emphatically — that probably it did not. Ican 
fully explain, as I have done before, the condition of affairs as seen 
there. use you find ore here it shows that the limestone-goes 
above that point. 

Question. You never saw it there ? 

Answer. I said the condition of affairs as shown in the stope in- 
dicates that the lime came up to that point, but I never saw it there. 
There was lime down this face; ore here and there. 

Question. And you assume that that limestone runs out to there, 
and vm distance is in ore, and you got mineral again opposite that 
point 

Answer. Yes, sir. 

—— And the reason is you find limestone here and over 
ere 

Answer. Yes, sir. 

Question. You do not pretend to say that you can with any de- 
gree of certainty say that limestone extends that far? 

Anewer. I found that a portion of limestone existed in the 
176 top and run off in a certain direction, and I found it in the 
bottom in the same direction; thisisore. I simply prolonged 

both of these lines. . 

Question. You say there is no mineral along this line? 

Answer. Not a particle. I was there on the 17th of May, This 
— was in the bottom of the stope—waste material ; loose ma- 
teria 

= How much material of al] kinds was there in the bot- 
tom 

Answer. I estimated in the proportion of one to five of ore, one 
of waste. That was done by inspection and examination of what there 
waethere—the materia] itself as it laid on the floor. I did not take 
apy assays of that. 

: ior. Looked at it with your eyes and determined there was 
five — as much waste as ore? 

Answer. ‘No, sir; five times as much ore as waste. 

Question. You say that fell down from the roof? 

Answer. Well, it appeared to have fallen from there. Someof it I 
think was taken out when the Minnie people came in. Probably 
they could not avoid taking some out. , 

Question. Did you make any calculations of that portion which 
shows as porphyry above? * 

Answer. I paid no attention to it whatever. 

Question. You simply measured the ore ? 

Answer. Yes, sir. 

Question. You did not make any analysis of this? 

Auswer. No, sir. 

Question. You assumed what was the per cent. of silver, zinc, iron 


pyrites, ote. ? 


ion. Do you know what was the | ef the sinc 
se mepe y specific gravity: it 


Answer. Metallic sinc? It must be eleven. The 
of zinc-blende is about foar ; 


? Bs 
Answer. Yes, sir. — 
You arrived at this average from the eamples 3 
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— Did they agree as respects the width and quality of the 
ore 


Answer. No, sir. 

Question. They did not? Then the taking of it on the other side 
did not assist you materially ? 

Answer. Yes; I think it did. 


Question. In what way did you measure the center of the ore from ) 


one side to the other? 

Answer. I took different quantities of ore from one side to the 
other—the only samples that were left for me to take. If the ore 
was not in there for me, of course I did not find it; and, as you will 
see, I sampled it on the side, on the floor, in the roof, and on the 
other side, making one continuous sample from over twelve feet. 

Question. What was your sample there? Point out one place to 
illustrate what I am speaking about. 

Answer. I got 180 ounces in the floor there, just below that, where 
it was left standing a foot and three-tenths high. 

Question. How much of that 180-ounce ore did you figure as 
coming out of that place? , 

Answer. I figured that the production of this stope would be as 
1; would be to the total thickness. On the other side I got 50} 

ounces of ore. 
179 . Question. Now, that was on the other side of the stope? 
Answer. Yes. 

Question. You said, I believe, in your direct examination that this 
ore was in layers or stratas—that you have not | pr soos out here as 
rock—that you found first one quality of ore and then another, and 
then another, on down ? 

Answer. Yes; that is my recollection of it. 

Question. Did you assume in this calculation that these stratas 
rup clear across the stope ? 

_Answer. Yes. 

Question. Then, if- you got 2} feet of zinc here that run 9 or 10 
ounces, you assumed drat it run clear across this stope in width and 
the entire length, and that there had been 2} feet of thickness 
throughout? | 

Answer. In regard to that I would explain that it would not run 
all the way across, because I assayed samples from both sides which 
showed that it did not. 

. Question. If you should find on the other side that it was only a 
foot in width you would then make a difference between the two to 
show what it run at the center of it? 

Answer. No, sir; you do not seem to understand my method. I 
have taken proportionate quantities of the ore through that stope. 

Question. You also said that this ore laid there in stratas 

Answer. Yes. 

estion. And you have told the jury how you took the samples, 
and told them of this kind and that kind, and that in making your 
measurements you found zinc ore that was 2} feet, and that you took 
samples from the whole face of it? 

Answer. Yes, sir. : 
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Question. er ined wih he Pan 
mining ? 
Answer. 


N 

Question. Have you sold any ore? is 

Answer. Yes, sir. Bf 

Question. Of yourown mining or ander your direction within 1 
last two years? tf 

Answer. I have sold 
mined under my direction—that I paid 

Question. Your calculation as to the cost of minin; 
smelting and hauling of it is derived from second mm 
information that you received ? ; zi 

Answer. The cost of mining—men’s wages are rea day; 
that is the rule and has been in Leadville for a long hese) nd the 
amount of headway that could be made in the breastof material 
depends altogether upon the nature of it. 1 made allowances forthe 
nature of that material and they could make about two ; . y- 
four men in the breast and two trammers. é 
Question. You said in your examiuation-in-chief that there was 
18, zinc in this ore? 
Question. wie hes specific gravity of what? 

nest no has a gravity of w “4 
Answer. Zi mean the sinc found in the mine; tha! 
has a — gravity of about fear ond there was 18 per cent. 6 


=e Iron is 
zine in it. 


higher, lead ts higher, 
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pure. They may contain a pale portion of silver, sulphur, ar- 
senic, and antimony. They look as if they did—some of om 

Question. Did you make any examination of the workings out- 
side of this stope in the Sellers or Minnie mine? 
acta No, sir; none whatever to ascertain the value of theores . 

re. 

Question. You know there are such things as ore shutes in. this 
particular working? 

Answer. Yes, sir. 

Question. You never looked for an oreshute there? _ 

Answer. I only went there for the perpen, of finding out the 
amount and the value of the ore taken from this stope. I confined 
+ emg ow to that point. I did not look for ore shutes or any- 
thing else. 

Question. Is it not a fact, according to your experience and 

182 observation, that these ore shutes maintain a characteristic 

as to value and extent upon the whole? 

Answer. My assays will show that if you will read them. The 
assays of this ore taken at intervals of six feet right along there 
will show whether or not the ore varies. It varies very much inside 
of three feet. 

_ Question. You do not pretend to say itis atall a satisfactory way 
of measuring the absent contents of a stope to ascertain the mate- 
rial that remains upon the walls, do you? 

Answer. As compared with assaying and measuring the material, 
it is not as satisfactory, but it is the we can do after the ore is 
removed. : Bs 

Question. There is necessarily a great deal of conjecturé on the 
part of one who undertakes to measure ore in that way ? 

Answer. From the illustration offered here it is seen that conject- 
ure must enter into it rather extensively. 

Question. In taking samples down from the face of this stope is 
it not difficult to determine the line of demarkation between the 
different characters of ore that you have mentioned as existing in 
that stope? : 

_ Answer. No, it is not very difficult. The specimens I have here 
will show. about how difficult. Toa miner or one accustomed to 
looking at that kind it will appear very ras 

Question. Is it not exceedingly difficult to tell with the naked eye 
the character, kind, or quality of ore in daylight? 

Answer. The quality it is—particularly if it is a sulphide. 

Question. And is it not more difficult by candle-light and ina 
mine, without a glass, as these samples were taken? — 

Aner. aia the difficulty is about the same, I should 
ink. 

183 Question. Say here is one of these stratas which you spoke 
of, and it extendsdown to this point. You take a pick, com- 
mence at this point and run down with your naked eye to determine 
this point; gather the material intoa sack below. Is there not more 
less danger of material from above or below getting into your 


or 
samples, and thereby confusing you ? 


Bee 


mine would have 
ore would ran one ounce or 800 


Answer. Not a particle, sir; the ore m have been entirely 
Seen I confined miualf to tho work io heads Salli wee 
: ) 


ioelo sande bey Bit: Hlccaay alte that, ovearike Gana ees 
ana r. lead which was 
found in it and the silver combined with Ceol eabeaed etter 
combined with it chemically, taking the silica and iron and sul- 
phur and allowing two or three cent. for moisture and 4 per 
cent. for lime, the sum ee 
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Answer. Yes; that could be done, but he would get a very small 
part of it down. 
Question. This ore that would run nine ounces of silver and 
185 two per cent. of lead never was a marketable ore in Leadville, 
was it 
Answer. Nine ounces in silver and two per cent. lead. It would 
depend what else might be in it combined with it. Iron pyrites of 
that kind, I think, have been sold there for use for fluxing. I am 
not positive of that, but I know of its being done in other 


Mr. CLARENCE HeErsry sworn for defendants: 


I live in Leadville; have lived there off and on for the Jast seven 
pene, one part of the time I was in Aspen. My business is assaying ; 
ave been an assayer for eight years. I have been handed some sam- 
les within the last fortnight by Mr. Brunton ; that was on the morn- 
ing of the 8th of this month, I believe; that would be last Tuesday a 
week. They were marked in letters A, B,C, D, &.; there were 
fourteen of them in all. He asked me to assay them in duplicate. 
I would say here that it isn’t customary to have them made in 
duplicate, but he asked me to have them made so as it would be 
— that I would be called upon to verify the assays in court. 
didn’t know where they were from at the time. He asked me, 
after I got a number of the er of which I think there were 
fourteen after they were all ground, to weigh out an equal amount 
from each one and, after mixiug them thoroughly, make determina- 
tions for iron, silica, and for zinc. I used the scorification process 
for the silver. I made a determination of the quantities of-lead also 
by the ordinary fire assay. I have the record of the results of these 
aseays and analyses of Mr. Brunton’s samples (producing paper): 
No.1, marked A, 169 ounces silver, 17.2 per cent. lead; B, $4 ounces 
silver, 13.5 per cent. lead; C, 135 ounces silver, 23.6 per cent. lead ; 
D, 68 ounces silver, 6 per cent. lead; E, 105 ounces silver, 17.2 
per cent. lead; F, 39.5 ounces silver, 5 per cent. lead ; G, 67 
186 ounces silver, 5.8 per cent. lead; H, 125 ounces silver, 9% 
| lead ; I, 44.8 — silver, 14.5 per cent. lead; J, 12.5 — silver, 
6 per cent. lead; K, 22.5 ounces silver, 4 per cent. lead ; L, 6.5 ounces 
silver, 2 per cent. lead ; M, 6.4 ounces silver, 2 per cent. lead ; N, 100 
ounces silver, 21 per cent. lead. 

Then from each one of this list I weighed out five grams of this 
powdered ore, and after mixing it very carefully through a sieve 
and by rolling it on paper for some time until it was very thoroughly 

_ mixed there was an assay made for silver, lead, iron, zinc, and 
silica with the following results: Silver, 69 ounces; lead, 10.5 per 
cent. ; iron, 23.2 per cent.; zinc, 24.2 per cent. ; silica, 2.5 per cent. 
I didn’t make any determination of separate samples for zinc or 
silica, nothing except these, which were the average, wei with 
extreme care from each one of the samples. I wei out five 

s, which is the weight of a nickel. ey were correct, to the 
of my knowledge. In cutting them down they were first put 
ghrough a sieve, six meshes to the inch, and then they were poured 
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a trace); No. 
ounces silver, 145 


7 per cent. lead; No. 11, ; No. 
10.5 ounces silver, 7.2 per cent. lead ; No. 13, 11 ounces silver, 2 
cent. lead; and the others above this number of rent. 
higher, but they were marked 3 A, 180 ounces sil 


from that, as in the other case, an equal amount from every one, ani 
the assay of that was 48.5 ounces silver and 7.8 oe cent. lead, and 
ee peri them were, = Pet :- per raper lica 

raped: bdsm &@ specimen sam ne sam 
way as in the other case. I have that here. aces it.) 


188 Cross-examination ; 
Qa ae return the duplicates of these amounts that you have 
ven | 
A. I gave them the originals, in fact, and then copied these for my 
own use. | 


Q. You have taken an average of 43.5 silver, 7.3 lead; 18.7 zine, 
24.3 iron, and 45silica. Did you take that averagein the usual way 


of making averages? : 
A. That ave wasn’t made from my other 
from the lot of nineteen samples. bulk I 


From that 


amount of each eample. couldn't say whether I'received ai 
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the samples, but not more than ordinary. I don’t think there was 
more than you would ordinarily find in the samples; and in the 
saine manner with Mr. Brunton’s samples, I fuund an ave 

69 ounces and 10.5 per cent. lead, 22.2 iron, 24.2 zinc, and 2.5 silica. 
These were taken by taking an equal amount of each in the same 
way. They were weighed with extreme care. I couldn’t say that I 
received an equal amount from Mr. Brunton. There was just an 
ordinary lot of samples there. Some were larger than others. I 
couldn’t say whether that was more noticeable in the case of those 
received from Mr. Brunton than in the case of those received from 
Mr. Bulkley. 


Redirect examination : 


Q. This assay for silver was a mixed sample of Brunton’s; was 
that made as a check upon the other assays? 
A. Yes, sir. 
189 Q. Did you see the weighing of the pieces of paper used by 
Mr. Brunton for the purpose of making estimates upon that 


ms at 

. Yes,sir. I don’t knowas I sawthem here. He weighed them 

on my Becker balances—the best Becker balances. They are en- 
in glass. He handled the pieces with little forceps. He had 

them on pasteboard and handled them with forceps. — 


(Mr. Rucker :) 


Q. You don’t know that they were the same used by him in mak- 
ing his estimate? a 
A. He told me that he used them for that purpose. | 


Mr. J. D. DrumMMonp sworn for the defendants: 


I live at Leadville; my business is mining; have been mining 
twenty-one years; have mined in Lake county since 1879. . I know 
the. plaintiffs, Graham and Guggenheim; know the defendants; 
know where the Colonel Sellers and Minnie claims are located in 
California gulch ; have worked: on the Colonel Sellers mine; oc- 
cupy the position on that mine of superintendent; have been su- 
perintendent of the Colonel Sellers for about three years. I was su- 

rintendent of the mine during the months of April and May, 1885. 
Fines where the location of what is known as the T 
on the Minnie is. That is connected with the stope on the other si 
- ser gm This stope is about 100 feet from the Colonel Sellers 
shaft No. 1. 

Q. About when was the wy on the Colonel Sellers side made, as 
near as you can recollect now 7 

A. Made in February, April, or May. 

Q. I mean the stope on the Colonel Sellers mine. State as near as 
you can. 

A. If I remember correctly, it was made in February and March. 

Q. Do you know when you struck the point that is now known as 
the dividing line between the two claims—ahout when ? | 


A. Yes, sir. tf ae 
Q. State, Mr. Drummond, if of thet tine you Det ae now 
of the position of the workings that you = 

0, | ! 


was Mr. Patrick at that time, if you know? | 
He was either in 8t. Louis or Louisville, I don't know which ; 
'Q. Who wasn change of the ines that 
oO was in com ‘sm over at 
time; was Mr. Whiting ses pen 
A. Yes, sir; Mr. Patrick or his 


what, if anythi meee 

AT eois tk denbeeeceamnell ; 

191 . Q Do you remember about when that letter was written, 
Pt Rcdtond meaniaenee can recollect; how long after you 
now 


A. It was Fight away—the next day—that evening. 
in respotes to thet letier thas you wrote to Patrick, I will atk 
you to state whether Mr. Whiting came up to the mine. 
A. Yes, sir. 
:Q How long after that? 
A. The next day after. 
GA Cat eer ge ee Whiting of the fact that you were 
over 
o Yes, sir. 
Q, What conversation took place or what ordersdid you get from 
berg: trae = what was said about it 
told me [ batter turn: hor pn there—that is, tarn 
an eee ee | 


si, 


A. 

2d About bow farin was the drift or slope at that time? ; 

ry Yeo 3 the ve was aescark F e e tae 
es, sir; or when you i | | 

A. ¥ i apenahuan tien 

Q. ou state it in feet—about how many feet? 

A. 85 or 87 fest. 
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Q. State what you did then. 

A. I ran, or I think, eight or ten feet further, trying to get onto 
our own ground, and the line seemed to crowd us around. Then it 
seem we couldn’t get through, and we quit. 

Fis age you state approximately about the time you quit work 
ere 

A. Somewhere — the first of May, I should think; probably from 
ce [st to the 10th. I can’t state definitely because I haven’t got my 

tes. ' 

Q. At the time work was being done in this stope state whether 
you were shipping ore from any other parts or portions of the Colonel 
Sellers mine. 

A. Yes, sir; we were shipping from four other places. 

Q. How many men wy any have at work on the Sellers during 
the months of April and May, if you now recollect? 

A. _ were five miners’ hammers in mineral and one in dead 

und. 

Q. That would mean how many men per shift? 

A. That would be app eg or all the shifts. 
192 Q. What proportion of the mineral were you Oy) te pe 
the Colonel Sellers as compared with the amount that came 
from this stope? 

A. I think that probably 7; part per — came from there. 

Q. How much nearer the shaft was the ore being taken that came 
from the mine itself—that is, the shaft in which all the ore was 
hoisted ? 

A. This was the farthest point away. | 

Q. You speak of having five hammers in ore and one out of ore 
in dead ground. Does that include the number of \hammers that 
were at work in this stope? 

A. Yes, sir. | 

Q. During that time and before and since how has the Colonel 
Sellers shipped its mineral ? . 

A. Well, it is all shipped together from all parts of the mine. We 
have but one shaft. 

Q. Was any difference made with reference to the manner of the 
shipment of the ore or the storing of it at the mouth of the shaft 
while this ore was being taken from the stope? 

A. No, sir. 

Q. How often during the time the work was being done in the 
we in question were you iu there? 

. I was in there as often as once a day. 

Q. State whether any waste material of any kind was taken out 
of the stope? 

A. Yea, sir; there was. 

Q. What did that waste material vunsist of? 

A. Mostly of iron. 

Q. Any limestone? 

A. Yes, sir. 

Q. Was there any blasting of limestone done there? 

A. Yes, sir. so « 


mews, an 
Q. That is on the floor 
A. Yes, sir. 
Q: Whit was dove with the waste that was taken out of a 
led up on the surface at the mouth of No. 1: 


Q. From your k stope 
about how many tons of mineral ore were taken out of 1 
A. It wanld be only guess-work to approximate. I 
y 150 to 200 tons. 
@, How much of tht was taken oot before you knew of thie ut 
vey 
A. It was very nearly all taken out before we knew of tk | 
Q. Had you any knowledge of the fact that you were : 
ground previous to the time of your notification of the survey? — 
@ Who was the sarveyor? 
o was the su 
A. Mr. Dunham. ame 
Q. State how many men were at work in this stepe of this forces 
of twenty-four? 
A. Part of the time there were two hammers. 
Q. That would be how many men? 
A. That would be six men—two hammers and two trammers: 
@ How many G6 708 te ele yee ee 
A. Sometimes only two men. 
Q, What proportion f the time did you have two men there and 


Abrat fof the time, I should jodie, wo hed si men 

Q State w obstructions there were to the Minnie p 

into the mine and going through it es they eaw ft 

10 3 A. There were not any. 

fit | 194 2 The lions te Minnvon bth ee wore edly 

A. Perfectly. 

16 Cross-examination : , 

When ponte tm Mr. Patrick go away on that tip you speak of, when x 
a letter? © ang 

"The no way of telling, but I should it was the # 

of Api’ Bi 9 euan’t queie ever three weolel tibiae. 

| Where was he when directed your letter to him? 

: | A. I couldn’t state vely. It was either Louisville or &t. 


: write the leiter yourself? 
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Q. Have you ever seen it since? 

A. Never. 

Q. Do you know the date of it? 

A. Well, is was—it must have been somewhere about between the 
15th and 20th of April, I should say, as near as I can remember. 
I told him I was across the Minnie line. ) 

Q. How did you know it? 

A. I had a survey made. | 

Q. You didn’t have that survey made until the 20th? 

A. Well, we bad the survey made about somewhere along there. 
I wrote him the same day I was informed I was across the line. 

Q. Who had charge of the mine at that time? , 

A. Mr. Patrick. 

Q. Who had charge in his absence ? 

A. We had charge of it. We corresponded with him every day. 
I got my orders right direct from him. 

Q. You didn’t get your orders from anybody else? 

en Fe ene Se NS aay A SA oe after I was 
across the line. 

2 Did you communicate personally with any of the other owners 
about it? 


195 

How did you communicate with him ? 

I came down to see him—down-town. 

Did you write the letter or did Whiting write it? 
I di myself. of 
Did Whiting write @so? Ri, 

. I don’t know about that. 

Where did you write the letter, down-town or at the mine? 
. At the mine. 

Show it to Whiting? 

. No, sir. 


>POPOPe 


>O 


>& 


Q. Tell him what you had written ? 

A. Yes, sir. 

Q. What did he say? 

A. Well, he told me I was across there and we better try to 
back, right back, without turning my course, and get in a few 
back on our own line. We were, perhaps, at that time thirty some 
odd fect. : ? 

Q. Who measured it? 

A. I did. ° 

Q. Who helped you to measure it? 

A. I don’t remember now ; one of the miners. I know the points 
where I started to turn off. 

Q. How wide was the drift that you were in at that time? : 

A. Just the same width that it is now, with the exception of what 
has been caved off and broke down. 


yas 


32% 


ee 


A. No, sir. 

ap When did you have a survey made before this parva 
o 

A. I haven't hed one made in that drift at all oy 

@ Sew, Hs: Ceeeens, ae ee thet dito | 


ry ‘Ne. ol Rese 
Q: Did you ever ran that dif in the direction ofthe shai? | 
O, Sif. ee 

Q And received orders in January, 1886, to start « drift ¥ 
iad ceuteeerenaal shaft? ae 
A. If the ore held out. : cad : 
- Q@ What was the ot mmeting Sone the shaft? : 
A. Well, it was to ¢ that body of ground in there and to. 
run in ore when 


Q. Don’t . ee oe 
A. Lots of it, hen wehewe the miuesal e-siettel Seas 


in it. 
Q This ore showed in the breast of this drift, didn’t it? Why 
didn’t you go on and follow it? 
A. There was very little mineral there. It was mostly lime. | 
© ana save tase deena drifts without any mineral at all, 


haven’t you? 
A. No; not when there was any m on 
Q. You answered in response to Mr. Bre ir. 
Ve a Oe that you bad 
bor ogg Mr. Patrick, did you not 
Q You di didn’t state that? 
No, sir. 


A. 
2d S i eer eae Mr. Patrick, didn’t you ? 
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. Avec? ma than five days going from Leadville to Louisville 
and bac 

A. If it is possible for one to go in that time. I didn’t keep any 
dates of it. 

Q. You are sure you received a letter from him and nota tele- 
gram ? 

A. A letter. 

Q. It was a letter? . 

A. Yes, sir. 

Q. You struck along and cut out ten feet more in the direction of 
the shaft after Mr. Whiting—after you found out that you were in 
the Minnie ground ? 

‘A. Yes, sir; about that, about ten feet—quick as I could turn. 
a map is thirty feet to the inch. We must have run from about 


ere. 

Q. Now, sir, what did you do with that ore that you took out of 
that ten feet ? 

A. We threw it back right on the line of the Minnie in the Sellers 
and filled in the hole on the line on the Colonel Sellers side; 
throwed it over theline on the Colonel Sellers side and filled up with it. 

Q. Now, a part of that ore was taken to the surface? 

A. None of it. 

Q. Why didn’t you take it to the surface? 3 

A. Worthless. It was lime and full of iron pyrites as the drift 
shows to-day. 

Q. Did you have it assayed? 

A. Yes, sir. 

Q. How many assays did you have made? 

A. I assayed from every hammer every day. 

Q. Did you keep a record of the assays? 

A. No, sir. 

Q. You have no record of the assays? 

A. There is a record kept of them. 
198 Q. Have they been numbered so that you can pick them 

; out upon the book ? 

A. Yes, sir. ; 

Q. Could you pick them out on a book of assays that were made 
of the ore within this ten feet ? 

A. I could at the time, but then I kept no regular form of them, 
and I don’t spray could now. 

Q. i did you notify the plaintiffs that you were over this 

un 
wf I didn’t notify them at all. | 

Q. You were left there by Mr. Patrick in his absence, in fall charge 
of the working of that mine, were you not? : 

A. Of the inen I was; yes, sir. ) 

Q. we were not subject to the orders of anybody but Mr. Patrick, 
were you 

A. I was after we were across the line. He laid out and gave me | 
his orders before he went away what to do. 

Q. He gave you hie orders before ho went away ? 
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100 what I ssid befor ae 
oe Q. Didn’t you understand we Pied gow the quae 


A. I did, but I made a mistake. That was thetime. Isupposed 
thet was about the Tub or Sth of Apeil when we get in Ghaen, ua em 
survey was made somewhere about the 20th of | 

Q. Shad teh ee ante ent 


or 8th of April that you got into ? 
Q That ives from the amouat ol You have otto wo ‘ 
at is the at 
A. Well, I can qqueaiats about the t ian Ya working there 


Q. How do you know about the time you wore meng there i * 
you doa’ know when you commenced a 
A. Well, I zimated as near as I can. 
2 Keprocenay fon Sr 
A. Approximately ; 
en did you q Bie 
4 It mast have boon the Intter par 
FO eee er y? 


of April or the let of May. 


A. It might have been. 
Mr. Tuomas: 
Q. You of havi received orders in January to conoedt. 
with shaft 1 if the mineral held ou t? 
A. Yes, sir. 
Q. How far back were the worki ae 


A. Thereabouts I started from, I 


J.C. Warrine, sworn for the defendants: 
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cass. My place of business during the year 1885, up to the 9th of 
November, was mostly Leadville. Iam one of the owners of the 
Colonel Sellers mine. 
200 Q. What is the extent of your interest ? 
A. I will correct that by saying I am not. 

Q. Were you an owner during the year 1885? 

A. I was. 

Q. What was the extent of your interest at that time? How 
much of the mine did you own at that time? 

A. A very small interest, J,. 

Q. What connection did you have with the business of the Colonel 
Sellers mine? 

A. I remained on the scene in Leadville from the beginning of 
operations almost until I left in November, and I performed various 
duties there. I assisted in making some of the ore contracts, and 
possibly I made some without assistance. I made the ore settle- 
ment in 1885, and the books show that I did the bulk of the work 
on the single book that we kept at the office. We had a book-keeper 
at the mine also, and a time-keeper. 

Q. What companies or smelters were purchasing ore from the 
Colonel Sellers mine during the months of March, April, May, and 
June, 1883 ? 

A. We had in these monthsa contract running with the Harrison 
Smelter, with the Arkansas Valley, with the Colorado Smelting and 
Refining Company, the Pueblo, with the Kansas City, and with the 
Argentine Smelting and Refining Company. I can’t remember all. 

Q. In making settlements during this time did you receive dupli- 
cate statements from them of the amounts of ore sold? . 

A. Ordinarily we didn’t get duplicate statements; we got the 
original statements. 

You received a statement? 

A.: Yes, sir. 

Q. Can you state what the gross receipts of ore sold from the 
OT Sellers mine for the month of April, 1885, were? 

Q. Now state what théy were. | 


201 Plaintiffs object to the question on the ground that ore ship- 
ments from the Colonel Sellers mine certainly can throw no 
light upon this case ; also the point argued at length that a mixture 
of high-grade ore from the stope in question with the low-grade ores 
from the grounds of the Colonel Sellers mine would so reduce the 
value per ton of ore from “sagoscr ed p y as to make the state- 
ment on that basis manifestly unjust to the plaintiffs. 
The objection was sustained. : 


Mr. THomas: I make the offer here so as to have it go in the 
record ; I have a stipulation from the other side that the evidence, 
if received at all, may be introduced in the shape of ore statements 
verified by the officers of the smelters furnishing them, so as to dis- 
pense with the necessity of producing so many witnesses. 
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permit defendants 
by their counsel, then and there duly 


Q. Mr. Whiting, will 
the treatment of ores like 


Q. Where was Mr. Patrick during the month of April? . ._ 
A. I think he was absent all the last half of the mot bovis 
Q. State to the jury what your knowledge of the existence of this 


A. The first notification I -had was.in a letter from Patrick. I 
don’t remember when it was sent. | ae 


Q. Do you remember about when ie received it? — "3 | 
x oF can’t give you the exact date, but it was in the latter partof 
pri a to 


With whom did you go into the stope? 
A. I think I went in _Mr. Drummond. , 
Q. How far did the stope at that time extend into the 


nd? 
eA. About thirty feet, I think; I didn’t measure it z 
Q. Now state what orders, pine fy ou gave to Drummond; 
whether you notified Mr. Weir; and, if not, why. Where is Mr. 


A. I don’t know. I think it is on file in Leadville; Iam not 
sure. I left Leadville on the 9th of November. I have only been 
there since between trains. 

Q. Where did you come from to attend this trial ? 
ont oe a purchase machinery for Red Mountain, 

ray. a4 
Q Didn't : 
A. sir; 
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ceived a letter to the same purport of mine. We went up 
203 together and I looked the matter over. Patrick left it en- 

tirely to my judgment. Wesaid that perhaps—I don’t know 
what the letterstated exact—but perhaps it would be well or best tosee 
Mr. Wier and inform him, but then you are on the ground, you can 
decide that yourself, or something to that effect. e first thing, of 
course, I had to do was to see what had been fing on. I went up 
there and looked the thing all over and considered the matter from 
all standpoints. I took Mr. Weir into the consideration of the situ- 
ation and the surroundings. Taking into consideration the fact that 
we were on friendly terme—we were not on friendly terms with him 
then—had been working up to within a few days jointly with him, 
and the man had access to our mine, I considered the matter of 
trespass was one that was not premeditated, and, considering every- 
thing of thut sort, I concluded that I would not see Mr. Wier and 
that I would leave the whole matter for adjustment with the party, 
whom I take it, that he represented, although he professed to be 
manager and was spoken of as manager of the Minnie mine. I 
didn’t think so from the fact that I knew all about the manner of 
his appointment and acceptance of it and that Mr. Guggenheim’s 
son was there,a young man whose judgment I didn’t rely upon 


exactly. 
Q. What orders did you give with reference to their work? 
A. I was looking the matter over. I says, Well, Jack, the dam- 
is done, we had better get off this ground; we have. got to go 
ahead one or two days and see if we can get off this ground. I said, 
er ahead for a day or two and see if you can get around on our own 
side. .- 
Q. Do you know what other work was done after that ? 
A. I 0g was in the stope afterwards until I went in with Mr. 
ier. 
204 id you hear the testimony of Mr. Guggenheim yester- 
day and of Mr. Weir and Graham to-day ? 

A. Yes, sir; I did. 

@ State to the jury what your recollection of the conversations 
with these gentlemen re to: is. 

A. They misstated my conversation entirely. My conversation 
was held with Mr.Graham. It was held some time afterwards, along 
in August, when I was in Leadville. 

Q. Take Mr. Weir's conversation first, about your admitting that 
you knew of this trespass in making the stope. 

A. I never made any such admission to Weir, except that I knew 
after I had been informed by Patrick and had made an examina- 
tion ; before that I knew nothing about it. . 

Q. Did you ever state to any of them or to any one else your 
previous knowledge of the existence of the trespass? 

A. No, sir; I knew nothing about it until I received information 
a Mr. Patrick. I never stated that I had any knowledge previous 
to t. 

Q. I will ask you to state if you know what the average value per 
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also. 
> cnanlaeh the balendeste ueeidthap Gaara 
that I could show them—the bank in which wede: — 
PO Did 


Did that include the total receipts of the mine? 
A. Yes, sir. 


and pe 


that 
A. No; I do not think they did. - 
Qg Where were the other owners of the mine dasing this tinse; 
were any of them. up there? 
A. There have only been two owners of the Sellers mime in Lead 
ville for the last two years and a half. heat Ce 


Q. The others live outside of the coun 
A. ¥es, sir; in Denver,.some'in. 
Cross-examination : : ie 
Q. When did you go to Leadville in the 
A. I don’t remember whether I was at home in th | 
1884 and "86. I went away from Leaaville te tienapeine 
on the 10th of May. 
2 Were you there dasing the monthe of March end:Apell? ie 
Q And you left on the 10th of Mey, and then when did you 
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A. I can’t give you the exact date; somewhere in June. 

Q. Were you there up to the 10th of May from possibly the whole 
winter and during the months of March and April? 

A. I think I was there during the winter; Patrick went away 
occasionally. 

Q. You stayed there during that time. You had to perform vari- 
ous duties in connection with the work while he was gone? 

A. Yes, sir. 

Q. What were these duties? 

A. Well, I was occasionally in the office of the Colonel Sellers 
down-town, and if there was anything that I could do that Patrick 
wanted me to do, I did it. The ore settlements were turned over to 
me, and that I attended to occasionally although not absolutely. 
The bulk of the ore settlements, though, I attended to. 

Q. Were you consulted with reference to the management of the 
mine Y Mr. Patrick ? 

A. Well, the management of the Sellers mine had been a peculiar 
management; they are a — company. Patrick is recognized 
as manager and has been from the beginning. During his absence, 
when he was going away, it was always my particular desire and 
request that he instruct Mr. Drummond, their foreman, just what 

he wanted done and tell me what instructions he had given, 
207 and I seldom went to the mine and I never interfered with 

Mr. Patrick’s business. If he wanted anything done I at- 
tended to it; if he didn’t, he said nothing about it. | 

Q. Have you ever consulted with reference to the working of the 
mine by Drummond? Us - 

A. No, sir; he never consulted me except on this occasion. He 
got a letter the same day I did and he came down-town. I don’t 
ink he showed the letter, but my impression is he got one the 
same day I got mine. 

Q Was your letter from Patrick in answer to one you had 
written ? 

A. I knew nothing about it. 

Q. ‘Well, you received that letter. In response to the i 
made by Patrick you determined that you wouldn’t let Weir know 
anything about the trespass? 

A. I determined to get off the ground and stop the work. I 
ordered the work to go on. That was my orders, in those very 
words, to stop the trespasa. 

Q. You say he left it with you—that you were on Ee mgs 
you should do as you pleased—whether you would tell Weir or not? 

A. That was my Judgment, and my judgment was that I would 
not — thing about it. | 

Q. Mr. Guggenheim, the son of one of the plaintiffs, was there 
at the mine at the time? 

A. He was but a boy. 

Q. You didn’t tell him anything about it either? 

A. Notatall. | 

Q. Did you communicate with the plaintiffs or either of them with 
reference to this matter before they came to you? 


a: stig ig Pan rs ae é 4 a ao o35 hai < a a 
a i ek il Z . bes fg . eee Ss te ie See Bh ee Se ee ia * ¢: ‘ Nes & . 
nee ome a a a i is . ae a te ak oe eT poe ee vn Miah RS oS % : 
ee oS aoe Pi i er oe ae ee . oe a tg ‘— = a * be 
‘ 5 poe os | 3 - po ee, rr i lee 


. o, sir; it wasn’t my business to do that. I hed rt 


of the factor net? 
$ he 
io iy ts fx i 3 f 


¢ 


Q, You say thet during the ties went into this mine—you 
don’t know the date of it “4 , —| 


d A. No; not positively. : 
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orders and to do no more damage ; but I did not eee that any more 
damage could be done by running any line and ca on ‘work 
for two or three da and I ordered work to ‘be 

two or three days that we might get on our own ground, and ho 
that we would get out all 1% I didn't want to disturb anyth 
that had been laid out by Mr. Drummond. 

Q. You were vever in there but one time? . 

A. Once I was in there with Drummond and afterwards with 
Weir to see if we could do something about this. ‘This‘was later, 
when Graham and Guggenheim came to Leadville, in the latter 
part of August. 

Q. That was after the upraise had thrown some light.on the work- 
ae after they had ascertained that that stope had been 
min 
ae The upraise wasn’t made until I had been to &t. Louis and 

in. 

Q. You never went to the mine ony meee after you were down 
with Drummond until some time in 1885, in August, or some time 

with Mr. Graham and “eae ? 
210 A. Some time along the of ber. 
Q. You left St. Louis on the 10th of May? 

A. The 10th of May. 

Q. Did Patrick return in the meantime? 

A. Yes, sir; I telegraphed to Patrick and he came out on Satur- 
day night and I left on Bunday night. He got there Sunday morn- 
ing and I left Sunday evening. didn’t return until some time 
about the 10th of May. Ng . 

Q. You say you exhibited these ore receipts to Weir, Graham, and 
Guggenheim ? 

. That ie what I said. 

Q. These ore receipts from the Sellers ground? 

A. These ore receipts from the Sellers nd. 

Q. Were they t er when you exhibited them? 

A, They were. Graham wouldn’t ge on with me in the way of 
settlement without somé assistance, and I told him to take every one 


she pleased—to take the whole town. I didn’t want to ;I 


didn’t want any obstacle in any way. This was in the 
Sellers offive. 


? 
showed him the receipte of the Sellers mine between certain 


: hat book did you have at that time? 
this book (indicating). ‘Se 
: that identical ‘book ? 
that the book you showed him ? 
; this is the book we made and the ore —— 
i out 


No, sir. : 


Q. ‘Was it on their third visit? 
A. I couldn’t say. Graham and 
Patrick's 


awhile. He would be in town soda ind wher 

there we would have to work and show the to show what wat 
done. Patrick and all the Selless-owners were out of tovneneur 
side, and Guggenheim was their on their, and Weir.ané myself. 


not. 
Q You 4idn't arrive at any adjustment? 
A. No, dir. : 
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early in the morning, and the next day I sat down and wrote to 
Drummond and Mr. Whiting in regard to the matter; wrote to both 
of them. I don’t know where the letters are that I wrote to Mr. 
Whiting or Mr. Drummond. They were with reference to this 


stope. 
S What order did you give? 


Plaintiffs object to the question. The objection is sustained; to 
which decision of the court in sustaining said objection and eye 
to permit the said question to be anewered the defendants, by 
counsel, then and there duly excepted. 


Q. State how long you were East before you were back. 

A. About the 10th of May. 

Q nee long had you been back before you saw any of the Min- 
nie @ 

A. Well, it was some time. I didn’t see any of them—that is, I 
didn’t see Mr. Weir, Graham, or Guggenheim—until they came out 
there, in August or September. 

Q. How long was it before a saw Weir after you returned? 
213 A. I don’t remember. I didn’t see Mr. Weir very often. 

Q. How long had Mr. Weir been in charge of the Minnie 
mine before you went there, in April? 

A. I couldn’t say. He was there for several months, I think. - 

Q. Did you hear Weir's statement with regard to telephoning you 
that they had broken into the stope ? 

A. He said he telephoned to my thouse and couldn’t catch me. 

Q. Do you recollect his telephoning to you in June? 

A. Yes, sir. be 

Q. Where were you at that time? 

A. I think I was at home, as I remember; I think it was. 

Q. State to the jury what that conversation was that was held 
with phe | telephone. 

A. He called me up and ne says—I can’t just remember the words 
now exactly. He said, Do you know that you are across our line? 
I exposed a little surprise and he said something; I don’t remem- 
ber what now. The general purport was that he said we were across 
the line about thirty feet, I think he said. I told him I thought he 
was mistaken; that we were not across that much. 

a How long was that before Graham and Guggenheim came 
out 

A. As I remember, that was about the latter part of June that this 
conversation was through the telephone. I think they canie out in 
August or September. 

Q. ~ you have charge of the mine when you were at home? 

A. Yes, sir. 

Q. Now, after you returned home did you give any orders for 
further work to be done in that stope ? 

A. No; I did not. 

PF Q. Can you state of your ow. knowledge when the last work was 
one? : 
A. No; I cannot. The work was all done, I think, while I was 


away ? 
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— for the silver values, which netted off two or three or: 
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| ‘WILLIAM ¥. PATRICK ET Al. V8. 
Q. Who had charge of the books of the Colonel Sellers: property 
_—. time? 
A. Mr. Whiting. 
Cross-examination : 


Q. What time did you leave Leadville to go to Chicago? 
‘ _ About: the 14th of April. My recollection is. about the 4th or 


Q@ When were you in the mine before a departure ? =F 
A. I couldn't say ; about a day or two before I left. 
Q. You say there wasn’t any line established at that time between 

= <r and the Sellers; it wasn’t established in this drift ? 

« No, sir. 

Q. Was it established to the south ? 

A. No, sir. 

Q, And to the north of it? 

A. Yes, sir; to the north and to the south ; some distance apart. 

Q. The length of this drift running to the west had ewe 

216 measured up and determined, had it not, running in the di- 

rection of the Minnie? 

A. Yes, sir; some of them. That drift there that runs away out 
to the end of the property had been measured. upon a line estab- 
lished out there. 

Q. When did you give instructions to Drummond to connect with 
the shaft back that way? 

A. We talked it over. 1t was some time during the winter—De- 
cember or January—along there. 

Q. When you left Leadville did you understand that Whiting was 
to remain there in your place looking after the mine? | 

A. I knew he was going to stay there; yes, sir; in the office and 
attend to the ore settlements and books as they came. 

Q. And Mr. Drummond had the exclusive charge, did he, of the 
running of that mine? 

A. Well, yes. I gave him ageneral idea as to what I wanted 
done daring my absence. . 

—. Whiting had nothing to do with that? 

A. No, sir; not except in a general way. 

Q. You say that you don’t remember the date of the letter that 
was received by you from Drummond? 
ae me Ido not. I remember receiving it about the 20th or 2ist 

Q. You stated in your examination-in-chief that it was the 16th | 
or 17th of April. 

A. No; I said the date of it was about that. 

Q. Were you in Chicago at the time? 

A. Yes, sir. 

Q. You say you received your letter in the afternoon? 

A. Yes, sir; quite late in theafternoon. I think it was justabout 
as I was leaving the hotel to Aer 

Q. You went from there to Louisville 
A. Yes, sir. 
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Q@ What time did 
A. Quite early in 
morni 


fe And on thet 
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A. Yes, 
Q And had «familiar aoquaintance with him, of ome 
@ Nodded: to: him? ! 
A. I don’t know as I did. I didn’t talk with him ' 
1 Ne eS a ee 
you have any con with 


ou sa and the 
A. rf n't think ¥ did. I don’t remember. 


Q. telephoned 
A. Yeo sir: Sas ee eee ee think; the ; 
June, as near as I can recolleet the I madea | 
the date. 
9», 3, Yet wae ee How did you come to 
oO t 

A. It was the date that had got u into their 
that Weir telephoned. iy eh 


seth. i dou's reueenbor ao I stated it exnctly thet: 
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A. {told hin I didnt think we wore over that 
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A. No, sir; I think he telephoned me the first knowledge of it he 
had. That is my recollection. 

Q. You say that you expressed surprise that you were over the 
Sellers line, and at the same time you answered to him that you 
a" over so much as that. Now, how would you express sur- 
prise 

A. I just said, Are you sure of it? or something of that kind. I 
don’t know the exact words that J used. 

Q. You poner knew, of course, that you were over? 

A. I knew it, but I didn’t know how far. We hadn’t had any 
survey made. 

Q. How did you learn that you were over on the ground ? 

A. This survey, I think, was made to determine the exact distance, 
and I think it was made a week or two after this survey made by 
Weir, and then Mr. Drummond made a survey to see about where 
it was worked. . 

Q. The survey made to see how far you were over the ground 
wasn’t made until a week or two after this telephone communication? 

A. That is my recollection. 


Redirect examination : 


219 Q. You mean the joint survey was not made? 
A. I mean we made a survey a day or two after thie, and 

there never was a joint survey. 

Q. But to check Weir’s work? 

A. Yes, sir. 

Q. That was practically the line that had already been estab- 
lished ? an Pe 
A. Yes, sir. et 


Plaintiffe’ Testimony in Rebuttal. 
Max Borumer, being recalled for the plaintiffs in rebuttal, testi- 
fied as follows: 


_Q What effect would that deduction you have spoken of ‘woad 
ring tothe waste in the floor and roof) have upon the calculation 

de by yourself and Brunton, considering the measurements and 
samplings that were taken ? 


To which question defendants, by their counsel, duly obj The 
objection is overruled. 2 he 


A. If the zincky and worthless stuff exposed is really one-half of 
the face of the stope exposed and is not pay ore, then the value of 


- the stope would not be reduced by more than one-half, because the 


quantity would be doubled and more than one-half of the quantity 
would not be pay ore—that is, would not pay for smelting or treat- 
ing—and the amount of the pay ore would be reduced by that amount. 
Therefore the value would be reduced by more than one-half. I 
have figured examples of that. 

Q. Give us the figures for that and: how you arrived at it. 


Defendants object to the question. The objection is overruled. 
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three feet throughout that stope 
A. No; a 


’s or Bu ‘sf Ss fg 
About the sample of ore that ber | 
Bore ening ys ned ee 


of, here in the limestone, | 
A. a a I think it was over 100 ounces hesides 


Q. When you got your calculation the other day did you allow 
one-third of the contents of the stope being of that character of ore 
and therefore not good? | 


upon a basis of over 100 ounces to the ton 


fth. 
is it that that one-fifth has iucreased to one-third since? 
A. I will explain it. I can illustrate it beston this section to 
show what{I mean. Here is that cap of zinc and worthless ore. 
There is a part which I havedrawo out. If that z‘ncky ove bad run 
ali through that stope in its full thickness or in any thickness at all 
that part of it would not have been excav is, that 


222 ore was taken that basu’t fallen oat, becavse the ovtduasia 
are in the roof, and sivce tev don’t take part of the zincky 
stuff to ran their ore down it must bave been ore. That is the only 
good reason I have. 
Q. Consequently, when you say that the probabilities ave that the 


make 


was occupied to the exteut of one-third by this zincky ore, you 
the statement very liberally ? 
A. No; I make tbat provoocom. | with tbe idea of showing how it 
was . If that was bounded in that way on side it 
- = one-third, but as it is exposed it would influence the result 
one-ha 


Q. Wasn’t that based upon the theory that one-third of that ore 
was of the character you have mentioned ? 

A. That was a supposititious case, taking the contents of any kind 
and seeing what the effect would be. 

(2 eam ee ener asamp es kind 

of ore 

A. Yes, sir. 

Q. — you take one-third, as you say the slope itself 


shows? 
A. Because the way that. was estimated by you you rediiced 
it one-half, because one-half of the stope was put out for waste. 
Q. Have you made any estimate to the dev Ay i the extent of 
the decrease of value for ore, whether that be caused by mix- 
ing ye the proportion of two-thirds to one-third of this zinc 
ea, sir. ; 
2g Soshat the et ana case used doesn’t meet the facte as they BS 
~ existed in that stope ? ¥. 
- A. Yes, sir; exactly. * 
Sa one-half of this body of material was of this zincky | 


o One-third “ that a of this et Se 
; stope, and you imagine that one-thi 
223 but if the re which you 

been taken out is one-half, then the 
stope has been reduced one-half and not 


Q. That would leave one-sixth of the zincky material ? 
A. No, sir. 
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if you get the a 


the value of all the ore in the wes a A “4 
A. Yes, sir, if it was all pay ore; butif —s 3 
224 would be a decided difference. 


ing, you can’t tell what the value of the contentsof shat ste 
be one ton of waste wes theewn in with it fer* 


allowance in bulk was made f? | 
right. tae 


A. Ne, sir; that would be all 
It would reduce your result. ee. 

Q@ npn re pay is a? yo) ameter os yl 

stope of a zincky material or refractory ore 

, because idicsunecuanld zinc contained, woulda’ poy for 


stope f 
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Q. About as high as the average 
A. No, sir. : 


thestope itself, isn’s it ? 
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A. Yes, sir, just in places. — 
225 Q. Then these mill runs that were taken out of these drifts 
were taken below that zincky material which you speak of, 
were they not? 

A. Yes, sir. 

Q. What proportion of the contents of these drifts were occupied 
by that zin y material ? 

A. None whatever ; it is all solid from the bottom to the top. 

Q. The ore there is six feet thick all the way? 

A. Yes, sir; and more. . 

Q. Then they didn’t disclose the same condition of the stope as 
represented ? 

A. Well, the wall isn’t to be seen as it is shot off; that drift has 
been run clear through the ore, so the top of the drift — in about the 
top of the ore, but that is different in the stope. 

Q. Then the ceiling of the drift is in this zincky material ? 

A. In places, yes; in other places it is ore. 

Q. In the drift which is run there and through which this ma- 
terial rans—or rather the mill runs themsel ves—contained no part of 
the.zinc that forms the cap of the drift? 

A. No, sir; I think not; it was pay ore. 

Q. In making your estimates the other day for the contents of 
that stope as based upon these mill runs, did you allow for the ex- 
istence of this zincky cap at this time in there in the drift or stope? 

A. No, sir; I took just figures that were given as the mill run. 

Q. You spoke about samples which, if taken where Crawford 
—s you they were taken, must be taken on clean limestone? 

- £68, Sir. jm * . 

Q. Just indicate the points again upon our section where this 
clean limestone was. 

A. It was directly on this section, exactly on the further side; that 

was here on about section No. 2. 
226 Q. That would be off here? 
A. Yes, sir. 

Q. Now, then, show the section on Mr. Brunton’s diagram. 

A. Section G on Mr. Brufton’s map represents this same thiug; 
section- 5, 6, and 7 by Mr. Brunton represents the same thing 
marked a little closer. 

q = you ever hear of any limestone samples that ran 67 ounces 
in silver i 

A. No, sir; not by themselves, but mixed with ore on the other 
side of the lime. 

Q. Do you recollect what the assays were that you took from that 
section yourself or from any part of the property ? 

A. (Consulting book.) Yes, sir; 29.6 ounces, 365 ounces, and 200 
ounces on that section (indicating). 

Q. You only took three samples? 

A. Yes, sir. 

Q. One of them was the largest sample that was taken of this ore 
anywhere through that stope? 

A. Yes, sir. 
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a place of limestone without any ore at all. Me. | oy’ 
shows there was no ore at that nig 

Q. Mr. Freeland, you have connected with the. “] 
Mining Company, you say, for a number of years. I will ask 
it te nok 0 faet Uae that camagany Sane ueperly Seer is 


Ser «of mineral in the lens abet 
geevalent upen Hesaey in any other portion of the Leadville 


The question is objected to and the objection sustained. 


a From your observation of the mineral veine in, thie suine ond 
in the Sellers, what is the of the veins—what is the posi- 
tion of the vein with reference to honts qe 


Objected to and objection sustained. hae 


Q I will call your attention to the sections of Mr. Balkley and of 
Mr. Brunton, and ask you and ask you if the conditions as they have 
got them platted there of the limestone and of the mineral—the oc- 
currences upon that hill—are in these two mines. . 


Defendants object to the question. 


The Court : You can sak him if that is the condition of this in 
that place. 


To which raling of the court the defendants then and there duly 
excepted. - 
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the limestone running together in that way. I never saw anything 
of that sort in that stope. : 

Q. You made the cafeulations as to the number of cubic feet in 
this stope. I will ask you what day vou were there with reference to 
the day upon which the examination was made by Mr. Brunton and 
Mr. Bulkley. 


Defendants object to the question. The objection is overruled by 
the court. “ 


A. The day after. 


To which ruling of the court in overruling said neon and al- 
lowing said question to be asked and answered the defendants, by 
their counsel, then and there duly excepted. 


Q. What condition did find the stope in at the time you were 
— with reference. to debris, and in what condition did you leave 
it 

Objected to by defendants: Objection overruled. 


A. Well, when I arrived there in the morning there was a consid- 
erable amount of rubbish lying in the bottom of the stope; some 
that had been thrown out there from samples being a different char- 
acter and some scaled from the roof. At that time there was a gang 
of men,.as I remember at least six, engaged in clearing away that 
rubbish,.and before we concluded our visit the greater part of the 
rubbish had been taken out of the stope, so that we could get a 
view of the bottom of the stope in a great many places. Therubbii 
was several feet thick, and without that being removed it was prac- 
tically impossible to see anything whatever. . 

6. Were your measurements made before or after that? 
229 A. My measurements were made during the p of the 
removal, as the bottom was being cleaned up, and from the 
spaces where the removal had been made. 

Q. Have you made a calculation of what would be the value of 
this ore upon the basis of the calculation made hy Mr. Brunton and 
Mr. wor ef if you eliminate the bree of the space occupied, as 
they stat oo by : zincky material that is in this stope or was sup- 

to be in it 

A. All our calculations and samples were taken out without any 
reference whatever to that cap. 

Q. Now, then, what effect would the taking into: account of that 
cap have upon the estimates made by Mr. Bulkley or Mr. Brunton? 


Objected to. Objection overruled. 
A. The method of taking the samples as described by Brunton 
and Bulkley would reduce the value of the ore taken from that. 


stope by one-half, for this reason: If you imagine that this room is 
the stope and that wall there.is the breast of mineral which remains 


girder. and that part is porph 


cap left there. 
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being a in there by you at the time and something said about 
some shots afterwards or shooting in that ground. Will you please 
state to the jury whether you were putting in shots, and what for? 


Objection to the question by defendants ; objection sustained. 


.Q. Did you see Mr. Brunton and these parties taking their sam- 


les ? 
2 A. I did. 
Q. Will you please state where they took those samples, with ref- 


erence to the lime and the mineral shown upon the wall? 

A. They took the samples from here, measuring back six feet. 
One took every three feet wherever the measure came, and no differ- 
ence whether there was ore or not, and they sampled as regularly 
on this line as they did on this mineral here, and as regularly on 
this waste in the roof on the cap rock as they did on the mineral. 

Q. And they put that in with the samples? 

A. Put that in with the ore. 

Q. Do you know where Mr. Boehmer took the sample exhibited 
by him that had a? 

A. He took it section 2, about 3} feet from the top—some- 
where along about here (indicating). 

Q. Will you please state about how much of the mineral 
232 was left there after taking the sample? 

A. There was some ore scattered all the way down by 
here—all the way to that point (indicating), about three feet: clear 
from there to that point. 
an es you point out these places to Boehmer, Freeland, and 

ers e 


A. I called their attention to them and showed them where 
samples were taken. 

Q. I will ask you, in what you observed of the running of this 
drift and the making of this stope by defendants, if you noticed 
anything like projections, or what is known as “lime horses,” run- 
ning frgm the east wall or from any of the walls into the mineral ? 


Defendants object to the question ; objection is overruled ; to which 
ruling of the court in overruling said objection and allowing said 
questa to be answered the defendants, by their counsel, then and 


ere duly excepted. 
A. No, sir; I did not. 


Q. You said there was no such thing ? 
A. No, sir; there was not. 


Q. How many places did you furnish to Freeland where the wit- _ 


nesses had taken ore? 
A. I didn’t call their attention to more than about three. 
Q. Why didn’t you call their attention to the eight ? 
A. I only just called their attention to the three to give them an 
idea what kind of samples they were taking out. 
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Q. State what was the fact about tat. st ws 
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A. I asked to see the ore statements. 
The Court: In view of what was stated 


to 
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plaintiffs by reason of the act of the defendants. As to this, the 
proper rule of the action not being for the recovery of the 
ore itself, is the market value of the ore at the mine after its extrac- 
tion and hoisting, and which price must be ascertained by ascertain- 
ing what purchasers of ore would pay for it. 

if you believe from the evidence that the price of ore, such as was 
taken from the plaintiffs’ ground by the defendants, was at that time. 
subject to such ctions for treatment and smelting and hauli 
the same to the smelters, then the defendants are entitled to 
allowances in your estimate, since the “eee meee by selling said ore 
would be obliged to allow such prices for the purposes aforesaid. 

You will therefore determine from all the evidence what the 
amount and value of the ore taken from said stope was, and then 
find as damages the amount of the value of said ore, less the cost of 
extracting, tramming, hoisting, hauling, and treatment, with interest 

from the time of tbe sale. 
235 (2.) The plaintiffs should not recover from the defendants 
as damages by reason of the premises a sum greater in 
amount than they could have realized themselves had they mined, 
extracted, and sold the ore in dispute, save such interest as said 
amount would draw from the day of sale to the date of judgment, 
at the rate of 10 per cent. per annum. 

(3.) In actions like the present the damages should be computed 
as of the time and place of the conversion, which would be the time 
of the sale of the ores, and the method of the ascertainment of the 
value thereof is the market price of the same or similar ores at 
such time and place. ws . 

(4.) If you believe from the evidence that the defendants crossed 
the line between their mine and that of the plaintiffs with no 
knowledge of same or intention to trespass, and subsequent to their 
ascertainment of the fact attempted to reach their own ground by 
following the ore shute, and ceased stoping ; that they offered no 
hindrance to the ingress and egress of the plaintiffs’ workmen in 
their mijne, then the trespags was neither willful nor intentional. 

But the court refused to. give these instructions to the jury; to 
which decision of the court in refusing to give the same and each 
of them to the jury the defendants, by their counsel, then and there 


excepted. 
GraHaM é al. \ 


v. 
Patrick ée al. 


Instructions to the Jury, Orally, by Judge Hallett. 


Tuurspay, May 27, 1886. 
As counsel have stated to you, gentlemen, the only matter for 
your consideration is the amount and value of the ore taken by 
defendants from the - plaintiffs’ territory. It is 
236 that some ore was taken, but the quantity and value of it is 
y contested between the parties. There is uo surt of 
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men who took out this ore, the workmen engaged there, whether 
there was a considerable quantity of refuse matter as to the whole 
taken out or whether it was all valuable ore; and to some extent, at 
least, in so far as it may be open to ordi observation of persons 
who may be familiar with the appearance of ores, to have shown the 
quality and value of the ore taken from this Whether the 
defendants have put before you all the evidence within their 
238 power upon that subject is for your consideration. If you are 
of the opinion that they have not, that according to the ordi- 
nary course of conducting such business the miners who took out 
this ore could give you some definite information as to the quantity 
of ore which was taken from the stope and its value, then that isa 
circumstance to be taken against the defendants. It is a rule that 
when evidence is in the power of a party to produce, if he does not 
produce it the jury may —— the peer preoe that if it were 
given, if the evidence were offered, it would tend to support the case 
of his opponent. In that view, if you think that .other and addi- 
tional testimony than what has been given in behalf of the defend- 
ants might have been produced before you by workmen who were 
engaged in taking out this ore, to show its quantity and value, 
may give a more liberal construction to the testimony on 
the plaintiffs tending to prove the quantity and value of the ore 
which was, in fact, taken by the defendant than, perhaps, would be 
otherwise admissible. 

I think that is all that is necessary to say, except that it has become 
your duty from the evidence before you to determine what is the 
value of this ore as it stood in the mine. There is considerable con- 
flict of decision in this country in the several States whether in a 
case like this the plaintiff may have the value of the ore after it has 
been broken in the mine or as it is in ite original position before it 
was broken. In other words, whether the value is to be taken to be 
the amount for which it may be sold after it is broken, deducting 
therefrom the cust of mining and raising to the surface or without 
the cost of mining and raising to the surface. I think the rule is 

j that plaintiffs are to be in a position which they would occupy 
289 if they had taken this ore out themselves, that, of course, 
is the value of. the ore as it stood in the mine. They are not 
entitled to the benefit of the labor of the defendants in mining and 
raising the ore to the surface, and, of course, in that view the p 
way to estimate or come at the amount to be awarded to the plain- 
tiffs is to determine the quantity of ore taken from the stope, its value 
on the surface—that is to say, for what it could be sold on the sur- 
fuce of the mine—and deduct the cost of mining and raising to the 
surface ; that is the only way, from the evidence which is before 
you, in which a computation can be made. 
Now I have something further to say in respect to the 
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2 
mine the fact and to settle the matters in difference between the 
parties. This was not done; indeed the fact that it was not done, to- 
gether with the circumstance that the parties went over there, is 
conceded. Defendants went upon plaintiffs’ claim without know!l- 
edge that they were on the territory of their neighbor, but without 
taking steps to ascertain where the true line was between them. 
in — judgment, these things amounted to groes carelessness 
recklessness upon the part of the defendants you may the 
circumstances in determining the da to be given to the plain- 
tiffse—that is to say, if you take that view of it, if you think that 
this conduct on the part of defendant amounted to groes careless- 
ness on their part and a wanton and reckless disregard of the rights 
of the plaintiffs under the circumstances, the value of the ore, the 
damage to be awarded, may be enhanced as, in your judgment, you 

* think ought to be done; but if, on the other hand, you say was 
nothing in this which was reprehensible, nothing which amounts to _— 
misconduct on the part of the defendants towards plaintiffs, then 

these circumstances are not to be regarded or considered in 
242 any way in making up your estimate of damages. You aré 
: to confine yourselves to the exact and precise value of the ore 
taken from the stope. In any case I may say that if you think these 
circumstances to which I have referred are to be considered in re- 
spect to the manner of going over this lineand in respect to inform- 
ing the plaintiffs of the fact that they had been there, the 
should not be very much enhanced upon that account. It does not 
approach the case in which parties may, with precise knowledge of 
the location of the line, go over into the territor¥ owned by another. 
I may say to you, by way of comparison as to what may arise under 
different features of such transactions as this, that in the case last 
mentioned the damages to be awarded would be very much in the 
discretion of the jury, because the law would not permit one man 
to go upon the ground of another wilfully and knowingly with a 

. purpose to take bis property against his will and without his knowl- 

edge, but would impose u im a very severe punishment. There 
is not that element in this It is conceded that these ; 
were not acting with a direct intent to take the ores of the plaintiffs ; 
they were blundering, proceeding carelessly, apparently, and with- 
out any adequate measurements or surveys to ascertain whether 

were in their own ground or elsewhere. question is what weight 

that circumstance shall have with you in determining the matter of 
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Thomas and Parsons & Lyles, their attorneys, and filed in said 
court and in said cause their assignment of errors. 


And the said assignment of errors is in words and figures as fol- 
lows,46 wit : 


Assignment of Errors. 


| Unitep Srates oF AMERICA, \ 1S 
District of Colorado, “ 


In the Circuit Court of the Eighth Judicial Circuit of the 
245 United States in and for said District. 


St tee 


v8. 
WiiiaM F. Patrick 4 al. 


Come now the defendants to said cause, being a in 
error, and say that in the record and proceedings in cause there 
is manifest error in this, to wit: 

(1st.) The court erred in permitting the question , “What talk did 
you have with them in reference to their knowledge of the fact that 
they were taking this ore out at the time they were taking it out; 
what was said between you‘upon the subject, commencing with the 
first conversation that you had, if you had more than one? State 
what the conversation was?” to be asked and answered by the 
witness, Meyer Guggenheim, over the objection of the said defend- 
ants and wapeeme in error. “ . 

(2-:d.) The court erred in refusing to permit the witness Branton 
for the defendants to exhibit in evidence and testify to a model of 
the property in controversy showing the nature and character of the 
alleged trespass, as appears in the report of the testimony of said 
witness. 

(8rd.) The court erred in refusing to it the witness Whiting - 
to testify to the ore shipments of the Colonel Sellers mine during 
the period when the trespass was committed, as offered by the de- 
fendants, plaintiffs in error, as appears at folios 116 to 119 of the bill 
of exceptions in this cause. 

(4th.) The court erred in refusing to permit the witness Patrick 

to testify as to the orders which he gave to his superintendent 
246 upon receiving information that a trespass was being com- 
mitted upon the plaintiffs’ mine, as set forth at folios 151 and 
2 of the bill of exceptions. : 

(5th.) The court erred in permitting the witness Freeland in re- 
buttal to answer the question at folio 197 of the bill of 

(6th.) The court erred in refusing to give instructions 1, 2, 3, & 4 
asked by the defendants, plaintiffs in error. 

(7th.) The court erred in giving to the jury that part of its in- 
struction which is as follows: : 

“ Now, I have something further to say in respect to the manner 
of making your computation under the circumstances way wre | 
the evidence. It is in proof that in going over into the plain 
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tiffs at once of the fact that their territory had been invaded and 
that something had been taken from it in order that steps ane Se 
taken to determine the fact and to settle the matters in di 
between the parties. .This was not done; indeed the fact that it-was 
not done, together with the circumstances that the parties went over 
there, is conceded. Defendants went upon plaintifis’ claim without 
knowledge that they were on the territory of their neighbor, but 
without taking steps to ascertain where the true line was between | 
them. If, in your judgment, these things amounted to gross care- 
leesness and recklessness upon the part of the defendants may 
regard the circumstances in determining the ne to be given 
to the plaintiffse—that is to say, if you take that view of it, if you think 
that this conduct on the part of defendants amounted to careless- 
ness on their part and a wanton and reckless di rd of the rights of 
the plaintiffs under the circumstances, the value of the ore, the damage 
to be awarded, may be enhanced as, in your judgment, you think 
nae to be done ; but if, on the other hand, you eay that there was 
nothing in this which was reprehensible, nothing which amounts to 
misconduct on the part of defendants towards plaintiffs, then 
249 these circumstances are not to be regarded or considered in 
any way in making up your estimate of weer You are 
to confine yourselves to the exact and precise value of the ore taken 
from the stope. In any case, I may say, that if you think these cir- 
cumstances to which I have referred are to be considered in respect 
to the manner of going over this line and in respect to informing 
the plaintiffs of the fact that they had been there, the damages 
should not be very much enhanced upon that account, It does not 
mgr the case in which parties may, with precise knowledge of 
the location of the line, go over into territory owned by another. I 
may say to you, by way of comparison as to what may arise under 
different features of such transactions as this, that in the case last 
mentioned the damages to be awarded would be very much in the 
discretion of the jury, because the law would not permit one man to 
go upon the = of another wilfully and Kpewinghy with a 
to take hi property against his will and without his know . 
t would impose upon him a very severe punishment. There is not 
that element in this-case. It is conceded that these parties were not 
—— a direct intent to take the ores of the plaintiffs. They 
were blundering, proceeding carelessly, apparently, and without any 
adequate measurements or surveys to ascertain whether they were 
in their own ground or elsewhere, The question is what weight 
oa circumstance shall have with you in determining the matter of 


mages. | 
att court erred in overruling defendants’ motion for a new 


al. 

250 Wherefore the plaintiffs in error pray that the said j 
ment of the court w be wholly reversed, set aside, 

naught held, and the case stand as though no judgment had ever 

been rendered against plaintiffs in error. f 
(S’g’d) PATTERSON & THOMAS, : 

PARSONS & LYLES, 
Attorneys for Plaintiffs in Error. 
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the Minnie Lode Mining Claim, within its surface bound- 
aries, and wrongfully dug up and carried away 500 tons 
of valuable gold and silver ore of the value of $60,035.00. 
Issue was joined by the filing of an answer on the 4th. 
day of May, 1886, which consisted of a denial of all of the © 
allegations of the complaint, except the allegation of the 
ownership of the Minnie Lode. The cause was tried on 
the 25th day of May, 1886, and resulted in a verdict on 
the succeeding day in behalf of the defendants in error 
against the plaintiffs in error for $20,779. A motion for 
a new trial, duly interposed, was overruled, and judgment 
entered upon the verdict upon the 30th day of June, 1886. 
The facts, so far as they are undisputed, are, that during 
the summer of 1885, the plaintiffs in error were the 
owners of a lode mining claim called the Colonel Sellers, 
lying immediately to the east of and adjoining the Minnie 
Lode Mining Claim, belonging to the defendauts in error; 
the easterly side line of the latter being identical with 
the westerly side line of the former. Some. time during 
the summer of that year the workmen of the plaintiff .in 
error crossed over the line between the two, and extracted 
a body of ore from the Minnie claim, which was hoisted 
out of the Colonel Sellers shaft and shipped and sold by 
the plaintiffs in error as part and portion of their own 
yore. It was claimed by the plaintifis in error that the 
trespass was the result of accident and ignorance; that as 
soon as they discovered the fact that they were across the 
bordcr they retraced their steps; that the ore which they. 
had taken from the Minnie mine had been dumped with 
the other ores, through the belief that they were properly 
a part of the Colonel Sellers ores, and that the extent and 
magnitude of the trespass had been greatly exaggerated 
by the defendants in error, both as to the amount of ore 
taken aud as to ite value. Evidence as to admissions 
made by some of the plaintiffs in error upon the occasion 


ions of the plaintifis.in error, for the 

the actual value of the ores taken from the 
pess. The plaintiffs in error offered | 
value of sales and value of all ores ship 


correct as stipulated $y evaneal Son Sa 
which offer was excladed = Court oo 


but the substance of some of them were 
instructions given. 


The assignment of errors is as follows: . 


(ist.) “The Court erred in permitting the question, 
“What talk did you have with them in reference .to their 


at the time they were taking it out; what wes eald be- 

tween you upon the subject, commencing with the first. 

conversation that you hed, if you hed more m one? 

State what the conversation was?” To be. seked and 
answered by the witness Meyer Guggeahein, over the ob- 

- jection of the said defendants and plaintiffs in error. 

(2nd.) “The Court erred in refusing to: 
wettnaes: Denton tee ite Selanne 
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(8rd.) “The Court erred in refusing to permit the wit- 
ness Whiting to testify to the ore shipments of the Colonel 
Sellers mine during the period when the trespass was 
committed, as offered by the defendants, plaintiffs in error, 
as appears at folios 116 to 119 of the bill of exceptions in | 
this cause. | 

(4th.) “The Court erred in refusing to permit the wit- 
ness Patrick to testify as to the orders which he gave to 

his superintendent upon receiving information that a tres- 
pass was being committed upon the plaintiffs’ mine, as 
set forth at folios 151 and 152 of the bill of exceptions. 

(5th.) “The Court erred in permitting the witness 
Freeland in rebuttal to answer the question at folio 197 
of the bill of exceptions. 

(6th.) “The Court erred in refusing to give instructions 
1, 2, 3 and 4 asked by the defendants, plaintifis in error.” 

(7th.) “The Court erred in giving to the jury that 
part of its instruction which is as follows: 

“Now, I have something further to say in respect to the 
manner of making your computation under the vircum- Ui! 
stances disclosed by the evidence. It is in proof that in going t 
over the plaintiffs’ territory the defendants’ foreman was y 
in ignorance of the fact that he was upon plaintiffs’ 
ground, and the question is whether under the circum- | 

, stances in evidence this amounts to gross carelessness or 

‘negligence on the part of the defendants. It will not be ] 
contended that in opening a pew mine or any ground | 
which is not very valuable a miner would -be charged h 
with anything like conscious indifference to the rights of ’ 
his neighbor in departing from his own lines to the ex- 
tent which it is shown that defendants departed from 
their territory in this case, but in respect to mines in : 
which ore, as valuable as this (and I refer to the Sellers. 4 

mine and the Minnie), it is known that some care is in- 4 
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bor without ascertaining where it is and 
steps to guard against any invasson of the tereitory of hie 


neighbor. The testimony is that Mr. Patrick told his 
foreman, Mr. Drummond, to follow the ore from some 
point pretty well towards the middle of the Sellers daim = 


down to a shaft which, I believe, was pretty near the line, 


the dividing line between the claim owned ‘by the plains 


tiffa, the Minnie, and that owned by the defendants: 


Whether under such circumstances it was hie duty to 


provide for a survey of that locality and to ascertain the 


position of his line is a question for consideration. ‘If he 
had made such survey, I will say, had he adepted the 


means usual under such circumstances and made cach 
survey, and a mistake had been made in thé survey, 
there could be no question about it. Was it proper fer 
him to go on without thet survey or some method of ae 
cortaining the true position of the line? And if-it was 
not proper, was his conduct in that reepect an exhibition 
rights of the plaintiffs, and in conneotion with thatist may 
be proper also for you to consider what took place'se soon 
as the fact was discovered or ascertained that the 
ants were over the line? Obviously, if the parties bh 
proceeded at once as best they could to ascetiain the 
eersiorineametinetovderemeiee sate 


other words, whether, where territory is as fe srecier: 2 
was in each of these mines, it is an act of negligencd On 
the part of either party to approach the line of his neigh- et 
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and with =spect toa matter of that kind we may say 
that if a very long time should pass, as, for instance, 
several years, before azy steps should be taken towards 
ascertaining the quantity of ore taken from the stope, the 
property would have been in a condition in which very 
little could be determined in respect to it, that is, if time 
had passed so great that the stope must have fallen in in 
great part and its original outlines greatly changed you 
can understand that the process which had been pursued 
in this instance would have become impracticable. Under 
the circumstances there was undoubtedly a duty resting 
upon defendants to notify plaintiffs at once of the fact 
that their territory had been invaded and that something 
had been taken from it in order that steps might be taken 
to determine the fact and to settle the matters in differ- 
ence between the parties. This was not done; indeed the 
fact that it was not done, together with the circumstances 
that the parties went over there, is conceded. Defendants 
went upon plaintiffs’ claim witbout knowledge that they 
were on the territory of their neighbor, but without taking 
steps to ascertain where the true line was between them. 
If, in your judgment, these things amounted to gross 
carelessness and recklessness upon the part of the defend- 
ants you may regard the circumstances in determining 
the damages to begiven to the plaintiffs; that is to say, if you 
take that viewof it, if you think that this conduct on the part 
of defendants amounted to gross carelessness on their part 
and a wanton, reckless disregard of the rights of the plaintifis 
under the circumstances, the value of the ore, the damage 
to be awarded, may be enhanced as, in your judgment, you 
think it ought to be done; but if, on the other hand, you 
say that there was nothing in this which was reprehensi- 
ble, nothing which amounts to misconduct on the part of 
defendants towards plaintiffs, then these circumstances 
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ing up your estimate of damages. You are to confine. 
yourself to the exact and precise value of the ore taken 
from the stope. In any case, I may say, that if you think 
these circumstances to which I have referred are to be 
considered in respect to the manner of going over this 
line and in respect to informing the plaintiffs of the fact 
that they had been there, the damages should not be very 
much enhanced upon that account. It does not approach 
the casein which parties may. with precise knowledge 
of the location of the line, go over into territory. owned 
by another. I may say to you, by way of comparison as 
to what may arise under different features of such tran- 
sactions as this, that in the case last mentioned the dam- 
ages to be awarded would be very much in the discretion 
of the jury, because the law would not permit one man to - 
go upon the ground of another wilfully.and knowingly 
with a purpose to take his property against his will and 
without his knowledge, but would impose apon him a 
very severe punishment. There is not that element in 
this case. It is conceded that these parties wete not act- 
ing with a direct intent to take the ores of the plaintiffs. 
They were blundering, proceeding carelessly, apparently, 
and without any adequate measurements or surveys to 
ascertain whether they were in their own -ground or else- 
where. The question is what weight that circumstance 
shall have with you in determining the matterof damages.” 

(8th.) “The Cuurt erred in overruling defendants’ 
motion for a new trial.” : 


ARGUMENT. 
The first asignment in aw ome eae the 
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| sations held by him with some of the plaintiffs in error 
~ at the time when they were together with a view of mak- 
| ing a settlement of the case. His testimony is found on 
-: page 75, folio 118 of the transcript of record. 

—_ Before Mr. Guggenheim went upon the stand, Thomas 
Weir, the manager of the Minnie mine, had been ezam- 
* ined, and testified, on cross-examination, page 24, folio 38 : 
of the transcript, that the interviews which had been held : 
with the plaintiffs in error had been for the purpose of / 
determining the amount of damage dune, in order that ! 
there might be a settlement without suit; consequently, 
_ when Mr. Guggenheim was asked what talk he had with ( 
the defendants with reference to their knowledge of the 
fact that they were taking out ore at the time it was being | 
shipped, and what the conversation was in general, the | 
plaintiffs in error naturally objected. The witness an- 
"Nps swered the question, and by his answer it clearly appeared 
‘ that the talk which he had, and of which he was testify- 
ing, was in connection with the attempted settlement. | 
When the testimony was completed, counsel for plaintiffs 

f 


in error moved to strike out the latter part: of it, to which 
the Court responded, that “the part which was not 
competent under the rule would be stricken out.” The ae 
Court did not state what was not competent, nor wasany | ) 
indication made to the jury about the part of the witness's 
answer which they were entitled to consider and the part 
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: ; | which they were not to consider at all. The cross-exami- 
nation of the witness indicated the character of the con- 
. versations more completely. | 


Charles H. Graham, the other defendant in error, then 
took the stand, and testified generally with reference to 
the same facts. 

Our contention is, that this testimony which was intro- 
duced for the purpose of establishing an admission on the 
part of the plaintiffs in error that they were guilty of 
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bor’s property, was injurious to their case in’ the hi i 
degree, and was inadmissible in view of the fact that sucht 
admissions, if made as testified to, were made at a time 
and under circumstances which made it unlawfal “8 
they should be introduced in evidence. It is troe th bet 
the plaintiffs in error, in their subsequent testimony, con- 
tradicted the making of the admissions in the partic . 
terms in which they were said to have been made by the 
defendants in error; but that, when we consider the vers 
dict of the jury, did not overcome the effect which the 
testimony of the defendants in error must have had upon 
their minds or do away with the illegal character of the | 
evidence, ‘f the position which we have maintained be 
correct. | or 

We shall not in this Court enter into any elaborate dis- 
cussion of the question, or cite authorities to any great 
extent in its support. The principle is too'well settled 
to justify thie. We, therefore, without further comment, 
call the attention of the Court to 1 Greenleaf on Evidence, 
102, and cases cited. 


2 Wharton on Evidence, Section 1090. 


The author last quoted declares the general doctrine to 
be: That “an implied admission of lisbility, made as 
“part of the negotiations for a compromise, expressly for 
“the purpose of peace (whether or no such admission be 
‘made under the technical proviso ‘without prejudice’), 
“will not be received in evidence against the party by 
“whom it is made, when its object was merely to suggest 
“a scheme of settlement. The policy of the law favors 
“amicable settlements of litigation, and therefore Srotects | 
“ negotiations bona fide made for the purpose of effecting 
“such settlements. Aside from the reason just mentioned, 
“it may be well argued that where the communication is 
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ie “made because the party is ready to offer.a sacrifice for the 
es, “sake of peace, this cannot be regarded as an admission 
+. a “of right in the other side” 

iz The great number of authorities cited in support of the | 
i text fully justify the author’s conclusion. 

Iv the case of the Home Insurance Company vs. Balti- 
more Warehouse Company, 93 U. S., 527, this Court has 
held that no part of a letter written as an offer of compro- 
mise is admissible in evidence. Mr. Justice Strong, in 
that case, speaks of the letter as “an offer ot compromise,” 
and says that “as such it was inadmissible upon well 
“recognized principles.” 

That is our claim in this instance. No part of the con- 
versation having for its view and purpose a settlement 
and adjustment of the controversy should have been ad- 
mitted against the defendants’ objection. 

In his answer, Mr. Guggenheim says that “he had been 
in business for 35 years, and had never sued anybody nor 
been sued by anybody; that he had done millions of dol- as 
lars worth of business, and would like to settle, if possible ; 
whereupon, the plaintiff in error, Whiting, asked what 
witness wanted, who replied that he would like to have it 
settled, and Whiting asked how. After the expiration of 
two or three days he had the same talk with Patrick, and 
ae wy Patrick had said the same thing. He proposed ‘an arbi- : 

A ty tration to Patrick, after which they tried to appoint arbi- : 
70 trators, etc. _ 

What more conclusive proof that the object of Mr. Gug- 
genheim’s interviews was, if possible, to settle the contro- 
versy which existed between him and the plaintiffs in er- 
ror? It seems to us too plain to admit of further argu- 
ment that the Court in permitting this testimony to go to 
the jury committed an error which ought to reverse the 
case. ° 
The action of the Court in striking out part of Gug- 


ig ame 
genheim’s testimony does not affect the testimony to 
which we have objected ; it refers only to some part of 
| the answer to the next question, which is found at folio 
' 120 of the transeript. 

If the Court had followed up ite order by 
stenographer to read the testimony given, 
inated the objectionable pb of Mr. 


sh chjoclanahia, hasse tbe poumnes: of SAN - 
| ally accomplished nothing towards curing the evil com 
plained of. 

We init that thie error is fatal to the jdgment of the 
Court below. ~ 

On the defense the witness Brunton, a mining 
produced a model showing the exact dimendianea-in. | 
| stope (that being the name used by miners t designate 

the cavity from whence a considerable body of ore has © 
been taken.) The witness testified poral: Lens | 
measurements, and gave an estimate of the eub 
) | tots of end stops, making « caleulaton, tot only of the 
ore, but of the waste material, all of which were lary 
dependent for their correctness upon the meagui 
given and shown by the model. 

The plaintiffs in error did not sock to introduce the 
model in evidence, but simply to product it before the 
jury in order that the testimony of the witness might be 
the better explained. The court declined to permit it te 
be produced, ane hak guiiee Gems he Oe ee 
ond assignment of error. 

tn the nah af salute coin the inbvstils win 
and maps has become a necessary part of testimony; their 
use has become practically universal, and this is the first 
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instance within our knowledge where the trial court has 
excluded such testimony. 
No reason was given for the objection made by counsel 


_ for defendants in error, or for the action of the court in 


sustaining it. We think that under the circumstances 
the testimony of the witness being of great importance to 
the plaintiffs in error, and it having been given in con- 
nection with constant reference to the measurements of 
the model, injury necessarily resulted to the plaintifis in 
error from the action of the court in declining even to 
allow it to be produced for the purpose of confirming the 
statements made by the witness. It the model were in- 
correct, that could be easily shown, and when shown it 
must necessarily have injured tise case of the plaintiffs in 
error rather than that of their adversaries. 

It is true that this is not a mining case in the sense in 
which that term is used in western legal parlance, yet the 
question presented was analogous to many of thoee which 
are up for determination in cases a sae right to 
mining claims. 

Photographs, engravings, scientific iain ‘séuthentic 
plans and diagrams of the locus in quo and other articles 
are generally allowed for the purpose of illustration, and 
we see no reason for the exception which was made in 
this case. . 


1 Wharton on Evidence, Sec. 676, and cases 
there cited. 


Mr. J..C. Whiting, one of the plaintiffs in error, was 
practically iu control of the Colonel Sellers mine during 
the time when the trespass on the Minnie was committed. 
He had charge of the shipments and sales of ores and the 
collection of money therefrom; made settlements with 
smelters and kept the accounts of the mine generall:.- It 
appears that during the spring and summer of 18865, the 
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onel Sellers mine for the month of April, to 

tion was made and. sustained. The defendants in 
had stipulated with the plaintiffs in error that 
dence offered, if receiveable at all, could be 
the shape of ore statements, verified by the offfcies 
smelters furnishing them, so as to dispense with the 
sity of producing so many witnesses. 

Plaintiffs in error then offered to show by the vit 
Whiting, by the verified ore receipts of the smelters, 
the total gross receipts from sales of ore d > the 
months of March, April, May and June, 1885, were; ¢ 
object being to prove that such gross receipts and. 
ments of ore from the Colonel Sellers mine 


to have been taken from the stope in question, aleo to 
prove the average assay value of the different lote of ore, 
together with the terms of shipment and treatment. The 
refusal of the court to permit the defendants #0 to do 
forms the ground of the third assignment of errors. 

If this is not error, then we are at a loss to determine 
what ruling of a trial court excluding testimony can be = 
The point in controversy between the plaintifand de- 
fendant consisted mainly in determining the valueofthe — - 
ore taken from the plaiutifis’ mine; the amount claimed 7 
was very large. The time fixed for the trespassincluded > 
the four months of March, April, May and June, 1886. 
The defendants wished to show that during this time the 
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total product of the Sellers mine, including the ores taken 
by its owners from the Minnie, was less than the amount 
of the value of the ore from the Minnie stope, as testified 


to by the plaintiff’s witnesses, and as alleged in their 


complaint. 

It must follow as night follows the day, that this testi- 
mony would establish that the proportion of ore shipped 
and sold by the defendants which belonged to the plain- 
tiffs was very materially less in value than the amount 
claimed and asserted by the plaintiffs. We were endeav- 
oring to offer to the jury the very best evidence of which 
the nature of the case was susceptible; the original state- 
ments from the smelters, sworn to as correct were offered, 
with the additional testimony of Mr. Whiting as to their 
validity. Counsel for the defendants in error evidenced 
their satisfaction with the character of the testimony by 
consenting to the introduction of the kind offered, if, as 
offered, it were otherwise admissible. We expected to 
follow up the testimony so offered by showing that all of 
the ores taken from the mine during ‘this time were 
shipped and sold by the owners. This being the case, 
what better testimony ef the value of all ores shipped by 
the plaintiffs in error could be conceived of? Since that 
appears to have been the chief objecticn, the evident 
ground of the court’s ruling was, that the ores taken from 
the Minnie had been mixed with those from the Sellers, 
in consequence of which it would be impossible to deter- 
mine from the mixture the exact value of the Minnie 
ores. Such a reason is seen to be fallacious, when we stop 
to consider that the gross amount of ores shipped and sold 
were far less in value than the amount claimed by the plain- 
tiffs as belonging to them by reason of their ownership ‘of 
that portion thereof as were taken from the Minnie nfine. 

It appears from the objection made by the plaintiffs 
below to the testimony in question, that it was considered 
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erage value of the two tons would be 75 ounces of silver. 


from the ground of the Sellers 
value of the ore per ton of ore from the 
erty as to make the statement on that. basis 
unjust to the plaintifis.” We have seen that @ 
sale of ores were less than the amount claimed 


of the plaintiffs’ ores could not pusiie tas 
by the mixture thereof with the ores of the deleodanta. 
Hence the first ground of objection disappears. . - 
The second is too weak to be entitled to sesious consid 
eration. It assumes in the first place that the opes taken 
from the Minnie stope by the defendants was of s 
grade character. This assumption not ouly ignoresall the 
testimony given by the plaintiffs in error; but bas note = 
timony whatever to support it. It also assumes that the 
object which the defendants below had in offering this 
testimony was to reduce the value per ton of the Minnie 8 — 
ores, and ask at the hands of the jury a verdict for se. 
many tons of ore at acertain value. Thatwaenotthe = 
show what the total output of the mine was. - The mix- he 
ture of high-grade ore, even if the ores taken from the i 
Minnie were of that character, with a ; 
if the ores taken from the Colonel Sellers were of 
cnnuine ent actnpaiees or tonne na 
contents or the actual money value of either class-of ore, 
If a ton of ore containing 100 ounces of silver is mized 
with another ton containing 50 ounces of silver, theav- 
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each, but the total amount of silver in both tons remains 
the same, to wit, 150 ounces. 

If the plaintiffs had sued the defendants for 200 ounces 
of silver, alleging that the defendants had taken a ton of 
ore from their ground worth $200 per ton, or a dollar per 
ounce, and the defendants, by way of defense, had offered 

— evidence to show that the ton of ore mentioned had been 
accidentally shipped with another ton of their own ore, 
and that they only received a settlement for 150 ounces 
of silver for both tons, it would be manifest injustice to 
exclude the offer since it would show that the entire 
value of the ore taken from the Minnie ground could not, 
even if the extra ton were regarded as absolutely worth- 
lees, have exceeded $150. 

In the case at bar the plaintiffs below recovered judg- 
ment for nearly $21,000, that being the value of the ore 
taken fiom their stope as fixed by the jury. Now, to il- 
lustrate, if the plaintiffs in error on the trial of the case 
below, were prepared to show that all the ore shipped by 
them during the time when the trespass was: ‘alleged to 
have been committed, including their own as well as the 
ores of the plaintiffs, were of the gross value of $19,000, it 
is manifest that the amount given by the jury to the de- 

‘ fendants in error over and above the total value of all 
ores 80 shipped was erroneous, and that is just what we 
complain of here. 

We might concede for the sake of argument that hav- 

_ing improperly mixed ores of the plaintiffs with our own, 
they were entitled to the vaiue of the entire product, and 
yet the amount which they obtained as a verdict is 
greater than the amount to which they were entitled. 
But we deny absolutely that there was any right or’ 
ground for the assumption that there had been any mix-. 
ture of high-grade with low-grade ores. Theevidencein-— 
troduced by the plaintiffs in error throughout showed 


Schen teouk fails aiednes sean thecera! ana 
shipped without sorting. It does not stand te 
that the Minnie mine could have been so 

to have included ore of great value, 
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sel indulged in making their objection to: the 
tion of the evidence offered. 

We are aware of the rule that where a 
verts property to his own use, and mixes it 
of a similar character of his own so that it 
arated, he must abide the consequences and camect.takh 
advantage of the mixture to the injury of the: 7 
party to the transaction. We are also aware that the — 
general rule in such cases is that the owner of the 
erty so improperly mixed is entitled to the valueof the — 
whole. This, however, is not the rule where the mixture 
has been innocently made, or where the value of that 
part of the mixture belonging to the otber party can be 
ascertained and determined. ee 
standard author, as follows: _ a 

“A person is not damnified by. mining binipsupettyy hd 
a mass if from it he can withdraw what will be eubstanti- 
ally and to all intents and purposes identical with it; end 
where a man can obtain all that he is entitled to,in ardes 
to pat him in full enjoyment of his own, the law should’ 
not bestow on him the property of another.” 


Wooley vs. Campbell, 37 New Jersey Law, 163. 
Smith vs. Sanborn, 6 Gray, 134. 


“ If the property of which the owner is deprived is a 
marketable commodity, its market value is the value he 
is entitled to recover. And this price will govern though 
the property would have been worth more to the plain- 
tiff by reason of a particular contract he had entered 
into.” 

3 Sutherland on Damages, 475, and cases cited. 


The property in question wasa marketable commodity , 
and bad a market value, to wit: the amount paid there- 
for by the smelters, or rather the price which the smelters 
charged for treating ores like those in question. 

If the plaintiffs in error, during the tour months men- 
tioned, shipped and sold 1000 tons of ore of the value of 
$50.00 per ton, 300 tons of which belonged to the defend- 
ants in error, they had the right and did establish the 
fact that their oresand the ores taken from the Minnie 


mine were of the same general grade and quality..” That 


being the case, the mixture of the ores could not and 
should not operate to their injury, provided its value and 
marketable character were the subject of ascertainment 
‘by testimony. 

This principle seems to have been fully recognized by 
the court in the instructions given by it to the jury, and 
which instructions seem to us to reflect directly upon the 
plaintiffs in error for their failure to introduce the testi- 
mony which they offered and which was excluded, as we 
have seen. 


On page 149 of the transcript we find the following as 


part of the courts’ instructions: 
“The plaintiffs rely very much upon the failure, as 
they style it, of the defendauts to produce direct evidence 
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as to the quantity and quality of the ore in this stope” 
do not see that anything is to be charged againet the d 


ig Sevens of tie eee taken beens ee 
were dealing with this ore in the same menper in whlehi 
they handled other ore coming from their mine. It wen 
not their habit to keep eccount of ore teben fiom -the 4if) 
ferent stopes and workings, and therefore they did not in 
this instance keep any account of this ore; thet fo © ree 
sonable explanation.” | 
This part of the instruction is in harmony with what 
we conceive to be the burden of the testimony as shown 
by the record, but the court proceeds as follows: ‘age 
+ And yet it may be that it was within the power at” 
the defendants to show in a general way by the men who 
took out this ore, the workmen engaged there, whether 
there was a considerable quantity of refuse matter eas te 
the whole taken out or whether it was all valuable ore; 
and to some extent, at least, in se far as it may be open 
to ordinary observation of persons who may be familiar 
with the appearance of ores, to have shown; the quality 
and value of the ore taken from this stope. Whether the 
defendants have put before you all the evidence within 
their power upon that subject is for your consideration. 
If you are of the opinion that they have not, that accord- 
ing to the ordinary course of conducting such business 
the miners who took out this ore could give you some 
definite information as to the quantity of ore which wes 
taken from the stope and its value, then that is a cireum- 
stance to be taken against the. defendants, It is a rule 
that when evidence is in the power of a party to produce, 
if he does not produce it the jury may indulge the pre 
sumption that if it were given, if the evidence were 
offered, it would tend to support the case of his opponent, 


In that view, if you think that other and additional tes- 
timony than what has been given in behalf of the defend- 
ants might have been produced before ypu by workmen 
who were engaged in taking out this ore, to show its 
quantity and value, you may give a more liberal con- 
struction to the testimony on behalf of the plaintiffs tend- 
ing to prove the quantity and value of the ore, which 
which was, in fact, taken by the defendant than, perhaps, 
would be otherwise admissible.” 

The superintendent in charge of the mine was intro- 
duced, and testified fully with reference to the subject of 
the action. 

The plaintiffs in error offered far better evidence on 
this subject than the testimony of the workmen. They 
offered the best testimeny in their possession concerning 
the value of this ore; they were prepared to establish 
beyond question the value of all the ore shipped from 
the mine during the time in controversy; they were pre- 
pared to concede by that testimony the full extent of the 
claim of the defendants in error as to the quantity of ore 
which had been taken from their stope. It isnot for a 
moment to be supposed that miners would cast aside gond 
ore as waste material. Conceding that all the ore which 
had been mined from this stope had been shipped, and 
that the original contents of the stope was ore without 
any admixture of barren material, the plaintiffs in error 
offered to show that, even on the estimate of quantities 
given by the witnesses for the defendants in error, the 
value of the ore in question was actually and necessarily 
much less than that claimed by the plaintiffs. 

An analagous question is presented in cases where 
different parties are engaged in a venture, or series of 
ventures, with the understanding that each is to share in | 
the profits thereof. In such a case, if A. sues B. for 
$50.00 as his proportion of the profits of the venture in 


. the amount claimed by A.; yet, if the rule laid down t 
the court below on the. trial of this case be correct, suc 
testimony should be excluded, and the case should 
determined upon testimony of a different character. 

It seems to us that this error is fatal to the 


We have assigned other errors as pressed by 
record, but do not Ni them * sufficient imp 


part, directed to the isites of the court if paceting: 
testimony in rebuttal, which action is so largely discre, 
tionary that we do not expect a reversal on that ground, - 
even if error were committed. We prefer rather to dis — 
cuss those errors which, after careful examination, we are 
convinced are well taken, and but for which the result, 
below would doubtless have been different. : 

The action of the Circuit Court in permitting the 


plaintifis below to testify concerning admissions made — 
during thé progress of an attempted settlement, together 
with the exclusion of the most material and proper testi- 
mony, justify us in asking that the judgment of the 
court below be reversed, and the case be remanded fo,’ 
further proceedings, as may be directed. 


T. M. PATTERSON, 
C. 8. THOMAS, 


Attorneys for Plaintifie in Error. 
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ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLORADO. 


BRIEF AND ARGUMENT OF DEFENDANTS IN ERROR. 
Plaintiffs in error address themselves to the propositions: 


Fira. That the court erred in permitting certain questions 
to be propounded to Meyer Guggenheim, one of the de- 
fendants in error, and receiving his answers thereto. 


Second. That the court erred in refusing to permit the 
witness Brunton to exhibit to the jury a model prepared by 


bim. | 


Third. To the refusal of the court below to allow the wit- 
ness Whiting to testify to the ore shipments of the Col. 


Seller’s mine during the period when the trespass was com- 
mitted. | : 


Upon the first assignment of errors and the argument 


2 


made in support thereof we have simply to say that at the 
time Meyer Guggenheim approached Mr. Whiting, one of 
the plaintiffs in error, it was not in the attitude of one mak- 
ing or seeking overtures looking to a settlement of a pre- 
vious controversy existing between himself and his partner 
and the said Whiting and his partners. 

There had been no understanding or agreement between 
the parties that they were to meet for any such purpose. 
Mr. Guggenheim, it appears from the testimony, went to the 


office of the Col. Sellers mine, and, finding Mr. Whiting in . 


charge, addressed himself to him in the capacity of a cred- 
itor, asking for a settlement for the ores that had been taken 
from the Minnie mine, the ownership of which rested in 
himself and his partner, Charles H. Graham. He told 
Whiting that he would like to have it settled, and Whiting 
asked how. 

He further states in his testimony that at that time he 
had already ascertained by assays the value of the ore, and 
he said to the witness Whiting, “ We have samples taken 
out and you have samples and we can compare,” and that 
they, meaning Whiting and his partners, had the ore and 
knew what it assayed. ‘ 

Now, then, the question arises, when Mr. Guggénheim 
went to Whiting as a creditor demanding a settlement for 
ores which he claimed had been extracted from the prem- 
ises owned by himself and his partner, Mr. Graham, whether 
the simple answers elicited from Whiting, amounting, as 
they did, to admissions that the ore taken from the territory 
belonging to the defendants in error had been mixed with 
ore taken from the territory belonging to the plaintiffs in 
error, and that the assays thereof were very little, amount to 
an admission procured under the rule invoked. 

We maintain that the rule cited by counsel has no ap- 
plication, as will be fully found by the examination and 
cross-examination of the witness, Meyer Guggenheim ; but, 
on the contrary, it will be found to fall within that class of 
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cases of volunteer admissions made by the opposite party 
beneficial to his adversary and constituting a feature of testi- 

movy without which an adversary oftentimes would be 
without power to overtake a dishonest opponent. 

Besides this seemingly technical objection to the posi- 
tion taken by counsel for plaintiffs in error, there is 
nothing in the admission proven by the testimony of 
Meyer Guggenheim, as made by the said Whiting, which 
was not abundantly shown outside of such admission, by 
the testimony offered by the plaintiffs in error themselves 
in the cause—that is, Whiting, it is claimed, admitted in 
his conversation with Guggenheim that the ores had been 
mixed, and that the samples did not amount to anything; 
there was very little in it—meaning thereby that the ore 
taken from the stope where the trespass was committed 
was of little value. It will be seen from an examination of 
the testimony introduced and relied upon by the plaintiffs 
in error that they insisted the ore was of very little value, 
and some of the witnesses even go so far as to say it would 
hardly pay for the mining thereof, and all agree that the 
ore was mixed with other ore. 

It is true the claim is nade by plaintiffs in error in their 
statement of the case, on pages 8 and 9, that the admission 
testified to by Meyer Guggenheim went to the point of the 
knowledge of the trespass at the time it was committed. We 
fail to see that such is the case, and can only discover that 
it had reference to the fact that the ores had been mixed with 
other ores, and that the ores mined from the stope in ques 
tion were of little or no value. 

These, therefore, are the only two eduileiiine testified 
to by Meyer Guggenheim as having been made by said 
Whiting, and we submit that these being the identical posi- 
tions taken by plaintiffs in error in the trial below, and to 
which the bulk of the testimony in their behalf was di- 
rected, there was no error in permitting testimony of 
such admissions. Ordinarily, and we may say generally, 
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an admission complained of by the party making it is one 
upon which an issue is taken at the trial—that is, the party 
against whom such admission is sought to be asserted de- 
nies the existence of such a state of affairs as contrary to his 
present position, whereas in this case these were the identi- 
cal positions taken by the plaintiffs in error, namely, that 
the ores had been mixed, and that the samples of the ores 
taken from the stupe in question amounted to but little; 
were of little value. 

The rule as laid down by Mr. Greenleaf in his work on 
evidence, sec. 192, is to the effect that “in order to exclude 
distinct admissions of facts it must appear either that they 
were expressly made without prejudice or at least that they 
were made under the faith of a pending treaty, and into which 
the party might have been led by the confidence of a com- 
promise taking place.” 

It was not a conversation made in the course of nego- 
tiations for peace within the contemplation of the decisions 
of any court or the writings of any text com poser, and was 
not treated as such at the trial of the cause. 

Besides, under the rulings and decisions of thia court, it 
was necessary for the counsel for the plaintiffs in error to 
specify the objection made to the questions asked, which 
they did not do. (Camden v. De Doremus, 3d How., 515; 
More v. Banks, 13 Pet., 302; Elliott v. Piersol, 1st Pet., 328 ; 
Hind v. Longworth, 11 Wheat., 199.) Other cases may be 
cited to the same effect, such as Dozier v. Jerman, 30 Mo., 
216; Peyton v: Rose, 41 Mo., 257; Margrave v. Ansumuss, 
51 Mo., 561; Watterson v. McClaren, 19 Wend. (N. Y.), 
557; Carroll v. Denicia, 40 Cal., 390; Batdorff v. Bank, 61 
Penn. St., 179. The cross-examination of the witness 
(folios 77 and 78) shows that nothing was further from the 
purpose of the counsel for the plaintiffs in error than an ob- 
jection tothe effect that the conversation given or admissions 
made were in the course of negotiations for settlement*of 
pre-existing controversies, and then, in addition, nothing 


was asked of the witness Whiting, when he came to be ex- 
amined by the.a, concerning the admissions proven to have 
been made yy him to Meyer Guggenheim, which form the 
basis of the fist assignment of errors argued. 

The next assignment of error is based upon the refusal of 
the court to permit the witness Brunton to exhibit to the 
jury a model prepared by him. What that model was can 
only be guessed at or surmised from inferences derived from 
the questions propounded to the witness. For instance, he 
is asked the question,‘ What proportion of the vein com- 
prised in the Minnie and A. Y. mines does this stope bear, 
according to your measurement? Have you a model that 
would show that? A. I have a model here.” Now, the 
witness had described minutely the system used by him, 
known as the radial measurement of the stope in question, 
and had with a great perspicacity testified to the proportion 
that waste material bore to vein matter, and the proportion 
of vein matter proper to pay streak proper contained in the 
stope, and had given the figures and estimates of each ; so 
that whatever advautage would otherwise be in the intro- 
duction of the model in question bad been fully realized by 
the minute and exact figures given by the witness in his ex- 
amination. 

There is nothing to indicate that this model showed 
anything different from the testimony given by the wit- 
ness; nothing to show that the model, a production of wit- 
ness, would shed any more light or more fully develop 
his views and opinions than what he had testified to by 
way of calculation and figures made and fully testified to. 
Nothing else can be presumed than that the model sought to 
be introduced would show colorings upon plaster Paris—one 
color, for instance, indicating wall-rock, another indicating 
vein matter, another possibly indicating pay-streak, and, in 
addition, giving the scale thereof. And it is further shown 
that the witness, when before the jury, referred to the model 
a number of times, illustrating his views thereby. 
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The third assignment of errors presented by| counsel 
challenges less consideration than either of the other two 
noticed. They say there was a stipulation entered into 
with counsel on the oppesite side of some character touch- 
ing the competency of certain testimony. What that stipu- 
lation was there is nothing in the record to disclose. 

They next say the purpose of an offer made by them of 
certain ore statements was to prove that the shipments of 
the mine over a certain period of time, covering and includ- 
ing the period when the alleged trespass was committed, 
was less in value than the amount claimed by plaintiffs. 

There is no evidence to show either that a stipulation of 
the kind claimed by counsel was entered into at all, nor is 
there any evidence that any ore statements of any kind ex- 
isted. If, however, we edmit there was such a stipulation, 
and if we further admit there were ore statements of any 
kind, we can safely rely upon the proposition that they would 
not affect the issue determined. 

Counsel for plaintiffs in error, addressing himself to the 
court (folio 127), says: “The defendants offer, by the wit- 
ness Whiting, to show the total gross receipts and sales 
of ore during the months of March, April, May, and June, 
as shown by verified ore receipts of the smelters during 
that time, for the purpose of showing that the gross 
receipts and shipments of ore from the Colonel Sellers mine 
were less in value than the amount of the value of the ore 
claimed to have been taken from the stope in question ; also 
for the purpose of showing the average assay value of the 
different lots of ore, together with the terms of shipment 
and treatment.” 

It will be readily observed that defendants in error claimed 
in their complaint that there had been extracted from their 
mine by plaintiffs in error ore of the value of over $60,000. 
By this offer the plaintiffs in error merely undertook to show 
that their ore statements determined that there had been 
taken from the whole mine Jess than that sum; how much 


less they did not say, nor did they pretend to show. The ~ 
jury seems, however, to have agreed with them to the extent 

of saying there was less taken from the territory of the plain- 
tiffs in error than claimed by them by something in the 
neighborhood of $40,000. 

Certainly, unless the plaintiffs should show what amount 
had been taken from the whole mine during that period, 
there would be no criterion and no means of ascertaining 
the amount taken from the territory in question. 

We submit the record may be searched in vain for any 
evidence of the fact that less ore was taken, shipped, and 
cold from the whole mine than was claimed by defendants 
in error in their complaint or less than was claimed by a 
single witness produced by them. 

If there was error in the ruling of the court in this par- 
ticular it was error without prejudice for aught that appears 
in this record. It was in the power of plaintiffs in error, 
as was well intimated by the court, to produce the evidence 
of the value of the ore taken from this stope. They not 
only failed to do this, but wholly failed to produce the evi- 
dence, so as to have it embodied in the record, of the amount 
of ore taken, shipped, and sold from the whole mine and 
thereby give a color of good faith to the offer made. 

We-further claim that under the well-recognized rule 
plaintifis in error could not, under the circumstances, be 
permitted to introduce proof of the output of their mine for 
the purpose of fixing a value upon ores belonging to de- 
fendants in error after mixing it with their own ore. 

Hentz vs. The Idaho, 3d Otto, 575. 
Sutherland on Damages, vol. 1, 163. 
Note 3 and cases cited, 164; id, notes 1, 2, and 
3 and cases cited. 
Respectfully submitted, 


A. W. Rucker, 
Attorney for Defendants in Error. 
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In THE 


Supreme Court of the Nuited Ftates, 


No. 162. 


WILLIAM F. PATRICK zr at., Prancriprs m Ennror, 
vs. 


CHARLES H. GRAHAM er At., Derenpants in Exnon, ; 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLORADO. 


SUPPLEMENTAL BRIEF AND ARGUMENT OF DEFEND- 
ANTS IN BRROR. 


If what basalready been said is not a full answer to the 
argument of counsel for plaintiffs in error in behalf of his 
first assignment of error, I desire to invite the attention of 
the Court to what appears by the record, and which, in my 
- judgment, removes the question argued entirely from the 
case. 

The plaintiffs claimed that the trespass was willfully and 
knowingly committed. The admissions testified to were of a 
character sustaining that claim. This, together with allthe 
testimony offered by plaintiffs to show knowledge of the 
trespass, was with the view of obtaining exemplary damages. 
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Their liability to answer for the actual value of the ore was 
not dependent upon their knowledge or lack of knowledge. 
If knowingly taken, then they were subject toa punishment 
greatly in the discretion of the jury, by being made to give 
more than its actual value. The plaintiffs did not need 
these admissions to prove a liability. A liability was ad- 
mitted by each of the defendants in their own testimony 
and by every witness produced by them. A liability was 
conceded. 

The court when he came to charge the jury eliminated 
from the case that feature so far as willfulness and knowl- 
edge were involved. He disregarded that mass of testimony 
offered by the plaintiffs, and to which this Court’s attention 
has been drawn, showing that the trespass was willfully and 
knowingly committed. He confined the jury to a considera- 
tion of the testimony showing the actual value, and said, 
in effect, that plaintiffs might be entitled to something, but 
not “very much,” on account of defendants’ carelessness. 
On pages 150, 151, and 152 is found the charge of the court 
on that subject. He said: 

“There is considerable conflict of decision in this count 
in the several States whether in a case like this the plainti 
may have the value of the ore after it has been broken in the 


mineoras it is in itsoriginal position before itwasbroken. In 
other words, whether the value isto be taken to bethe amount 


for which it may besold after itis broken, «leducting therefrom: 


the cost of mining and raising to the st.rface or without the 
cost of mining and raising to the surface. [ think the rule 
is that plaintiffs are to bein a position which they would oc- 
cupy if they had taken this ore out themselves, and that, of 
course, is the value of the ore as it stood in the mine. They 
are not entitled to the benefit of the labor of the defendants 
in mining and raising the ore to the surface, and, of course, 
in that view, the proper way to estimate or come at the 
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amount to be awarded to the plaintiffs is to determine the 


uantity of ore taken from the rt 1, its value on: the sur- 
face—that is to say, for what it could be sold on the surface 
of the mine—and deduct the cost of mining and raising to 
the surface; that is the only way, from the evidence wh 
is before vou, in which a computation can be made. 

“ Now I have something further to say in to the 
manner of making your computation under the cireum- 
stances disclosed by the evidence. It is in proof that in going 
over into the plaintiffs’ territory the defendants’ was 
in ignorance of the fact that he was upon plaintiffs’ ground, 
and the question is whether, under the circumstances in 
evidence, this amounts to gross carelessness of } 


negligence — 
on the part of the defendants. It will not be contended 


that in opening a new mine or any ground whichis not 
very valuable a miner would be cha with anything like 
conscious indifference to the rights of his neighbor in de- 
parting from his own lines to the extent which it is shown 
that defendants departed from their cee y | in this case; 
but in respect to mines in which ore as valuable as this (and 
I refer to the Sellers mine and the Miunie) it is known 
that some care is incumbent upon parties on both sides 
to keep within their own territory. In cases where a 
deviation of a single foot may produce a considerable 
value, of course it is necessary for parties to exercise 
some diligence to keep within their own territory, and 
the question is whether this diligence was shown by defend- 
ants in this instance; to state it in other words, whether 
where territory is as valuable as it was in each of these 
mines it is an act of negligence on the part of either party 

to approach the line of his neighbor without ascertaining 
where it is and without taking to guard against an 
invasion of the territory of his neighbor. The testimon 
that Mr. Patrick told his foreman, Mr. Drummond, to 
the ore from some point pretty well towards the middle of 
the Sellers claim down to a shaft which, I believe, was 

near the line, the dividing line, between the claim o 
by the plaintiffs, the Minnie, and that owned by the defend- 
ants. Whether under such circumstances it was his daty to 
provide for a survey of that locality and to ascertain the po- 
sition of his line is a question for consideration. If he had 
made such survey, I will say, bad he adopted the means 
usual under such circumstances and made such survey and 
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a mistake had been made in the survey, there could be no 
question about it. 

“Was it proper for him to go on without that survey or 
some method of ascertaining the true position of the line; 
and if it was not proper, was his conduct in that respect an 
exhibition of gross carelessness and recklessness in respect 
to the rights of the plaintiffs? And in connection with that 
it may be proper also for you to consider what took place 
as soon as the fact was discovered or ascertained that 
defendants were over the line. Obviously if the parties 
had proceeded at once, if notice had been given to the 
plaintiffs and they proceeded at once as best they could 
to ascertain the amount and value of the ore taken from 
the stope, it would perhaps have been easier than some 
months later; and with respect to a matter of that kind 
we may say that if a very long time should pass, as, 
for instance, several vears, before any steps should be 
taken towards ascertaining the quantity of-ore taken 
from the stupe, the property would have been in a con- 
dition in which very Vittle could be determined in re- 
spect to it—that is, if time had passed so great that the stope 
must have fallen in, in great part, and its original outlines 
greatly changed, you can understand that the process 
which has been pursued in this instance would have be- 
come impracticable. Under the circumstances, there was 
undoubtedly a duty resting upon defendants .to notify 
eemagrore at once of the fact that their territory had 
veen invaded, and that something had been taken from 
t, in order that steps might be taken to determine the 
fact and to settle the matters in difference between 
the parties. This was not done; indeed, the fact that it was 
not done, ther with the circumstance that the parties 
went over there, is conceded. Defendants went upon plain- 
tiffs’ claim without knowledge that they were on the territory 
of their neighbor, but without taking steps to ascertain 
where the true line was between them. If, in your Judg- 
ment, these things amounted to gross carelessness and reck- 
lessness upon the part of the defendants, you may regard the 
circumstance in determining the damages to given to 
the plaintiffs—that is to say, if you take that view of it, if 
you think that this conduct on the part of defendant 
amounted to gross carelessness on their part and a 
wanton and reckless disregard of the rights of the 
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| __ of the defendants towards plaintiffs, then these ci es. 


plaintiffs under the circumstances, the value of 
the damage to be awarded, may be enhanced as, 
a Yoram you think ought to be done; but if, on the 


nd, you say there was nothing in thie which was repre- he 


hensible, nothing which amounts to mi 


on the part 
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case last mentiuned the damages to be awarded 
very much in the discretion of the jury, because the 
would not permit one man to go upon the ground of a 
willfully and knowingly with a purpuse to take his 
against his will and without his knowledge, but wou 
pose upon him a ory, severe punishment. There ie not 
element in this case. is conceded that these parties were not | 
acting with a direct intent to take the ores of the plaintiffs ; _ 
were blundering, proceeding carelessly, apparently, a 
without any adequate measurements or surveys to ascertain — 
whether they were in. their own ground or elsewhere. The 
question is, what weight that circumstance shall bave with 
you in determining the matter of damages.” 


* 


If the admissions did not go to the point of showing care- 
lessness or negligence, and there is no pretense they did, 
then the argument made in support of this assignment of 
errors is inapposite. 

All that teetimony objected to, including these admissions 
together with that mass of independent testimony of knowl- 
edge introduced without objection and the admissions made 


by defendants on the trial, it will be observed, was by the 
court withdrawn from the consideration of the jury. 

Upon the point urged, that the court erred in refusing to 
pegnit the introduction of the ore receipts, constituting the 
third assignment of errors, in addition to what we have 
said on the failure of defendants to show their materiality, 
we wish to say that while it is true the foreman of the mine 
may be understood to have said that two-fifths of the work - 
men employed on the mine were employed in working in 
the territory in question, yet there is no testimony to show 
that the other three-fifths of the force were engaged in ex- 
tracting ore elsewhere. To any one familiar with mining, 
to learn such to be a fact would be as great a surprise as an 
indulgence in such a presumption without knowledge is 
absurd. Besides, it appears from the testimony of Drum- 
mond, the foreman (page 124), taken in connection with the 
testimony of Crawford (page 29) and the testimony of 
McNamara (pages 44 and 45), that a body of ore more than 
10 feet in length and 7 or 8 feet in thickness was mined 
from this territory and carried over and deposited in the 
territory of the Col. Sellers, which ore was not shipped 
during the period of time it is claimed these receipts cover, 
and hence, if for no other reason, the receipts were properly 
excluded. 


Respectfully submitted. 


A. W. Rucker, 
Attorney for Defendants in Error. 
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a Transcript. 


In the Supreme Court for the Teershety of Utah. June Term, A. D. 
1886. 


Tue PEopLe OF THE TERRITORY OF Urau, on the Relation of Wm. 
= she United States District Attorney for said Territory, 
aintiff, : 


v8. 
Nepui W. Crayton, Defendant. 
Appeal from the third district court. 


F. S. Richards, Le Grand Young, Sutherland & McBride, Arthur | 
Dickson, 


Brown, Ben. Sheeks, attorneys for appellant; William. H. 
Parley L. Williams, attorneys for respondent. 


1 Complaint. 


In the District Court of the Third Judicial District of Utah Terri- - 


tory, County of Salt Lake. 


Tue PropLe oF THE TeRRITORY OF UTan, on the Relation of Wm. 
= — United States District Attorney for said Territory, 
alntiff, 


v8. 
Nepati W. Crayton, Defendant. 


The People of the Territory of Utah, by William H. Dickson, 
United States district attorney for said Territory, complains of the 


said defendant, and alleges that heretofore, to wit, in the year A. D. 


1879, the said defendant, Nephi W. Clayton, did usurp and intrude 
into the office of auditor of public accounts in and for the said Ter- 
ritory ‘of Utah, and ever since that time he has and does still hold 
me exercise the functions of said office without authority of law 
therefor. 


And the said plaintiff, by the said district attorney, further com- 
me and alleges that heretofore, to wit, on the twenty-fifth day of . 


anuary, A. D. 1886, and during the session of the twenty-seventh 
legislative assembly of said Territory, Eli H. Murray, Governor of 
said Territory, duly nominated Arthur Pratt to be auditor of public 
accounts for said Territory, and did then and there t the name 

of the said Arthur Pratt to the legislative council of said T 
while the same was in session, and requested its advice 


2 consent to the appointment of said Pratt to the said office; — 


that the said council arbitrarily and without lawful right or 
excuse failed, neglected, and refused to take any action whatever 
upon said nomination so presented ; that the said seasion of the said 
legislative assembly and council expired on the twelfth dey of March, 
A. D. 1886, and the same finally adjourned on that day without 
having taken any action whatever upon said nomination and leay- 
—— said office without any lawful incumbent. ° 
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laintiff further alleges that the Governor of said Territory, at the i 
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NEPHI W. CLAYTON VS. 


twenty-fifth and twenty-sixth sessions of said legislative assembly, 
nominated and presented to said council the name of a person to fill 
the said office of auditor of public accounts, but the said council, at 
each of said sessions, failed and refused to take any action thereon; 
that the refusal of the said council to take any action at its said sev- 
eral sessions upon said nominations was with the full knowledge and 
information of the said council, and each and every member thereof, 
that the said defendant was then unlawfully holding and exercising: 
the functions of said office; and, as plaintiff is informed and believes, 
and upon its information and belief alleges the fact to be, that such 
refusal on the part of said legislative council was for the purpose and 
with the intention and design of unlawfully aiding and abetting the 
said defendant in his said usurpation of, intrusion into, and unlaw- 
ful exercise of the duties of said office. 

That heretofore, to wit, on the thirteenth day of March, 1886, and 
after the final expiration and adjournment of said legislutive assem- 
bly and council, the said ~~ Murray, as Governor as aforesaid, 
duly appointed the said Arthu, ’ratt.to be auditor of public accounts 
for said Territory; that thereupon, to wit, on the sixteenth day of 
March, 1886, the said Arthur Pratt duly qualified by taking the 
oath of office and executing an official bond, with sufficient sureties, 
as required by law; and thereafter, to wit, on the seventeenth day 
of March aforesaid, he was duly commissioned as such officer. 

That, after being so appointed and commissioned and having so 
qualified as such officer as aforesaid, the said Arthur Pratt, on said 
last-named day, duly demanded of said defendant that he surrender 
to him the said office and the insignia thereof, which demand was 
then and there refused by the said defendant. | 

Wherefore the said plaintiff demands judgment that the said de- 
fendant is not entitled to the said office, and that he be ousted there- 
from; that the said Arthur Pratt is entitled to said office, and that 

he be put into possession thereof, together with the books, 
3 safe, and all and singular the insignia thereto belonging, and 
that the said defendant pay the costs herein. 
WM. H. DICKSON, 


U. S. Attorney for Utah Territory. 
[Endorsed :] Third distriet court. No. 6499. Territury of Utah, 
ex rel, W. H. Dickson, U. S. district attorney, vs. Nephi W. Clayton. 
Complaint. Filed March 19th, 1886. J. M. Zane, clerk, by H. 
‘ G. MeMillan, deputy clerk. Issued March 19th, 1886. 


Answer. 
(Title.) ‘ 
Now comes the said defendant, Nephi W. Clayton, and for answer 


to the complaint of plaintiff denies that in the year of 1879, or at 
any other time, he, the said defendant, did usurp or intrude into the 


office of auditor of public accounts in and for said Territory ; denies - 
that ever since that said time, or any time, he has or does exercise 
the functions of said office without the authority of law therefor. ~ - 
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legislative assembly of said Territory, the said Governor duly, or 
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one 


Defendant has no information or belief sufficient to enable. im 
to answer the allegation of the complaint to the effect that on the . 
25th day of January, 1886, during the session of the twenty-seventh: 


a . om 


at all, nominated Arthur Pratt to be auditor of public accounts for 
said Territory, or that said Governor did then or there, or at 
resent the name of Arthur Pratt to the legislative council.of said 
erritory while the same was in session, or requested its advice or 
consent to the appointment of said Pratt to said office, and defend- 
ant on that ground denies said allegation. ) 

Defendant denies that said council arbitrarily, or without lawful 
right or excuse, failed, neglected, or refused to take any action what- 
ever upon said nomination so presented. Defendant denies that 
said legislative assembly adjourned on the named or any other day 
whatever leaving the said office without a lawful incum 

Defendant has no information relating to the allegation to the 
effect that said Governor, at the twenty-fifth or twenty-sixth session 
of said legislative assembly, nominated or presented to said council 
the name of a person to fill said office of auditor of public ac- 

counts, or that the said council, at each or either of said ses- 
4 sions, failed or refused to take any action thereon, and on that 
ground defendant denies said allegation. 

Defendant denies that the said alleged refusal of the said council 
to take any action at its said several sessions upon said alleged 
nominations was with the full or any knowledge or information of a 
said council, or of each or any member thereof, that the said de- aa 
fendant was then unlawfully holding or exercising the functions of ee 
said office. 

Defendant denies that such or any refusal on the part of said 
legislative council was for the purpose or with the intention or | 
design of unlawfully aiding or abetting the said defendant in rps 
ing or intruding into or in unlawfully exercising the duties of 


office. 

Defendant denies that on the said 13th day of March, 1886, or at 
any other time, or after the final expiration or adjournment of said a 
legislative assembly or council, the said Eli H. Murray, as Governor a 
as aforesaid, duly appointed the said Arthur Pratt to be auditorof ~~ 
public accounts for said Territory, or that thereupon, or on the 16th a 
day of March, 1886, or at anv other date, the said Pratt duly quali- 
fied by taking the oath of office or by executing an official bond 
with sufficient or gny sureties, as required by 


thereof, which demand was then and there refused. _ 
Further answering the complaint of said plaintiff, | 

alleges on the ist day of August, of the year 1880, he wasa 

citizen of the United States, over the age of 21 years, and then and 
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4 NEPHI W. CLAYTON VS. 
there was, and ever since has been, and now is eligible under the 
* laws to hold office in Utah, and that at the regular election of that 
year, to wit, on the second Monday of August, 1880, this defendant 
i ae elected auditor of public accounts for the Territory of 
 . tah. 
‘ That afterwards, to wit, in September of 1880, Eli H. Murray, the 
then Governor of Utah Ternitory, then and there under his hand 
and the seal of said Territory issued to the defendant a commission 
as such auditor, which was also signed by the secretary of said 
Territory. 
5 Defendant further alleges that since suid election of 1880 
no one has been elected to fill said office or as such officer, nor 
has said defendant resigned, and that he is, by virtue of said elec- 
tion and the said commission of said Governor and not otherwise, 
acting as auditur of public accounts for said Territory. 
Wherefore said defendant prays to be hence dismissed with his 


- costs herein. 
F. S. RICHARDS, 
LE GRAND YOUNG, 
SUTHERLAND & McBRIDE, 
ARTHUR BROWN, 
BEN. SHEEKS, 
Attorneys for Defendant. 


TERRITORY OF UTAH, \ ad 
. County of Salt Lake, |“ ° 


Nephi W. Clayton, being duly sworn, on his oath deposes and 
says that he is the defendant in this action, and that he has read the 
foregoing answer, and that the contents thereof are true of his own 
= knowledge, except as to those matters therein stated on information 
and belief, and as to those matters he believes it to be true. 

NEPHI W. CLAYTON. 


Subscribed and sworn to before me this 29th day of March, 1886. 
W. VAN COTT, 
fe : Notary Public. 


vague No. 6499. Third district court. People of Utah 
Territory vs. Nephi W. Clayton. Answer. Filed March 29th, 1886. 
J. M. Zane, clerk, by H. G. McMillan, deputy clerk. Received a copy 
of the within this 29th day of March, 1886. Wm. H. Dickson, per 
_P. L. Williams, meg for plaintiff. F.S. Richards, Le Grand 
Young, Sutherland & McBride, Arthur Brown, Ben. Sheeks, attor- 
neys for defendant. : 


Demurrer. 
(Title of court and cause.) 


Now comes Nephi W. Clayton, the defendant in the above- 


6 entitled action, and demurs to the complaint of plaintiff, and 
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for cause alleges that said complaint does not state facts sufficient i 
constitute a cause of action. 2, Seales 
: F. S. RICHARDS, 


LE GRAND YOUNG, 
SUTHERLAND & McBRIDE, 
ARTHUR BROWN, 7 


Endorsed : Title of court and cause. Demurrer. Received copy 
of the within this 28th day of March, 1886. W.H. Dickson, per 
P. L. Williams, rene | for plaintiff. Filed March 30th, 1886. J. 
M. Zane, clerk, by, H. G. McMillan, deputy clerk. F.S. Richards, 
Le Grand Young,Sutherland & McBride, Arthur Brown, Ben. Sheeks, 
attorneys for defendant. 


Notice of Motion. 
(Title of court and cause.) 


To the said defendant and to his attorneys in the above-entitled 
cause : 

Please take notice that the plaintiff will, on Saturday, the 10th 
day of April, A. D. 1886, at ten o’clock a. m. of that day, or as soon. 
thereafter as counsel can be heard, at the court-room of the said court, . 
in Salt Lake City, in said county and Territory, move the said court 
for judgment herein against the said defendant that he is guilty of 
usurping and intruding into the said office of auditor of public ac- 


counts in and for the said Territory of Utah, and of unlawfully — 


holding and exercising the same, and that he be excluded from the 
said office and adjudged to pay the costs of this action. 
The said motion will be made upon the pleadings now on file in 


the said action. 
WM. H. DICKSON, 
U. S. Attorney for Utah Territory. 


It is hereby stipulated and agreed that the laintiff be ‘allowed 
five days from and after the determination of the above motion to 
plead to the defendant's answer on file herein. | 


April 5th, 1886. 
LE GRAND YOUNG, . 
Per W. VAN COTT, 


Attorneys for Defendant. 


7 [Endorsed :] Title of court and cause. Notice of motion, 
Copy received April 5th, 1886. F. 8. Richards, Le Grand 

Young, Sutherland & McBride, Arthur Brown, Ben. Sheeks, uttor- 

for defendant. Filed April 5th, 1886. J. M. Zane, clerk, by 

H. G. McMillan, deputy clerk. 
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" \NEPHI W. CLAYTON VS. 
(Title.) 


This cause came on this day to be heard on the plaintiff’s motion 
for judgment on the pleadings and on the defendant’s demurrer to 
the complaint. W. ir Dickson, district attorney, and P. L. Wil- 
liams appeared as attorneys for the plaintiff, and Le Grand Young, 
Arthur Brown, Ben. Sheeks, and J. G. Sutherland as attorneys for 
the defendant. 

The plaintiff then and there objected that said defendant had no 
right to demur to that part of the complaint which relates to the 
title of Arthur Pratt to the cffice of auditor of public accounts, nor 
to discuss or take part in the trial of such title ._ 

The court sustained said objection and ruled accordingly; to which 
ruling and decision the defendant then and there excepted. 


April 26th, 1886. 
C. 8S. ZANE, Judge. 


Endorsed: Filed _— 16th, 1886. J. M. Zane, clerk, by H. G. 
McMillan, deputy clerk. 


Judgment. 
(Title of court and cause.) 


This case having heretofore come on regularly for hearing upon 
the demurrer of the said defendant to the complaint and also upon 
the motion of plaintiff for judgment of ouster against the said de- 
fendant upon the pleadings on file herein, and the’same havin 
been argued by the counsel of the respective parties and submit 
to the court, and the same having been considered : 

It is now ordered and adjudged that the said demurrer of the 
said defendant be, and the same is hereby, overruled and denied ; 
and it is further ordered and adjudged that the answer of the said 
defendant is insufficient as a defense or justification for his holding 
and exercising the functions of said office; that the said defendant, 
Nephi W. Clayton, is guilty of usurping and unlawfully holding 

and exercising the said office of territorial auditor of Utah 
8 Territory, and that said defendant be, and he is hereby, ex- 

cluded from the said office and from exercising any of the 
duties pertaining thereto. / 

And the said court, having heard the proofs offered and admitted, 
ex parte, upon the right of the said Arthur Pratt, named in said com- 
plaint, to be admitted into and hold the said office of territorial audi- 
tor of Utah: 

It is further considered, ordered, and adjudged that the said Arthur 
Pratt is the lawfully  gorsang and commissioned auditor of said 
Territory, and is entitled, after taking the oath of office and execut- 
ing such official bond as by law required, to use, hold, and exercise 
the said office and perform the duties thereof and receive the emol- 
—— be belonging until his successor is duly appointed and 
qualified. 

And it is further ordered and adjud that tlie said defendant, 
Nephi W. Clayton, do forthwith yield and deliver up to the said 
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Arthur Pratt tee said office of territorial auditor and all the books a 
pers, keys, urniture, rty, monies, belong- 

co or pertaining to the said Pfive oF the business thereof, and that | 

the said plaintiff have and recover of and from the said defendant 

the costs herein, taxed at twenty-two dollars and fifty. cents. 
Judgment entered April 21st, 1886. 


A true copy. 
Attest: 
[CLERK’S SEAL. ]} H. G. McMILLAN, 
Deputy C 


Endorsed : Title of court and cause. Judgment filed April 2ist, 
1886. J. M. Zane, clerk, by H. G. McMillan, deputy ns : 


Notice of Appeal. 
(Title of court and causze.) 


Please take notice that the defendant in the above-entitled action 
hereby appeals to the supreme court of Utah Territory from the 
judgment therein made and entered in said district court on the 
21st day of April, 1886, in favor of said plaintiff and against said 
defendant in said action and from the whole thereof. 

Dated April 21st, 1886. 

F. 8S. RICHARDS, 


LE GRAND YOUNG, 
SUTHERLAND & McBRIDE, 
BEN. SHEEKS, 

ARTHUR BLOWN, 


Attorneys for Defendant. 


9 To the clerk of said district court, and to William H. Dick- 
son and Parley L. Williams, attorneys for plaintiff. 


[Endorsed:] Title of court and cause. Notice of appeal. Re- 
ceived copy of the within this 21st day of Apel. 1886. Wm. H. 
Dickson, P. L. Williams, attorneys for — . Filed April 24th, 
1886. J. M. Zane, clerk, by H. G. McMillan, deputy clerk. F.S. 
Richards, Le Grand Young, Sutherland & McBride, Arthur Brown, 
Ben. Sheeks, attorneys for defendant. 


Tue Props, upon the Relation of the U. 8S. Attorney, 


v8. 
Nernuit W. CLayTon. 


The court having made and filed its judgment herein, and said 
case being now brought on to be further heard upon the application 
for a supersedeas bond to be fixed in amount, pending an appeal to 
the supreme court of this Territory by defendant, and the court, 
having now considered the premises, orders that said bond be, and 
the same is hereby, fixed and allowed at the penal sum of five thou- 
sand dollars. ) 
April 24th, 1886. 
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NEPHI W. CLAYTON V8. 


(Title of court and cause.) 


Whereas the defendant in the above-entitled action is about to 
appeal’ to the supreme court of the Territory of Utah from the judg- 
ment and decree rendered against the defendant in said action in the 
district court in favor of the plaintiff in said action, on the 21st day 
of April, 1886, that the said defendant be ousted from the office of 
auditor of public accounts of the Territory of Utah, and that he 
turn over the monies, books, and papers of the said office to Arthur 
Pratt, adjudged to be the rightful auditor of public accounts of said 
Territory by the said judgment of the said court: 

_ Now, therefore, in consideration of the premises and of such ap- 
peal, we, the undersigned, George Goddard, Thomas W. Jennings, 
G. H. Snell, and Joseph A. Jennings, do hereby severally undertake 
and promise on the part of the appellant that the said appellant 
will pay all damages and costs which may be awarded against the 
said defendant and appellant on tlie appeal or on a dismissal thereof, 
not exceeding three hundred (300) dollars, to which - mount we ac- 

knowledge ourselves jointly and severally bouad. 
10 And whereas the said appellant is desirous of staying the 
execution of the said judgment so appealed from, staying the 
delivery of the said office and the documents, monies, and the in- 
signia of said office to the said Arthur Pratt, pending the said ap- 

al; and whereas the judge of the said court, Honora le Charles 8. 
Zane, has fixed the penalty of a supersedeas bond on such appeal at 
the sum of five thousand (5,000) dollars, therefore the said sureties 
above named do further, in consideration of the premises and of said 
appeal, severally undertake and promise and do furtlier acknowledge 
ourselves further bound in a sum of five thousand (5,000) dollars 
that if the said judgment so appealed from, or any part thereof, be 
affirmed or the appeal be dismissed the said appellant, Nephi W. 
Clayton, will obey the order of the appellate court upon the appeal. 

In witness whereof we have heret:nto set our hands and sale this 
third (3d) day of May, A. D. 1886. 

; . GEORGE GODDARD. 
THOMAS W. JENNINGS. 
G. H. SNELL. : 
JOS. A. JENNINGS. 
Territory or Utan, \ 

County of Salt Lake, ” 


George Goddard, Thomas W. Jennings, G. H. Snell, and Jos. A. 
Jennings, being first duly sworn, depose and each for himself says : 


I am one of the sureties named in the foregoing undertaking. Iam - 


worth the sum of five thousand three hundred dollars over and 
above all my just debts and liabilities and exclusive of property ex- 
empt from execution. I am a resident and freeholder of the Terri. 


tory of Utah. 

GEORGE GODDARD. [seat] 
THOS. W. JENNINGS. fseat. 
G. H. SNELL. SEA 
JOS. A. JENNINGS. SEAL. 


Subscribed and sworn to this 3d day of 1 
(sxat.] SOSEPE F 


Notary Public. 
Joseph A. Jennings , 
| 


Notary Public. 


11 | Endorsed: Title of court and cause. Su bond. 
Filed May 4th, 1886. J. M. Zane, clerk, by H. G. McMillan, 
deputy clerk. 


Subscribed and sworn to by the above-named 
this 4th day of May, A. D. 1886, before me— 
[seat.] WILLIAM 


Order. 
(Title of court and cause.) 


Upon application of defendant’s attorneys defendant is allowed 
time until June 7th to file his transcript on appeal to the supreme 
court of this Territory in this case. 

May 24, 1886. 


TEaRRiTorY OF UTAH, } atk 
County of Salt Lake, j~° 


I, John M. Zane, clerk of the third judicial district court of Uteh 
Territory, do hereby certify that the foregoing.is a full, true, and 
correct copy of the original complaint, answer, demurrer, notice of 
motion for judgment on the pleadings, objection and ruling of the 
court thereon and exception, judgment of the court, notice of appeal, 
order of the court allowing supersedeas bond, undertaking on appeal 
and supersedeas bond, and order allowing defendant till June 7th — 
“ bee transcript and all endorsements in the above-entitled action 

in my | 

Witness my hand and the seal of said court at Salt Lake City this 
25th day of May, A. D. 1886. 

[seat.]} J. M. ZANE, Clerk, 
By H. G. McMILLAN, 
Deputy Clerk. 


Endorsed: Title of cause. Transcripts. Filed May 25, 1886. 
E. T. Sprague, clerk. | 
12 SaTuRDAY, June 12th, A. D. 1886. 
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Tue Propte, &c., ex rel. Dickson, Respondents, 
v8. 
Neput W. Crayton, Appellant. © 


From 3d dist. 
This cause coming on regularly for hearing was 5 78 
Sutherland and Arthur Brown for appellant [and] » Le 


for respondents. 
2—1107 
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NEPHI W. CLAYTON VS. 
Monpay, June 14, A. D. 1886. 
* * * 


* * x 


Tue Prop e, ex rel. Dickson, Respondents, 


v8. . 
Nepui W. Crayton, Appellant. 
From 3d dist. 


This cause was further argued by B. Sheeks for appellant, sub- 
mitted, and taken under advisement. 


Saturpbay, June 19, A. D. 1886. 
* 


* * * * * * 
Tue Peop.e oF THE TERRITORY OF UTauH, on the Relation of W. H- 
Dickson, Respondents, 


v8. 
Nepui W. Crayton, Appellant. 
From 3d dist. 


This cause having been heretofore argued and submitted, 

12} and the court being sufficiently advised thereon, it is now 

here considered, ordered, and adjudged that the judgment of 

the district court therein be and the same is hereby affirmed, and 

_ respondents have and recover of and from appellant —— dol- 
ars costs. 


13 : Opinion of the Court. 
In the Supreme Court, Utah Territory. 


Tae PEop_e oF THE TERRITORY OF UTanH, upon the Relation of W. 
-H. Dickson, United States District Attorney for said Territory, 
Respondent, 


v8. 
Nepui W. Cayton, Appellant. 
> Powers, J.: 


This is a proceeding in the nature of a quo warranto to determine 
the right of the appellant to the office of auditor of public accounts 
for the Territory of Utah. The complaint alleges that “in the year 
A. D. 1879 the said defendant, Ne hi W. Clayton, did usurp and 
intrude into the office of auditor of public accounts in and for the 
said Territory of Utah, and ever since that time he has, and does 
still, hold and exercise the functions of said office without authority 
of law therefor.” 

The complaint further states that “on the twenty-fifth day of 
January, A. D. 1886, and during the session of the twenty-seventh 
legislative assembly of said ‘Territory, Eli H. Murray, Governor of 
said Territory, duly nominated Arthur Pratt to be auditor of public 
accounts forsaid Territory, and did then and there present the name 
of the said Arthur Pratt to the legislative council of said Territory 
while the same was in session, and requested its advice and consent 
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to the appointment of~said Pratt to the said office; that: the said 
council arbitrarily and without lawful right or excuse failed, ne- 
glected, and refused to take any action whatever upon said | 


n so presented; that the said session of the said legislative essem- 
bly council ys on the twelfth day of March, A. D. 1886, 
and the same finally adjourned on that day without eng es 
any action whatever upon said nomination, and leaving the said 
ce without any lawful incumbent.” | fe 
“Plaintiff further alleges that the Governor of said Territory, at 
the twenty-fifth and twenty-sixth sessions of said legislative assem- 
bly, nominated and presented to said council the name of a per- 
son to fill the said office of auditor of public accounts; but the said 
council, at each of said sessions, failed and refused to take any action 
thereon; that the refusal of the said council to take any action at 
its said several sessions upon said nomination was with the 


member thereof, that the said defendant was then unlawfully hold: 
ing and exercising the functions of said office, and, as tiff is 
informed and believes, and upon his information and belief alleges 
the fact to be, that such refusal on the part of said legislative coun- 
cil was for the pu and with the intention and of unlaw- 
fully aiding and abetting the said defendant in his sai soupeae 
intrusion into, and unlawful exercise of the duties of sai , 

“That heretofore, to wit, on the thirteenth day of March, 1886, and 
after the final expiration and adjournment of said legislative assem- 
bly and council, the said Eli H. Murray, as Governor as aforesaid, 
duly appointed the said Arthur Pratt to be auditor of public accounts. 
for said Territory ; that thereupon, to wit, on the sixteenth day of 
March, 1886, the said Arthur Pratt duly qualified by taking the 
oath of office and executing an official bond, with sufficient sureties, 
as required by law, and thereafter, to wit, on the seventeenth day of 
March aforesaid, he was duly commissioned as such officer.” | 

“That after being so appointed and commissioned, and having so 
qualified as such officer as aforesaid, the said Arthur Pratt, on said 
last-named day, duly demanded of said defendant that he surrender 
to him the said office and the insignia thereof, which demand was 
then and there refused by the said defendant.” 

“ Wherefore the said plaintiff demands jud t that the said de- 
fendant is not entitled to the said office, and he be ousted there- 
from; that the said Arthur Pratt is entitled to said office, and that 
he be put into possession thereof, together with the books, safe, and 
all said singular the insignia thereto belonging, and that the defend- 
ant pay all costs herein. 

The defendant answered and denied any usurpation or intrusion. 
into the office, or that he was exercising the functions of the said 
office without authority of law. 

The answer continues: : | 

“ Defendant has no information or belief sufficient to enable him 
to answer the allegations of the complaint to the effect that on the 
25th day of January, 1886, during the session of the pg at gh 
legislative assembly of said Territory, the said Governor duly, or at 
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12 NEPHI W. CLAYTON VS. 


all, nominated Arthur Pratt to be auditor of public accounts for 
said Territory, or that said Governor did then and there, or at all, 
resent the name of Arthur Pratt to the legislative council of said 
erritory while the same was in session, or required its advice or 
consent to the appointment of said Pratt to said office, and defend- 
ant on that ground denies said allegation.” . 

“ Defendant denies that said council arbitrarily or without lawful 
right or excuse failed, neglected, or refused to take any action what- 
ever upon said nomination so presented. Defendant denies that 
said legislative assembly adjourned on the named or any other day 
whatever leaving said office without an incumbent.” 

“ Defendant has no information relating to the allegation to the 
effect that said Governor, at the twenty-fifth or twenty-sixth session 
of said legislative rye nominated or presented to said council 
the name of a person to fill said office of auditor of public accounts, . 
or that the said council, at each or either of said sessions, failed or 
refused to take any action thereon, and on that ground defendant 
denies said allegation.” 

“ Defendant denies that the said alleged refusal of the said council 
to take any action at its said several sessions upon said alleged 
nominations was with the full or any knowledge or information of 
said council, or of each or any member thereof, that the said de- 
fendant was then unlawfully holding or exercising the functions of 
said office.” 

“ Defendant denies that such or any refusal on the part of said 
legislative council was for the purpose or with the.intention or de- 
sign of unlawfully aiding or abetting the said defendant in-usurping 
* intruding into or in unlawfully exercising the duties of said 
office. 

“ Defendant denies that on the said 13th day of March, 1886, or 
at any other time or after the final expiration or adjournment of 
said legislative assembly or council, the said Eli H. Murray, as Gov- 
ernor as aforesaid, duly appointed the said Arthur Pratt to be audi- 
tér of public accounts for said Territory. or that thereupon or 6n 
the 16th day of March, 1886, or at any other date, the said Pratt 
duly qualified by taking the oath of office, or by executing an offi- 
cial bond, with sufficient or any sureties, as required by law or 
otherwise ; denies that thereafter, on the date alleged or any date, 
he, the suid Pratt, was duly or otherwise commissioned as such 
officer. Defendant denies that after being so appointed or commis- 
sioned, or after wy qualified as such officer as alleged, the said 
Arthur Pratt, on said last-named day or at any other time, duly de- 
manded of said defendant that he surrender to him the said offige 
or the insignia thereof, which demand was then and there refused.” 

“Further answering the complaint of said plaintiff, defendant 
alleges that on the lst day of August, of the year 1880, he was a 
citizen of the United States, over the age of 21 years, and then and 
there was, and ever since has been and now is, eligible under the 
laws to hold office in Utah, and that at the regular election of that 
year, to wit, on the second Monday of August, 1880, this defendant 
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sah elected auditor of public accounts for the Territory of 
tah.” . 

“That afterwards, to wit, in September of 1880, Eli H. Murray, 
the then Governor of Utah Territory, then and there, under his hand 
and the seal of said Territory, issued to the defendant a commission 
as such auditor, which was also signed by the secretary of said Ter- 


ritory.” 

| Defendant further all that since said election of 1880 no one 
has been elected to fill said office or as such officer, nor has said de- 
fendant resigned, and that he is, by virtue of said election and the 
said commission of said Governor and not otherwise, acting as audi- 
tor of public accounts for said Territory.” 

“ Wherefore said defendant prays tu be hence dismissed, with his 
costs herein.” 

The defendant also demurred to the complaint upon the ground 
that it did not state facts sufficient to constitute a cause of action, 
and the plaintiff moved for judgment upon the pleadi The 
matter coming on to be heard, the court overruled the demuaveer 
and adjudged the answer of the defendant insufficient as a defense 
or pa ance for his holding and exercising the functions of the 
said office; that the defendant was guilty of usurping and unlaw- 
fully holding and exercising the said office, and that he be excluded 

‘ therefrom. The judgment of the court : | 
14 “And the said court having ‘heard the proofs offered and 

admitted, ex , upon the right of the said Arthur ro 
named in said complaint, to be admitted into and hold the 
office of territorial auditor of Utah :” 

“It ia further considered, ordered, and adjudged that the said 
Arthur Pratt is the lawfully eppointed and commissioned auditor of 
said Territory, and is entitled, after taking the oath of office and 
executing such official bond as by law required, to use, hold, and 
exercise the said office and perform the duties thereof and receive 
the emoluments thereto belonging until his successor is duly ap- 
pointed and qualified.” . 

“And it is further ordered and adjudged that the said ar von 
Nephi W. Clayton, do forthwith yield and deliver up to the 
Arthur ao the ae office of territorial en gp all = books, 

pers, keys, safes, furniture, property, moneys, and records belong- 
boar or 4 ining to the said office or the business thereof, and that 
the said plaintiff have and recover from the said defendant the 
herein, taxed at twenty-two dollars and fifty cents.” 

From this judgment the defendant appeals. 

It will be seen that the defendant founds his right to hold the 
office upon the fact that at the regular election held on August Ist, 
1880, he was elected to the position by the people of U ; 
wards commissioned by the Governor; that no one 
elected to fill the office. He does not allege that he ever qualified 
as required by law, but insists “that by virtue of said and 
the said commission of said Governor, and not otherwise,” he is act- 
ing as auditor of public accounts. | 

y the provisions of an act of this Territory, entitled “An act to 
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14 NEPHI W. CLAYTON VS. 
provide for the appointment of a territorial treasurer and auditor of 
public accounts,” it is provided in section 1: “That a treasurer and 
auditor of public accounts shall be elected by the joint vote of both 
houses of the legislative assembly, whose term of office shall be four 
years and anti. their successors are elected and qualified, unless 
sooner superseded by legislative action.” Comp. laws, 1876, p. 90. 

In 1878, the legislative assembly passed an act, which was duly 
approved, providing that “the territorial treasurer and auditor of 
public accounts shall be hereafter elected by the qualified voters at 
the general election in August, 1878, and biennially thereafter, and 
the present incumbents shall hold their respective offices and per- 
form the duties of the same until the next general election and 
until their successors shall be elected and qualified.” Laws 1878, p. 
2754. 

It is contended by the plaintiff and respondent that the law pro- 
viding for the election of a treasurer and auditor of public accounts 
is in conflict with section 7 of the organic act of Utah and with 
section 1857 of the Revised Statutes of the United States, and that 
7 the defendant is not legally entitled to the office held by 

im. 

Section 7 of the organic act of the Territory provides: “ That all 
township, district, and county officers, not herein otherwise provided 
for, shall be appointed or elected, as the case may be, in such a man- 
ner as shall be provided by the Governor and legislative assembly 
of the Territory of Utah. The Governor shall nominate and, by 
and with the advice and consent of the legislative,council, appoint 
all officers not herein otherwise provided for, and in the first in- 
stance the Governor alone may appoint all said officers, who shall 
hold their offices until the end of the first session of the legislative 
assembly.” Comp. laws, 1876, p. 30. 

Section 185. of the Revised Statutes of the United States is as 
follows: “All township, district, and county officers, except justices 
of the peace and general officers of the militia, shall be appointed 
or elected in such manner as may be provided by the Governor and 
legislative assembly of each Territory; and all other officers not 
herein otherwise provided for the Governor shall nominate and, b 
and with the advice and consent of the legislative council of eac 
Territory, shall appoint.” 

Congress having the paramount right to legislate for the Territo- 
ries, it must be conceded that if the act of the legislature under con- 
sideration is open to the objection urged against it, the same cannot 
be upheld or sustained. Taylor vs. Stevenson, 9 Pac. Rep., 644. 

In the case just cited the court had under consideration section 
1857 of the Revised Laws of the United States in connection with 
an act passed by the Legislature of Idaho providing for the appoint- 
ment of two commissioners, who, in conjunction with one other resi- 
dent of the Territory, to be selected and appointed by the two nained, 
should perform the functions of the office created for the term speci- 
fied by the law. The court in that case says: “This delegation of 
authority on the part of the Governor and legislative council to the 
two commissioners to select and appoint another must be regarded 
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with some degree of misgiving and doubt. All the powers ints 

to government, in the Territories as well as the States, are divided 
into three departments—the executive, the legislative, and the judi- 
cial. It is wisely provided that the functions to each 
of these branches of the government shall be d in a 

body of public servants, and it is apparent that the perfection of th 
system requires that the lines which separate and divide these de- 
partments shall be clearly defined and closely followed. It is also 
true, as a general proposition, that the powers confided by the funda- 
mental law to one of these departments cannot be exercised by an- 
other; and where, as in this case, the organic law provides that the 
Governor, by and with the advice and consent of the tive 
council, shall appoint the territorial officers wé do not think the 


authority can be delegated to another body and the Governor thus 
divested of his prerogative. If this can be done and sanctioned in 
one instance it may in others, and by this method or in the ex- 
ercise of the two-third legislative rule over the Governor's veto the 
executive may be deprived of the appointing power which press 
has wisely confided to the executive branch of the territorial gov- 
ernment. | 

“ We are clearly of the opinion that the act in question is in 
flict with the organic law and therefore void, and that the a 
has no title to the office of auditor of public accounts of this Terri- 
tory. It seems to us that no argument is needed to sustain thi 
conclusion. The organic act has confided to the Governor the du 
of appointing the person to fill the office by and with the advice 
and consent of the legislative council. If the Legislature can take 
from him this power and provide for the selection of the officer by 
any other mode it can take from him every prerogative he possesses. 
Con having ae out the way by which the office in question 
should be filled, the Legislature has no power to provide another dnd 
different mode.” Duncan vs. McAllister, 1 Utah, 81. 

The case just cited fully answers the argument of counsel for ap- 
pellant that the case of Clinton vs. Englebrecht, 13 Wall., 446, and 
that of Snow vs. U.8S., 18 Wall., 317, hold that another act pas 
under precisely the same conditions as the one in controversy was 
valid. See Duncan vs. McAllister, 1 Utah, 85. 

But, it is argued, if the act abaya gag Bh mode of a, 
office in question is void by reason of its ing in conflict with the 
organic act, then the offices do not exist. is court held to the 
contrary years ago, in Duncan vs. McAllister, 1 Utah, 87, and wesee 
no reason for holding otherwise at this time. The act creating the 
office in question is entitled “An act to = for the appointment 
of a territorial treasurer and auditor of public accounts.” The act 
creates the office and it provides the mode of election. It is there- 
fore twofold. The first part is valid; the latter part is invalid. The 
act must be made to read in accord with the organic law, which 
vests the power of appointment in the Governor and council. The 


Legislature of the Territory has taken the same view that we now 
take of the question, for in 1878 it aang the law, so far as the 
manner of electing the officer is d 


By the act of 1852 the 
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auditor was elected by the Legislature. By the act of 1878 he is 
elected by the people. In changing the manner of election the 
Legislature had no idea that it was legislating the office out of ex- 
istence. By its action it determined that the office remained, no 
matter. how the officer should be chosen. 
Moreover, if the whole act should be held void it would not help 
the defendant. He would be just as clearly a usurper. He has no 
more interest than any other citizen in the question whether Arthur 
Pratt, the Governor's appointee, has ‘any title to the office, and we 
think the court below properly denied the defendant’s claim 
15 _ to litigate Pratt’s title. He is not interested in the —— 
as to Pratt’s right, but only in the determination of hie own 
right to the office. People vs. Abbott, 16 Cal., 359; People vs. Miles, 
2 Mich.. 358. 
But it is insisted that while this may all be true, the act of the 
Legislature, which we hold to be invalid, has been ratified by lon 

uiescence by Congress and by the people of this Territory, as we 
as by the action of the territorial Legislature. If the Legislature 
had not the power to pass the act in the first instance it had no au- 
thority to ratify it. A legislative body may ratify an act subse- 
quently when it had the power to do the act in the first instance. It 
cannot, by ratification, make a void act valid. Congress did not 
pass the act in question, and the Territory can only exercise such 

wers as are given it expressly by Congress, or which are necessa 

in the exercise of the powers expressly granted. It is said that it is 
the duty of the Territorial secretary to report the laws passed by our 
Legislature to Congress, but the approval of Congress is not essential 
to the validity of the law, nor does its invalidity depend -upon the 
disapproval of Congress. If the law is contrary to the Constitution 
of the United States, or to the organic act, or to any law of Congress, 
it is invalid without any a of Congress ; neither can the 
acquiescence of the people of the Territory breathe the breath of life 
into an invalid law. The law in question was dead from the begin- 
ning. 

We quite ges with counsel for the respondent that an officer's 
right to hold over antil a successor is duly elected or otherwise 
chosen and qualified only follows where he has been legally in the 
exercise of the office, and in such cases he holds over as an officer 
de jure. But, on the contrary, if the incumbent has never been 
legally invested with the office, he is nothing more than an officer 
de facto. There is, in legal contemplation, in such a case a vacancy 
in the office. People vs. Stretton, 28 Cal., 382; State vs. Howe, 25 
Ohio St., 588; 18 Amr. Rep., 321; People vs. Lilton, 37 Cal., 614; 
People vs. Wells, 2 Cal., 198. 

ere being a vacancy in the office, we think there can be no 
doubt but what the Governor was authorized to fill the same by ap- 
pointment, and that the court below was correct in adjudging that 
Arthur Pratt, by virtue of the Governor’s appointment and his 
qualification under that appointment, is the auditor of public ac- 
counts for the Territory of Utah. 
It is provided by section 8 of the act of 1852 that “ vacancies may 
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when the mode of supplying vacancies is not _ ‘ 
Nothing can be p met. than. the feeemmiein. | the 
Governor in ary the appointment was clearl wer 
and strictly within his duties. If he had omitted to make 
pointment he would have failed to have done his . Hesimply 
did that which the law required him todo. We poy ag 


Pratt is the auditor of public accounts of the Terri that 
is entitled to be put in possession of said office, with 
books, safe, and all and singular the insignia thereto , 

It is also urged that the demurrer should have 
because the complaint does not set forth the facts as 
our Code. Thecomplaint is brought under chapter 5 
1884. See Laws 1884, 282. Section 692 of the act is | 
‘a “An — may be brought 2 the name of the thi 

erritory nst any person who usurps, intrudes into, holds, or 
exercises any office or franchise, real or pretended, within this Terri- 
tory without authority of law.” 

he complaint alleges that the defendant “ did usurp andi 

into the office of auditor of public accounts in and 
of Utah, and ever since that time he has and does still 
ercise the functions of said office without authority of law therefor.” 
In a criminal case it is usually sufficient to describe a | 
offense in t! e terms of the statute. It is insisted that this statement 
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rete _ it is — un sree Code. pa? « 
chan e form o ing with respect to wrongs, 

which quo warranto A formerly the remed does is simply 
as to form and not as to substance. The paiition of the parties, the 
rules of evidence, and the presumptions of the law remain thesame 
as before. As we shall see, the burden is upon the defendant to show 
his right to the office when it is challenged.by the It is not 
necessary to show or point out with great acts 


constitute the wrongful usurpation or yee, holding of chevflice 


If the defendant had an appointment it in 
and it is not necessary to allege it with the nicety required in 
actions. It is sufficient to challenge the t’s right, anc 
must disclaim or justify. \. 
The ancient writ of quo warranto was a writ of right for. eases 
inquire 


against one who usurpe any office, franchise, or | 
by what authority he supports his claim in order to 


right. 3 Bl. Com., 262. In theory, the king was the fountain of 
3—1107 | | 
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honor, of office, and of privilege; and whenever a subject undertook 
to exercise a public office or franchise he was, when called upon b 
the crown, through the writ of quo warranto, compelled to show his 
title, and, if he failed to do so, judgment passed against him. The 
foundation of the rule may have been that as all offices and fran- 
chises are the gift of the king they were deemed to be possessed by 
him, and until his grant was shown there could be no presumption 
that he had parted with them or invested a subject with the right to 
exercise, by delegation, any part of the royal prerogative ; but, what- 
ever may have been the origin of the rule, it was well established, 
and was applied also in cases where proceedings by information, in 
the nature of a quo warranto, were resorted to us a substitute for the 
writ. Rex vs. Leigh, 4 Burr, 2143. In this Territory a remedy by 
action is given in the place of the writ of quo warranto, and an in- 
formation in the nature of a quo warranto. The people are in this 
country the ultimate source of the right to hold office; and now, 
under the Code, as at common law, when the right of a person exer- 
cising an oftice is challenged in a direct proceeding by the district 
attorney, the defendant must establish his title or judgment will be 
rendered against him. People vs. Thatcher, 55 N. Y., 529; People 
vs. Woodbury, 14 Cal., 53; Flynn vs. Abott, 16 Cal., 353; State of 
Nevada vs. Haskel, 14 Nev., 209; State va. Harris, 3 Ark.. 570; 36 
Amr. Decisions, 460 ; State vs. Evans, 3 Ark., 585; 37 Amr. Decisions, 
468, 30 Amr. Decisions, note, 51, 52. 

High, in his work on Extraordinary Remedjes, sec. 713, lays down 
the rule as follows: , 

“As regards the question of intrusion into or usurpation of the 
office, to test which an information is filed, it is regarded as sufficient 
to allege generally that the respondent is in possession of the office 
without lawful authority, and, in case the pleadings are defective in 
this respect, the defect is one which should be taken advantage of 
by special demurrer.” 

/ And again, in section 716, he says that “ Where the proceedings 
are instituted for the purpose of testing a title to an office, the proper 
course for the venpuaibens is either to disclaim or justify. If he dis- 
claims all right to the office, the people are, of right, entitled to a 
judgment, as of course. If, upon the other hand, the respondent 
seeks to justify he must set out his title specially and distinctly; and 
it will not suffice that he alleges generally that he was duly elected 
or appointed to the office, but he must state specifically how he was 
—- and, if appointed to fill a vacancy caused by the removal 
of the former incumbent, the particulars of the dismissal, as well as 
of the appointment, must appear. The people are not bound to 
show anything, and the respondent must show on the face of his 
plea that he has a valid and sufficient title ; and if he fails to exhibit 
sufficient authority for exercising the functions of the office the 
peuple are entitled to judgment of ouster. Unless, therefore, the 
respondent disclaims all right to the office, and denies that he has 
assumed to exercise its functions, he should all such facts as, if 
true, invest him fully with the legal title ; otherwise he is considered 
as a mere usurper.” 
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16 The burden of proof and of allegation being upon the de- 
fendant, we think that the complaint was afficient to chal- 
lenge the right of defendant and to compel him to show his title; 
and, not having shown a valid title, ju was properly ren- 
dered against him and in favor of vernor’s appointee ; for, 
under our Code, the district attorney may, in addition to the cause 
of action in behalf of the people, set forth the name of the person 
entitled to the office in question,with a statement of his right thereto, 
and by the following section it is provided that “in such case 
judgment may be rendered upon the right of the defendant, and also 
upon the right of the party so all to be entitled, or only upon 
the right of the defendant, as the form of the action. and justice may 
uire.” Laws 1884, 283. 
here is no e.ror in the record, and the judgment is affirmed, with 
costs. 
C. 8. Zane, C. J., concurs. 
Boreman, A. J,, concurs. 


Endorsed : Filed 19th June, 1886. E. T. Sprague, clerk. 


17 Turspay, June 22d, A.D. 1886. 
* * * * * = = 
Tut Peop.e, ex rel. Dickson, Respondents, 
v8. 
Nepui W. Cuayton, Appellant. 


From 3d dist. 


\ 
Appellant, by his counsel, prays the allowance of an appeal from 
the judgment of this court to the Supreme Court of United 
States, and asks that the amount of a su bond to be given 
thereon be now fixed. This application, after brief discussion, was 
taken under advisement. 


WepNEsDAY, June 23d, A. D. 1886. 
* * * * = = = 
Tue Propte, ex rel. Dickson, Respondents, 
v8. 
Nepui W. Crayton, Appellant. 
From 3d dist. 
Upon the ication for allowance of an to the x go J 
Court of the United States in this cause, made the 22d day of June 


instant, the court being advised, it is ordered that the allowance of 


said appeal be, and is hereby, overruled and denied; and, further, — 


this court declines and refuses to fix the amount of any su 
bond to be given thereon. ett 
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18 Opinion of the Court. 
| In the Supreme Court, Utah Territory. 


Tue Prorre or THE Territory oF UraH, upon the Relation of W. 
H. Dickson, United States District Attorney for said Territory, 


v8. 
Nepui W. CLayTon, 


‘ NEPHI W. CLAYTON Vs. 


and 
Tue Prop te, ez rel., etc., vs. JAMES JACK. 


PoweEnrs, J.: 


The defendants move this court to allow them to appeal from its 
judgments to the Supreme Court of the United States. The motions 
are based upon an act of Congress entitled “An act regulating appeals 
from the supreme court of the District of Columbia and the supreme 
courts of the several Territories,” found in the Statutes of the United 
States fur 1884 and 1885, page 443. It is the act of March 3, 1885, 
and reads as follows: 

“ Be it enacted by the Senate and House of Representatives of the 
United States of America in a assembled, That no appeal or 
writ of error shall hereafter be allowed from any judgment or decree 
in any suit at law or in equity in the supreme court of the District 
of Columbia or in the supreme court of any of the Territories of the 
United States unless the matter in dispute, exclusive of costs, shall 
exceed the sum of five thousand dollars. ts 

“Src. 2. That the ae section shall not apply to any case 
wherein is involved the validity of any patent or copyright, or in 
which is drawn in question the validity of a treaty or statute of or 
an authority exercised under the United States; but in all such cases 
an appeal or writ of error may be brought without regard to the 
sym or value in dispute.” 

It is contended that the defendants are entitled to an appeal under 
each of the foregoing sections. In order to better understand the 
question before us let us consider what are the issues in these cases, 
or, in other words, what is the “ matter in dispute.” 

The proceedings were actions in the nature of warranto to de- 
termine the rights of the defendants reapestively. to the offices of 
auditor of public accounts and treasurer of the Territory of Utah. 
The questions litigated, so far as the defendants were interested, were 
their titles to the offices named. That was the only “ matter in dis- 
pute.” It isa matter which cannot be measured by dollars and 
cents, and it is clear, upon the most cursory examination, that it does 
not come within the first section of the act. 

Turning, then, to the second section, and it becomes equally clear 
that in these cases there was not involved the validity of any patent 
or copyright, and certainly there was not drawn in question the 
validity of any treaty. The question remaining is whether there 
was drawn in question the validity of any statute or of an authority 
exercised under the United States. 
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The defendants claimed to be territorial officers. They based their 
title upon an election by the le of the Territory under and by 
virtue of a territorial statute. e extent to which they were con- 
cerned in the cases was their right to hold office under a territorial 
law. They were exercising no authority under the United States, 
but they claimed their title from another source. They had no in- 
terest and had no right to be heard upon any other question. This 
court held that the territorial law was void, so far as it ed for 
an election by the people or by any other mode than that — 
out by the organic act and by section 1857 of the Revised Statutes. 
No statute of the United States was drawn in question. No conten- 
tion was made but what the organic act and section 1857 of the Re- 
vised Statutes of the United States were valid. On the contrary, it 
was a statute of the Territory and an authority exercised under and . 
by virtue of that statute which was drawn in question and was passed 


upon. The power and authority of the Legislature to upon 


the particular subject-matter was not questioned, for it has that au- 
thority. This court simply decided that the officers named could 
not be selected in the manner which the Legislature had pointed 
out. | 
In the case of the United States against Lorenzo Snow this court 
had construed a statute of Congress, and the question came up in 
the Supreme Court of the United States whether that Court ha 

jurisdiction to hear and determine the case. We can do no better 
than to quote the language of that Court. After Ne ee 
of Congress which we have now under consideration, the Supreme 
Court, speaking by Mr. Justice Blatchford, says: : 

“This act is relied on by the plaintiff in error as covering the 
present cuses. The first section of it applies solely to the judgments 
or decrees in suits at-law or in equity, measured by a mare 
value. If the second section applies to a criminal case wherein ‘is 
drawn in question the validity of a statute of or an authority exer- 
cised under the United States,’ without regard to whether there is or 
is not any sum or value in dispute, the question still remains for 
consideration whether, in the present cases, the validity of a statcte 
of the United States or the validity of an authority exercised under 
the United States is drawn in question. 

“The peculiar language of section 2 is to be noted. In section 
709 of the Revised Statutes, allowing a writ of error to review a final 
judgment or decree in any suit in the highest court of a State in 
which a decision in the suit could be had, the language is: ‘Where 
is drawn in question the validity of a treaty or statute of or an au- 
thority exercised under the United States and thedecision is against 
their validity. This language is taken from section 2 of the act 
February 5th, 1867 (14 Stat., 386), where it is fy ogra verbatim 
from section 25 of the judiciary act of September , 1789 (1 Stat., 
85). In section 2 of the act under consideration the words ‘and the 
decision is against their validity’ are not found. In section 1911 of 


the Revised Statutes in regard to Washington Territory the | | 
ad substantially from the act of March 2d, 1863. (10 Stat, 175), Ay 
is: ‘In all cases where the Constitution of the United States ora - 
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treaty thereof or acts of Congress are brought in question.’ And it 
is not limited to the case of a decision against the validity of the act 
of Congress which is brought in question, but only where the validity 
of a statute of the United States is drawn in question, or where the 
validity of an authority exercised under the United States is drawn 
in question ; but this is not limited by the requirement that the de- 
eision shall have been against such validity. ! 

“In the present cases the validity of a statute of the United States 
is not drawn in question. No such question is presented by the bills 
of exceptions, or the requests for instructions, or the exceptions to 
the charges, or anywhere else in the records. Nor is the validity of 
an authority exercised under the United States drawn in question. 
The plaintiff in error contends that the construction of the act of 
1882 is drawn in question, and also the authority exercised under 
the United States by. which he,was tried and convicted ; that the 
authority of the United States is invoked to deprive him of his lib- 
erty in a court established by Congress and acting solely by Federal 
eral power, and that the question is whether the authority exercised 
by the court under the act of 1882 is a valid authority and within 
the scope of that act, because tlie contention is that the court mis- 
construed the statute and acted ‘beyond the authority which it con- 
ferred. The authority exercised by the court in the trial and con- 
viction of the plaintiff in errar is not such an ‘authority’ as is 
intended by the act. The validity of the existence of the court and 
its jurisdiction over the crime named in the indictments and over 
the person of the defendant are not drawn in question. All that is 
drawn in question is whether there is or is not error in the adminis- 
tration of the statute. Thecontention of the plaintiff in error would 
allow a writ of error from this court in every criminal case in a Ter- 
ritory where the prosecution is based on a statute of, the United 
States, and, indeed, might go still further, for the authority of every 
court sitting in a Territory is founded on a statute of the United 
States. From the fact that a given criminal case involves the con- 
struction of a statute of-the United States, it does not follow that the 
validity of ‘an authority exercised under the United States’ is drawn 
in question.” 

he foregoing is clearly in line with the views we have expressed, 
and is an authoritative exposition of the law. It is in conflict with 
the claims set up by the defendants, and indicates that they have no 
aot to appeal. The contention made that because the court below 
held that the appointees of the Governor were entitled to the offices in 
dispute, therefore “an authority exercised under the United States ” 
is drawn in dispute, is of no moment. In deciding these cases he 
said, in substance, that the defendants are not interested in the action 
of the Governor, but only in the question as to their own right to 
hold office. They can be heard only so far as the judgment of the 
lower court affected such right. The action of the Governor cannot 
be properly criticised by the defendants. While this court expressed 
its opinion, which it now reaffirms, that the Governor was author- 
ized to do what he did do, we were not required to pass upon that 
question in disposing of the appeal of the defendants. 
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We are clearly of the opinion that the defendants have no right 
to appeal to the Supreme Court of the United States, and the motions 
for appeals are denied. 

Zane, C. J., concurs. 

Boreman, A. J., concurs. 


_ Endorsed: Filed June 23d, 1886. E. T. Sprague, clerk. 
19 * Tourspay, July 1st, A. D. 1886. 


* * * x * x * 
Tue Propte, &c., ex rel. Dickson, Respondents, 
v8. 


Nepni W. Crayton, Appellant. 
From 34d dist. P 


A petition for the rehearing of this cause, heretofore filed, was 
brought to the attention of the court and taken under advisement. 


Saturpay, July 3d, A. D. 1886. 
* * * * = * . 
THE Propre, &c., ex rel. Dickson, Respondents, 
v8. 
Nepat W. Crayton, Appellant. 


From 3d dist. 


The petition for the rehearing of this cause, heretofore submitted, 
is overruled and denied ; remittitur, mers is stayed till the next 
sessession of this court. 


Tuxsay, July 6th, A. D. 1886. 


* * * * x * * 
Tue Prop.e, ex rel. Dickson, vs. Nepn1 W. CLAYTON. 
Tue Peorpte, ez rel. Dickson, vs. JamEs Jack. 


Remittitur in each of these cases is stayed till the next session « 
this court. 


20 TuurspayY, July 8th, A. D. 1886, 


* * = * ‘S > * 
Tue Porte, ex rel. Dickson, vs. Nepn1 W. Clayton. 
Tue Propte, ez rel. Dickson, ve. James Jack. 
Remittiturs in these causes are stayed till the next session of this 


court. 
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NEPHI W. CLAYTON V8. 
~ Frupay, July 16th, A. D. 1886. 
* * * * 


* aes * 
THE Prop te, ex rel. Dickson, vs. CLAYTON. 
THE Peop.e, ex rel. Dickson, vs. JACK. 


“n each of these causes remittitur is stayed till the next session of 
this court. ) 
Tuurspay, July 22d, A. D. 1886. 

* * * * 


* * * 
THE Peopte, &c., ex rel. Dickson, vs. NepH1 W. CLAYTON. 
Tue Peoprte, &c., ex rel. Dickson, vs. JAMES JACK. 


Information having been received from the Hon. Attorney Gen- 
eral of the United States that appeal to the Supreme Court of the 
United States in each of these causes has been allowed s dg judge 
of said Supreme Court, ordered that remittitur in each be, and is 
hereby, stayed till further order. , 


21 To the Honorable Sam. F. Miller, justice of the Supreme 
Court of the United States: 

This petition of Nephi W. Clayton respectfully shows that it is 
believed that there is error in the judgment rendered against him 
in the supreme court of the Territory of Utah on the 19th day of 
June, 1886, affirming a judgment of the district court for the third 
judicial district of said Territory in the suit of The People of the 

erritory of Utah, on the relation of Wm. H. Dickson, United States 
district attorney for said Territory, against Nephi W. Clayton. 

Said judgment was rendered on a record of which a copy is hereto 
annexed, marked Exhibit A, including said judgment of affirmance; 
that subsequently, viz., on the 23d day of June, 1886, said supreme 
court of the Territory of Utah refused to allow an appeal therefrom 
to the honorable the Supreme Court of the United States, as appears 
by the order of said court, a copy of which is hereto annexed, 
marked Exhibit B. Both of said exhibits are made part of this 
petition. 

It is also believed that-an appeal from said judgment is authorized 
by the act of Congress of March 3d, 1885, regulating, among other 
things, appeals from the supreme courts of the several Territories; 
that the matter in dispute, exclusive of costs, exceeds in value the 
sum of five thousand dollars, and there is drawn in question in said 
suit authority exercised by the territorial Legislature and other 

wer exercised by the Governor of said Territory under the United 

tates. 
Wherefore Nephi W. Clayton prays that your honor may 
22-34 be pleased to allow an appeal to be tuken from said judgment 
to the Supreme Court of the United States. 
J. G. SUTHERLAND, 
J. R. McBRIDE, 
Attorneys and of Counsel for Petitioner and Appellant. 
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(Exhibit A, transcript from third district ‘court in thie case, is 
omitted in printing, being identical with the one beginning on page 
1 of this record.) ~ : | 


35 SaTuRDAy, June 19th, A. D 1886. 


* * * * * * * 


Dickson, Respondents, 
v8. 
Nepui W. Crayton, Appellant. 


From 3d dist. 


This cause having been heretofore argued and submitted, and the 
court being sufficiently advised thereon, it is now here considered, 
ordered, and adjudged that the judgment of the district court therein 
be, and is h , affirmed, and that respondents have and recover 
of and from appellant — dollars, costs. 
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Exuisir B. 
WeEpnNespay, June 23d, A. D. 1886. 
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Tue Propte, ex rel. Dickson, Respondents, 


v8. 
Nepui W. Crayton, Appellant. | 3 

From 3d dist. 4 

Upon the application for allowance of an to the eme be 
Court of the United States in this cause, made 22d day of June 
instant, the court being advised, it is ordered that the allow- 

36 = ance of said appeal be, and is hereby, overruled and denied, 


and, further, this court declines and refuses to fix the amount 
of any supersedeas bond to be given thereon. 


Territory or Uran, |e 
Salt Lake County, ' §*: 


I, Ezra T. Sprague, clerk of the supreme court of said : 
of Utah, do hereby certify that the annexed and foregoing is a full, 
true, and correct copy the record, the judgment, and the order 
refusing appeal in and of said court in the cause therein entitled, on 
file or of record at my office. 

In testimony whereof 1 have hereunto set my hand and the seal 
of said court this 25th day of June, A. D. 1886. 


[Seal Supreme Court, Territory of Utah, United States of America. ] 
[Endorsed :} Filed July 26, 1886. E. T. Sprague, clerk. nes : | A 
 4—1107 = 


4 
Ay pS \ é 
a ye Fide . 
partys ae ew 
< i ‘ eee a a ae, 


NEPHI W. CLAYTON VS. 


26 


37 Tue Untrep Srates or AMERICA, 88: 
Supreme Court of the United States. 


Nepui W. Crayton, Appellant, 
v8. 
Tue Prorte or THE TerRIToRY oF Uran, on Relation of Wm. 
H. Dickson, United States District Attorney for said Territory, 
Appellee. 


To the above-named appellee, Greeting : 

You are hereby cited And admonished to be and appear at a 
Supreme Court of the United States to be held at Washington, on 
the second Monday of October next, pursuant to an appeal filed in 
the clerk’s office of the supreme court of the Territory of Utah, 
wherein Nephi W. Clayton is appellant and you are appellee, to show 
cause, if any you have, why the judgment made and entered therein, 
on the 19th day of June, A. D. 1886, in your favor as plaintiff, 
against said Nephi W. Clayton, appellant, as defendant, should not 
be reversed and speedy justice dune the parties in that behalf. 

Witness the Honorable Sam. F. Miller, justice of the Supreme 
Court of the United States, this 14th day of July, in the year of our 
Lord one thousand eight hundred and meat o> 

AM. F. MILLER, 
Justice Sup. Court. 


38 [Endorsed :] Citation. Due service of-this citation made 
this 26th day of July, 1886. W. H. Dickson, att’y for appellee. 
Filed July 26th, 1886. E. T. Sprague, clerk. 


39 In the Supreme Court of the United States. 


Nepui W. Crayton, Appellant, 
v8 


THe TERRITORY OF Uran, ex rel. Wm. H. Dickson, U. S. Dist. 
Att’y, &c., Appellee. 


TERRITORY OF am = 
County of Salt Lake, ' 


The appellant, Nephi W. Clayton, being first duly sworn accord- 
— law, deposes as follows: 
hat in the year 1880, at the general election held in the Territory 
of Utah pursuant to law, affiant was duly elected by the qualified 
voters of said Territory to be the territorial auditor for the two years 
next ensuing, being the term of said office fixed by law, and thereb 
became and was entitled to hold the same for said term and until 
his successor was elected and qualified, as affiant is advised and be- 
lieves ; that in the year 1882, when by law a territorial auditor was 
required to be elected by the qualified voters thereof, at the general 
election provided by law, the United States election commission for 
said Territory refused to receive or count any votes cast for said 
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: office, and in the 1884, when by the 
40 law providing for election of an auditor 
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by the qualified voters such officer should have been ) 
| said commissioners pursued a like course as at the election of 1882, 
: and no successor of affiant was chosen under said law ; and affiant 
has during all said time held and still continues, as he claims, right- 
fully and legally, to hold the same; that said election com ners 
have instructed the elective officers of the various precincts and poll 
ing places in the Terri not to receive, count, or return any votes . 
> cast for said office at the election to be held in the month of August 
| of the present year, and affiant believes that none will be or. 
counted, and further states that if he is now lawfully the territorial 
auditor he will be entitled to hold and possess office until an 
| election shall take place therefor in August, 1888, or until the Su- 
| preme Court of the United States shall adjudicate ra phweche © o- 
of affiant now pending herein, which will, as affiant ed aud’ 
amet the regular course of business in said Court, be about 
three years. 
41 Affiant further states that there is no fixed salary or com- 
pensation attached to said office; that this affiant has had 
propriated as compensation heretofore, in 1884—’5, thesum of $2,250.00 
per annum, and that by devolving upon him other duties which are 
discharged in the same office, to wit, the duties of Keepi in (his) 
custody and care the books belonging to the territori library 
recording the marks and brands of said Territory, his compensation 
has amounted to $3,000.00 per annum; that a reasonable and ju 
compensation for his services as auditor alone would be not less tha: 
$3,000 per annum, and he should be entitled and will be justly en- 
titled, and, in the discretion of the territorial Legislature and Gov-_ - 
ernor will receive, that amount per year for the years 1886 and 1887, | 
the current term of said office ; that the amount of his salary and 
compensation, as heretofore allowed and paid, until his successor 
| shail be regularly elected and qualified, with that now 
42 will be in excess of the sum of five thousand dollars, an 
that all of said sum is, as affiant is advised and believes, in 
dispute in this proceeding. ' 
 ffiant [states] that the value of the books, furniture, and 
erty pertaining to his office and in his custody, and which heis ~ 
called upon to surrender in this proceeding, is not less than about. 
one thousand dollars. 

Wherefore, and upon the facts above stated, I am advised and be- 
lieve and so state the facts to be that the amount in controversy on 
this appeal is-more than five thousand dollars. 

NEPHI W. CLAYTON. 


Sworn to & subscribed before me this 9th day of July, 1886. 
; [sEAL.]} J.G. ND, 

| Notary Public, Salt Lake Co., Utah. 
Endorsed: U.S. Supreme Court. Nephi W. Clayton, appellant, 
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ve. The Territory of Utah, &c., appellee. Affidavit of Clayton. 


Filed July 26th, 1886. E. T. Sprague, clerk. 


43 Supreme Court of the United States. 


Know all men by these presents that we, Nephi W. Clayton, George 
Goddard, Joseph M. Benedict, are held and firmly bound unto The 
People of the Territory of Utah in the sum of ten thousand dollars, 
to be paid to the said People; to which payment, well and truly to 
be made, we bind ourselves and each of us, jointly and ey 
and our and each of our heirs, executors, and administrators, firmly 
by these presents. 

Sealed with our seals and dated this twenty-sixth day of July, 
1886. 

Whereas the above-named Nephi W. Clayton hath prosecuted an 
appeal to the Supreme Court of the United States to reverse a judg- 
ment rendered in a suit in which the said People are plaintiffs and 
the said Nephi W. Clayton is defendant by the supreme court of the 
Territory of Utah: 

Now, therefore, the condition of this obligation is such that if the 
above-named Nephi W. Clayton shall prosecute his said appeal to 
effect and answer all damages and costs if he shall fail to make good 
his plea, then this obligation shall be void ; otherwise the same shall 

be and remain in full force and virtue. 
44 NEPHI W. CLAYTON. [seat. 
GEORGE GODDARD. _ [sEAL. 
J. M. BENEDICT, M. D.  [s#at. 


Sealed and delivered in the presence of— 
FRED. W. SCARP. 
ISAAC A. CLAYTON. 


Approved July 14th, 1886. 
SAM’L F. MILLER, 


Uran Territory, Salt Lake County : 


George Goddard, being duly sworn, says: I am a resident free- 
holder of said county, and I am worth the sum of ten thousand 
dollars over and above all my just debts and liabilities, exclusive of 
property exempt from execution. 

GEORGE GODDARD. 


Sworn to & subscribed before me this 26th day of June, 1886. 
[SEAL.] B. S. YOUNG, 
Notary Public. 
TERRITORY oF UTan, 
Salt Lake County, \ 


Joseph M. Benedict, being duly sworn, says: I am a resident free- 
holder of said county, and I am worth the sum of ten thousand 
dollars over and above all my just debts and liabi'ities, ex- 

45 __ clusive of property-exempt from execution. 
JOSEPH M. BENEDICT. 
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Sworn to and subscribed before me this 26th day of Ju 1886. 
(sax. ] | B. 8. YO ; 


Endorsed: Filed July 26, 1886. E. T. Sprague, clerk. 


#6 Territory or UTAH, \ rn 


County of Salt Lake, 


I, E. T. Sp , the clerk of the supreme court of said 
in pursuance of an appeal allowed in the cause of The People of 
Territory of Utah, ex rel. W. H. Dickson, ve. Nephi W. Clayton, ap- 
pellant, lately pending in said court, do return attached hereto a 


transcript of the record and proceedin oe on merits and on 
application for allowanee of an prenes davit roaethe with as to 
value of matter in dispute, and bond on l, with orig- 


inal citation, petition to Hon. J. F. Miller allowance 
and exhibits therein referred to, all in and of said court 
to the Supreme Court of the United States, and I 

said attached transcript of said record and proceedings, 
affidavit, and bond is a true, full, correct, and complete copy 
several originals thereof on file or of record in my. office. 

In witness whereof I have hereunto set my hand and affixed 
seal of said supreme court of Utah Territory this 25th day of 
tember, A. D. 1886, at Salt Lake city. 

[Seal Supreme Court, Territory of Utah, United States of America.) 
E. T. SPRAGUE, 
Clerk of Supreme Court of Utah 


i 


q 
i 


$ 
rel 


$ 


aeeentiiaeeeee ee 


TRANSCRIPT OF 8. 


=o 


at 


SUPREME COURT OF THE t 


ee ee enti 
am pnt —_ 


08. 


‘THE PEOPLE OF THE TERRITORY e ae EX 
WILLIAM H. DICKSON, U. B: _ 


> 


* ; 4 
. ; 


f UTAH. 


SUPREME COURT OF.THE UNITED STATES. 


OCTOBER TERM, 1886. 


No. 1108. 


JAMES. JACK, APPELLANT, 


vs. 


THE PEOPLE OF THE TERRITORY OF UTAH, EX REL: 
_ WILLIAM H. DICKSON, U. S. ATTORNEY. 


APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF 


UTAH. 
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JAMES JACK V8. PEOPLE OF TERRITORY OF UTAH EX REL, 
a Transcript. 
In the Supreme Court for the Territory of Utah. June Term, A. D. 
1886. 


THE PEOPLE OF THE TERRITORY oF UTan, on the Relation of Wm. 
= Dickson, Urited States District Attorney for said Territory, 
aintiff, 


v8. 
James Jack, Defendant. 
Appeal from the third district court. 


F. S. Richards, Le Grand Young, Sutherland & McBride, Arthur 
Brown, Ben. Sheeks, attorneys for appellant; William H. Dickson, 
Parley L. Williams, attorneys for respondent. 


1° Complaint. 


In the District Court of the Third Judicial District of Utah Terri- 
tory, County of Salt Lake. 


Tue Propie oF THE TERRITORY OF UTan, on the Relation of Wm. 
a — United States District Attorney for said Territory, 
aintiff, 


v8. 
JaMEs Jack, Defendant. 


The People of the Territory of Utah, by William H. Dickson, 
United States district attorney for said Territory, complains of 
said defendant, and alleges that prior to the year A. D. 1880, the 
said defendant, James Jack, did usurp and intrude into the office of 
territorial treasurer in and for the said Territory of Utah, and ever 
since that time he has and does still hold and exercise the said 
office without authority of law. 

And the said plaintiff, by the said district attorney, further com- 
lains and alleges that heretofore, to wit, on the twenty-fifth day of . 
anuary, A. D. 1886, and during the session of the twenty-seventh 

legislative assembly of said Territory, Eli H. Murray, Governor of 
said Territory, duly nominated Bolivar Roberts to be territorial 
treasurer for said Territory, and did then present the name of said 
Bolivar Roberts to the legislative council of said Territory while 
the same was in session, and requested its advice and consent to 
2 the appointment of said Roberts to said office; that the said 
council arbitrarily and without ee failed 
neglecfed, and refused to take any action whatever upon suid 
nomination so presented ; that the said session of the said legislative 
asseinbly and council expired on the twelfth day of March, A. D. 
1886, and the same finally adjourned on that day without having 
taken any action whatever upon the said nomination and leay- 
ing the said office without any lawful incumbent. 
aintiff further alleges that the Governor of said Territory, at the 
sata ome twenty-sixth sessions of said legislative assembly, 
—) 


* 
* 
* 
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nominated and presented to said council the name of a person with 
the requisite qualifications to fill the said office of territorial treas- 
urer, but the said council, at each of said sessions, fuiled and refused 
to take any action thereon; that the refusal of the said council to take 
any action at its said several sessions upon said nominations was with 
the full knowledge and information of the said council, and each and 
every member thereof, that the said defendant was then unlawfully 
holding and exercising the functions of said office; and plaintiff, 
upon its information and belief, alleges the truth to be, that such 
refusal on the part of the said legislative council was for the purpose 
and with the intention and design of unlawfully aiding and abetting 
the said defendant in his said usurpation of and intrusion into and 
unlawful exercise of the duties of said office. 

That heretofore, to wit, on the thirteenth day of March, 1886, and 
after the final expiration and adjournment of said legislative assem- 
bly and council, the said Eli H. Murray, as Governor as aforesaid, 
duly appointed said Bolivar Roberts to be territorial treasurer 
of said Territory, and he is now, in pursuance of such appointment, 
lawfully entitled to the possession of said office and to discharge the 
duties thereof. : 

Wherefore the said plaintiff demands judgment that the defend- 
ant is not entitled to the said office, and that he be ousted there- 
from ; that the said Bolivar Roberts is entitled to the said officeand * 
[to] be put into possession thereof, and that the defendant pay the costs 


hereof. 
WM. H. DICKSON, 
U. 3. Dist. Attorney for Utah, Territory. 


Endorsed: Title of court and cause. Sem me Filed March 
1th, 1886. J. M. Zane, clerk, by H. G. McMillan, deputy clerk. 


Answer. 
3 (Title of court and cause.) 


Now comes the said James Jack, defendant herein, and for his 
answer to the complaint of plaintiff denies that prior to the year of 
1880, or any other date, he did usurp or intrude into the office of térri- 
turial treasurer in or for said Territory of Utah ; denies that ever 
since said date he has or that he still does hold or exercise the said 
office without authority of law. | 

Defendant has no information or belief sufficient to enable him 
to answer the allegations of the plaintiff to the effect that on the 
25th day of January, 1886, during the session of the twenty-seventh 
legislative assembly of said Territory, the said Governor duly, or 
at all, nominated Bolivar Roberts to be territorial treasurer of said ° 
Territory, or that said Governor did then or there, or at all, pre- 
sent the name of Bolivar Roberts to the legislative council of said 
Territory while the same was in session, or requested its advice or 
consent to the appointment of said Roberts to said office, and defend- 
ant on that ground denies said allegation. 

Defendant denies that said council arbitrarily, or without lawful 
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right or excuse, failed, neglected, or refused to take any action what- 
ever upon said nomination so presented. Defendant denies that 
said ss saan assembly adjourned on the day named or any other 
time whatever leaving the said office without a lawful incumbent. , 

Defendant has no information relating to the allegation to the 
effect that said Governor, at the twenty-fifth or twenty-sixth sessions 
of thesaid legislative assembly, nominated or presented to said council 
the name a person to fill said office of territorial treasurer, or 
that the said council, at each or either of said sessions, failed or re- 
fused to take any action thereon, and on that ground defendant 
denies said allegation. 

Defendant denies that the said alleged refusal of the said council | 
to take any action at its said sessions on said alleged nominations — 
was with the full or any knowledge or information of said council, 
or each or any member thereof, that the said defendant was then 
unlawfully holding or exercising the functions of said office. 

Defendant denies that such or any refusal on the part of said 
legislative council was for the purpose or with the intention or 

design of unlawfully aiding or —— the said defendant in 
4 usurping or intruding into or in unlawfully exercising the 
duties of said office. : 

Defendant denies that on the said 13th day of March, 1886, or at 
any other time, or after the final expiration or adjournment of said 
legislative assembly or council, the said Eli H. Murray, as Governor 
as aforesaid, duly appointed the said Bolivar Roberts to be territo- 
ria] treasurer of said Territory, or that he is now, in pursuance of 
such appointment, lawfully entitled to the possession of said office, 
or to discharge the duties thereof. 

Further answering the complaint of said plaintiff, and for a 
separate answer thereto, defendant all that on the Ist day of 
August, 1880, he was a citizen of the United States, over the age of 
21 years; and he was then and there and at all times since has been, 
and now is, eligible under the laws to hold office in Utah Territory. 

That an election by the People of Utah Territory was held the 
second Monday in August, 1880; that at said time said defendant 
was the incumbent in said office, having been elected to said office 
theretofore; that on said last-named date defendant was again 
elected by the people of said Territory to be territorial treasurer for 
Utah Territory, and that subsequent y, in September, 1880, Eli H. 
Murtay, then Governor of said Territory, duly commissioned said 
defendant to be such treasurer. Defendant alleges that he has never 
resigned from said official position ; nor has there been any election 
since said date for a territorial treasurer, nor has any one 
elected to such office: and that defendant, by virtue of said election 
and said commission and the law in such case and not otherwise, 
now exercises the functions of said office. 

F. S. RICHARDS, 

LE GRAND YOUNG, 
SUTHERLAND & McBRIDE, 
ARTHUR BROWN, 

BEN. SHEEKS, ¥ 


Attorneys for Defendant. 
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TERRITORY OF UTan, \ “i 
County of Salt Lake, j ~* 


James Jack, being duly sworn, on his oath deposes and says that 
he is the defendant in this action, and that he has read the foregoing 
answer and knows the contents thereof to be true of his own 

5 knowledge, except as to those matters therein stated on in- 
formation and belief, and as to those matters he believes it 


to be true. 
JAMES JACK. 


Subscribed and sworn to before me this 29th day of March, 1886. 
(SEAL. ] W. VAN COTT, 
Notary Public. 


Endorsed: Title of court and cause. Answer. Filed March 29th, 
1886. J. M. Zane, clerk, by H. G. McMillan, deputy clerk. Received 
a copy of the within this 29th day of March, 1886. Wm. H. 
Dickson, per P. L. Williams, attorney for plaintiff. 


Demurrer. 
(Title of court and cause.) 


Now comes James Jack, the defendant in the above-entitled action 
and demurs to the complaint of plaintiff, and for cause alleges that 
said complaint does not state facts sufficient to constitute a cause of 


action. 
F. S. RICHARDS, 
LE GRAND YOUNG, 
SUTHERLAND & McBRIDE, 
ARTHUR BROWN, 
BEN. SHEEKS, 
Altorneys for Defendant. 
Endorsed: Title of court and cause. Demurrer. Received cop 
of within this 29th day-of March, 1886. W. H. gone Bo ‘ 
a 


L. Williams, attorney for plaintiff. Filed March 30th, 1 
M. Zane, clerk, by H. G. McMillan, deputy clerk. 


Notice of Motion. 


(Title of court and cause.) 


To the said defendant and to his attorneys in the above-entitled 
cause : 
Please take notice that the plaintiff will, on Saturday, the 10th 
day of April, A. D. 1886, at ten o’clock a. m. of said day, or 
6 as soon thereafter as counsel can be heard, at the court-room 
of said court in Salt Lake City, in said county and Territory, 
move the said court for judgment herein against the said defendant 
that he is guilty of usurping and intruding into the said office of .« 
territorial treasurer and of unlawfully holding and exercising the 
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THE PEOPLE ; 
same, and that he be excluded from the said office and adjudged to 
pay the costs of this action. | 

e said motion will be made upon the pleadings now on file herein. 
WM. H. DICKSON, 
U. S. Attorney for Utah Territory. 


It is hereby stipulated and agreed that the plaintiff be allowed 
five days from and after the determination of the above motion to 
plead to the defendant’s answer herein. 


April 5th, 1886. 
LE GRAND YOUNG, 
Per W. VAN COTT, 
Attorney for Defendant. 

Endorsed: Title of ccurt and cause. Notice of motion. Copy 
sérved this 5th day of April 1886. F. S. Richards, et gg a 
per W. Van Cott, uttorneys for defendant. Filed April 5th, 1886. J. 

. Zane, clerk, by H. G. McMillan, deputy clerk. 


(Title of court and cause.) 


This cause came on to be heard this day spon plaintiff’s motion 
for judgment on the pleadings and: on the defendant’s demurrer to 


. the complaint. W. H. Dickson, district attorney, and P. L. Wil- 


liams appeared as attorneys for the plaintiff, and Le Grand Young, 
Arthur Brown, Ben. Sheeks, and J. G. Sutherland as attorneys for 
the defendant. 

The plaintiff then and there objected that said defendant had-no 
right to demur to that part of the complaint which relates to the 
title of Bolivar Roberts to the office of territorial treasurer for Utah, 
nor to discuss or take part in the trial of such title. 

The court sustained said objection and ruled accordingly; to which 
ruling and decision the defendant then and there excepted. 


April 16th, 1886. 
C. 8S. ZANE, Judge. 


Endorsed: Filed April 16th, 1886. J. M. Zane, clerk, by 
H. G. McMillan, deputy clerk. : 


Judgment. 


(Title of court and cause.) 


This case having heretofore come on regularly for hearing upon 
the demurrer of the said defendant to the complaint and also upon 
the motion of plaintiff for judgment of ouster against the said de- | 
fendant upon the pleadings on file herein, and the same havi 
been argued by the -ounsel of the respective parties and submi 
to the court, and the same having been consi : 

It is now urdered and adjudged that the said demurrer of the 
said defendant be, and the same is hereby, overruled and denied ; 
and it is further ordered and adjudged that the answer of the said 
defendant is insufficient as a de or justification for his holding 
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and exercising the functions of said office; that the said defendant, 
James Jack, is guilty of usurping and oe holding and 
exercising the said office of territorial treasurer of Utah Territory, 
and that the said defendant be, and he is hereby, excluded from the 
said office and from exercising any of the duties pertaining thereto. 

And the said court, having heard the proofs offered and admitted; 
ex parte, upon the right of the said Bolivar Roberts, named in said 
complaint, to be admitted into and hold the said office of territorial 
treasurer: | 

It, is further considered, ordered, and adjudged that the said Bolivar 
Roberts is the lawfully appointed and commissioned treasurer of said 
Territory, and is entitled, after taking the oath of office and execut- 
ing such official bond as by law required, to use, hold, and exercise 
the said office and perform the duties thereof and to receive the emol- 
uments thereto belonging until his successor is duly appointed and 
qualified. 

And it is further ordered and adjudged that the said defendant, 
James Jack, do forthwith yield and deliver up to the said Bolivar 
Roberts the said office of territorial treasurer, and all the books, 
papers, keys, safes, furniture, property, monies, and records belong- 
Ing or pertaining to the said office or the business thereof, and that 
the saic plaintiff have and recover of -and from the said defendant 
the costs herein, taxed at twenty-two dollars and fifty cents. 

Judgment entered April 21st, 1886. 


[Endorsed :] Jadgment filed April 21st, 1886. J. M. Zane, clerk, 
by H. G. MeMillan, deputy clerk. ; 


8 Notice of Appeal. 
(Title of court and cause.) 


Please take notice that the defendant in the above-entitled action 
hereby appeals to the supreme court of Utah Territory from the 
judgment therein made and entered in said district court on the 
21st day of April, 1886, in favor of said plaintiff and against said 
defendant in said action and from the whole thereof. 

Dated April 21st, 1886. 

F. S. RICHARDS, 


LE GRAND YOUNG, 
SUTHERLAND & McBRIDE, 
BEN. SHEEKS, 
ARTHUR BROWN, 

Attorneys for Defendant. 


To the clerk of said district court, and to William H. Dickson and 
Parley L. Williams, attorneys for plaintiff. 


Endorsed: Title of court and cause. Notice of appeal. Re- 
ceived copy of within this 21st day of April, 1886. Wm. H. 
Dickson, P. L. Williams, attorneys for plaintiff. Filed April 24th, 
1886. J. M. Zane, clerk, by H. G. MeMillan, deputy clerk. 


Tur Prope, upon the Relation of the U. S. Attorney, 


v8. 
JAMES JACK. 


The court having made and filed its judgment herein, and said 
cause being now brought on to be further heard upon the application 
for a supersedeas bund to be fixed in amount, pending an appeal to 
the supreme court of this Territory by defendant, and the court, 
having now considered the premises, orders that such bond be, and 
the same is hereby, fixed at the sum of seventy-five thousand dollars. 

April 24th, 1886. 


(Title of court and cause.) 


Whereas the defendant in the above-entitled case is about to 
appeal to the supreme court of the Territory of Utah from the judg- 
ment and decree rendered against the defendant in said action in the 

district court in favor of the plaintiff in said action, on the 
9 21st day of April, 1886, that the said defendant be ousted 

from the office of territorial treasurer of the Territory of Utah, 
and that he turn over the monies, books, and papers of the said 
office to Bolivar Roberts, adjudged to be the rightful treasurer of said 
Territory by the said judgment of the said court: 

Now, therefore, in consideration of the premises and of such a 
peal, we, the undersigned, do hereby jointly and severally undertake 
and promise on the part of the appellant that the said appellant 
will pay all dam and costs which may be awarded against the 
said defendant and appellant on the appea or on a dismissal thereof, 
not exceeding three hundred (300) dollars, to which amount we ac- 
knowledge ourselves jointly and severally bound. 

In witness whereof we have heret:nto set our hands and seals this 
first day of May, A. D. 1886. 


W. C. SPRUCE. [sxat. 
G. J. GIBBS. fener 


Endorsed: Title of court and cause. Undertaking on appeal. 
Filed May ist, 1886. J. M. Zane, clerk, by H. G. McMillan, deputy 
clerk. 


(Title of court and cause.) 


Whereas the defendant in the above-entitled action is about to 
appeal to the supreme court of the Territory of Utah from the judg- 
ment and decree recorded against the defendant in said action in 
the district court in favor of the plaintiff in said action on the 21st 
day of April, 1886, that the said defendant be ousted from the office 
of territorial treasurer of the Territory of Utah, and that he turn 
over the monies, books, and papers of the said office to Bolivar 
Roberts, adjudged to be rightful treasurer of said Territory by the 
judgment of the said court: 

Now, therefore, in consideration of the premises and of such a 
peal, we, the undersigned, do hereby jointly and severally undertake 
and promise on the part of the appellant that the said appellant. 
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will pay all damages and costs which may be awarded against the 
said defendant and appellant on the a or on a dismissal thereof, 
not exceeding three Landeod (300.00) dollars, to which amount we 
acknowledge ourselves jointly and severally bound. 
And whereas the aid appellant is desirous of staying the execution 
of said judgment so appealed from staying the delivery of 
10 the said office and the documents, monies, and insignia of 
said office to the said Bolivar Roberts pending the said a 
1; and whereas the gudge of said court, the Hon. Charles 8. 
ne, has fixed the penalty of a supersedeas bond on such appeal at 
the sum of seventy-five thousand 55,000) dollars, therefore the said 
sureties above named do further, in consideration of the premises and 
of said appeal, undertake and promise and do further acknowledge 
ourselves further bound, jointly and severally, in the sum of seventy- 
five thousand (75,000) dollars that if the said judgment or order 
appealed from, or any part thereof, in that respect be affirmed, or 
the part of such amount as to which the same shall be affirmed, if 
affirmed in part only, all damages and costs which shall be awarded 
agg the appellant on the appeal, and that said appellant will 
obey any and all orders of said court in regard to the delivery of 
said office, books, and papers. 
In witness whereof we have hereunto set our hands and seals this 


30th day of April, 1886. 
FRANCIS ARMSTRONG. 
GEORGE ROMNEY. 
JOHN R. WINDER. 
JOHN C. CUTLER. ° 
MATILDA M. BARRATT. 


TERRITORY OF UTAH, \ ate 
County of Salt Lake, { ~° 


John R. Winder and John C. Cutler, being duly sworn, de 
and each for himself says: I am one of the sureties named in 
the foregoing undertaking. I am worth the sum of twenty thou- 
sand dollars over and above all my just debts and liabilities and 
exclusive of property exempt from execution. I am a resident and 
freeholder of the Territory of Utah. 

JOHN R. WINDER. [seEat. 
JOHN C. CUTLER. SEAL. 


Subscribed and sworn to before me this 1st day of May, 1886. 
(seat. ] W. VAN COTT, 
Notary Public. 


TERRITORY OF UTAH, \ a 
County of Salt Lake, . 


George Romney and Francis Armstrong, being duly sworn, de- 
pose and each for himself says: I am one of the sureties 

11 named in the foregoing undertaking. I am worth the sum 
of fifty thousand dollars over and above all my just debts 
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and liabilities and exclusive of property exempt from execution. I 
am a resident and freeholder of the Terri of Utah. 
GEORGE ROMNEY. SEAL.] - 
FRANCIS ARMSTRONG. [sga.. 


Subscribed and sworn to before me this 30th day of April, 1886. 
[SEAL. ] W.VA corr, 
Notary Public. - 


County of Salt Lake, 


John R. Winder and John C. Cutler, being duly sworn, depose 
and each for himself says: I am one of the sureties named in the 
foregoing undertaking. I am worth the sum of twelve thousand 
five hundred d¥ilars over and above all my just debts and liabilities 
and exclusive of property exempt from execution. I am a resident 
and freeholder of the Territory of Utah. 

JOHN R. WINDER. fea 


TERRITORY OF Utau, \ a 


JOHN C. CUTLER. SEAL. 
MATILDA M. BARRATT. [seat. 


Subscribed and sworn to before me this 30th day of April, 1886. 
[SEAL. ] W. VAN ‘ 
Notary Public. 


Matilda M. Barratt subscribed and swore to the above this 1st day 
of May, 1886. 
[SEAL. } W. VAN COTT, 
Notary Public. 
Endorsed: Title of court and cause. Supersedeas bond on ap- 
peal. Filed May Ist, 1886. J. M. Zane, clerk, by H. G. McMillan, 
deputy clerk. ae 


(Title of court and cause.) 


Upon application of defendant’s attorneys defendant is al- 
12 _ lowed time until June 7th to file his transcript on appeal to 
the supreme court of this Territory in this case. 
May 24, 1886. 


TerRRiToRY oF Utan, | i 
County of Salt Lake, 


I, John M. Zane, clerk of the third judicial district court of Utah 
Territory, do hereby certify that the foregoing is a full, true, and 
correct copy of the original complaint, answer, demurrer, notice of 
motion for judgment on the pleadings, —_——_ and ruling of the 
court thereon and exception, judgment of the court, notice of appeal, 
order of the court allowing supersedeas bond, undertaking on appeal, 
supersedeas bond, and order allowing defendant till June 7th 
to file transcript with all endorsements in the above-entitled action 
filed in my office. 

2—1108 
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Witness my hand and the seal of said court at Salt Lake City this 
25th day of May, A. D. 1886. 
[SEAL.] J. M. ZANE, Clerk, 
By H. G. McMILLAN, 
Deputy Clerk. 


Endorsed: Title of cause. ‘Transcript. Filed 25th May, 1886. 
E. T. Sprague, clerk. 3 


13 Saturpay, June 12th, A. D. 1886. 


x * * * * * 


THE Prop e, &c., ex rel. Dickson, Respondents, 
v8. 
JAMES JACK, Appellant. 


From 3d dist. 


This cause ee - on regularly for hearing was argued by J. G. 
1ur Brown for appellant [and] P. L. Williams 


Sutherland and Art 
for respondents. 


Monpay, June 14th, A. D. 1886. 


* * * * * * * 


THe PEop.e, ex rel. Dickson, Respondents, 
v8. 


JAMES JACK, Appellant. 
From 3d dist. 


This cause was further argued by B. Sheeks for appellant, sub- 
mitted, ana taken under advisement. 


SATURDAY, June 19th, A. D. 1886. 


* * « * * i * 


Tuer Preor.ie oF THE TERRITORY OF UTAH, on the Relation of W. H. 
Dickson, Respondents, 

14 78. 
James Jack, Appellant. 


From 3d dist. 


This cause having been heretofore argued and submitted, and the 
court being sufficiently advised thereon, it is now here considered, 
ordered, and adjudged that the judgment of the district court therein 
be, and it is hereby, affirmed, and that respondents have and recover * 
of and from appellant —— dollars, costs. 


Court of the United States in this cause, and su 
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THE PEOPLE OF THE TERRITORY OF UTAH EX REL., &c. 
Opinion of the Court. 
@ 
In the Supreme Court, Utah Territory. 


Tae Peorce oF THE TERRITORY OF UTaH, upon the Relation of W. 
H. a United States Attorney for said Territory, Re- 
spondent,. 


: vs. 
James Jack, Appellant. 
Powers, J.: 


The complaint in the above case all that the defendant, prior 
to the year A. D. 1880, did usurp an intrude into the office of 
territorial treasurer in and for the Territory of Utah, and ever since 
that time he has and does still hold and exercise the said office 
without authority of law. The questions arising are identical with 
those in the case of The People ex rel. W. H. Dickson vs. Nephi W. 
Clayton, and this case is ruled by that. Our conclusion is that the 
defendant has shown no title to the office; that a vacancy existed 
which the Governor was authorized to fill, and that Bolivar Roberts, 
the Governor’s appointee, by virtue of his yee and quali- 
ga is the treasurer of Utah, and that he is entitled to said 
office. 

The judgment of the court below is affirmed with costs. 

C. S. Zane, C. J., concurs. 

Boreman, A. J., concurs. 


Endorsed: Filed June 19th, 1886. E. T. Sprague, clerk. 


15 Turspay, June 22d, A. D. 1886. 
* * * * * * * 
THe PeoPre, ex rel. Dickson, Respondents, 
v8. | 
James Jack, Appellant. 
From 3d dist. 


Appellant, by his counsel, prays the allowance of an appeal from 
the judgment of this court herein to the Supreme Court of the 
United States, and asks that the amount of a supersedeas bond to 
be given thereon be now fixed. This application, after brief discus- 


sion, was taken under advisement. 


WEDNESDAY, June 23d, A. D. 1886. 
* * * * * * - * 
Tue Propte, ez rel. Dickson, Respondents, 
v8. 
James Jack, Appellant. 
From 3d dist. 


Upon the application for allowance of an to the Su 
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22d day of June instant, the court being sufficiently advised, it is 

ordered that the allowance of said appeal be, and is hereby, 
16 overruled and denied; and, further, this court declines and 
refuses to fix the amount of any supersedeas bond to be given 
thereon. 


ae Opinion of the Court. 
In the Supreme Court, Utah Territory. 


Tue Prorce or THE Territory or Ura, upon the Relation of W. 
H. Dickson, United States District Attorney for said Territory, 


v8. 
Nepui W. CLayTon, 


and 
THE PEopLe, ez rel., etc., vs. JAMES JACK. 


Powers, J.: 


The defendants move this court to allow them to appeal from its 
oy mer ps to the Supreme Court of the United States. The motions 
are based upon an act of Congress entitled “An act regulating appeals 
from the supreme court of the District of Columbia and the supreme 
courts of the several Territories,” found in the Statutes of the United 
States for 1884 and 1885, page 443. It is the act of March 3d, 1885, 
and reads as follows: 

“ Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That no appeal or 
writ of error shall hereafter be allowed from any judgments or decree 

in any suit at law or in equity in the supreme court of the 
18 District of Columbia or in the supreme court of any of the 

Territories of the United States unless the matter in dispute, 
ex¢lusive of costs, shall exceed the sum of five thousand dollars. 

“Sec. 2. That the preceding section shall not apply to any case 
wherein is involved the validity of any patent or copyright, or in 
which is drawn in question the validity of a treaty or statute of or 
an authority exercised under the United States; but in all such cases 
an appeal or writ of error may be brought without regard to the 
sum or value in dispute.” 

It is contended that the defendants are entitled to an appeal under 
each of the foregoing sections. In order to better understand the 
question before us let us consider whut are the issues in these cases, 
or, in other words, what is the “ matter in dispute.” . 

The proceedings were actions in the nature of quo warranto to de- 
termine the rights of the defendants respectively to the offices of 
auditor of public accounts and treasurer of the Territory of Utah. 

The questions litigated, so far as the defendants were in- 
19 terested, were their titles to the offices named. That was the 
only “ matter in dispute.” It isa matter which cannof be 
measured by dollars and cents, and it is clear, upon the most cursory 
examination, that it does not come within the first section of the act, 
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Turning, then, to the second section, and it becomes equally clear 
that in these cases there was not involved the validity of any patent 
or copyright, and certainly there was not drawn in question the 
validity of any treaty. The question remaining is whether there 
was drawn in question the validity of any statute or of an authority 
exercised under the United States. 

The defendants claimed to be territorial officers. They based their 
title upon an election by the people of the ‘Territory under and by 
virtue of a territorial statute. The extent to which they were con- 
cerned in the cases was their right to hold office under a territorial 
law. They were exercising no authority under the United States, 

but they claimed their title from another source. They had 
20 nointerest and had no right to be heard upon any other ques- 
tion. This court held that the territorial lon was void, so far 
as it provided for an election by the people or by any other mode 
than that pointed out by the organic act and by section 1857 of the 
Revised Statutes. No statute of the United was drawn in 
question. No contention was made but what the organic act and 
section 1857 of the Revised Statutes of the United States were valid. 
On the contrary, it was a statute of the Territory and an authority 
exercised under and by virtue of that statute which was drawn in 
uestion and was passed upon. The power and authority of the 
Legislature to legislate upon the particular subject-matter was not 
uestioned, for it has that authority. This court simply decided 
that the officers named could not be selected in the manner which 
the Legislature had pointed out. : 

In the case of the United States against Lorenzo Snow this court 
had construed a statute of Congress, and the question came up in 

the Supreme Court of the United States whether that Court 
21 _—sihad jurisdiction to hear and determine the case. We can do 

no better than to quote the language of that Court. After re- 
citing the statute of Congress which we have now under considera- 
tion, the Supreme Court, speaking by Mr. Justice Blatchford, says: 

“ This act is relied on by the plaintiff in error as covering the 
present cases. The first section of it applies solely to the judgments 
or decrees in suits at law or in equity, measured bya ——. 
value. If the second section applies to a criminal case w , 
drawn in question the validity of a statute of or an authority exer- 
cised under the United States,’ without regard to whether there is or 
is not any sum or value in dispute, the question still remains for 
consideration whether, in the present cases, the validity of a statcte 
of the United States or the validity of an authority exercised under 
the United States is drawn in question. 

“The peculiar language of section 2 is to be noted. In section 
709 of the Revised Statutes, allowing a writ of error to review a final. 
judgment or decree in any suit in the highest court of a State in 

which a decision in the suit could be had, the language is: 
22 ‘Where is drawn in question the validity of a treaty or 
statute of or an authority exercised under'the United States 
and the decision is against their pee This la is taken 
from section 2 of the act.of February 5th, 1867 (14 Stat., where 
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it is reproduced verbatim from section 25 of the judiciary act of Sept. 
24th, 1789 (1 Stat., 85). In section 2 of the act under considera- 
tion the words ‘and the decision is against their validity’ are 
not found. In section 1911 of the Revised Statutes in regard to 
Washington Territory the language, adopted substantially from the 
act of March 2d, 1853 (10 Stat., 175), is: ‘In all cases where the 
Constitution of the United States or a treaty thereof or acts of Con- . 
gress are brought in question.’ And it is not limited to the case of 
a decision against the validity of the act of Congress which is brought 
in question, but only where the validity of a statute of the United 
States is drawn in question, or where the validity of an authority 
exercised under the United States is drawn in question ; but this is 
not limited by the requirement that the decision shall have 
23 been against such validity. 

“In the present cases the validity of a statute of the United 
States is not drawn in question. No such question is presented by the 
bills of exceptions, or the requests for instructions, or the exceptions to 
the charges, or anywhere else in the records. Nor is the validity of 
an authority exercised under the United States drawn in question. 
The plaintiff in error contends that the construction of the act of 
1882 is drawn in question, and also the authority exercised under 
the United States by which he was tried and convicted ; that the 
authority of the United States is invoked to deprive him of his lib- 
erty in a court established by Congress and acting solely by Federal 
one’ and that the question is whether the authority exercised 
y the court under the act of 1882 is a valid authority and within 
the scope of that act, because the contention is that the court mis- 
construed the statute and acted beyond the authority which it con- 
ferred. The authority exercised by the court in the trial and 
24 ~— conviction of the plaintiff in error is not such an ‘ authority ’ 
as is intended by the act. The validity of the existence of 
the court and its jurisdiction over the crimes named in the indict- 
ments and over the person of the defendant are not drawn in ques- 
tion. <All that is drawn in question is whether there is or is not 
error in the administration of the statute. The contention of the 
plaintiff in error would allow a writ of error from this court in every 
criminal case in a Territory where the prosecution is based on a 
statute of the United States, and, indeed, might go still further, for 
the gee of every court sitting in a Territory is founded on a 
statute of the United States. From the fact thata given criminal 
case involves the construction of a statute of the United States, it 
does not follow that the validity of ‘an authority exercised under the 

United States’ is drawn in question.” 
The foregoing is clearly in line with the views we have expressed, 
and is an authoritative exposition of the law. It is in conflict 
with the claims set up by the defendants, and indicates that 
25 they have no right to appeal. The contention made that be- 
cause the court below held that the appointees of the Governor 
were entitled to the offices in dispute, therefore “an authority exer- 
cised under the United States” is drawn in dispute, is of no moment. 
In deciding these cases he said, in substance, that the defendants 
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are not interested in the action of the Governor, but only in the ques- 
tion as to their own right to hold office. They can be heard only 
so far as the judgment of the lower court affected such t. The 
action of the Governor cannot be properly criticised b defend- 
ants. While this court expresses ite opinion, which it now re- 
affirms, that the Governor was authorized to do what he did do, we 
were not required to pass upon that question in disposing of the 
appeal of the defendants. ' . 

e are clearly of the — that the defendants have no right 
to appeal to the Supreme Court of the United States, and the motions 
for appeals are denied. Ny 

ne, C. J., concurs. 

Boreman, A. J., concurs. 


26 Endorsed: Filed June 23d, 1886. E. T. Sprague, clerk. 
27 Tuurspbay, July let, A. D. 1886. 


* ¥ * * * > 


THE Prop.e, ex rel. Dickson, Respondents, 


v8. 
James Jack, Appellant. 
From 3d dist. 
A petition for the rehearing of this cause, heretofore filed, was 
brought to the attention of the court and taken under advisement. 


SaturRDAY, July 3d, A. D. 1886. 


* * * * * * 


Tue Prop.e, &c., ex rel. Dickson, Respondents, 


v8. | 
James Jack, Appellant. 
From 3d dist. 


The petition for the ee of this cause, heretofore submitted 
is hereby overruled and denied ; remittitur, however, is stayed till 
the next session of this court. : 


28 TuEespayY, July 6th, A. D. 1886. 
" 


= * * x * 
Tue Prope, ex rel. Dickson, vs. James Jack. 


Remittitur in each of these cases is stayed till the next seasion of 
this court. 
Tuurspay, July 8th, A. D. 1886. 


* * * * * ® 2 


Tne Peropte, &c., e rel. Dickson, vs. James Jack. 


Remittiturs in these causes are stayed til] the next session of this 
court. 


sail ae 
¥ , ‘2 i 


A 


16 JAMES JACK VS. 


Fripay, July 16th, A. D. 1886. 
* * x * 


* * * 


THE PEopLE, ex rel. Dickson, vs. JACK. 
In each of these causes remittitur is hereby stayed till the next 
session of this court. ) 
29 Tuurspay, July 22d, A. D. 1886. 
a * * * 


* * * 


Tue Propte, &c., ex rel. Dickson, vs. JAMES JACK. 


Information having been received from the Hon. Attorney Gen- 
eral of the United States that appeal to the Supreme Court of the 
United States in each of these causes has been allowed by a judge 
of said Supreme Court, ordered that remittitur in each be, and is 
hereby, stayed till further order. 


30 & 31 Application in Vacation for Writ of Error in the Above- 
Entitled Cause. 


County OF WASHINGTON, \ pe 
District of Columbia, 
In the Supreme Court of the United States. 


THE PEOPLE OF THE TERRITORY OF UTAH 
v8. “ : fh 
JAMES JACK. 


The applicant, James Jack, says that he entered the office de- 
scribed in the writ in this proceeding during the year 1878, and con- 
tinuously held said office from that time to the present period ; that 
he is entitled, as he verily believes, to hold said office until the next 
general election to be held in the Territory of Utah, which will 
occur some time in August of this year, and until his successor is 
elected and qualified ; that the salary of said office during the period 
complained of exceeds ($5,000) five thousand dollars; that he is 
treasurer of said Territory, and as such has been under large bond, 
very much nae the sum of five thousand dollars ($5,000) for 
each year thereof; that there is in dispute in this suit not only the | 

amount of salary which he has received and which he is en- | 
32 __ titled to receive in the future, but his right to retain and hold | 
the money of the Territory of Utah as treasurer, amounting 
to many thousands of dollars in excess of five thousand dollars 
($5,000); that he has executed and tendered to the court on his ap- 
plication for an appeal, and hereby tenders the same on this his ap- 
plication to the judge of the Supreme Court of the United States, an 
appeal bond in the sum of seventy-five thousand dollars ($75,000), 
a good and sufficient approved security. 


* “i i 
* 


John T. Caine, being duly sworn, upon his oath says that he is a 
citizen of the Territory of Utah and knows the party to this suit; 


z 
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that he has read the foregoing a lication for appeal, and the state- 
ment of facts therein Ka ; believes to be true. 
JOHN T. CAINE. 


‘ oe to and subscribed before me this Ist day of July, A. D. 


ROB'T T. L. MILLER, [seat] 
U. S. Commissioner. 


Endorsed: Affidavit of John T. Caine. Filed July 29th, 1886. 
E. T. Sprague, clerk. 


33 In the Supreme Court of the United States. 


James Jack, Appellant, 
v8 


Tue Territory or UTan, ex rel Wm. H. Dickson, U. 8. Dist. 
Att’y, &., Appellee. 


TeRRITORY OF UTAH, ya 
County of Salt Lake, 


The appellant herein, James Jack, being first duly sworn accord- 
ing to law, deposes as follows: | 


That in the year 1880 affiant was a elected, at the general elec- 
tion in August of that year, under the laws of said Territory, to be 
the treasurer of said Territory for the two years next ensuing; that 
he was, upon a certificate of election regu a sccording to 
law, thereafter commissioned as such by the Governor of said Ter- 
ritory, and has held and possessed said office from thence to the 
present time; that in the year 1882, when, according to law, an elec- 
tion for said office should have been held, the election commission- 
ers for said Territory refused to receive or count any votes cast for 
said office of treasurer, and in the year 1884, when an elec- | 
34 tion for said office under said — should have again occurred, 
said commissioners pursued the same course, and no election 
for said office has taken place since the date first mentioned, and 
affiant has continued to hold and possess the same.as he rightfully 
might do; that said commissioners have instructed the election 
officers of the various precincts and polling places in said Territory 
not to receive, count, or return any votes which may be cast at the 
general election provided for by law for the year 1886 for said office 
of treasurer, and affiant verily believes that none such will be re- 
ceived, returned, or counted. . 
Your affiant further states that if he is properly and lawfully in 
said office, as he claims he now rightfully is, he will be entitled to 
hold and possess the same until a lawful election shall be had under 
the law in the year 1888, and until, if said election shall not occur, 
as it cannot under the rulings of said commissioners, an adjudica- 
tion of this appeal in the Supreme Court of the United States, 
35 — which, in the regular course of its business, will not occur in — 
less pve og years, as affiant is informed and believes, and . 
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that there is no method provided by law for filling said office except 
by an election. 

Affiant further states that he has not received any salary or com- 
pensation for his services as treasurer aforesaid since the year 1885, 
and that his compensation as such officer depends upon his title and 
right to said office. | 

Affiant further states that the compensation for said office is not 
fixed by law at any specific sum per annum, but the practice has 
been for the legislative assembly to appropriate at their regular ses- 
sions for the succeeding two years; that no appropriations were made 
at the Jast session, 1885-’6, for any public purpose ; that affiant is 
therefore entitled to a yeasonable and fair compensation for the 
service he will have performed at the end of his term of office and 
until there shall be a final adjudication upon this appeal, — will 

be not less than two thousand five hundred dollars, com- 
36 mencing with the year 1886; that by law the treasurer is not 

permitted to deposit the public funds in any bank or with 
any person other than himself, and thus the duties of affiant are of 
a most onerous and responsible character and justly entitle him to 
the compensation stated. The amount so annually received and 
disbursed is about two hundred and ten thousand dollars per annum. 

Affiant further states that the books, furniture,and property, which 
by this proceeding it is sought to compel him to surrender up, per- 


taining to said office are of the value of five hundred dollars, and — 


that the amount of public moneys in his possession, which the a 
pellee seeks to compel this affiant to surrender and deliver with his 
said office, is about ($55,000) fifty-five thousand dollars. 

Wherefore and upon'the facts stated this affiant states on his in- 
formation and belief that the amount in controversy in this proceed- 
ing is more than five thousand dollars. 

JAMES JACK. 


Subscribed & sworn to before me this ninth day of July, A. D. 
1886. : 
[sEAL. ] EDWARD B. CRITCHLOW, 
Notary Public. 


36} Endorsed: U.S. Supreme Court. James Jack, appellant, 
vs. The Territory of Utah, &c., appellee. Affidavit of James 
Jack. Filed July 29th, 1886. E. T. Sprague, clerk. 


37 To the Hon. John M. Harlan, associate justice of the Supreme 
Court of the United States: 


This petition of James Jack respectfully shows that it is believed 
that there is errorin the judgment rendered against him in the 
supreme court of Utah Territory on the 19th i of June, 1886, 
affirming the judgment of the district court for the third judi- 
cial district of said Territory in the case of The People of the 
Territory of Utah, on the relation of W. H. Dickson, United States 
district attorney for said Territory, vs. James Jack, which judgment 
is a judgment of ouster from the office of territorial treasurer of said 
Territory. 
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Annexed hereto is a of the record in said action in said ter- 
ritorial supreme court, including the said ju t of affirmance, 
marked Exhibit A and made part of this petitiqn ; annexed hereto 
is also a copy of the subsequent order of said court refusing to allow 
an appeal to the honorable the Supreme Court of the United States, 
and refusing also to fix the amount of ee bond on any ap- 
peal, marked Exhibit B and made part of this petition. 

It is believed that the said judgment is appealable under the act 
of Congress of March 3d, 1885, and each section—that is to say, the 
matter in controversy exceeds in value five thousand dollars, and 
there is drawn in question authority exercised under the United 
States—the power of the territorial Legislature under the organic 

act. 
38-51 Wherefore James Jack prays that your honor may be 
pleased to allow an appeal to be taken from said judgment 
to the Supreme Court of the United States, and to take security to 


operate as a supersedeas. 
J. G. SUTHERLAND, 
J. R. McBRIDE, 
Of Counsel for Petitioner. 


I am not satisfied that an appeal lies in this case under the act of 
March 3, 1885, but as an appeal has been allowed by one of the jus- 
tices of the Supreme Court of the United States in another case from 
the supreme court of the Territory of Utah involving. as I am in- 
formed, the same questions on the merits which arise in this case & 
presenting the same point as to the jurisdiction of the Supreme Court 
of the United States, the appeal in this case is allowed & the bond 
of Francis Armstrong, John R. Winder, John C. Cutier, & Matilda 
M. Barratt in the penalty of $75,000 is approved & accepted, to op- 
erate as a supersedeas of the judgment appealed from. 


This July 20, 1886. 
JOHN M. HARLAN, 
Associate Justice Supreme Court of the U. 8. 


(Exhibit A, transcript from third district court in this case, is 
omitted in printing, being identical with the one beginning on page 
1 of this record. 


52 SaTURDAY, June 19th, A. D 1886. 


* * * * * * * 


‘ , 
Tue PEopLeE OF THE TERRITORY OF UTAH, on the Relation of W. H. 
Dickson, Respondents, | 
v8. 


James Jack, Appellant. 
From 3d dist. 
This cause having been heretofore argued and submi‘ted, and the 


+ 


court being sufficiently advised thereon, it is now here considered, 


- 


ordered, and adjudged that the judgment of the district court therein 
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be, and it is hereby, affirmed, and that respondents have and recover 
of and from appellant — dollars, costs. - 


Exuisirt B. 
3 WEDNESDAY, June 23d, A. D. 1886. 


* * * * * * * 


Tue Propte, ex rel. Dickson, Respondents, 


v8. 
JAMES JACK, Appellant. 
From 3d dist. 


Upon the application for allowance of an appeal to the Supreme 

Court of the United States in this cause, made and submitted 

53.‘ the 22d day of June instant, the court being sufficiently advised, 

it is ordered that the allowance of said appeal be, and is hereby, 

overruled and denied, and, further, this court declines and refuses to 
tix the amount of any supersedeas bond to be given thereon. 


TERRITORY OF UTAH, mee 
Salt Lake County, : 


I, Ezra T. Sprague, clerk of the supreme court of said Territor 
of Utah, do hereby certify that the annexed and foregoing is a full, 
true, and correct copy of the record, the judgment, and the order 
refusing appeal in and of said court in the cause therein entitled, on 
file or of record at my office. 

In testimony whereof 1 have hereunto set my hand and the seal 
of said court this 25th day of June, A. D. 1886. i 5 

[Seal Supreme Court, Territory of Utah, United States of America. ] 


E. T. SPRAGUE, Clerk. 
54 [Endorsed :] Filed July 29, 1886. E. T. Sprague, clerk. 
UNITED STATES OF AMERICA, 88: 
Supreme Court of the United States. 


JamMEs Jack, Appellant, 
v8. 

Tue Preop_e or THE TERRITORY OF UTaH, on Relation of William 
H. Dickson, United States District Attorney for said Territory, 
Appellee. 

To the People of the Territery of Utah, on the relation of Wm. H. 
Dickson, United States district attorney for said Territory, Greet- 
ing: 4 
You are hereby cited and admonished to be and appear at a 

Supreme Court of the United States to be held at Washington, on 

the second Monday of October next, pursuant to an appeal filed in 

the clerk’s office of the supreme court of the Territory of Utah, 
wherein James Jack is appellant and you are appellee, to show 
cause, if any you have, why the judgment made and entered therein: 
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appellant, and in favor of you, the said appel 
a on er eee ne the parties in that behalf. 
Witness the Honorable —— ——, justice of the Supreme 
of the United States, this 20th day of July, in the year of our Lord 
one thousand eight hundred and eighty-six. 
JOHN M. HARLAN, 
Associate Justice Supreme Court United States: 


56 [Endorsed :} Citation. I admit due service of this citation 
this 29th day of July, A. D. 1886. W. H. Dickson, att’y for 
def’t in error. Filed July 29th, 1886. E. T. Sprague, clerk. 


57 Bond on Appeal to the Supreme Court of the United States. 
Supreme Court of the Territory of Utah. June Term, 1886. 


Tue PEOPLE oF THE TERRITORY OF UTAH, on the Relation of Wil- 
an rig United States District Attorney for said Territory; — 
intiffs, 


vs. 
James Jack, Defendant. 


Know all men by these presents that we, Francis A , John 
R. Winder, John C. Cutler, & Matilda M. Barratt, are and 
firmly bound unto The: People of the Territory of Utah in .the sum 
of seventy-five thousand dollars, to be paid to the eaid Territory of 


- Utah or its assigns; to which payment, well and truly to be made, 


we bind ourselves and each of us, jointly and severally, and our 
and each of our heirs, executors, and administrators, firmly by these 
resents. | 
: Sealed with our seals and dated this — day of June, A. L). 1886. 
Whereas the above-named James Jack hath taken his to 
the Supreme Court of the United States to reverse the j 
fendered and entered in the supreme court of the Territory 
58 of Utah in the above-entitled action on the — day of J 
1886, and desires to stay all proceedings therein, pending sai 
appeal to the said Supreme Court of the United States: 
ow, therefore, the condition of this obligation is such that if the 
above-named James Jack shall prosecute his said a to effect 
and answer all damages and costs and abide the and judg- | 
ments of the court therein if he fail to make good his appeal, then 
this obligation to be void ; otherwise the same shall be and remain 
in full force and virtue. 
Witness our hands and seals, affixed this June —, A. D. 1886. . 
FRANCIS ARMSTRONG. = [seat. 
JOHN R. WINDER. SEAL. 
JOHN C. CUTLER. [ SEAL. 
MATILDA M. BARRATT. [szat. 


Approved, to operate as a supersedeas. 
July 20, 1886." 
JOHN M. HARLAN 
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22 JAMES JACK VS. PEOPLE OF TERRITORY OF UTAH EX REL., &C. 


Utran Territory, Salt Lake County: 


Francis Armstrong, John R. Winder, John C. Cutler, & 
OY Matilda M. Barratt, being duly sworn, say each for himself 
and herself as follows: The said Francis Armstrong, that he 
is a resident freeholder of said county, and is worth the sum of fifty 
thousand dollars over and above all her just debts and liabilities 
and exclusive of property exempt from execution ; John R. Winder 
and John C. Cutler, severally, that he is a resident freeholder of said 
county and worth the sum of twenty-five thousand dollars over and 
above all his just debts and liabilities and exclusive of property ex- 
empt from execution; and said Matilda M. Barratt, that she is a 
resident freeholder of said county: that she is worth the sum of fifty 
thousand dollars over and above all her just debts and liabilities, 
exclusive of property exempt from execution. 
FRANCIS ARMSTRONG. 
JOHN R. WINDER. 
JOHN C. CUTLER. 
MATILDA M. BARRATT. 


Subscribed and sworn to before me this 25th day of June, A. D. 
1886. 
[SEAL. ] GEO. D. PYPER, Notary Public. 
60 Endorsed: Filed July 29, 1886. E. T. Sprague, clerk. 


61 Territory oF UTAH, 
County of Salt Lake, | 
[,k. T. Sprague, clerk of the supreme court of said Territory of Utah, 
in pursuance of an appeal allowed in the cause of The Peopte of the 
Territory of Utah, on the relation of W. H. Dickson, U.S. dist. att’y, 
respondents, vs. James Jack, appellant, heretofore pending in said 
court, do return attached hereto a transcript of the record and pro- 
ceedings, opinions on the merits and on application for allowanee 
of appeal, affidavits as to value of matter in dispute of John T. Caine 
and of appellant, bond on appeal, together with the original citation, 
petition to Hon. J. M. Harlan for allowance of appeal and exhibits 
therein referred to, all in and of said court and cause, to the Su- 
preme Court of the United States, and I hereby certify that said at- 
tached transcript of the record and proceedings, opinions, affidavits, 
and bond is a full, true, correct, and complete copy of the several 
originals thereof on file or of record in my office. 

G2 In witness whereof I have hereunto set my hand and af- 
fixed the seal of said supreme court of Utah Territory this 

25th day of September, A. D. 1886. 

[Seal Supreme Court, Territory of Utah, United States of America. ] 
EK. T. SPRAGUE, 
Clerk Sup. C’t, Utah 71’y. 
[Stamped :] Supreme Court U. 8., clerk’s office. Received Oct. 4, 
1886. 

Endorsed on cover: Utah Territory supreme court. No. 1108° 
James Jack, appellant, vs. The People of the Territory of Utal» 
ex rel. William H. Dickson, U.S. attorney. Filed October 11, 1886. 
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upreme Court of the a 


No. 1108. 


JAMES JACK, Praintirr 1x Exnor, 
vs. 


THE PEUPLE OF THE TERRITORY OF UTAH. 


No. 1107. 


NEPHI W. CLAYTON, Praintirr mm Erzor, 
ve. 


- THE PEOPLE OF THE TERRITORY OF UTAH. 


ief for Appellants on the Motion to Dismiss the Appeals for 
Want of Jurisdiction. 


These actions were brought in the third district court of 
Utah Territory. The complainants allege the defendants 
did usurp and intrude, the one into the office of treasurer 
and the other into the office of auditor of public accounts. 
for the Territory of Utah—the first in 1880 and the other in 


2 


1879—and ever since have held and still hold and exercise 
the functions of eaid offices without authority of law, and 
that the relators were severally entitled to said offices by 
virtue of an appointment by the Governor of the Territory 
on 13th March, 1886. The defendants in the court below 
severally denied the allegations of the complaint; denied 
the right of the Governor to appoint the relators, and claimed 
that on the — day of September, 1880, they were severally 
and duly elected by the people to fill said oftices respectively, 
and were commissioned by the Governor according to law ; 
that there never has been any election since that time to fill 
the said offices, and that by virtue of said election, said com- 
mission, and the law in the case they were entitled to exer- 
cise the functions of their several offices. 

The district court decided in favor of complainants, over- 
ruled the defendants’ demurrer, declared thatthe defend- 
ants had severally usurped their offices, and ordered thei to 
be excluded from the same; and further ordered said de- 
fendants to deliver up to complainants the said offices. 

This decision of the district court was affirmed by the 
supreme court of the Territory, and from this last decision 
an appeal was allowed to this court by a justice thereof. 

Motion is now made to dismiss this appeal on the ground 
that this court has no jurisdiction to entertain it. 

Cordially approving and endorsing the argument in the 
brief filed by appellant’s counsel, we desire to submit a few 
thoughts on the proposition last made in their brief. 

The law regulating appeals from supreme courts of Ter: 
ritories to the Supreme Court of the United States will be 
found in the act of Congress approved March 3d, 1885, which 
provided as follows: 


“Secrion 1. That no appeal or writ of error shall here- 
after be allowed from any judgment or decree in any. ry 
at law or in equity, in the supreme court of the District o 
Columbia, or in the supreme court of any of the Territories 
of the United States, unless the matter in cispute, exclusive 


of costs, shall exceed the sum of $5,000. 


“Sec. 2. That the preceding section shall not apply to 
any case wherein is involved the validity of any. or 
copy-right, or in which is drawn in question the validity of a 
treaty or statute of or an authority exercised under the 
United States, but in all such cases an appeal or writ of 
—_ may be brought without regard to the sum or value in 

ispute.” 


The first section limits the right of appeal to matters in 
dispute exceeding in value the sum of $5,000. 

The second gives the right of appeal in any case in which 
the validity of a treaty or statute of or an authority exercised 
under the United States is drawn in questiun. ; 

We think the validity of a statute of the United States, 
well as an authority exercised under the United States is 
drawn in question in this case, and if either proposition is 
established the right of appeal clearly follows. 

It will be conceded that under the law of the Territory 
the appellants were entitled to hold their offices until their 
successors were elected and qualified. The decision of the 
court below was based upon the invalidity of this law. 

It is the established policy of the Federal Government 
to permit the Territories to enjoy the privilege of self-govern- 
ment. This position, under the decisions of this court, is 
unassailable. 

Clinton ve. Englebrecht, 13 Wal., 434. 
Snow vs. United States, 18 Wal., 317. - 


— 
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The judgment of ouster in these cases is a denial of this 
right of self-government. 

The people of the Territory have elected the appellants to 
office continuously, and the laws have been so construed for 
years to permit these offices to be filled by election. The 
parties claiming the offices by appointment of the Governor 
against the appellants do so under authority claimed to be 
exercised under the United States, as set forth in section 7, 
page 30, compiled laws of Utah, being section 7 of the 
organic act, and reads as follows: 


“And be it further enacted, That all township, district, and 
county officers not herein otherwise provided for shall be 
appointed or elected, as the case may be, in such manner as 
shall be provided by the Governor and legislative assembly 
of the Territory of Utah. The Governor shall nominate, 
und, with the advice and consent of the legislative council, 
appoint all officers not herein otherwise provided for, and 
. in the first instance the Governor alone may appoint all 
said officers, who shall hold their offices until the end of the 
first session of the legislative assembly, and shall lay off 
the necessary districts for members of the council and house 
of representatives and all other officers.” 


The case of Clinton vs. Englebrecht (13 Wall., 434), and 
Snow vs. United States, 18 Wall., 317), above cited, hold that 
the Territory may provide for all officers not mentioned in 
the organic act which they deemed necessary to their wel- 
fare, and may provide for the election of such officers, and 
that it is a safe rule to follow the construction which the 
Territories have made of their powers by permission of Con- 
gress under the organic law in that respect. It is there held 
in both of said cases that a long-continued exercise of 
power by the Territories with the silent assent of Congress 
is a concession on the part of the Federal Government that 


such power is rightfully exercised. By the 6th section they 
say, on page 320 of the case of Snow ve. The United States. 
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(18 Wallace), of the act—speaking of the organic act: It is 
enacted that the legislative power shall extend to all rightful 
subjects of legislation consistent with the Constitution of the 


United States and the provisions of that act. Further: the: 
court say : re t 


ee ae of ec so d are = specified in ve, Sane 
marshal is required to execute ; 
“e ridlistion an eteel-endl 


said courts when exercising their ju 
district courts of the United States.” 


And further: 


“ By an act of that Legislature, passed March 3, 1852, it . | 


among other things, provided that an attorney 
be elected by. the legislative assembly to attend to all legal 


business on the part of the Territory before the courts where: 


the Territory is a party and to prosecute individuals accused 
of crime in the judicial district in which he shall keep his 
office in cases arising under the laws of the Territory.” - 


The court says: 


“ This law, it is understood, has always. been acted upon 
until the recent decision of the supreme court of Utah de- 
nying its validity. Similar laws have been passed and acted 
upon in other Territories organized under similar | 
acts. The attorney appointed by the President for the 
tory has been accustomed to attend to the business of the 
— a ss! hedag by United States 

istrict attorneys in the severa an attorney gen- 
eral and district | attorneys of the Territory have attended to 
the business of the latter and prosecuted crimes committed 
against the Territorial laws.” A 


On page 322 the Court says: 


“The iven to the Legislature is extremely broad. 
It extends to all rightful subjects of legislation consistent 
with the Constitution and the organic act itself, and there 


ot ee 


seems to be nothing in either of these instruments which 
directly conflicts with the territorial law. If there is an 
inconsistency at all it is in that part of the organic act which 
provides for the appointment by the President of an attorney 
for the Territory. But is that necessarily an inconsistency” 
The proper business of that Territory may be regarded as 
relating to cases in which the Government of the United 
States is concerned. The analogous case of the marshal and 
the separation of the business of the cvurts as to Govern- 
ment and territorial cases seem to give some pertinence to 
this idea. At all events, it has sufficient basis for its support 
to establish the conclusion that there is no necessary conflict 
between the organic and the territorial laws. The organic 
act is susceptible of a construction that will avoid such con- 
flict, and that construction is supported by long usage in 
this and other Territories. Under these circumstances it is 
the duty of the court to adopt it and to declare the terri- 
‘torial act valid. In any event, no great inconvenience can 
arise, because the entire matter is subject to tiie control and 
regulation of Congress.” ‘o 


In the organic act there is no provision for these two offi- 
cers of the Territory, nor any specific mode préscribed by 
which they, if provided for, shall be inducted into office. 
Therefore, under the organic law, measured by the principles 
in the case in 18 Wallace, supra, these officers may be provided 
for and their election by the people of the Territory allowed. 
’ The right of the Territory to do this, from the face of the 
record in this case, appears to have been acquiesced in from 
some period prior to 1880 down to 1886. It is believed that 
there is no instance in the history of the Territory, until this 
case arose, where the Governor has ever claimed the right or 
authority under the United States to appoint a treasurer and 
auditor fur the Territory of Utah. 


In the Snow case Justice Blatchford, May 10, 1886, in 
pronouncing the opinion of the Court, says: 


the records. Nor is the validity o | 
under the United States drawn in question. The plaint 
in error contends that the construction of the act of 1882 
drawn in question, and also the authority exefcised utide 
the United States by which he was tried and. convicted ; 
that the authority of the United States is invoked to deprive: 
pr ai « in a court yee ty, pra 
acti y power, a e . 
whether the authority exercised by the Court ander the act 

scope of that 


of 1882 is a valid authority, within the 
act, because the contention is that the Court | te 
the statute and acted beyond the authority which it con- 
ferred. The authority exercised by the court in the trial and 
conviction of the plaintiff in error is not such an y as 
is intended by the act. The validity of the existence of the 
Court and is jurisdiction over the crime named in the in- 
dictments, and over the person of the defendant, is not 
drawn in question. All that is drawn in question is whether 
there is or is not error in the administration of the statute.” 


~~ 


In this case it is claimed that the Governor had no juris- 
diction over these offices, nor over the applicant for an ap- 
peal to displace him from said office, and the very proposi- 
tion which the Court held was not involyed in the Snow 
case is explicitly and directly involved in this case. This 
is not a question of the construction of the organic law; 
that has been construed over and over again not to extend 
the jurisdiction claimed by the Governor to cases confided : 
by the organic law to the legislative branch, of the terri- 
torial government. In the Snow case, just cited, the Court 
say: “All that is drawn in question is whether there is or 
is not error in the administration of the statute.” In this 
case no question is made upon the regularity or irregularity 


of the administration of the organic act, but this case in- 
volves solely and exclusively, so far as this branch of it is 
concerned, the question of the jurisdiction of the Governor 
over the defendants and over the offices of treasurer and 
auditor of the Territory of Utah. It is a question arising 
under the authority of the United States over said person 
and said office, not whether said authority has been regu- 
larly or irregularly administered—whether the statute au- 
thority has been properly or improperly construed, conced- 
ing that some authority exists over the same—but it is a 
total absolute denial of authority to the Governor in the 
premises, and, therefore, if there can be a case authorizing 
an appeal where the exercise of an authority arising under 
the United States is drawn in question, this is that case. 
Under the exposition of the territorial government made 
in the cases 13 and 18 Wallace, cited above, the validity of 
the statute of the Territory was not drawn in question. The 
statute authorizing an appeal does not in terms permit it 
where the validity of a statute of the Territory is drawn in 
question. The validity of the statutes of the Territory au- 
.thorizing the election of the treasurer and auditor, and their 
_ induction into office and fixing their bonds, are drawn in 
- question in this case. While a statute of the Territory is 
not ordinarily identical with a statute of the United States, 
yet it may be enacted by the authority of Congress and in 
pursuance of a statute of the United States, and does it not in 
effect, in such case, become a statute of the United States ? 
The whole theory of territorial government, as established 
in the cases in 13 and 18 Wallace, is that the governmental 


authorities of the Territory are acting for the Government 


of the United States. The relation between the Govern- 
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and trifling import. ycsluseaeass ——aalghecon 
between attacking the validity of a statute: of the Territory 


“ But it is insisted that while this 
Legielature whieh we hold to be i 


in the first instance it had no authority to 


We submit that this is an unfair argoment, and 


justified by the opinion in the case of Clinton w. 
brecht, 18 Wallace, 434—441. In that case the Court, 


ing through the chief justice, say : 


simi end, 


10 
years. It must have been transmitted to Congress soon after 


it was enacted, for it was the duty of the secretary of the - 


Territory to transmit to that body copies of all laws on or 
before the 1st of the next December in each year. The 
simple disapproval by Congress at that time would have 
annulled it. It is no unreasonable inference, therefore, that 
it was approved by that body.” 


This theory of the enactment of laws for the government 
of the Territories makes the statute so enacted by the terri- 
torial government the statute of Congress. The organic law 
requires that each statute of a Territory be reported to Con- 
grees on or before the next December following. Congress 
reserves in the organic act the authority to act upon each 


individual statute so passed by the territorial legislature, 


and the Supreme Court, in the case just cited, hold “ The 
simple disapproval by Congress at any time would have an- 
nulled it. It is no unreasonable inference, therefore, that it 
was approved by that body.” § 

The law in this case, the validity of which is attacked; was 
passed in 1852 and modified in 1878. It has been on the 
statute book for many years, and has been before Congress 
for a long time, and it is no unreasonable inference, there- 
_ fore, that it was approved by that body. In being so ap- 
" proved by that body it became, in theory and in law, a stat- 
ate of the United States, and when its validity is drawn in 
question the validity of a statute of the United States is 
drawn in question, and an appeal is authorized to the Su- 
preme Court of the United States irrespective of the amount 
involved. 


The decision just quoted from clearly establishes the . 
proposition that in the opinion of Congress every statute. . 


enacted by .a territorial legislature, if approved by Con- 


r - 


grees as this has been approved by Congress, becomes and 
is a statute of the United States, and it was upon that theory 


that the Supreme Court, in the case just cited and in the 


case in 18 Wallace, upheld the statute of the Territory. We 
therefore claim the right to an appeal to the Supreme Court 
of the United States in this case on the distinct and substan- 
tive ground thet the validity of a statute of the United States 


is drawn in question in the case. 


On page 445 of the case just cited the Court remark: 


“This uniformity of construction by so man 
acts in relation to 


When the Territory regulates and Congress adopts that 
regulation by its approval bore: teoaremmaral of 
pegs much as is the act of an ge 


pal, the act of the principal himeelf; and, wh 
of such an act of such agent is drawn in qué 


act of the principal himeolf which is really drawn in ques- 
tion. 


The Governor Has No Power to Appoint these Territorial Of- 
Scere. 3 


The power in the Governor to appoint these officers is 
claimed under 7th section of the organic act approved Sep- 
tember 9, 1850 (9 vol. Statutes at Large, page 455), which 
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_ Sec. 7. “That all township, district, and county officers 
not herein otherwise provid ‘shall be a age or elected, 
as the case may be, in such manner as sha ee by 
the Governor and legislative assembly of hm erritory of 
Utah. The Governor shall nominate and, by and with the 
advice of the legislative council, appoint a all officers not 
herein otherwise provided for.” . 


Section 10 provides for the appointment of an attorney 
and a marshal for said Territory, and provides for their 
pay. 

_ Section 11 provides that the Governor, secretary, chief 
justice, associate justices, attorney, and marshal shall be ap- 
pointed by the President. 

The court below in its opinion declared that, as the Legis 
lature bad no right to pass the law providing for election 
of auditor and treasurer, the election of appellants was void 
and the offices were vacant; that the Governor had the 
right to fill these vacancies under the 8th section of the act 
of the Legislature approved January 20, 1852, which-is as 
follows: “Vacancies may be filled by executive appoint- 
ment in the foregoing or any office when the mode of sup- 
plying vacancies is not prescribed by law.” 

. Now we maintain that these offices were not vacant, and 
the law in providing for filling was as much within the 

‘power of the Legislature as in creating the offices. one, 
part was void the whole was void. 

Morris vs. Carter, 46 N. Y., 260. 
Frinton vs. Rogers, 12 Mich., 168. 


The court below maintained that these offices were created. 
by the legislative act, but could not be filled in the mode - 
prescribed by the act. We maintain that the provision in 


regard to filling these offices was regular, and the principle 
involved in it has been sanctioned by this court. 

The case of Snow ve. United States, 18 Wal., turned upon 

a the legality of the election by the Legislature of Utah of the 

attorney of the | 

It will be observed that sections 10 and 11 of the organic 

ect provide fer the appointment by the President of an at- we 

- torney for said Territory. This appointment was’ made 


the President. But notwithstanding this, and although en 
attorney of the Territory was not mentioned in the organics 
act, the Legislature created an attorney of the Territory 
an officer distinct from that named in the 10th section of the 


The question in the Snow case was 


torney of the Territory, elected by the 
the district attorney of the United 


A quo warranto was sued out on the 
States district attorney to have it j 


right. to create the office of attorney of 
prescribe how it was to be filled, why had 
. merge: eeimibenwege mutroae 


In delivering the opinion of the'Court Mr. Justice Bradley 
says, page 322: “ The power given to the Legislature is ex- 
tremely broad. It extends to all rightful subjects of legis- 
lation consistent with the constitution and the organic act 
itself. And there seems to be nothing in either of these in- 
' struments which directly conflicts with the territorial law. 
If there is any inconsistency at all it is in that part of the 
organic act which provides for the appointment by the Pres- 
ident of an attorney for the Territory. But is that necessa- 
rily an inconsistency? The proper business of that attor- 
ney may be regarded as relating to the cases in which the 
Government of the United States is concerned. The analo- 
gous case of the marshal, and the separation of the business 
of the court, as to Government and territorial cases, seems to 
give some countenance to this idea. At all events it has 
sufficient basis for its support to establish the conclusion 
that there is no necessary conflict between the organic’and 
territorial laws. The organic act is susceptible of a con- 
struction that will avoid such conflict, and that construction 
is supported by long usage in this and other Territories. 
Under these circumstances it is the duty .of the court to 
‘adopt it and to declare the territorial act valid. In any 
event no great inconvenience can arise, because the entire 
matter is subject to the control and regulation of Congress.” 
If the act involved in the Snow case, which created the 
office of attorney of the Territory, and filled the same by 
election, is valid, how can it be maintained that this act 
creating the offices of auditor and treasurer, and providing 
for filling the same by election, is in any = of . it invalid 
because ultra vires f 
In both cases the offices created were not named in the 


~ 
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organic act; in both cases provision was made to fill the 


offices by election. 

In the Snow case there was a doubt whether the same 
office was not created and filled by the pact. In this 
case there can be no such doubt. * 


If the Legislature could provide for filling by election the 
office of attorney of the Territory how can it’ be doubted 
that it had the power to provide for filling the offices of aud- 
itor and treasurer by election? “ 

If the Snow case is law it must be that the whole act of 
the Legislature creating and filling by election these two 
offices is valid. The case of Clinton vv. 
Wallace, also sustains this view of the case. tis eo 

If thie be #0 by the terms of the law they bold their offices. 
till their successors are elected and qualified. Their succes- 
sors have never been: elected. These offices. are now held 
by the appellants. There is no vacancy, and the Governor 
had no power to fill them. 

The authority exercised by the Governor in 
the appellees to fill these offices’is “ an ty 
under the United States.” He is the creature of. United 
States, created by the law-making power thereof; 
the validity of his authority is involved then by the 
letter of the second section of the act of March 8, 1886, the 
appellants have as clear a right to their appeal as Snow had, 
and the same should not be dismissed. : a 
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in THE 


npreme Court of the 


No. 144. 


JAMES JACK, Piawtirr 1 Epror, 


THE PEOPLE OF THE TERRITORY OF UTAH. — 


No. 148. 


NEPHI W. CLAYTON, Pcraintiry 1x Exnonr, 


v8. 


THE PEOPLE OF THE TERRITORY OF UTAH. 


BRIBP FOR APPELLANTS. 


STATEMENT OF THE CASK. 


These actions were brought in the third district court of | 
Utah Territory. The complainants allege the defendants 
did usurp and intrude, the one into the office of treasurer 
and the other into the office of auditor of’ public accounts 


for the Territory of Utah—the first in 1880 and the other in 
1879—and ever since have held and still hold and exercise 
the functions of said offices without authority of law, and 
that the relators were severally entitled to said offices by 
virtue of an appointment by the Governor of the Territory 
on 13th March, 1886. The defendants in the court below 
severally denied the allegations of the complaint; denied 
the right of the Governor to appoint the relators, and claimed 
that on the — day of September, 1880, they were severally 
and duly elected by the peuple to fill said offices respectively, 
and were commissioned by the Governor according to law ; 
that there never has been any election since that time to fill 
the said offices, and that by virtue of said election, said com- 
mission, and the law in the case they were entitled to exer- 
cise the functions of their several offices. 

The defendant's below also demurred to the plaintiffs’ 
com plaints. | - 

The district court decided in favor of complainants below, 
overruled the defandants demurrer, declared that the de- 


fendants had severally usurped their offices, gnd ordered, 


them to be excluded from the same; and further ordered 
said defendants to deliver up to complainants the said 
offices. 

This decision of the district court was affirmed by the 
supreme court of the Territory, and from this last decision 
an appeal was allowed to this Court by a justice thereof. 


Assignment of Errors. 3 
ist. The court below erred in overruling demurrers of 
plaintiffs in error. 
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- Ond. The court below erred in deciding that the plaintifs 
in error had usurped their offices, and oe to be i, 
exclyded from said offices. fe . 


8d. The court below erred in ordering the plaintiff in 
error te deliver up said offices to the defendants in errer. — 


ARGUMENT. 


It will be conceded that under the law of the Territory 
the appellants were entitled to hold their offices until their 
successors were elected and qualified. The decision of the 

court below was based upon the invalidity of thislaw. __ 
It is the established policy of the Federal Government 

to permit the Territories to enjoy the privilege of self-govern- 

ment. This position, under thé decisions of this Court, is 

@ unaseailable. 
et {ox Clinton ve. Englebrecht, 18 Wal., 484. 
Snow ve. United States, 18 Wal., 317. 


The judgment of ouster in these cases is a denial of thia 
right of self-government. 
The people of the Territory have elected the appellants 
: to office continuously, and the laws have been so construed =—si- 
for vears to permit these offices to be filled byelection. The  . 
parties cla‘ming the offices by appointment of the Governor 
against the appellants do so under authority claimed to be 
exercised under the United States, as set forth im section 7, 
. page 30, Compiled Laws of Utah, being section 7 of the or- 
| ganic act, and reads as follows: 
And be it further enacted, That all townshi pemge va yi8 


} county officers not herein otherwise provi 
| appointed or elected, as the case may be, in euch manuer as 
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shall be provided by the Governor and legislative assembly 
of the Territory of Utah. The Governor shall nominate 
and, with the advice and consent of the legislative council, 
appoint all officers not herein otherwise provided fur,and 
in the first instance the Governor alone may appoint all 
said officers, who shall hold their offices until the end of the 
first session of the legislative assembly, and shall lay off 
the necessary districts for members of the council and house 
of representatives and all other officers.” 


The cases of Clinton vs. Englebrecht (13 Wall., 434) and 
(Snow vs. United States, 18 Wall., 317), above cited, hold that 
the Territory may provide for all officers not mentioned in 
the organic act which they deemed necessary to their wel- 
fare, and may provide for the election of such officers, and 
that it is a safe rule to follow the construction which the 
Territories have made of their powers by permission of Con- 
gress under the organic law in that respect. It is there held 
in both of said cases that a long-continued exercise of 
power by the Territories with the silent assent of Congyvess 
is a concession on the part of the Federal Government that 
such power is rightfully exercised. By the 6th section they 
say, on page 320 of the case of Snow vs. The United States 
(18 Wallace), of the act—speaking of the organic act: It is 
enacted that the legislative power shall extend to all rightful 
subjects of legislation consistent with the Constitution of the 
United States and the provisions of that act. Further the 
Court say: | 

“The duties of the attorney are not specified in the act. 
The marshal is required to execute all processes issuing from 


said courts when exercising their jurisdiction as circuit and 
district courts of the United States.” 


And further: 5 
“ By an act of that Legislature, passed March 3, 1852, it is 
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among other things, provided that an attorney general shall 
be elected by the legislative assembly to attend to all legal . 
business on the part of the Territory before the courts where 
the Territory is a party, and to prosecute individuals acoused 
of crime iu the judicial district in which he shall keep his 
office in cases arising under the laws of the Territory. 


The Court says: 


“This law, it is understood, has always been acted 1 
until the recent decision of the supreme court of Utah 
ing its validity. Similar laws have been : 
upon in other Territories organized under similar 
acts. The attorney appointed by the President for the Te 
ritory has been accustomed to attend to the business of the 
General Government the same ‘as is done Baska States 
district attorneys in the several States, and sapiens : 
eral and district attorneys of the Territory have a to 
the business of the latter and prosecuted crimes committed 
against the territorial laws.” 


s 
> 
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On page 32 the Court says : 


“The power given to the Legislature is extremely broad. 
It catenl to ii ion consistent 


directly conflicts with the territorial law. 
inconsistency at all it is in that part of the 

rovides for the appointment by the President of an attorney 
or the Territory. But is that necessarily an inconsistency ? 
The proper business of that Territory may be rded as 
relating to cases in which the Government of United 
States is concerned. The analogous case of the marshal and 
the separation of the business of the courts as to Govern- 
ment and territorial cases seem to give some pertinence to 
this idea. At all events, it has sufficient basis for ite 
to establish the conclusion that there is no 
between the organic and the territorial laws. . The 
act is susceptible of a construction that will avoid such con- 
flict, and that construction is su by long usage in 
this and other Territories. Under these ciroumstances it is 
the duty of the court to adopt it and to declare the terri- 
torial act valid. In any event, no great inconvenience can 
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arise, because the entire matter is subject to the control and 
regulation of Congress.” 


In the organic act there is no provision for these two offi- 
cers of the Territory, nor any specific mode prescribed by 
which they, if provided for, shall be inducted into office. 
Therefore, under the organic law, measured by the principles 
in the case in 18 Wallace, supra, these officers may be provided 
for and their election by the people of the Territory allowed. 
The right of the Territory to do this, from the face of the 
record inv this case, appears to have been acquiesced in from 
some period prior to 1880 down to 1886. It is believed that 
there is no instance in the history of the Territory, until this 
case arose, where the Governor has ever claimed the right or 
authority under the United States to appoint a treasurer and 
auditor for the Territory of Utah. 


In the Snow case Justice Blatehford, May 10, 1886, in 
pronouncing the opinion of the Court, says: 


“ Tn the present cases the validity of a statute of the United 
States is not drawn in question. No such question is pre- 
sented by the bill of exceptions, or the requests for instruc- 
tions, or the exceptions to the charges, or anything else in 
‘the records. Nor is the validity of an authority exercised 
under the United States drawn in question. The plaintiff 
in error contends that the construction of the act of 1882 is 
drawn in question, and also the authority exercised under 
the United States, by which he was tried and convicted ; 
that the authority of the United States is invoked to deprive 
him of his liberty in a court established by Congress and 
acting solely by Federal power, and that the question is, 
whether the authority exercised by the Court under the act 
of 1882 is a valid authority, and within the scope of that 
act, because the contention is that the Court misconstrued 
the statute and acted beyond the authority which it con- 
ferred. The authority exercised by the Court in the trial and 
conviction of the plaintiff in error is not such an authority as 
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is intended by the act. The validity of the existence of the 
Court and tls jurisdiction over the crime named iu the in- 
dictments, and over the person of the defendant, is not 
drawn in question. Ali that is drawn in question is whether 
there is or is not error in the administration of the statute.” 


In this case it is claimed that the Governor had no jurie 
diction over these offices, nor over the applicant for an ap- 
peal to displace him from said office, and the very proposi- 
tion which the Court held:was not involved in the Snow 
case is explicitly and directly involved in thiscase. This 
is not a question of the construction of the organic law; 
that has been construed over and over again not to extend 
the jurisdiction claimed by the Governor to cases confided 
by the organic law to the legislative branch of the terri- 
torial government. In the Snow case, just cited, the Court 
say: “All that ie drawn in question is whether there is or 
is not error in the administration of the statate.” In this 
case no question is made upon the regularity or irregularity 
of the administration of the organic act, but this case in- 
volves solely and exclusively, so far as this branch of it is 
concerned, the question of the jurisdiction of the Governor 
over the defendants and over the offices of treasurer and 
auditor of the territory of Utah. It is a question arising 
under the authority of the United States over said person 
and said office, not whether said authority has been regu- 
larly or irregularly administered—whether the statute au- 
thority has beeu properly or improperly construed, conced- 
mas ing that some authority existe over the same—but it is a 

| total, abeolute denial of authority to the Governor in the 
premises, and therefore, if there can bea case authorizing 

an appeal where the exercise of an authority arising under 

the United States is drawn in question, this is that case. 
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Under the exposition of the territorial government made 
in the cases 13 and 18 Wallace, cited above, the validity of 
the statute of the Territory was not drawn in question. The 
statute authorizing an appeal does not in terms permit it 
where the validity of a statute of the Territory is drawn in 
question. The validity of the statutes of the Territory au- 
thorizing the election of the treasurer and auditor, and their 
induction into office and fixing their bonds, are drawn in 
question in this case. While a statute of the Territory iz 
not ordinarily identical with a statute of the United States, 
yet it may be enacted by the authority of Congress and in 
pursuance of a statute of the United States, and does it not 
in effect, in such case, become a statute of the United States? 
The whole theory of territorial government, as established 
in the cases in 13 and 18 Wallace, is that the governmental 
authorities of the Territory are acting for the Government 
of the United States. The relation between the Govern- 
ment of the United States and the government of -the Ter- 
ritory grows out of delegated authority from the former to 
the latter. The whole responsibility of government is in 
Congress. Congress devises the scheme by which rules of 
order and discipline are to be inade by certain bodies in the 
Territory. The object of limiting appeals was and is to ex- 
clude from the Supreme Court docket questions of minor 
and trifling import. There can be no difference in gravity 
between attacking the validity of a statute of the Territory 
made in pursuance of an act of Congress and in attacking 
the validity of a statute made directly by Congress. In this 
controversy the machinery of the territorial government is 
deranged by the decision below. There can be no dispute 
but that the decision does draw in question the validity of 
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a statute of the Territory. Is it not, then, equivalent in 
law to a case where the validity of a statute of the United 
States is drawn in question ? 

In the decision of the case in the court below the judge 
says : 

“ Bat it is insisted that, while this mav all be true, the act 
of Legislators. which we hold to be invalid has been ratified 
by long acquiescence by Congress and the people of this 

erritory as well as by the action of the territorial legis- 
lature. If the legislature had not the power to pass the act 
in the first instance it had no authority to ratify it.” 

We submit that this is an unfair argument, and one not 
justified by the opinion in the case of Clinton vw. Engle 
brecht, 13 Wallace, 434-441. In that case the Court, speak- 
ing through the Chief Justice, say : 

“In the first place, we observe that the law has received 
the implied sanction.of Congress. It was im 1850. 
It has been upon the statute book for more than twelve 
years. It must have been transmitted to Co soon after 
it was enacted, for it was the duty of the of the 
Territory to transmit to that body copies of all laws on of 
before the Ist of the next December in each year. The 

simple disapproval by Congress at that time would have 
annulled it. It is no unreasonable inference, therefore, that 
it was approved by that body.” 

This theory of the enactment of laws for the government 
of the territories makes the statute so enacted by the terri- 
torial government the statute of Congress. The organic law 
requires that each statute of a Territory be reported to Con- 
gress on or before the next December following. Congress 
reserves in the organic act the authority to act upon each 
individual statute so passed by the territorial legislature, 
and the Supreme Court, in the case just cited, hold “The 
simple disapproval by Congress at any time would have an- 
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nulled it. It is no unreasonable inference, therefore, that it 
was approved by that body.” 

The law in this case, the validity of which is attacked, was 
passed in 1852 and modified in 1878. It has been on the 
statute book for many years, and has been before Congress 
for a long time, and it is no unreasonable inference, there- 
fore, that it was approved by that body. In being so ap- 
proved by that body it became, in theory and in law,a stat- 
ute of the United States, and when its validity is drawn in 
question the validity of a statute of the United States is 
drawn in question, and an appeal! is authorized to the Su- 
preme Court of the United States irrespective of the amount 
involved. © 

The decision just quoted from clearly establishes the 
proposition that in the opinion of Congress every statute 
enacted by a territorial legislature, if approved by Con- 
gress as this has been approved by Congress, becomes and 
is a statute of the United States, and it was upon that theory 
that the Supreme Court, in the case just cited and‘in the 
case in 18 Wallace,upheld the statute of the Territory. We 
therefore claim the right to an appeal to the Supreme Court 
of the United States in this case on the distinct and substan- 
tive ground that the validity of a statute of the United States 
is drawn in question in the case. 


On page 445 of the case just cited the Court remark: 


“This uniformity of construction by so many territorial 
legislatures of the organic acts in relation to their legisla- 
tive authority, especially when taken in connection with the 
fact that none of these jury laws have been disapproved by. 
Congress, although any of them would be anantial by i 
disapproval, confirms the opinion, warranted by the plain. 
language of the organic act itself, that the whole sabjeet> 
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matter of jurors in the Territories is committed to territorial 
regulation.” | | 
When the Territory regulates and Congress adopts that 
regulation by its approval the regulation is a regulation of 
Congress as much as is the act of an agent first not au- 
thorized to be done, and afterward ratified by the princi- 
pal, the act of the principal himself; and, when the validity. 
of such an act of such agent is drawn in question it is the 
act of the principal himself which is really drawn in ques 
tion. : 


The Governor Has No Power to Appoint these Territorial 
Officers. 


The power in the Governor to appoint these officers is 
claimed under 7th section of the organic act approved Sep- 
tember 9, 1850 (9 vol. Statutes at Large, page 455), which 
provides: 


Sec. 7. “ That all township, district, and. county officers 
not herein otherwise provided shall be appointed or elected, 
as the case may be, in such manner as shall be by 
the Governor and legislative assembly of the itory of 
Utah. The Governor shall nominate and, by and with the 
advice of the legislative. council, appoint all officers not 
herein otherwise provided for.” * “4 


Section 10 provides for the appointment of an attorney 
and a marshal for said Territory, and provides for their 
pay. : 

Section 11 provides that the Governor, secretary, chief 
justice, associate justices, attorney, and marshal shall be ap- 
pointed by the President. | 
The court below in its opinion declared that, as the Legis 


lature had no right to pass the law providing for election 
of auditor and treasurer, the election of appellants was void 
and the offices were vacant; that the Governor had the 
right to fill these vacancies under the 8th section of the act 
of the Legislature approved January 20, 1852, which is as 
follows: “ Vacancies may be filled by executive appoint- 
ment in the foregoing or any office when the mode of sup- 
plying vacancies is not prescribed by law.” 

Now we maintain that these offices were not vacant, and 
the law in providing for filling was as much within the 
power of the Legislature as in creating the offices. If one 
part was void the whole was void. 

Morris vs. Carter, 46 N. Y., 260. 
Frinton vs. Rogers, 12 Mich., 168. 


The court below maintained that these offices were created 
by the legislative act, but could not be filled in the mode 
prescribed by the act. We maintain that the’ provision in 
regard to filling these offices was regular, and the principle 
involved in it has been sanctioned by this Court. 

The case of Snow vs. United States, 18 Wal., turned upon 
the legality of the election by the Legislature of Utah of the 
attorney of the Territory. 

It will be observed that sections 10 and 11 of the organic 
act provide for the appointment by the President of an at- 
torney for said Territory. This appointment was made by 
the President. But notwithstanding this, and although an 
attorney of the Territory was not mentioned in the organic 
act, the Legislature created an attorney of the Territory— 
an officer distinct from that named in the 10th section of the. 
organic act—and in the same law providing for an attorney 


of the Territory the Legislature provided that he should be 
elected. Snow was elected under this law. | 

The question in the Snow case was whether Snow, the at- 
torney of the Territory, elected by the Legislatare, and set 
the district attorney of the United States, appointed by the 
President, was entitled to prosecute persons ancused of 
offenses against the laws of the Territory. -. van 

A quo warranto was sued out on the relation of the United 
States district attorney to have it judicially settled, which 
was so entitled. It involved the validityof the act creating 
and filling the office of attorney general of the Territory, 
just as this case involves the validity of that part of theact 
providing for election of auditor and treasurer. 

The two cases are parallel. If the Legislature had the 
right to ereate the office of attorney of the Territory and 
prescribe how it was to be filled, why had not the eame Legie- 
lature the right to create the offices of auditor and treasurer 
and prescribe how they should be filled? 

In delivering the opinion of the Court Mr. Justice Bradley 
says, page 322: “ The power given to the Legislatare is ex- 
tremely broad. It extends to all rightfal subjects of legie- 
lation consistent with the constitution and the organic act 
iteelf. And there seems to be nothing in either of these in- 
struments which directly conflicts with the territorial law. 
If there is any inconsistency at all it is in that part of the 
organic act which provides for the appointment by the Pree- 
ident of an attorney for the Territory. Bat is that necessa- 
rily an inconsistency? The proper business of that attor- 
ney may be regarded as relating to the cases in which the 
Government of the United States is concerned. The analo- 
gous case of the marshal, and the separation of the business 


of the court, as to Government and territorial cases, seems to 


give some countenance to this idea. At all events, it has 


sufficient basis for its support to establish the conclusion 
that there is no necessary conflict between the organic and 
territorial laws. The organic act is susceptible of a con- 
struction that will avoid such conflict, and that construction 
is supported by long usage in this and other Territories. 
Under these circumstances it is the duty of the Court to 
adopt it and to declare the territorial act valid. In any 
event, no great inconvenience can arise, because the entire 
matter is subject to the control and regulation of Congress.” 

If the act involved in the Snow case, which created the 
office of attorney of the Territory and filled the same by 
election, is valid, how can it be maintained that this act 
creating the offices of auditor and treasurer, and providing 
for filling the same by election, is in any part € it invalid 
because ultra vires ? 

In both cases the offices created were not ssiaed ia the 
organic act; in both cases provision was made to fill the 
offices by election. 

, Inthe Snow case there was a doubt whether the same 
office was not credted and filled by the organic act. In this 
case there can be no such doubt. 

If the Legislature could provide for filling by election the 
office of attorney of the Territory how can it be doubted 
that it had the power to provide for filling the offices of au- 
ditor and treasurer by election ? 


If the Snow case is law it must be that the whole act of 
the Legislature creating and filling by election these two* 
offices are valid. The case of Clinton vse. Englebrecht, 13 


Wallace, also sustains this view of the case. 
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Iu the Supreme Court of the Ruited States. 


Ocroser TERM, 1889. 


Nepui W. CLAYTON, APPELLANT, 
vs. 
THE Peop.teE or THE Territory > No. 143. 
of Utah ex rel. William H. Dick- 


son, U. S. attorney. 


JAMES JACK, APPELLANT, 
SAME. No. 144. 
vs. 


APPEALS FROM THE SUPREME COURT OF THE TERRI- 


TORY OF UTAR. | 


The above No. 143 is an appeal from the judgment of ; 
the supreme court of the Territory of Utah (p. 10) affirm- 
ing a judgment of the district court therein. Such judg- 
ment overruled the demurrer of appellant and adjudged 
his answer insufficient, and further adjudged that he was 
guilty of usurping and unlawfully holding and exercising 
10247-———1 
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the office of Territorial Auditor of Utah Territory, and 
excluded him from said office; and further adjudged that 
Arthur Pratt was entitled to such office, and also that 
said Clayton should deliver up to said Pratt said office, 
books, etc. (pp. 6, 7). 

An application was thereafter made by the appellant to 
said Territorial supreme court for the allowance of an 
appeal to the Supreme Court of the United States, which 
allowance was denied (p. 19). 

Thereupon the said appellant presented his petition 
(p. 21) and an affidavit that over $5,000 was in dispute 
in the suit (pp. 26, 27) to a Justice of this court for allow- 
ance of appeal, which was granted (p. 26). 


BRIEF OF ARGUMENT. 


I. 


This court can not review the judgment below under 
the act of Congress of March 3, 1885 (ch,.355, 23 Stat., 
443), which is as follows: . af 


Be it enacted by the Senate and House of Repre- 


sentatives of the United States of America in Congress 
assembled, That no appeal or writ of error shall here- 
after be allowed from any judgment or decree in any 
suit at law or in equity in the supreme court of the 
District of Columbia, or in the supreme court of any 
of the Territories of the United States, unless the 
matter in dispute, exclusive of costs, shall exceed the 
sum of five t dollars. : 
Sec. 2. That the preceding section shall not apply 


to any case wherein is involved the validity of any 
patent or copy right, or in which is drawn in question 
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the validity of a eg or statute of, or an authorit 
exercised under, the United States, but in all 
cases an or writ of error may be brought with- 
out to the sum or value in dispute. 


A. Does the “matter in dispute * * * exceed 
the sum of $5,000” as required by section 1 of said act ? 


It may be that if the appellant had a definite term of 
office yet to serve, the salary'of which would be $5,000 and 
more, the cases of Smith v. Adame (130 U. S., 167), and 
Smith v. Whitney (116 U. S., 167), would be conclusive. 

But the appellant had no such term. He was a hold- 
over. He went into office in 1880 (pp. 426, 27) and was 
liable at any time to be supplanted by a successor. 

He declares in his affidavit (sworn to July 9, 1886) 
)pp. 26, 27) that he was elected to this office in 1880— 
the term being a biennial one—that in 1882 the election 
commission refused to receive or count votes for the office, 
and the same thing again occurred in 1884, and that the 
same thing was going fo happen at the then coming elec- 
tion in August, 1886—and thereupon he announces the 
novel and startling proposition, that he is therefore en- 
titled to hold for two years till 1888! And then follows 
the assertion, in effect, that he ought to get $3,000 for each 
of the years, 1886 and 1887 (although the amount is in 
the discretion of the legislature and governor! ), and in 
that way he figures up the amount in dispute at over 
$5,000 

Tt ressaine for this const to say whether tifa case under 
these facts is within the principle of the above-cited de- 
s 

It is respectfully submitted that it ie not. 
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B. Is the case one, under section 2 of said act, “ in 
whieh was drawn in question the validity of * * * 
a statute of, or an authority exercised under, the United 
States ?” 


The only thing “in question” in this case, so far as 
Clayton is concerned, was his right to hold this office 
under the Territorial statute, and under the authority 
exercised under the Territorial statute. The appellant 
claimed only under that statute and authority. 

The opinion of Powers, J., concurred in by both 
his associates, seems conclusive upon this point; and 
the court is respectfully referred to the learned judge’s 
reasoning on pages 21 and 22 of the record, and es- 
pecially to his quotation from the opinion of Mr. Justice 
Blatchford in United States v. Snow, 118 U. S., 346, 352, 
353, where the question is considered as to what is meant 


by the phrase “an authority exercised under the United 
States.” 


II. 


The Territorial act under which the appellant was 
elected auditor so far as it authorized such election was 
absolutely void. 


The Territorial statutes bearing upon the question are 
found in the compiled Laws of Utah of 1876, pp. 90, 91, 
and in the Laws of Utah of 1878, pp. 27, 28,§ 4. (See 
appendix for acts.) 

The first of the above acts was approved January 20, 
1852, and provided that the “treasurer and auditor of 


) 

public accounts shall be elected by the joint vote of both 
houses of the legislative assembly,” etc. | 

The act of 1878 provided that they should be “ here- 
after elected by the qualified voters at the general elec- 
tion in August, 1878, and biennially thereafter,” etc. 

On the other hand, it is provided by section 7 of the 
organic act of the Territory (9 Stat., 455): 


Sestion 1857 of the Revised Statutes provides that— 


All township, district, and coatty a ort 
justiow of the pence and general offers of 
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respective townships, districts, and counties ; ‘and the 
officers so a inted shall hold their offices ‘until the 


end of the first session of the legislative assembly. 

It requires no argument to show that a provision for 
election by the legislature, or by the people, is in direct 
conflict with a provision which directs an appointment by 
the executive and confirmation by the legislature. 

So far, therefore, as the Territorial acts authorize an 
election of an auditor by the legislative assembly, or by 
the people at a general election, they are in conflict with 
the organic act and the Revised Statutes, both of which 
provide that “the governor shall nominate and, by and 
with the advice and consent of the legislative council, 
shall appoint” such auditor. 

No authorities are needed here that such Territorial acts 
in that regard, are void. 

It seems to have been urged below(see opinion, p. 16) 
that Congress not having disapproved of such acts for 
several years they are thereby made valid. 

The doctrine is settled that legislation prohibited by 
the organic act or by law of Congress gains no vitality by 
mere lack of Congressional di Congressional 
inaction will not breathe the breath of life into a legislative 
statute, that is born dead. 


Iil. 
Clayton therefore never was auditor de jure. 
Holding the office and its muniments, he may have been 
auditor de facto as to peopte dealing with his office, but he 


never had any right to the office which could stand the test 
of an action in the nature of a quo warranto brought to try 


his legal title. 
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Indeed, he does not allege in his answer that he ever 
qualified (p.13,m. p. 14), but says that “he is by virtue of 
tion] of said governor, and not otherwise, acting as auditor 
of public accounts of said Territory.” (P. 4, m. p. 6.) 

The defendant had the affirmative and the burden was 
upon him to show that he had the right to the office. 

(See reasoning and authorities cited in support thereof 
on page 18, record.) 


IV. 


The office was therefore vacant for all parposes of being 
, filled. 


V. 


The argument that “if the act prescribing the mode of 
filling the office in question is void by reason of its being 
in conflict with the organic act, then the offices do not 
exist,” seems absurd. 

The part of the acts which is in conflict with the or- 
ganic act and the Revised Statutes is void, but that does 
not overturn all the other parts of such acts as are not 
so in conflict. 

By reference to these acts in the Appendix hereto at- . 
tached, it will plainly appear that the office still exists. 

See also Duncan v. McAllister, 1 Utah, 85, 87. 


VI. 
The question of whether Pratt has a right to the office 
ie not here. | 
The appellant has no right in thie action to challenge 
Pratt’s right. 
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The action is not one between Pratt and Clayton ;. Pratt 
is not a party to, nor even the relator in, it. 

It is an action by “The people, etc., ex rel. William H. 
Dickson, United States attorney, vs. Nephi W. Clayton.” 

The statute of Utah authorizing the action (in place 
of the writ of quo warranto) gives to the court the power, 
after ascertaining that the incumbent is a usurper, to de- 
cide who is entitled to the office. (See Appendix.) 

The defendant and appellant has no more interest in 
that question, so far as this suit is concerned, than any 
other citizen of the Territory. (People v. Abbott, 16 Cal., 
359; People v. Miles, 2 Mich., 358.) 


VII. 


The allegation in the complaint that the defendant “did 
usurp and intrude into the office of auditor of public ac- 
counts in and for the Territory of Utah, and ever since 
that time he has and does still hold and.exercise the func- 
tions of said office without authority of law therefor,” is 
sufficient under the Territorial statutes. | 

It is a statement of a fact, and uses the language of the 
statute authorizing the action, and with so much particu- 
larity that it would be held sufficient even in a criminal 
pleading, 

The opinion, with the authorities cited (pp. 17, 18), is 
a perfect answer to this objection, if it shall be raised 
here. 

But it may bea question whether the demurrer (pp. 4, 5) 
raises this point under the Utah code of procedure (see 
Appendix), and whether the demurrer should not have 
been taken under Sub. 7 rather than Sub. 6. 
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APPENDIX. 


[See Compiled Laws of Utah, 1876, page 90. | 


AN ACT to provide for the appointment of a Territorial treasurer 
and aaditor of public accounts. (Approved January 20, 1852.) 


Sec. 1. Be it enacted by the governor and legislative 
assembly of the Territory of Utah, That the treasurer and 
auditor of public accounts shall be elected by the joint 
vote of both houses of the legislative assembly, whose term 
of office shall be four years and until their successors are 


elected and qualified, unless sooner superseded by legis- - 


lative election. 

Sec. 2. The treasurer, previous to entering upon the 
duties of his office, shall give bonds to the people of the 
Territory of Utah in the penal sum of twenty thousand 


dollars, which sum shall be increased at the ion of 
the legislative assembly, or during its recess by the -gov- 
ernor, with sufficient securities to the nee of the 


auditor of public accounts, which bond shall be filed in 
his office ; and shall also take an oath or affirmation to 
cupport the Constitution of the United States and faith- 
fully disch the duties of his office. 

Sec. 3. The treasurer shall receive all moneys or other 
property belonging to the Territory that may be raised by 
taxation or otherwise, and shall procure suitable books in 
which he shall enter an account of his receipts and - dis- 
bursements, to whom made, and on what account. 

Sec. 4. The treasurer shall pay all moneys that may 
come into his hands by virtue of his office, upon drafts or 
orders, countersi by the auditor of public accounts, 
and shall annually report to the governor on or before the 


first day of December, or oftener if required by the gov- 


10 


' 


a 


11 


ernor, a true account of his receipts and disbursements, with 
the necessary vouchers for the same; and shall deliver to 
his successor in office all books, moneys, accounts, or other 


property a rr ce soon as his successor 


Sec. 5. The auditor of blic accounts, 
apon the duties of his office, shall give | 

os dn toa of Utah, in the penal 

cretion of the ley which a viene eee 

cretion re, or, durt ite recess, 

ernor, with securities to the of the 
probate judge of Salt Take Count in Mie ofllens 

and take an oath or ok to wu the 

Constitution of the United States and faithfully 

the duties of his office. 

Sec. 6. The auditor of public accounts shall examine 
and audit all public accounts connected with the 
affairs of the Territory, and shall the same to the 
governor on or before the first day of November in each 
rear, and oftener if required by the governor, and shall de- 
iver to his successor in office all 


12 


[Compiled Laws of Utab, 1876, page 92.) 


AN ACT authorizing the anditor of public accounts to enforce 
the collection of delinquent Territorial taxes, and for other par- 
poses. (Approved January 18, 1867.) 


assessors and collectors or ex-assessors and collectors on 
their bonds. 


2 2 ° a e e 


a Sasa 
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(Approved February 17, 1878.) 
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duties as is contemplated for the auditor in section two of 
this act. 

Sec. 5. All county officers or agents having the care or 
disposal of county money or other property, shall make a 
report to the clerk of the county court in like manner as 
is provided for Territorial officers to report to the auditor 
in section one of this act. 

Sec. 6. The clerk of the county court shall be governed 
in the discharge of his duties as is provided for the audi- 
tor in section two of this act; he shall also make a report 
of the property in his care to the county treasurer anoually, 
on the first day of December: Provided, however, said 
condensed report, referred to in section two of this act, 
shall be made to the county court at the lar Decem- 
ber term, instead of to the legislative assembly. 

Sec. 7. In case any officer or- agent, contemplated in 
this act, shall neglect to make a report or deposit a receipt 
as herein required, the officer to whom such report or re- 
ceipt is returnable, shall notify the proper prosecuting 
attorney of the facts in the case, and it is heréby made the 
duty of. such attorney to proceed against such delinquent 
officer or agent on his bonds, contract, or agreement as soon 
as practicable. When jadgment is rendered and executed, 
the money received shall be paid by the proper officer into 
the Territorial treasury, if from a delinquent Territorial 
officer or agent; if from a delinquent county officer or 
agent, it shall be paid to the treasurer. Attested 
copies of receipts for all money into either treasu 
shall be deposited, if from the Territorial treasury, with 


the auditor of public accounts by the first day of January 
annually; if from the county treasury, with the clerk of 
the county court, annually on the first day of the session 
of the December term of said court. 

Sec. 8. Officers or agents, contemplated in this act, shall 
deliver to their successors in all moneys, books, 
papers, and other property belonging to the office and take 


tia 
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{Compiled Laws of Utah, 1876, page 94.) 


AN ACT authorizing and requiring the auditor of public accounte 
— and for other purposes. (Approved February 15, 


Sec. 1. Be it enacted by the and legislative 
assembly of the Territory of , That the auditor of 
public accounts be, and is hereby, authorized and required 
to procure a new seal for the Territorial secretary’s office; 
the pattern and design of said seal to be the same as the 
original Territorial seal, excepting the year of date, which 
shall be represented by figures, and not, as in the original, 
by Roman letters ; said seal to be two inches in diameter. 

Sec. 2. The auditor of public accounts is authorized 
and required to procure a suitable seal of office, and to 
impress said seal on all warrants and on all other official 
papers issued by him, and for the amount of costs of said 
seals he is herein authorized to draw on the Territorial 
treasurer. 

Sec.3.* * * 

Sec. 4. It shall be the duty of the Territorial treasurer 
to procure a proper canceling stamp, and imprint the same 
on all auditor’s warrants redeemed by him, and deposit 


said warrants in his office. 


: 
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[Lawes of Utah, 1878, page 27.) 
CHAPTER XI.—Of Elections. 
AN ACT to provide for special elections to fill vacancies. 


Sec. 1. Be it enacted by the governor and legislative as- 
sembly of the Territory of Utah, That in case of the death, 
resignation, or other disability of any Territorial officer, 
sonle-dhantoes in this Territory, it shall be the duty of the 

yernor, within ten days after receiving notice of the 

th, resignation, or other disability of such officer, to 
call a special election in the Territory or district where 
such vacancy shall have occurred for the purpose of filling 
“Gen 2 I f by the death resignation 

Ec. 2. In case of a vacancy, by t , resignation, or 
other disability of any county or inct officer, made 
elective in any county in this Territory, it shall be the 
duty of the county court in such county, within twenty 
days after any such vacancy shall‘occur, to order a special 
election in the county or precinct where such shall 
occur, to fill the vacancy: Provided, That if any person 
shall neglect or fail to qualify within twenty days after 
receiving notice of having been elected to any county or 
precinct office, such office shall be deemed vacant. 

Sec. 3. All officers elected to fill vacancies, as provided 
in this act, shall, before entering upon the duties of their 


Office, qualify in the same manner as had 
been elected at any general election, sod shall bold offes 
until the ensuing general election, or until their successors 
are elected and qualified. 

Sec. 4. The special elections, as contemplated in this 
act, shall be , conducted, and returns thereof made in 
. the same manner as is now, or may hereafter be, provided 
for general elections in this Territory. The Territorial 
treasurer and auditor of public accounts shall be hereafter 


ia mates 
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(Laws of Utah, 1884, page 282. ) 


CHAPTER V.—Action for the usurpation of an office or 
franchise. 


Sec. 691. An action may be brought in the name of 
the people of this Territory against any person who 
usurps, intrudes into, holds or exercises any office or 
franchise, real or pretended, within this Territory, with- 
out authority of law. Such action shall be brought by 
the prosecuting attorney of the proper county, when the 
office or franchise relates to a county, precinct or city, and 
when such office or franchise relates to the Territory, by 
the United States district attorney; and it shall be the 
duty of the proper officer, upon proper showing, to bring 


such action whenever he has reason to believe that any: 


such office or franchise has been usurped, intruded into, 
held or exercised without authority of law. — 
rightfully entitled to an office or franchise may bring an 
action in his own name against the person who has 
usurped, intruded into, or who holds or exercises the 


Sec. 692. Whenever any action is brought in the name 
of the people of the Territory, the prosecuting officer, at 
the request of the person entitled to the office or franchise, 
in addition to the cause of action in behalf of the people 
of the Territory, may set forth the name of the person so 
entitled, with a statement of his right thereto, and in such 
case, upon proof by affidavit that the defendant has re- 
ceived fees or emoluments belonging to the office and by 
means of usurpation thereof, an order may be granted by 
the judge, or court wherein the case is pending, for the 
arrest of such defendant and holding him to bail; and 
thereupon he may be arrested and to bail, in the same 
manner and with the same effect and subject to the same 
rights and liabilities, as in other civil actions where the 
defendant is subject to arrest. 

Sec. 693. In every such case judgment. may be rendered 


a 
[oe % 
> a gts 


by action the damages which 
sustained by reason of the usurpation of the 
oe 


Sec. 696. When several persons claim to be entitled 
the same office or franchise, one action may be 

against all such persons, in order to try their 

rights to such office or franchise. 

Sec. 697. When a 


Territory are a party, impose upon 
not —— thousand dollars, which fine, when col- 
lected, must apap strap.) tana 
Src. 698. When the action is brought 
mation or application of a private party, the prosecuting 
officer may require such ae) tapos emg 
with sureties to be approved by the said officer, 
Sat eee apy Se ee ee for 
costs or damages recovered against i 
the costs and expenses i in the prosecution of the 
action. 


suse 


{Laws of Utah, 1884, page 205. } 


CuHaprer I1I.—Demurrer to complaint. 


Sec. 292. The defendant may demur to the complaint 
within the time required in the summons to answer, when 
it appears upon the face thereof either— 

1. That the court has no jurisdiction of the person of 
the defendant, or the subject of the action ; or, 

2. That the plaintiff has not legal ca city to sue ; or, 

3. That there is another action on any between the 
same parties for the same cause ; or, 

hat there is a defect or misjoinder of parties, plain- 
tiff or defendant ; or, 
That several causes of action have been improperly 
united ; or, 

§. That the complaint does not state facts sufficient to 
~ a cause of action ; or, 

That the complaint i is ambiguous, unintelligible or 
Par 

Sec. 293. The demurrer must distinctly specify the 
grounds upon which any of the objections to the co a 
are taken. Unless it do so, it may be disrega 
may be taken to the whole complaint or at any of the 
causes of action stated therein, or the defendant may de- 
mur and answer at the same time. 
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These actions were brought in the Thitd District Court of Utah 
, under the provisions of Chapter V., of Title X , Code of . 


Civil Procedere of Utah. . | Aa 


tion in behalf of the pcople ot the Territory,” the complaints, respect- 
ively, set forth the name of the person entitled to the respective offices. 
The defendants justify their holding and exercising the fanctions of 
said offices by virtue of an election by the votere of said Territory, 
held in August, 1880, aver no one has been elected since to said offices 
and that by virtue of said election and the commissions issued in par- 
suance of it, and not otherwise, they are acting as such officers. 

The judgment of the District Court being in favor of the plain- 
tiff in each case, was, on appeal, affirmed in the Supreme Coort of the 
Territory, and the appeals to this Court are from those judgments of 
affirmance. | 


The respondent now moves to dismiss the appeals for want of jur- 
iediction in this court to determine any question involved in these 
records, 

| 


It ie insisted that if this court bad jurisdiction, the only question 
in the records which concerns the appellante and which they would be 
entitled to have considered, is their rights, respectively, to the offices in 
question. If they are not entitled to the offices, they have no standing 
in court to litigate the rights aseerted by others to hold them. 

High on Extraurdinary Legal Remedies, Section 712. 
Flynn vs. Abbott, 16 Cal. 358. 
The People ex rel. Falkenberg vs. Miles, 2 Mich. 348. 


“Ye the claim of the appellants to the offices in question, » matter 


> ¢ - dn dispute exceeding the sum of five thoueand dollars, and therefore 


entitling it to be passed upon here, under the 1st section of the aet of 
Congress, approved March 3d, 1885. (Statutes of the U. 8., 2nd Sess., 
48th Congress, Chap. 355.) 

We submit that the title to an office, even where there is a fixed 
term and definite salary attached, has no known or certain value which 
can be proved or calculated in the ordinary mode of a business trans- 
action. ‘ 

So far as the value is concerned, it is simply the right of ‘the in- 
_eumbent-to perform a public service, and to receive the compensation 
alluwed by law, in consideration of the service rendered, and is ‘not 
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In 1878-79 the Auditor was. 
the Treasurer $600. 


Laws of 1878, page 57. 


under the United States, or that there exists any other ground in con- 
nection with their alleged title, which brings these cases within Section 
2, of the act of March 3d, 1885. 


IT. 


If, however, it should be held that upon these appeals the court 
has before it for adjudication, the correctness of the decision below, as 
to the determination of the right of Arthur Pratt in one case and 
Bolivar Roberts in the other, to hold said offices, we still deny that 
this court has jurisdiction. 

The only additional question presented upon this portion of the. 
judgment below, is the manner of the appointment of said Pratt and 
Roberts. 

The records disclose the fact, that at the time they were appointed 
the Legislative Council was not in session, that the appellants had in- 
truded into and usurped the said offices, and were holding them only 
as officers.de facto. 

Such being the facts, in legal contemplation, there were vacancies 
existing in said offices, 

People vs. Stratton, 28 Cal., 382. 
State vs. Howe, 25 Uhio St., 588. 
Same case, 18 Amer. Rep., 321. 
People vs. Tilton, 37 Cal., 614. 
People vs. Wells, 2 Cal., 198. 


These vacancies the Governor of the Territory filled by the ap- 
pointment of Pratt and Roberts ; the authority to do so being expressly 
conferred upon him by-the 8th section of the act of the Legislature 
of Utah, approved January 20, 1852. 

See Compiled Laws of Utah, 1876, page 92, (50.) 


The governor, therefore, in making these appointments was not 
exercising any authority under the United States, or such authority as 
to bring these cases within the jurisdiction of this court. 


WM. H. DICKSON, 
U.S, Dist. Atty. for Utah, 


P. L. WILLIAMS, 
Attorneys for Respondent. 
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ceeding six months, until a new contract with the same or 

shall be made by the Postmaster-General. 7 : 
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11 II— General traverse— Filed Nov. 27, 1885. 


And now comes the Attorney-General, on behalf of the’ United States, 
and, answering the petition of the claimant herein, denies each and every 
allegation therein contained; ; and asks judgment that the petition be die- 


'_ And as to so much of the said petition as avers that the said claimant 
: has at all times borne true faith and allegiance to the Government of the 
/ United States, and has not in any way voluntarily aided, abetted, or given 


me ragement to rebellion against the said rapt He 
ral, in pursuance of the statute in such case provided, denies the 


ategetions, eRe aaa OBERT A. HOWARD, 
Assistant Attorney-General. 
12 III.—Findings of fact and conclusion of law. 


FINDINGS OF FACT. — 


This case having been hear before the Court of Clam, the oat, apn 
the evidence, finds t the facts as follows : 


I. 


In April, 1878, the Postmaster-General and the claimant entered inte — 
a contract to carry the mails on ate Ee, a ee Californ 
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“No. 46118. $796. 


“ This article of contract, made on the 15th of March, 1878, between 
the United States of America (acting in this case behalf by the Postmaster- 
General) and J. D. Carr, east, ont h 5. ee 
Monterey County, California, and George Pomeroy, of 

County, California, as his sureties, witneseeth : : That whereas J. D. Carr hes 
been fo > llige ogpeag tien stivided. to 
route No. 46118, from Salinas, Cal., 

Gabilan and back, six times a week, “1 4106 pe ws aS & ke 
term beginning July 1, 1878, and ending June 30, 1882. 


* ® ' = * aa = * 


“ For which services, when performed, the said J. D. Carr, contractor, 
is to be paid by the United States the sam of $796 a year, to wit: Quar 
terly, in the months of November, orig May, and August, through 
the postmasters on the or otherwise, at the option of the Postmaster- 
General ; said pay to be su however, to be reduced or discontinued 
by the Postmaster-General, as hereinafter stipulated, or to be suspended 
in case of delinquency. 

“It is hereby stipulated and agreed by the said contractor and hie sure- 
ties that the Postmaster-General ma eee a aaa 
change the schedule and termini of 
or extend the service, ig srorane with I law, he 
crease of com 
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is ren- 
necessary ; oor Ns crate or dtanenthbann’ 
of service, as a ie tata toad contractor, one month’s extra pay 
on the amount of service with, Deg ed, xagpimests compensation for 
the service retained: Pro however, that, in case of increased ex- 
pedition, the contractor may, upon timely notice, relinquish the contract. 
“Te is hereby aloo stipulated and agreed by the said contractor and his 
‘_sureties as aforesaid that they shall forfeit— 
“1, The pa _— when it is not run, and, in addition, if no suffi- ae 
cient excuse re is furnished, an amount-not more than three 4 
cianen sinnies a eee 
“2. At least one-fourth of the pay of the trip when the ra is 60 
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PS i I, Archibald Hopkine, chief clerk of the Court of Clsims, 


(Cape Ann Granite Company v. 
all., 666 ; 7C. Cis. R., 65). ; 
view taken by the court as.to the rights of the claimant is 
vasion of the powers expresely reserved to the 
the terms of the eontract, but is simply a denial of the right 
officer to Ceinmninns Sy tae: ete On ne 
an 


mdjudge and decree that the'anid Jerse 1. Carr do have | 
recover of and from the United States the sum of seven handred and forty- 
dollars ($746.25). 


VI.—Application of defendants for, and allowance of, appeal. 


i, Fyre he dekaoheon teraction Zit of 
» 1887, in favor imant, the defendants, by their Attorney-Gen- 
eral, on the 9th day of May, 1887, make application for, and give notice 
of, an appeal to the Supreme Court of the United States. | 
ROBERT A. HOWARD, 
Ass’t Attorney-General. 
Filed May 9th, 1887. 
Allowed in open court. wn 
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APPEAL FROM THE COURT OF CLAINS. 
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Ocroser TERM, 1888. 


Tae Unrrep Srates, APPELLANT, 
No. 709. 


. &@ 
Jesse D. Carr. 


4PPEAL FROM THE COURT OF CLAIME. 


BRIBF ON BENALF OF THES UNITED STATES. 
STATEMENT. 


In the advertisement of November 1, 1877, inviting — 
proposals for carrying the mails of the United ‘States in 
certain States and Territories, the Postmaster-General in- 
vited bids for carrying the said mails on the pei 
route in California, to wit 

46118. From Salinas, Santa Rita and Nativi- 
dad, to Gabilan, 15 miles and back, six times a week. 
Leave Salines dail ; Sanday, at 1 p. m.; 


m. 
Sunday, at 6a. m. 


2 


Jesse D. Carr duly presented a proposal to carry the 
mails on said route, which was accepted, and a contract 
was entered into between said claimant and the Postmas- 
ter-General, for and on hehalf of the defendant, for trans- 
portation of the United States mail over said route, which 
is set out in Finding V (Rec., pp. 4, 8). 

From July 1, 1878, to March 31, 1882, the claimant 
carried the mails from Salinas via Santa Rita and Nativi- 
dad, to Gabilan, a distance of 12 miles, but on the return trip 
went directly to Salinas from Gabilan, a distance of 10 miles, 
without passing by or near Santa Rita and Natividad. 

The route was operated in this manner ‘rom the year 
1870 up to the 12th of May, 1882, under a similar con- 
tract to the one sued on, and paid for accordingly. (Fiad- 
ing II, Rec., p.7.) . , 

When notice came to the Pos e' that the 
mails had been carried back by a direct route instead of 
by the way of Santa Rita and Natividad, he entered a 
deduction from the coniractor’s compensation of $746.25 
(Finding III, Rec., p. 7). This is the amount now in 
controversy in this suit. 

In 1878 the certificate of inspection shows that the 
mails had been carried on Route 46118, in accordance 
with the provisions of the contract, without failures or de- 
linquencies, so far as shown by the returns received for the 
quarter ending September 30, 1878; but on April 6, 
1882, the Postmaster-General, upon inquiry, received in- 
formation from the pestmaster at Natividad that the mail 
was not carried from Gabilan by way of Natividad and 
Santa Rita on the return trips, and that-such had been 


el 


the practice since Carr had been the contractor. (Fin 
ing VI, Rec., p. 9.) i 

Upon these fhets the Court of Claints, upon the éon 
struction of the coptract which appears in the 
awarded the appellee a judgment for $746.25.'" 
peal has been taken from this judgment. (Rec., p.l: 


The Court of Claims erred— 
Firet. In holding that the contractor (appellee) 


saan of the Se and Natividad, instead of by a di- 
omitted. oe, 3 
Second. In jadgment for the petition for 

$746.26. 
Third. In not diemissing the petition of the appellee. 


The second and third assignments are formal. 
real question to be determined is presented by the first 
assignment. It is contended on behalf of the United | 
States that the court below did not give the'contract its 
proper and legal interpretation upon the findings of fac 

The deduction of $746.25 made by the 
General, in consequence of the contractor’s failure 
the mail by Sants Rita and Natividad on the retarn 
from Gabilan to Salinas, under the contract, is the ques- 
tion now presented for determination. | 
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And the legality of the deductions turns upon the con- 
struction of the contract. 

We maintain that under the proposal and contract 
claimant was required to return to Salinas from Gabilan 
by the same way he went to Gabilan from Salinas. 


The proposal runs— 


From Salinas, by Santa Rita and Natividad, to 
Gabilan, 15 miles and back. 

The contract adopts the same language in describing 
the route. If the returning route was to be different from 
the one traversed in going, the description of the route in 
the proposal and in the contract is incomplete. “ And 
back ” requires the contractor to carry the mail back to 
Santa Rita and Natividad just as much as it requires him 
to carry it back to Salinas. “And back” meaus that the © 
return route, with its intermediat® as well as terminal 
points, shall be identical with the outward route. But 
the proposal goes further and says, “15 miles and back.” 
“ Back” 15 miles is the natural and only fair construction 
of the language. If the proposal had been to carry the 
mail out 15 miles and back 10 miles, the language em- 
ployed would have been such as to convey the idea of a 
shorter return than outward trip. 

The opinion below (Rec., 11) proceeds upon the theory 
that in the absence of such acts as are embodied in the 
findings of fact, and which occurred antecedent to the 
making of the agreement sued upon, the court would be 
inclined to a construction of the contract different from 
the one reached, and upon which the judgment is wholly 
founded in this case. . 


5 

Theonly fact in the finding is that on 23d: 
the Acting Second Assistant 
fied to the Auditor of the Treasury for the 


1878, there hed been no failure or delinquency in 
ecution of the contract upon the part of the 
far as shown by the returns received. 
VI.) Then it is assumed by the court that all 
payments were made upon like certificates and 
certificates were based upon reports of paymasters 
nected with route 46118. 

It was the duty of the postmasters connected with the 
route at the termini to make reports to the Post-Offire 

t. } 

It will be observed, therefore, that upon the foregoing 
fact, and the presumptions claimed to be incident 
the Court of Claime construed the contract, and entered: 
judgment for the appellee. The basis of the opinion may 
be briefly stated as follows : 

First. The postmasters at the termini of the route were 
required by law to perform certain services. (Rev. Stat., 
Sec. 3849.) 

Second. The presumption is that these duties ‘were per- 
formed. 

Third. A certain certificate was made by the. 
Assistant Postmaster-General, October 23, 1878; 
no delinquencies occurred as far as shown by the. 

Fourth. It is presumed therefore by the court that 
similar certificates were made in like manuer, and that 


they were based upon reports of postmasters. ~ 


% 
LLAMA A 


their knowledge.” 
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The conclusion of the court below, as to the law, is not 
founded upon the findings of fact, but upon extreme pre- 
sumptions, which it is claimed legally follow therefrom. 

It is stated in the opinion that “ it was the duty of the 
postmasters connected with the mail-route at the termini 
to report,” etc. This is the ground-work of all the pre- 
sumptions, for the certificate of the Acting Assistant Post- 
master-General is made to depend upon these reports. : 
The statute provides (Rev. Stat., § 3849) that postmasters 
shall report delinquencies, neglect, or malpractice of the 
contractors, or their agents or carriers, “ which comes to 


There is no finding of fact to show that the delinquency 
for which the deduction now in controversy was made ever 
came to the knowledge of the postmasters at the termini 
of the mail-route. The facts do show, however, that such 
knowledge first came to the Postmaster-General on the 6th 
of April, 1882, and the information was then furnished 
in answer to a ‘etter of inquiry upon the subject. The 
immediate action of the Postmaster-General by which he 
repudiated the manner of carrying the mails on route 46118 
and made deductions therefor shows conclusively that the 
Department did. not acquiesce therein, but, on the contrary, 
deductions were imposed for negligence and delinquency. 

We think this case should be determined upon the facts 
as they exist, and not upon mere inferences and presump- 
tions. 

The findings show that the route had been operated by 
Carr from 1870 up to May 12, 1882, by returning by a 
direct route instead of by the way of Santa Rita and Na- .- 
tividad. Yet it has not been found asa fact that the post- 


7 


ng 
whether for or against the United States. 
controversy, it may be remarked, are w 

provisions, and it is not absolutely necessary to 
Drinciples laid down in the text-books for the 
deciding them. 

The statute of the United States upon*the subject of 
postmasters (Title XLVI) makes it their daty oo 
neglect, delinquencies, etc., which come to their kno 
edge. That the postmasters had nai aeanie. 
linquencies is a fact to be proven and found by thecoart. 
Tt can not be presumed in the manner stated in the opin 
of the court below. Indbed it fo the pliner ea 

and all the presumptions asserted in the opinion de- 
pend upon it. 

If any presumptions could arise from the —, 
the postmasters under the authorities relied on in the 
opinion, they would be in favor of, and not against, the 
United States. The fair and reasonable | 
would be that they performed their 

reporte, and reported all the 


knowledge; not that they had  ecat ca Game 
nee oe en eee ee 


and notes 1 and 
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Tn the absence of the finding of fact that the postmas- 
ters had knowledge of the delinquencies for which the 
deductions were made in this case, we think the Court of 
Claims erred in the presumptions on this point. 

What effect should be given to the certificate of the 


Acting Assistant Postmaster-General to the Auditor of - 


the Treasury, which is set out in Finding VI (Rec., p. 9). 
The certificate covers three months ending September 30, 
1878. It speaks for itself, and says explicitly that cer- 
tain routes, including 46118, were “ without any failures 
or delinquencies, so far as shown by returns received.” 

There is nothing in this to show that the postmasters, 
if this certificate depended upon their reports, had not 
reported all facts as to neglect, or delinquencies that had 
come to their knowledge. Under the authorities cited 
in the opinion, the presumption is that they reported all 
such facts as came within their knowledge, and thns per- 
formed their duty. The further presumption is that they 
had no knowledge of the delinquencies mentioned in this 
controversy or they would have been reported. 

The learned judge says in the opinion: “ From returns 
received, as used in the certificate of the Postmaster-Gen- 
eral, it is apparent that the Department acted on the faith 
of the reports,” *' * * etc. But heomits the quali- 
fying words of the phrase, which are of great importance 
and significance. The entire clause is, “so far as shown 
by returns received.” The court then presumes “ that 
such officers performed their duty and reported facts as 
they existed in relation to the performance of the service.” 


This we contend is an erroneous presumption for the rea- . + 


son that the postmasters were only required to report 


turns received,” is a saving clause for the 
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officers of the Department being in ion of the 
same information and knowledge, their acts commit 


tae defendant to the construction of the agreement as 
placed upon it by the parties who performed the labor 
of its execution, and who were cognizant of the mode 
in which it was performed. 

Finding II (Rec., 7) shows that the mail was not car- 
ried according to the agreement as contended for by coun- 
sel for the appellant. The opinion intimates (Rec., 11) 
that, in the absence of the alleged acts of the parties, the 
court would sustain the contention on behalf of the Gov- 
ernment. It is alzo found as a fact that the Postmaster- 
General first received direct information that the mail 
was not being carried by Carr according to the contract, 
as claimed for appellant, on 6th April, 1882, and, from 
that time on, the contractor was required to perform the 
service according to the terms of the contract,‘and not 
upon any incidental or presumptive construction thereof. 

We maintain, therefore, that the facts as found do not 
sustain the language of the opinion quoted above. The 
responsible officers of the Department were not in posses- 
sion of the information and knowledge of the acts of the 
contractor until 6th of April, 1882. They were not cogni- 
zant of the mode in which the service was performed, nor 
did they acquiesce in the acts of the contractor in the 
manner in which he performed the labor in the execution 
of the agreement. The court erred, we submit, on this 
point. 

In conclusion it is contended on behalf of the United 
States as follows : 

(1) That there was no ambiguity in the agreement. It 


it 


required the appellee to carry the mails from Sqlines, by = 

Santa Rita and Natividad, to Gabalin, 15 milesend beck, 

six times @ week (Rec., 7, Find. I'V). | 
(2) Fae Caner oo: wt Renee ee . 


this respect. sPistagstan he. yruny sd...” meget 
did not report the omission of Carr to return by way of | pe 
Santa Rita and Netivided, they had no bmowledge of the 
(3) The Postmaster-General did not adopt the inter- : ge 
pretation of the agreement placed upon it by the con- . ace 
tractor and by the court, nor did he induce the contractor ie 
to make a contract upon any such interpretation. e 
(4) The contract was not pe: formed as the Postmaster- % . 
General understood it. Hence the deductions incomtro- = (itt 


versy. And exceptions were taken tothe manmerofits =#=#=8=8 8  ###=§=— 
execution as soon as knowledge thereof came to the De- : 
partment. Such performance was not acquiesced in by : 
the responsible officers of the United States. “yi r 

(5) The presumptions upon which the court decided = 
this case in favor of the claimant are not warranted by | 


law, nor by the findings of fact. 3 | 
The authorities cited in the opinion upon the admis- sf 

sibility of evidence to explain the meaning and terme of 

written contracts are not controverted ; but it is insisted 

that the findings of fact do not justify the application of : 

these rules of law in this case. "ales 


12 
For the power of the Postmaster-General to make de- 
ductions reference is made to Jacksonville, Pensacola and 
Mobile Railroad Company vs. The United States (21 C. 
Cls. R., 155). The several statutes upon this subject are 
reviewed and given their proper status and effect by the 
learned Chief Justice. The judgment of the Court of 
Claims was affirmed on appeal (118 U.S. R., 626). 
It is respectfully submitted that the judgment of the 
Court of Claims should be reversed. 
W. H. H. MILLer, 
Attorney-General. 
Heper J. May, 
Assistant Attorney. 
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Tus Unrrep States, Appellant, 
08. 


Jesse D. Carr. 


BRIEF FOR APPELLEE. 


The results of the findings of fact are clearly and concisely 
stated in the opinion of the Court of Claims, and nothing can be 
added to its furce. That opinion states with equal perspicuity 
the question of law raised by the findings of fact. The conten- 
tion of the claimant in that Court was, that. the words of the 
contract, namely, from Salinas, by Santa Rita and Natividad, 
to Gabalan, 15 miles and back,” &c., opened the case to the 
introduction of pardl testimony tending to show what was 
intended by the expression “and back,” on the ground that these 
words must be regarded as having a technical or particular 
force, as used by the Department, capable of being explained by 
parol testimony. The words “and back” cannot be read intel- 
ligently except by supplying such words as “to the starting 
point,” and that tends to show that those words have a technical 
force conferred upon them by the practice of the department 
using them. To satisfy the contention of the appellant it is 
necessary that still additional words should be supplied, so as 
to read “and back to the starting point, by way of Natividad 
and Santa Rita,” and if by any possibility the words “and back” 
can have the force demanded by the appellant's contention, it is 


2 


because they are used in a technical sense, that is to say, that 
they have a customary sense peculiar to the matters in which 
they are used. If the words in question have a technical sense 
as used, then parol testimony is applicable to show their intended 
meaning, (Haton vs. Smith, 20 Pick., 150.) It is apparent that 
the words “and back” are not used in a common sense, and in 
that case parol testimony is admissble to show the peculiar 
sense in which they are used, (Peisch vs. Dickson, 1 Mason, 9 ; 
and Schooner Reeside, 2 Mason, 567.) In one instance where 
these words are used in a technical sense, namely, in charter 
parties, they do not imply returning by intermediate points. 

But we do not understand that the question of the propriety 
of admitting parol testimony is open for consideration by this 
Court, as that would go to the validity of the findings of fact 
rather than to the propriety of the conclusions of law based upon 
those findings. 

The Court has found as matter of fact that the parties to.the 
contract have put a,construction upon its terms by'a courae of 
dealing on the same'subject, under the same terms, for a long 
series of years, and interprets the contract from that source of 
evidence. 

The argument of the appellant claims that the words “and 
back” are to be read as follows: “and back 15 miles by the way 
of Notividad and Santa Rita to Gabilan,” and this is claimed to 
be reading according to the common sense of the terms used, 
but this’ reading implies that the words in question are used in 
an unusual and particular sense that admits of explanation by 
parol testimony. 

The argument submitted by the appellant does not, as we 
submit, contest the law of the case as stated by the opinion of 
the Court of Claims, but assails the foundation upon which cer- 
tain of the findings of fact rest. This argument misapprehends 
the force of the findings in the statement that ‘the only fact in 
the findings is, that on 23d of October, 1878, the Acting Second 
Assistant Postmaster-General certified to the Auditor of the 
Treasury for the Post Office Department that for the quarter 
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ending September 30, 1878, there had been no failure or delin- 
quency in the execution of the contract upon the part of the 
contractor so far as shown by the returns received.” (Appel- 
lant’s argument, page 5.) It is true that there is such a finding, 
but there is also another, the second, which states that the mails 
during the period to which the previous practice ‘relates had 
also been carried in the same manner and under the same terms 
as under the contract in suit, and that “until the date of the 
certificate of inspection of the 12th of May, 1882, have aleo been 
certified as duly carried, and paid for accordingly by the Post 
Office Department.” There is nothing in this finding of fact to 
show on what evidence it was founded, and it is not competent 
to draw that fact in question here. 

It is assumed by the argument of the appellant that the con- 
clusion of the Court of Claims as to the finding just stated rests 
upon no other basis of fact than a single certificate of inspection, 
and that the outcome of the conclusion reached is the result of 
the application of certain presumptions to that fact. The Coart 
having found that certain certificates had been made we submit 
that it is not competent to criticise the evidence on which that 
finding rests, especially as the foundation for such: criticism is 
not supplied by any statement of the findings. We submit, 
therefore, that that finding should not be disturbed here. 

As it regards that part of the appellant's argument which 
ascribes to the conclusion of the Court of Claims the character 
of a presumption based upon presumptions when that Court 
arrived at the fact that the responsible officer of the Department 
had notice of the mode in which the contract had been performed 
for many years, it is enough to say that where parties are deal- 
ing together in a certain way for many years, through the 
instrumentality of agents, it is a reasonable presumption that 
they were informed of such course of dealing without going 
through the process of presumin, that the agents had knowledge 
of the fact, and then presuming that such agents transmitted it 
to their principals. Twelve years of dealing would certainly be 
a good foundation for such a general assumption without crit- 


4 


icising the transaction and state of duties between the principals 
and agents. 

To conclude that the postmasters, through whose hands these 
mails passed for many years, knew the route by which they 
were carried is assuming no more than that they had eyes, ears 
and intelligence to discern patent facts. To presume that they 
did their duty in their intercourse with the chief officers of the 
Department is an assumption that is at the foundation of the 
familiar rule that notice to an agent having charge of a partic- 
ular business is notice to his principal as to matters relating to 
such business. The attempt to shov that this is an instance of 
presumptions based on presumptions has no foundation in the 
circumstances of the present case. 

It will be observed that the portion of the argument of the 
appellant just referred to is not noticed in either the findings of 
fact or the opinion of the Court, and from this it may well be 
concluded that it was not brought to the attention of the Court, 
but was an after-thought suggested by the language of the 
opinion. We apprehend that this Court will decline to criticise 
the findings and conclusion of the Court of Claims upon grounds 
that were not drawn in question before it, and submit that the 
judgment appealed from should be affirmed. 

If the Court should reach a conclusion that would result in 
the reversal of the judgment ot the Court of Claims we ask that 
the petition may not be dismissed, but sent back for further 
action, as there are important questions yet to be considered 
that could not come before that Court under the view it took of 
the case, namely, whether monies paid upon a settlement of 
accounts could be reclaimed and taken from sums subsequently 
becoming due, by way of recoupment. 

Sam’'L M. Lake, 

A. J. WILLARD, Attorney for Claimant. 

Of Counsel. 
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‘THB CIRCUIT COURT OF 


IN ERROR TO 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1888. 
No. 438. 


THE FORBES LITHOGRAPH MANUFACTURING COMPANY, 
PLAINTIFF IN ERROR, 
VS. 


ROLAND WORTHINGTON, COLLECTOR OF CUSTOMS FOR 
THE DISTRICT OF BOSTON AND CHARLESTOWN. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT MASSACHUSETTS. 
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a Writ of Error and Return of Circuit Court Thereon. 
Circuit Court of the United States, District of Massachusetts. 


Tae Forses LirnogravH MANuFacTuRING CoMPANY, 
Plaintiffs, No. 2289 
in , 
Ro.tanp Worrarineton, Defendant. : 


1 UNITED STaTes OF AMERICA, 88: 
[Seal of the Circuit Court, Massachusetts. } 


The President of tine United States to the honorable the judges of 
the circuit court of the United States for the district of 
chusetts, Greeting: 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before you, 
between The Forbes Lithograph Manufacturing Company, a corpo- 
ration duly organized under the laws of the Commonwealth of 
Massachusetts, and having their usual — of business at Boston, 
in said Commonwealth, plaintiffs, and Roland Worthington, collector 
of the customs for the revenue district of Boston and Charlestown, 
defendant, in an action of contract, a manifest error hath happened, 
to the great damage of the said plaintiffs, as by their com- 
plaint appears, we, being willing that error, if any hath been, 
should be duly corrected and full and ee justice done to the par- 
ties aforesuid in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concerning 
the same, to the — Court of the United States, 
with this writ, so that you have the same at Washin on 
the second Monday of October next, in the said Supreme rt to 
be then and there held, that, the record and proceedings aforesaid 
being inspected, the said Supreme Court may cause further to be 
done herein to correct that error what of right and according to the 
laws and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the seventeenth day of March, in the year of 
our Lord one thousand eight hundred and eighty-six. 


JOHN G. STETSON, 
Clerk of the Oircuit Se States, 
strict of Massachusetts. 


Allowed by— 


Le BARON B. COLT, 
U. 8. Otreutt Judge, Firat Judicial Oircutt. 
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THE FORBES LITHOGRAPH MANUFACTURING CO. V8. 


2 Circuit Court of the United States, District of Massachu- 
setts, 88: 


And now, here, the judges of the circuit court of the United 
States in and for the district of Massachusetts make return of this 
writ by annexing hereto and sending herewith, under the seal of 
the said circuit court, a true and attested copy of the record and 
proceedings in the suit within mentioned, with all things concern- 
ing the same, to the Supreme Court of the United States, as within 
commanded. 

In testimony whereof I, John G. Stetson, clerk of said circuit 
court of the United States in and for the district of Massachusetts, 
have hereto set my hand and the seal of said court this seventh day 
of September, A. D. 1886. 

[Seal of the Circuit Court, Massachusetts. ] 


JOHN G. STETSON, Clerk. 


3 UnitTep STATES OF ~~ gga a's 
Massachusetis District, : 


At a circuit court of the United States for the first circuit, begun 
and holden at Boston, within and for the district of Massachusetts, 
on Thursday, the fifteenth day of October, in the year of our Lord 
one thousand eight hundred and eighty-five, before the Honorable 
Le Baron B. Colt, circuit judge. 


Tue Forses LITHOGRAPH MANUFACTURING COMPANY, & 
Corporation Duly Organized under the Laws of the 
Commonwealth of Massachusetts and Having Their| ~ 
Usual Place of Business at said Boston, Plaintiffs, N 2939 

nes oO. . 

RoLtanp WorTHINGTON, Collector of the Customs for the 
Revenue District of Boston and Charlestown, Defend- 
ant. 


In an action of contract. 


And the plaintiffs say the defendant owes them teu hundred 


ninety-six 5 dollars, according to the account hereto annexed, 
namely: 


4 Declaration. (Filed May 15, 1884.) 
Boston, April 18, 1884. 
Roland Worthington to the Forbes Lithograph Manufacturing 
it Company, Dr. 
O. . 
item. 1888. 


1. Dec. 19. To excess of duties illegally assessed by the 
defendant and paid by the plaintiffs on 
irou show-cards or advertising cards im- 
ported by the steamer “ Marathon” and 
entered mber 19, 1883 ............. $246 80 
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1884. 
2. Jan. 1. To excess of duties illegally assessed by the 
defendant and paid by the plaintiffs on 
iron show-cards or advertising cards im- 
ported by the steamer “Samaria” and 
entered January 1, 1884 ~............. 


Jan. 14. To excess of duties illegally assessed by the 
defendant and paid by the plaintiffs on 
iron show-cards or advertising cards im- 
ported .by the steamer “Ca ia” and 
entered January 14, 1884 


Feb. 4. To excess of duties illegally assessed by the 
defendant and paid by the plaintiffs on 
iron show-cards or advertising cards im- 
ported by the steamer “ Missouri” and 
entered February 4, 1884 
Feb. 11. 5 To excess of duties illegally asseased 
by the defendant and paid by the 
plaintiffs on iron show-cards or advertis- 
ing cards imported by the steamer 
“Kansas” and entered F ry 11, 1884. 
Feb. 25. To excess of duties illegally assessed by the 
defendant and paid by the plaintiffs on 
iron show-cards or advertising cards im- 
ported by the steamer “ Venetian” and 
entered February 25, 1884 - o 
Mar. 8. To excess of duties illegally assessed by the 
defendant and paid by the plaintiffs on 
iron show-cards or advertising cards im- 
ported by the steamer “ Missouri” and 
entered March 8, 1884 ---: 
Mar. 10. To excess of duties illegally assessed by the 
defendant and paid by the plaintiffs on 
iron show-cards or advertising cards im- 
ported by the steamer “ Catalonia” and 
entered March 10, 1884 
Mar. 24. To excess of duties illegally assessed by the 
defendant and paid by the plaintifis on 
iron show-cards or advertising cards im- 
ported by railroad from Montreal 
6 and entered March 24, 1884 -.... © 
Mar. 27. To excess of duties il ly assessed 
by the defendant and paid by the plain- 
tiffs on iron show-cards or advertising 
cards imported by the steamer “Illyrian 
and entered March 27, 1884 ...... ....- 
Apr. 2. To excess of duties illegally asseesed ~ sr 
defendant and paid by the plaintiffs on 
iron show-cards or advertising cards im- 
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THE FORBES LITHOGRAPH MANUFACTURING CO. V8. 


ported by the steamer “Samaria” and | 
entered April 2, 1884... ....----.----- 167 20 


$1,096 94 


2d count. And also for that on the day of the purchase of the 
writ in said case the said defendant, being indebted to the plaintiffs 
in the sum of ten hundred ninety-six Ma dollars, demanded, ex- 
acted, and received of the plaintiffs by the defendant, then and now 
collector of the customs for the revenue district of Boston and 
Charlestown, under color of law of the United States for the col- 
lection of duties on imports, and by the plaintiffs paid under pro- 
test, and before that time had and received by the defendant to the 
plaintiffs’ use, in consideration thereof promised to pay the plain- 
tiffs when he should be thereto afterwards requested, yet said de- 
fendant has not paid the same or any part thereof, though thereto 

often requested. 


7 To the damage of the said plaintiffs, as they say, the sum 
of two thousand dollars. 


The writ in this cause is dated the eighteenth day of April, A. D. 
1884, and was duly entered at the May term of this court, A. D. 
1884, when and where the parties appeared, by their respective at- 
torneys. : 
fe “g the third day of June, A. D. 1884, the following answer was 


Answer. (Filed June 3, 1884.) 


And now comes the defendant in the above-entitled action and 
for answer denies each and every allegation in the plaintiffs’ writ 
and declaration contained. 

By his attorney, GEORGE P. SANGER, 
U. S. Attorney. 


This cause was thence continued to the October term, A. D. 1884, 
when, on the twenty-fifth day of October, A. D. 1884, the following 
agreed statement of facts was filed : 


8 Agreed Statement of Facts. (Filed Oct. 25, 1884.) 


This was an action in which the writ was dated April 18, 1884, 
brought by the Forbes Lithograph Manufacturing Company, a cor- 
poration located at Boston, in said district, to recover back $1,081.42, 
the amount of duties alleged by them to have been illegally exacted 
by the defendant Worthington, as collector of the port of Boston, 
on certain merchandise described in the invoice and entries as “ iron 
show-cards” imported by them. The pleadings may be referred to. 
The plaintiffs imported these cards into the port of Boston from 
Paris, in France, by different steamers from Liverpool, the importa- 
tions being made in ten separate lots and extending from Dec. 19, 
1883, to April 2, 1884. 
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On each importation as received the plaintiffs paid the assessed 
duties under protest and duly filed such with the collectur 
and their appeal with the Secretary of the ry. A copy of one 
of the protests, which may stand for all, is hereto annexed and 
marked “A,” and this action was seasonably brought. 

The collector exacted a duty of forty-five per centum ad valorem 
(amounting in the aggregate to $2,432.62), under the clause in Sched- 
ule C (last section) of the tariff law of March 3, 1883, which is as 
follows: “ Manufactures, articles, or wares, not specially enumerated 

or provided for in this act, composed wholly or in part of iron 
9 * * * or any other metal, and whether partly or wholly 

manufactured, forty-five per centum ad valorem,” while the 
said importers claimed that the goods were dutiable at twenty-five 
per centum ad valorem only (the aggregate amounting to $1,351.20), 
under the clause in Schedule M (first section), which is as follows: 
“ Books, pamphlets, bound or unbound, and all printed matter, not 
specially enumerated or provided for in this act, engravings, bound 
or unbound, etchings, illustrated books, maps, and charts, twenty- 
five per centum ad valorem.” 

The difference between the amount of said duties, at forty-five per 
cent. and at twenty-five per cent., is $1,081.42, which is the amount 
that the plaintiffs claim in this case. 

All the goods charged with the duties were iron show-cards or 
advertising cards or signs. 

They were manufactured in Paris on orders given by the said 
importers to fill orders from parties here, who seal them for adver- 
tising purposes (to hang on the walls or in windows or in public 
places, to give to customers, etc.). The importers imported and sold 
them to the consumers here for such advertising pu only. 
The cards were of different sizes, being on the average about a foot 
long by six inches wide, and contained generally the name of the 
person and of the article advertised, with some picture or ornament 
thereon—for example as follows: 


BREWERY A. D. 


INDIA PALE ALE & BROWN STOUT, 
In Borr.e. PHILADELPHIA. Ox Draveost. 
U. 8. A. 


LITH. MAX CREMITZ2Z, PARIS. ) FORBES CO., BOSTON, Sous Acsnrts. 
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10 These cards were prepared in different colors on plates of 

sheet iron. It is agreed, if relevant to the issue, that the 
value of the iron plates before the printing was put upon them was 
about two or three cents each, and that the other material of the 
card as material was of like trifling value, while that of the com- 
pleted card or sign was about twenty to twenty-five cents. 

These cards or signs were lithographed (that isto say, prensa) 
from lithographic stones on hand presses in the same way that lith- 
ographing is done on paper or on card-board. Samples of said 
cards are filed herewith, marked “ Exhibit B,” and may be referred 
to at the hearing. 

The case is submitted by the parties on the above as an agreed 
statement of facts. 

If upon the foregoing facts the merchandise should have been 
assessed at 25 per cent. judgment is to be rendered for the plaintiffs 
for $1,081.42 and costs; otherwise for defendant for costs. 

S. Z. BOWMAN, 
Attorney for Plaintiffs. 
GEORGE P. SANGER, 
U. 8. Att'y, Attorney for Defendant. 


(Protest to Collector.) 
oA” 


To © ae Roland Worthington, collector of customs of the port of 
ton. . 

Sir: We hereby respectfully protest against the action of the col- 
lector of customs of the port of Boston in the assessment and exac- 
tion of a duty of 45 per cent. ad valorem on our importation of eight 
cases of iron show-cards or advertising cards from Liverpool per 
egal “Samaria,” March 31st, 1884, marked and described as fol- 
ows: 


"M,C. 242 / 249, 


and hereby give you notice of the grounds of our objection to said 
assessment and exaction and protest against the payment of said 
aes | of 45 per cent. 
11 eclaim that in the first place the said articles are not 
liable to duty and should be passed free, because they are of 
no commercial value, being merely advertising or show cards, in- 
tended to be distributed and hung up as such and for advertising 
purp only; and, in the second place, that if dutiable at all they 
are liable only to a duty of 25 per cent. as printed matter, under 
the provision in Schedule M of the tariff act of March 3d, 1883 
(sec. 384 of department edition), instead of 45 per cent. ad valorem 
as manufactures of iron. 
We pay the amount exacted as duty on this entry in order to ob- 
tain possession of said merchandise, and we respectfully ask for a 
refunding of the amount thus illegally exacted and so paid by usin 
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excess of 25 per cent.ad valorem or of the whole amount so paid by 
us, for — excess or amount we hold you and the Government 
responsible. 


Very respectfully, 
" FORBES LITHO. MANUF. COMPANY, 
GEO. W. LINCOLN, Clerk. p 


This cause was thereupon fully heard by the court, the Honora- 
ble Daniel Clark, district judge of the United States for the district 
of New Hampshire, duly assigned by the Honorable Le Baron B. 
Colt, circuit judge, to hold said circuit, sitting. 

This cause was thence continued from term to term to the pres- 
ent October term, A. D. 1885, when, on the eighth day of January, 
A. D. 1886, the opinion of the court is filed. | 

On the twenty-fifth day of February, A. D. 1886, the following 
bill of exceptions is filed: 


12 Bill of Exceptions. (Filed Feb. 25, 1886.) 


This case was submitted by the parties on the following rere 
statement of facts: (Agreed facts appear heretofore in this record and 
are therefore not now set forth at length.) 

Upon said statement the court ruled that the cards therein de- 
scribed were not “printed matter” within the proper construction 
of Schedule M of the tariff act of March 3, 1883 (22 U. S. Stat., 510); 
that the words “ printed matter” as therein used must be held to 
have been used by Congress in its popular sense and in its common 
acceptation as it was understood by the community at large, and 
that there could only be included in it such matter as is generally 
known as printed matter; that the ordinary meaning of the word 
“print” is to impress letters, figures, and characters by types and 
ink of various forms and colors upon paper of various kinds or some 
such yielding surface, and the ordinary meaning of “ printed mat- 
ter” is paper or some other like substance printed in the ordinary 
or usual way, and such matter as is usually printed; that there was 
no evidence that cards, such as are the es pon of controversy in this 
case, are known commercially as “ printed matter,” or that they are 
known and to 5p as such by printers, book-binders, sellers, or 
dealers in phlets or periodicals or papers or by any other per- 
sons, and that said cards were not to be classed with such matter as 
is ordinarily known as printed matter, and that the invoice was more 

nearly correct in describing them as “ iron show:-cards.” 
-13 The court further ruled that these cards not being dutiable 
as printed matter—they were a manufacture of iron; that 
they were not specially enumerated or provided for in the act of 
March 3, 1883; that as a manufacture of iron simply they are small 
of iron, but with the additional work upon them—they could 
net be classed as such in the common or commercial designation as 
s iron. 3 

The court further ruled that “I do not find in this case that the 
goods were confeseedly ‘ printed matter,’ of that they were so kuown 
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com mercially or in the common acceptation of the language of theact, 
or that they were dutiable as such; but I do find that they were a 
manufacture of iron, in part, not specially enumerated in the act of 
March 3, 1883, and subject to a , ares of forty-five per centum ad 
valorem, and that judgment must be rendered for the defendant for 
costs.” 

To all which rulings the plaintiffs except and pray that their ex- 
ceptions may be allowed. 

Exceptions allowed. 


DANIEL CLARK, 
U.S. 


It is thereupon considered by the court, to wit, March 17, 1886, 
that the said Forbes Lithograph Manufacturing pens ee 
take nothing by their said writ, and that the said Roland Worthing- 
ton, defendant, recover of the said plaintiffs his costs of suit, taxed 
at ——. 

A true record. 


Attest : JOHN G. STETSON, Clerk. 


14 The following is the opinion of the court in accordance 
with which judgment was entered for the defendant: 


Opinion of the Court. (January 8, 1886.) 
Circuit Court of the United States, District of Massachusetts. 


No. 2339. 
Law Docket. 


Vv. 


Forbes LITHOGRAPH MANUFACTURING ae 
RoLanp WORTHINGTON. 


CLARK, Jd.: 


This case was submitted by the parties on an agreed statement 
of facts, from which it appeared that the plaintiffs, a corporation 
located at Boston, in the district of Massachusetts, imported into 
that port by different steamers, in ten different lots, certain mer- 
chandise described in the invoices and entries as “ iron show-cards.” 

These cards were prepared in different colors on plates of sheet 
iron. ‘They were lithographed or printed from lithographic stones 
on hand presses in the same way that lithographing is done on paper 
or on card- 

On this merchandise—that is, on these “ iron show-cards,” as de- 
scribed in the invoices—the defendant, as collector of the port of 
Boston, exacted a duty of forty-five per centum ad valorem ($2,432.62) 
under the act of March 3d, 1883, Schedule “C,” last clause or para- 
graph (22 U. S. Stat., 501), which is thus: 

“ Manufactures, articles, or wares not specially enumerated 
15 or provided for in this act, composed wholly or iu part of 
iron, steel, copper, lead, nickel, pewter, tin, zinc, gold, silver, 
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latinum, or any other metal, and whether partly or wholly manu- 
red, forty-five per centum ad valorem.” 

The importers, the plaintiffs, claimed that the goods or merchan- 

dise was subject to a duty of twenty-five per centum ad valorem only 

($1,351.20) under the same act of March 3, 1883, Schedule M, first 


para h (22 U. S. Stat., 510), as follows: 


3 s, pamphlets, bound or unbound, and all printed matter 
not especially enumerated or provided for in this act, engravings, 
bound or unbound, etchings, illustrated books, maps, and charts, 
twenty-five per centum ad valorem.” ' 

Against this assessment of duties the plaintiffs protested, claim- 
ing, first, that the articles were not liable to any daty, being of no 
commercial value, and, secondly, that, if dutiable at all, a duty of 
twenty-five per centum ad valorem only should have been assessed 
upon them as“ printed matter” and not forty-five per centum as 
manufactures of iron. 

The agreed state of facts finds that these articles were of a certain 
commercial value, so that the first claim of the that they 
were of no commercial value and therefore not dutiable, may be 


Two reaithegis then remain : 

1st. Were these cards “ printed matter” within the schedule “M” 
of the act of March 3d, 1883? and, 

2d. If they were not, were they properly assessed forty-five per 
centum ad valorem as manufactures of iron ? 

That the cards were lithographed or printed as lithographing is 
done on paper or card-board is agreed in the statement of facts; but 
here the printing was done on iron sheets or plates, and the ques- 
tion is whether such lithographing requires such sheets or plates to 
be classified as “ printed matter” in the proper construction of the 

act of March 3d, 1883. 
16 It was urged in the argument that the substance or sur- 
face on which the printing was done could make no difference 
in the fact that it was “printed matter,” and in a certain limited 
sense this is true. Printing may be impressed on iron, on wood, on 
leather, cloth, and other material, and that may be called “ printed 
matter,” but that is not decisive of the question here. 

The question is not the narrow one, whether there was printin 
on these cards, but the broader one, whether they were such “ prin 
matter” as +e ¢ fall within the scope of Schedule M of the act 
of March 3d, 1883. 

In Maillard e al. v. Lawrence, 16 Howard, 261, Mr. Justice Dan- 
iel, in delivering the opinion of the court, said: - 

“The popular or received import of words furnishes the general 
rule for the interpretation of public laws as well as of private and 
social transactions; and wherever the Legislature ad such lan- 

in order to define or promulge their action or their will the 
just conclusion from such a course must be that they not only them- 
selves comprehended the meaning of the they have selected, 
but have chosen it with reference to the apprehension of 
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those for whom it is designed to constitute a rule of conduct, namely, 
the community at large.” _ 

The same rule was recognized in Greenleaf v. Goodyear, 101 U. 
S., 285, and other cases. 

Applying this rule to the expression “ printed matter,” it must 
be held that Congress used it in its popular sense, in its common ac- 
ceptation, as it was understood in the community at large, and, if so, 
there can be included in it only such matter as is generally known 
as “ printed matter.” 

The word “ print” has a wide range of signification, but its ordi- 
nary meaning is to impress letters, figures, and characters by t 
me ink of various forms and colors upon paper of various kinds 

orsome such yielding surface. Arthurv. Moller,97 U.S., 367. 
17 So, I apprehend, the ordinary meaning of “ printed matter” 

is paper, or some other like substance commonly used for the 
purpose, printed in the ordinary or usual way. Such matter as is 
usually printed, all such. That Congress used the phrase in this 
popular sense is made further evident by an examinatior of the 
connection in which it is found in various statutes. 

In the act of March 2, 1861 (Vol. 12, Stat. at Large, 187), the lan- 
guage is, “ [n all books, periodicals, and pamphlets, and all printed 
matter and illustrated books and papers,” associating “ printed mat- 
ter ” with books, periodicals, pamphlets, illustrated books and papers, 
and thus indicating the meaning and application of the phrase to a 
similar kind of “ printed matter.” So the phrase is in the act 
of June 30, 1864 (13 Stat. at Large, 218); so in the Rev. Stat. (1 Ed., 
477, 2 Ed., 474), and so in the act of March 3, 1883 (Vol. 22, Stat. at 
Large, 510). It is uniformly associated ‘with books, pamphlets, 
periodicals, engravings, and the like “ printed’ matter,” and its 
meaning and scope may be very satisfactorily known by its con- 
text, “ noscitur a sociis.” 

There is no evidence before me that cards, such as are the subject 
of controversy in this case, are known commercially as “ printed 
matter;” nor is there any evidence that they are known or recog- 
nized as such by printers, book-binders, sellers, or dealers in pam- 
phlets or periodicals or Papers, or by any other persons. 

It is sought to include them under the term “ printed matter,” 
because they are lithographed, lithographing being held as print- 
ing; but I do not think this can avail to class them with such mat- 
ter as is ordinarily known as “ printed matter.” The invoice is more 
nearly correct in describing them as “iron show-cards.” 

The next question is, If these cards were not dutiable as 

18 “printed matter,” was a duty of forty-five per cent. ad valorem 

properly assessed upon them as a manufacture or article in 

whole or part of iron not specially enumerated or provided for in 
the act of March 3, 1883 ? 

It is very clear these articles or cards were a manufacture. They 
had been brought by hand labor or machinery from pig-iron and 
other raw material to their present form and condition. 

It is equally clear they were in part of iron. They do not appear 
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As a manufacture of iron simply — small sheets of iron, but 
with the additional work upon them they can hardly be classed as 
such in the common or commercial designation as sheet iron. 

It was contended at the hearing of this case that the principle in- 
volved in it was fully settled in the case of Arthur v. Jacoby, 103 U. 
S., 677, but it seems to me this case is clearly distinguishable from 
that. In Arthur v. Jacoby the duty of fifty per centum ad valorem 
was assessed upon the merchandise as “—_— “china, porcelain, or 
parian ware,” while the evidence showed, eaving no doubt, that the 
article was not an article of chinaware, but simply a ground for 
painting, manufactured as such to obtain a smooth nd; and 
if not chinaware clearly the duty could not be levied on them as 
such. “Confessedly,” says Chief Justice Waite in the opinion, “the 
goods were paintings done by hand;” as such a duty of ten per 
cent. was ordered upon them. 

I do not find in this case that the goods were confessedly “ printed 
matter,” or that they were so known com y or in the common 
acceptation of the language of the act, or that they were dutiable as 

such ; but I do find that they were a manufacture of iron, in 
19 _—ipart, not specially enumerated in the act of March 3, 1883, 

above referred to, and subject to a duty of forty-five per centum 
ad valorem. 

The case is, in some of its aspects, a close one, and one in which 
a difference of opinion might be entertained, but, as the burden of 
proof is upon the plaintiffs (96 U. S., 118, Arthur v. Unkart) to show 
the illegality complained of, and they have not been able to do it, 
judgment must be rendered for the defendant for costs, as in the case 


20 Assignment of Errors “ae (Filed Sept. 16, 


Cireuit Court of the United States, District of Massachusetts. In 
Equity. Octobcr Term, A. D. 1886. 


Tue Forses LirHoGrRAPH MANUFACTURING CuMPANY 
No. 2289. 


v. 
Ro.taxnp WORTHINGTON. 


Afterwards, to wit, on the second Monday of October, in the same 
term, before the justices of the Supreme Court of the United States, 
at the Capitol, in the city of Washington, comes the said Forbes 
Lithograph Manufacturing Company, by Selwyn Z. Bowman, its 
attorney, and says that in the record and ings aforesaid there 
is manifest error in this, to wit, that the court below erred in each 
of its rulings, as stated in the bill of exceptions, and in deciding 
that the plaintiffs were not entitled to recover, and that judgment 
should be rendered for the defendant. 
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And the said Forbes Lithograph Manufacturing Company prays 
that the judgment aforesaid may be reversed, annulled, and 
21 altogether held for naught, and that it may be restored to all 
things which it hath lost by occasion of the said judgment. 
SELWYN Z. BOWMAN, 
Attorney for Plaintiff in Error. 


22 Clerk’s Certificate. 


Unitep STaTEs OF AMERICA, ; on 
Massachusetts District, 


I, John G. Stetson, clerk of the circuit court of the United States 
for the first circuit and district of Massachusetts, certify that the 
foregoing is a true copy of the record of said circuit court in the 
cause in equity entitled, No. 2239, The Forbes Lithograph Manu- 
facturing Company, plaintiffs, v. Roland Worthington, defendant, 
lately determined in said circuit court, and of all proceedings therein, 
and of the opinion of the court, and of the assignment of errors & 
prayer for reversal filed therein. 

In testimony whereof I hereunto set my hand and affix the seal 
of said circuit court, at Boston, in said district, this seventh day of 
Sept., in the year of our Lord one thousand eight hundred and 
eighty-six, and of the Independence of the United States the one 
hundred and eleventh. 


[Seal of the Circuit Court, Massachusetts. ] 


JOHN G. STETSON, Clerk. 


23 (Bond on Writ of Error.) 


Know all men by these presents that we, The Forbes Lithograph 
Manufacturing Company, a corporation organized under the laws 
of the Commonwealth of Massachusetts and having its usual place 
of business in Boston, in said Commonwealth, as principal, and 
George W. Lincoln, of Boston, and Selwyn Z. Bowman, both in said 
Commonweath, as sureties, are held and firmly bound unto Roland 
Worthington, late collector of the customs for the revenue district 
of Boston and Charlestown, in the full and just sum of three hundred 
dollars, to be paid to the said Roland Worthington, his certain 
attorney, executors, successors, or assigns; to which payment, well 
and truly to be made, we bind ourselves, our heirs, executors, and 
administrators, jointly and severally, by these presents. 

Sealed with our seals and dated the sixth day of March, if the 
year of our Lord one thousand eight hundred and eighty-six. 

Whereas lately at a circuit court of the United States within and 
for the district of Massachusetts, in a suit depending in said court 
between The Forbes Lithograph Manufacturing Company aforesaid, 
plaintiff, and the said Roland Worthington, defendant, judgment 
was rendered against the said plaintiff, and the said plaintiff having 


procured a writ of error and filed a copy thereof in the clerk’s office 
of the said court to reverse the judgment in the aforesaid suit, and 
a citation directed to the said defendant, citing and admonishing 
him to be and appear at a Supreme Court of the United States to be 
holden at Washin on the second Monday of October next: 
Now, the condition of the above obligation is such that if the said 
plaintiff shall prosecute its eaid writ of error to effect and answer 
all damages coste if it fail to make its plea good, then the above 
obligation to be null and void; otherwise to remain in full force and 


virtue. 
FORBES LITH. M’F’G CO., [t.s.] 
By W. H. FORBES, Treasurer. 
GEO. W. LINCOLN. L. 8. 
SELWYN Z. BOWMAN. L. 8. 


Signed, sealed, and delivered in presence of— 
A. W. ELSON, 
To all signatares. 


Approved : 
Le BARON B. COLT, 
U. S. Circuit Judge, First Judicial Circuit. 


A true copy of the bond taken by the judge at the time of allow- 
ing the writ of error named in said bond, which bond is on file in 
the office of the clerk of the circuit court of the United States for 
the first circuit and district of Massachusetts. 


Attest : JOHN G. STETSON, 
Clerk U. 8. C. C., Mase. Dist. 


e@ * 


94 Citati 


The United States of America to Roland Worthington, formerly col- 
lector of the customs for the revenue district of Boston and Charles- 
town, Greeting: 


You are hereby cited and admonished to be and at a 
Supreme Court of the United States to be holden at Washington 
on the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States 
within and for the district of Massachusetts, wherein The Forbes 
Lithograph Manufacturing Company, a co tion duly nized 
under the laws of the Commonwealth of Massachusetts, is plaintiff 
in error and you are defendant in error, to show cause, if any there 
be, why judginent rendered against the said plaintiff in error, as in 
the said writ of error mentioned, should not be corrected and why 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Le Baron B. Colt, circuit judge of the 
United States for the first judicial circuit, this seven h day of 


2 fac oi gna li 


14 FORBES LITHOGRAPH M’F’G CO. VS. R. WORTHINGTON, COL, &C. 
March, in the year of our Lord one thousand eight hundred and 


eighty-six. 
Le BARON B. COLT, 
U. S. Circuit Judge, First Judicial Circuit. 


MaRCH 20, 1886. 


Due service of the foregoing citation is hereby accepted. 
GEORGE P. SANGER, 
U.S. Alt’y. 


Endorsed on cover: Massachusetts C. C. U. S. No. 438. The 
Forbes Lithograph Manufacturing Company, plaintiff in error, vs. 
Roland Worthington, collector of customs for the district of Boston 
and Charlestown. Filed October 12, 1886. 
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THE. FORBES LITHOGRAPH MANUFACTURING 
PLAINTIFF IN ERROR, 


vs. 


ROLAND WORTHINGTON, COLLECTOR OF CUSTOMS FOR 
THE DISTRICT OF BOSTON AND CHARLESTOWN, 


| 
IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF MASSACHUSETTS. 


STATEMENT OF THE CASE. 


in error brought suit in the court below against 
in error for the CC, Se ee 
him and paid by them upon 
, hereinafter more particalarly 
The declaration (Record, p- 2) contained the common money 
counts, 0 which the defendant (Record p. 4) pleaded the general 
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Boston in said district, to recover back $1041.82, the amount of duties alleged 
by them to have been illegally exacted by the defendant, Worthington, as col- 
lector of the port of Boston, on certain merchandise described in the invoice 
and entries as ‘ iron show cards’ imported by them. ‘The collector exacted a 
duty of forty-five per centum ad valorem under the clause in Schedule C (last 
section) of the tariff law of March 3, 1883, which is as follows: ‘ Manufactufes 
articles or wares not specially enumerated or provided for in this act, com- 
posed wholly or in part of iron, . . . . or any other metal, and whether 
partly or wholly manufactured, forty-five per centum ad valorem,’ while the 
said importers claimed that the goods were dutiable at twenty-five per centum 
ad valorem only, under the clause in Schedule M (first section) which is as 
follows : ‘ Books, pamphlets, bound or unbound, and all printed matter not 
specially enumerated or provided for in this act, engravings, bound or un. 
bound, etchings, illustrated books, maps and charts, twenty-five per centum 
ad valorem.’ 

‘The difference between the amount of said duties at forty-five per cent. 
and at twenty-five per cent. is the amount that the plaintiffs claim in this case. 

‘All the goods charged with the duties were iron show cards, or adver- 
tising cards or signs. 

“ They were manufactured in Paris on orders given by the said importers, to 
fill orders from parties here, who used them for advertising purposes (to hang 
on the walls, or in windows, or in public places, to give to customers, etc.) 
The importers imported and sold them to consumers here for such advertising 
purposes only. The cards were of different sizes, being on the average about 
a foot long by six inches wide, and contained generally the name of the per- 
son and of the article advertised, with some picture or ornament thereon—for 
example, as follows —_ Ey 


l 


BREWERY 
ESTABLISHED ROBERT SMITH’S 


INDIA PALE ALE & BROWN STOUT. 


In Botte. PHILADELPHIA. Ox Dravont. 
U. S.A. 5 


LITH. MAX CREMITZ, PARIS. FORBES CO., BOSTON, Sous Acawre. 


“These cards were prepared in different colors on plates of sheet iron. It 
is agreed, if relevant to the issue, that the value of the iron plates before the . 
printing was put upon them was about two or three cents each, and that the 


paper 
and may be referred to at the hearing.” ( 


Upon these facts the court found, (Jan. 8, 1886,) | 
not find in this case that the fes 

ed matter,’ or that they. were #0 ret cially « 

common acceptation of the lan act, or | 

duinble aw euch; but 1 do find that they were they * —— ) 

iron, in part, not specially enumerated in the act 

above referred to, and subject to a duty of f 

ad valorem,” (Record, p. 11) and ruled that 

The saaesunagea « the findings and rulings of the 
plaintiffs ex to the fin court 

(Record, p. 7) and now allege the following 


SPECIFICATION OF ERRORS RELIED UPON. 


a 


The court below erredin each of its rings, as heveinafier 
stated, namely : 


1. That the cards as described were not “ 
within the construction of Schedule M of 
March 3, ibs (22 Tia. at Large, 510.) . 


‘* printed matter” as 


way 
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5. That said cards were not to be classed with such matter as 
is ordinarily known as printed matter, and that the invoice was 
more nearly correct in describing them as ‘iron show cards.” 


6. That these cards not being dutiable as printed matter, they 
were a manufacture of iron, not specially enumerated or provided 
for in the act of March 3. 1883. 


7- That the goods were not confessedly printed matter, or so 
known in the common acceptation of the language of the act, or 
dutiable as such. 


8. That they were a manufacture of iron in part, not specially 
enumerated in the act of March 3, 1883, and as such subject to a 
duty of forty-five per centum ad valorem. 


9. That judgment should be rendered for the defendant. 
(Record p. 7, 11.) 


BRIEF OF ARGUMENT. 


I. 


The question broadly stated, presented in this case::is, whether 
the printed cards or signs, as described in the agreed ‘statement of 
facts, are to be considered for dutiable purposes as manufactures 
of tron or as printed matter within the meaning of the statutes 
hereinafter quoted. 

The defendant claims that they are to be considered as manu- 
factures of iron, and dutiable as such at 45 per cent. ad valorem ; 
the plaintiffs, that they are to be considered as printed matter, and 
dutiable as such at 25 per.cent. | 

The following are the statutes applicable to this case : 

Act of Marck 3, 1883, Schedule C, (last clause), 22 Stat. at 
Large 501 :— 


“ Manufactures, articles or wares, not specially enumerated or provided for 
in this act, composed wholly or in part of iron, steel, copper, lead, nickel, 
pewter, tin, zinc, gold, silver, platinum, or any other metal, and whether 
partly or wholly manufactured, forty-five per.centum ad valorem.” 


* * 


Act of March 3, 1883, Schedule M, (first clause), 22 Stat. at 
Large 510:— 


‘* Books, pamphlets, bound or unbound, and all printed matter, not 
specially enumerated or provided for in this act, engravings, bound or un- 
bound, etchings, illustrated books, maps and charts, twenty-five per centam 
ad valorem.” 


tion ** all printed matter, not 
for in this act.” : 
"This 


II. 
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struction of terms, these pears de_were “printed m 
agreed statement of facts discl | Rs 
They were *‘iron show cards,"— ae 
tb aah eae marry ABIES wo ny here 
(to = on thes alls 


.” all of ee ta is the 
vie 


‘ THE FORBES LITHOGRAPH MANUFACTURING CO. VS. 


Applying all tests, the original orders and designs sent to the 
manufacturers for these cards, the process of manufacture, the ob- . 
ject for which they were made and imported, the object for which 
they were sold to consumers, their use after sale, their capability 
or possibility of use for any other purpose, they were ‘ printed 
matter,” a not made or used, or even capable in any way of 
being made or used for any other purpose. The attention of the 
court is especially called to the fact that there is no evidence of 
any manufacture or use, or possibility of manufacture or use of 
these goods for any other purpose, than printed matter, as indeed 
an inspection of the exhibit demonstrates. 

One statement alone in the agreed statement (Record p. 6,) is 
conclusive on this question, viz.,—** These cards or signs were 
lithographed (that is to say, printed) from lithographic stones on 
hand presses in the same way that lithographing is done on paper 
or on cardboard.” 

It has been decided that lithographic matter is printed matter ; 
that prints from lithographic stenes by successive impressions, 
each impression giving a different portion of the view and of dif- 
ferent color, are ** printed matter,” and are subject to a duty of 25 
per cent. ad valorem, and not to a duty of 25 per cent. as a manu- 
facture of paper. 

Arthur vs. Moller, 97 U.S. 365. 


The process described in the above case was the same. as that 
used in the manufacture of the goods in question in this case, and 
said case fully establishes the doctrine that these goods are 
‘¢ printed matter,” unless they are prevented from being such by 
the fact that they are printed on iron sheets. The latter objec- 
iron will be hereafter considered. 

Therefore, as matter of fact upon the agreed statement, and 
under the above authority, it is submitted that these goods were 
‘¢ printed matter,” and that this is conclusive of the case. 


ITI. 


The only answer of the defendant to the above proposition is 
as follows: ‘‘I admit that in fact the goods are printed matter ; 
but as they are novel printed matter, and do not appear to have 
acquired a commercial designation as such, they are not dutiable 
as such, but must be classified arbitrarily as a manufacture of 
iron, although equally it does not appear that they have acquired 
a commercial designation as such manufacture of iron, and al- 
though, being a novel article, they do not appear to have ac- 

uired any commercial designation whatever.” This is the de- 
endant’s whole case. 
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The question then is simplified down to this: pence 
in point of fact ‘* printed matter,” is the above 
pable of any construction which will make oe 
matter, but manufactures of iron; in other words, will 
overrule the facts? 

The collector exacted the duty of 45 per cent. under the fol 
lowing clause: ‘‘ Manufactures, articles or wares, sof 
enumerated or provided for in this act, composed w or in 
part of iron, forty-five per centum ad valorem.” 

All manufactures of iron are not dutiable under this clause; 
it is only those not specially enumerated or provided for in the act, 
and if a manufacture of iron of any kind, whether as “‘ pipe 
«cotton ties,” or “ chains,” or “rifles,” under other us 
Schedule *«C,” or, as ‘* printed matter” under Schedule *} 
otherwheres os enumerated, then, in fact, 
manufacture of iron, it is dutiable under its special enumeration, 
and not under the general clause. 

A special enumeration in any form or language of-a manu- 
facture or article of iron takes it out of the operation of the he said 
general clause, and leaves it to its own specially enume ¢ Docs. 

Manufactures of iron, not otherwise enumerated, such a 
manufacture, for which no other use has been found w “> amb 
within any enumeration of the tariff act. 

If then, in fact, or by a fair and reasonable interpretation of the 
meaning of the words or by construction of law these cards are 

rinted matter, they are ‘‘ specially enumerated,” and only dutia- 
ble as such at 25 per cent. under Schedule *‘ M.” | 

Where a duty has been imposed upon articles by their descr: 
tive name, they are not dutiable as manufactures of the mate: 
of which they are composed. ee 

Thus under the tariff laws, steel hair clippers are *‘ cutler 
and not a ‘‘ manufacture composed wholly or in part of st 
(Koch vS. Seeberger, 30 Fed. Rep. 324), and lithographs ai 

‘¢ printed matter” and not ‘* manufactures of paper” 

Moller, 97 U. S. 368), and cotton artificial flowers are ‘‘ artificia 
flowers” and not **‘ manufactures of cotton ” (Arthur vs. F heim 
96 U.S. 143), and ** braces and ” are dutiable as suct 
and not as *‘ manufactures of rubber” (Arthur vs. Davis, 96 U. 
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It is true that ‘in the interpretation of statutes imposing duties 
on imported goods, the language adopted, particularly in the de- 
nomination of articles, is according to the commercial understand- 
ing of the terms used,” and the designation clearly established 
such among merchants and in the trade. : 


Maillard vs. Lawrence, 16 How. 261. 
Eliot vs. Swartwont, 10 Pet. 137. 

U. S. vs. 112 Casks of Sugar, 8 Pet. 277. 
Curtis vs. Martin, 3 How. 106. 


But this doctrine does not help the defendant in this case, for 
the converse of the proposition is not true, that goods in fact of a 
particular designation and plainly and clearly described cannot be 
classified as such unless they are known as such to merchants and 
in the trade, and have a commercial designation as such. The lat- 
ter doctrine is what the defendant must establish in order to succeed. 

What the defendant maintains is that these cards, not bein 
commercially known as ‘‘ printed matter,” and in fact (being nove 
articles) having no general commercial designation of any kind, 
cannot be classified as ‘‘ printed matter ;” — or, to extend his argu- 
ment, that (1) goods can only be classified pegging She their com- 
mercial designation, and (2) if they are new and have no com- 
mercial designation, cannot be classified as the goods which they 
are known and admitted to be, because not commercially known 
as such; a doctrine which is absurd, and, if pushed to its logical 
conclusion, would prevent any classification of the goods at all, 
and for which it is submitted no authority will be found. More 
briefly the argument is that the goods, not being commercially 
known as printed matter, could not be assessed as printed matter. 
The rule that ‘‘the eommercial designation of an article among 
traders and importers, ‘when clearly established, fixes its character 
for the purpose of the tariff laws” (Arthur vs. Lahey, 96 U. S. 
112 —Arthur vs. Morrison, 96 U.S. 108), is a positive and not a 
negative rule; when goods have a clearly established commercial 
designation, they are dutiable as such; the negative by no means 
follows that when goods have no clearly established commercial 
designation, they cannot be classified in the class to which they 
are known to belong. 

If the defendant could show (and of this there was no evidence 
whatever) that these cards by ordinary commeftial usage were 
known as ‘** manufactures of iron,” then the doctrine of commercial 
designation governing the classification, on which doctrine the 
court below relied in determining this case, (Record pp. 9, 10), 
ee appl -. Under the circumstances of this case it does not 
apply at all. 

ut there are also limitations on this doctrine of the commercial 
designation governing the classification, which render it inapplica- 
ble to this case. 
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The commercial designation, to have begel effect Se -cem 
struing the law, must be clearly established. 


Arthur vs. Lahey, 96 U.S. 112. 
Arthur vs. Morviscn o6 U.S 108. 


Arthur vs. Butterfield, us U. ere 
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There is no csilisintle’ designation proved fi 
all, and therefore the doctrine cannot be used 
any more than for him. If the cards were 
there is no evidence of commercial wy to 
are not to be regarded as printed, to con 

e of the trade. . : 7 = 
if If the meaning*of the words ‘‘ printed matter” is clear in itself, 

that meaning must be taken, even if it is not the common, pop 
or usually accepted one. Where the sete ote dc 
the court will not have recourse to , 
of the terms for the classification of the article. The 
obvious meaning of the terms must govern. Rae 

In Newman vs. Arthur, 109 U.S. 132, the court said: ‘* Whe 
there is no reference in a statute, express of implied, to y co 
mercial usage, and there is no language in it res fc 
its interpretation the aid of any extrinsic circumstances, a pla 
provision of the law” must be followed. Fak 
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Smith vs. Field, 105 U.S. 52. 


Robertson vs. Solomon, 130 U.S. 4ts. 


“If the commercial designation fails to give an article its proper 
the classifications of the law, then resort must necessarily be 


Merritt, 127 U.S. ae You" must take the statute as you 
find it, and a common-sense view of 


rather to specific articles than . 
designating dutiable articles are used in acts in the commercial 
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sense.” The cases refer to articles rather than general classes, 48 
the words construed in the following cases show. 


United States vs. 200 Chests Tea, 9 Wheat. 430— “ Bohea Tea.” 
Barlow vs. U. S., 7 Pet. 404 — ** Refined Sugar.” 
U. S. vs. 112 Casks Sugar, 8 Pet. 277 —“ Syrup.” 
Eliot vs. Swartwout, 10 Pet. 137 —‘* Worsted Shawls.” 

- Lawrence vs. Allen, 7 How. 785 —“ India Rubber Shoes.” 
Forestvs. Lawrence, 13 U. S. 274 — “ Sheepskins.” 
Curtis vs. Martin, 3 How. 106 — “Cotton Bagging.” 
Schmeider vs. Barry, 113 U. S. 645 —“ Saxony Dress Goods.” 
Maillard vs. Lawrence, 16 How. 251 — ** Wearing Apparel.” 


The reason is obvious. Merchants do not buy and sell, and 
therefore do not have commercial designations r= bare classes of 
merchandise; it is only for specific goods. They buy and sell 
‘* books,” not ‘‘ printed” matter, ‘‘ steel-rails,” or ‘* bar-iron,” or 
‘*hoops,” and not ‘‘ manufactures of iron.” Commerce does not 
use generic terms in its traffic; therefore, can affix no meaning to 
such terms. 

Ask a merchant, ‘‘Do you buy or sell printed matter?” He 
replies, ‘‘ we do not, the term is unknown to the trade, it is never 
used in commercial dealings.” Therefore, it can have no com- 
mercial meaning. To tell what printed matter js we must there- 
fore have recourse to some other rule than that of .commercial 
designation. 

It is absurd to say that a newly invented article, clearly falling 
under a described class in the tariff act, cannot be dutiable under 
that class, because it has never been known to the trade as such, 
and has acquired no commercial designation. 


4 


" Smith vs. Field, 105 U.S. 52. 


The rule, that you must first establish the commercial meaning 
of a novel article, not previously used or generally known, before 
you can assess it, would render it impossible to classify it at all, 
except by some arbitrary test, such as has been adopted in this 
case. 

For example, if books were imported, printed upon papyrus 
bark, 4 * in ancient Egypt, could it be said that they could not be 
classifiea as books, because merchants testified Ghat by the’ term 


_ ** books,” the trade did not understand books made of papyrus. 


Sugar is made from cane or beets; if a new article, which was 
really and actually sugar with all its characteristics, but made 
from pumpkins, was imported, could its classification as sugar he 
refused, because merchants had not given any commercial desig- 
nation to the new invention, and did not understand by the general 
term, ** sugar,” that made from pumpkins? 
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A new article of firemen’s hats is being introduced, made of 
thin iron ; h clearly hats, must they be dutiable as a manu- 
facture of iron 
Yet this is the defendant's position, that these cards are de facto 
printed matter, but since they are a novel printed matter and have 
not acquired a commercial covignens as such, they are not dutia- 
ble as such, and in doing this the defendant runs against the other 
= and equally dangerous horn of the dilemma, that neither are they 
commercially known as manufactures of iron. 
, Tere See ee must Ss Sen as Bataan iflvws are. 
_In all respects they are printed matter, unless at 
are printed on thin sheets of iron, no thicker than cardboard, pos 
; vents such a definition. 
; All tests, which can be applied, ie elles enti 


printed matter. 

(1) ‘s Without an evidence and with the common know 
which wa al pecsies™ (@ on ea in Robertson vs . Sa 
mon, 130 U. S. 415), and from mere 1 ' of the articles, 
they are ‘‘ printed matter,” and would in: ) language be de- 
scribed as such, rather than as ‘‘ manufactures of iron,” by ordinary 
observers, and the word printing would be generally recognized as 
as much applicable to these cards as if the : aha y trae 


a inted on paper or cardboard of equal thickness. one 
_ beanie the pools of manufacture would call them ngewe 
matter. 


(2) Another test is the mode of manufacture. This is admitted 
to ‘be identical with that of all other Ithageagnes sumer. 


(3) ane test is the similarity in product. 
Bare ,» 113 U. S. 645, where the court said, “the re- 
is « similarity in produc, in ada io ues andin wae 

aid in Hartranft vs. ilegman, 12% , 61, the 
“y whether the had ‘‘a distinctive name, character or use.” In 
the case at the product is similar in appearance, in use and 


in all respects 


(4) iff Bo test is the ‘‘similari adaptation to uses.” 

There ia not a mere *‘similarity” " hete to euch edb: 
identically the same adaptation ; 2 is precisely the same thing 
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and commercial use of the article, and for what is it designed? Is 
it used as printed matter to convey information and to give ideas ; 
or is its use a material one, as a manutacture of iron merely, and 
for what it in itself is useful for, as an article (as a pot or kettle is 
used for itself merely), and not for any ideas which it conveys. - 

In other words, there is this broad distinction ; printed matter in 
itself is useless and is only valuable as a vehicle for conveying ideas, 
it isonly for the information which it gives and the ulterior use drawn 
from the article, that it has value; while a manufacture of iron as 
such and in itself is useful. The only object and adaptation of 
these cards was to convey ideas and give information. In and of 
themselves they were valueless and could subserve no purpose 
whatever. 

(5) Another test is what are the uses to which the cards are 
in factto be put. ‘*The use, especially whenan article is new and 
a substitute for other articles, may be and often is an important 
guide to the classification.” 


Koch vs. Seeberger, 30 Fed. Rep. 324. 
Arthur vs. Moller, 97 U.S. 368. 
Arthur vs. Sussfield, 96 U.S., 129. 
Arthur vs. Facoby, 103 U.S. 677. 
Adams vs. Bancroft, 3 Sumner, 384. 


In the latter case Story J. said: «« \. w, this paragraph plainly in 
its terms includes all manufactures of silk, except sewing silk. 
Upon what ground then can the court say that all manufactures 
of silk are not to be deemed included in the sense of that statute, 
when they fall within the terms. Certainly it is incumbent upon 
those’ who insist upon any exception, to show that it unequivo- 
cally exists. It is not sufficient to show that it might possibly ex- 
ist unequivocally with the words, it must be shown positively to ex- 
ist. If the legislature had intended to except silk gloves, the ex- 
ception ought to have been found in the paragraph.” 

That these goods are to be used only as printed matter is found 
as a fact by the statement: under the above doctrine, if the de- 
fendant wishes to draw them out of the class of printed matter, the 
burden is upon him to do so by unequivocal proof. 


(6) Another test is; The words “ print” and “printing” and 
‘‘printed matter,” according to their usual significations and defi- 
nition and their use in literature, would apply to the cards in ques- 
tion in this case, as much as to printing on paper, cardboard or 
other material. The definitions do not exclude matter printed on 
a hard substance. 


Webster’s Dictionary : — 
“Print: —To take an impression of: to copy or take off the impress of ; 
to stamp.— Hence, specifically, to strike off an impression or impressions, from 
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conga tak aa stone, etc. representing some particular subject of 
position. Prints, like paintings, embrace every variety of subject, subject, and 
very widely in the manner in which they are engraved. 


Homan’s Encyclopedia of Commerce uses the same = 
as McCulloch’s Esctenoestat irc 7 


Appleton’s American Encyclopedia : — 


Richardson’s English Dictionary :— 
‘* Print : —To press, mark, stamp, or infix letters, chankcttity forme or 


The ‘essential feature” of prin 
which the printing is done, but the 
sion 


to ciel tiie ellilllince .ce 
of making the impres- 


There is no definition or usage of the word “printing” which 
would restrict its ieorion ee ee ent its 
equally applying to impt upon parchment, leather, thin copper 


or iron plates, or similar 
These cards in tion in thie case are « 
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ters or representations, whether from types or stereotypes, or litho- 
graphic stones (ante. p. 6). 


It is a matter of common knowledge that | 
books have been or may be printed on parchment, leather, 
cloth, hard substances embossed for the blind, sheets of thin and 
flexible metal, wood, bark or other unusual substances. Shall all 
such books be ruled out as such under the tariff law? 


(7) The law neither directly or by inference imposes any restric- 
tion of this kind on the meaning of the words ** printed matter,” 
or anywhere says what the substance shall be on which the print- 
ing shall be done. Neither the statute, definitions or usage, so 
far as proved, imposing any such restricted meaning npon the 
words ** printed matter” the court will not, as against the importer, 
impose such a narrow and restricted meaning upon the terms, as 
to goods admitted to be in fact printed matter. 

o far as the plaintiffs know, the only expression against the 
above doctrine is to be found in Arthur vs. Moller, 97 U.S. 367, 
where the court incidentally (for the question was not involved in 
the case) uses the expression ‘‘on a yielding surface,” in describ- 
ing on what the characters may be impressed. The court said: 
‘¢It is not: necessary however, that the characters produced 
should be letters or numerals or the result of types or re 
or be reading matter, but the term ‘print’ or ‘printing’ includes 
the most of the forms of figures or characters or representations, 
colored or uncolored, ‘hat may be impressed on a yielding surface.” 
The last part of the statement (as italicized) is a mere dictum, 
the point not having arisen in the case, and the question not having 
been in any way presented to the court, and nny not having 
been considered by the court, whether ‘‘ print” might not under 
some circumstances be impressed upon a hard substance. The 
‘* printing” in the case of Arthur vs. Moller wason paper, so that the 
only question was whether the article should be classified as 
‘‘printed matter” or a ‘‘ manufacture of paper;”—on the real 
issue involved, the case was exactly parallel to the case now be- 
fore the court, and in establishing that the article, printed 
exactly like the plaintiff’s goods in this case, was ** printed matter” 
and not a ‘* manufacture of paper,” seems to have established that 
these cards are ‘‘ printed matter” and not a ‘‘ manufacture -of 
iron.” 

The court below referred to the plaintiff's having in the invoice 
called these goods ‘‘ iron show cards.” Such declaration does not 
affect the question for (1) it is merely a name given to them to 
identify them, and (2) itis not inconsistent with their being printed 
matter, and (3) it is a proper OT aR They were iron show 
cards printed for that purpose, and, if more fully described, might 


have been called ‘‘ printed iron show cards.” 
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The name which happens to have been 
article, is not to determine its classification for duty at least under 
general classes, and when it is not spe assessed under 
such name by the statute; but its classific is to be determined 
by its uses and other legal tests. | 


Koch vs. Seeberger, 30 Fed. Rep. 424. 
Arthur vs. Sussfhield, 96 U.S. 129. 


The statute is to be construed in favor of the importer (postea 
p- 18). Congress was not content to use merely the term, 
‘* printed matter :” the statute says that ‘‘ e// printed matter” is to 
pay 25 per cent., as if to sweep into that classification everything 
printed and in any way capable of that description, and to leave 
no room for doubt or litigation. Everything that is in fact printed, 
whether usually so desi ated or not, is i in the term ‘all 
printed matter,” and if gress had desired to find a word to set 
all questions, such as arise in this case, at rest, it could not have 
found a more comprehensive word than ‘“all” inorder to cover 
all ible kinds of printing. 

e statute saying that a// printed matter shall pay this duty, 
how can the defendant claim that one kind of printed matter (so 
admitted to be) shall not pay this duty, because printed on a pecu- 
liar substance, be it iron, leather, cloth or an g else. 

Where the statute has intended to restrict the meaning of the 
word, ** printing.” to printing on paper ora yielding substance, it 
has expressly said so, as in 


20 Stat. at Large, 360, Sec. 19 (postal act). 


that of handwriting, of any 
production spon paper by any process, except vandwriting, of any 


having the character of an actual and personal correspondence.” 
_ The implication is a fair and necessary one, that where the 


statute restricts the meaning of the words ‘‘printed matter,” in the 


law to prints on paper, and not only makes no such restriction 

in the tariff law, but instead uses the broad term “‘all printed matter,” 

it does not intend to restrict its meaning im any way under the 

a law, vere D9 it to its broadest a od signification. 
e expression meaning in one pl: udes its meani 

in the other latponatbanten, Cockuataiaaaa a 

Where the statute says that all manufactures of a certain kind 


are to be included, ‘certainly it is incumbent upon those, who in- 
sist upon any ex » to establish that it unequivocally exists.” 


“If the legislature intended to except anything, the exception 
ought to have been found in the paragraph.” — 


Adams vs. Bancroft, 3 Susan, 384. 


given to an imported . 
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But the principle involved in this case may be considered as res 
adjudicaia and fully settled in 


Arthur vs. Jacoby, 103 U.S. 677. 


In this case **A imported certain pictures painted by hand on 
porcelain.” ‘The collector exacted a duty of fifty per cent. ad 
valorem under the clause in Schedule B, Section 2504, Revised 
Statutes, relating to ‘‘china, porcelain, and parian ware, gilded, 
ornamented or decorated én any manner ;” while the importer claims 
that they were dutiable at ten per cent. ad valorem only, under the 
clause in Schedule M, which embraces ‘*paintings and statuary not 
otherwise provided for.” In other words the collector claimed 
they were decorated china or porcelain ware, and the importer that 
they were paintings on china or porcelain. 

Clearly these goods came under the strict definition of **porcelain 
ornamented or decorated in any manner.” The language is very 
broad, as if to include all ornamentation or decoration in an 
manner whatever of porcelain. Yet the court refused to classify 
them as such, but classified them as paintings. 

Mr. Chief Justice Waite said: **All the goods charged with the 
duties were pictures painted by hand, aa their value depended 
upon the skill of the particular artist who painted:them, and the 
porcelain ground on which they were painted was only used to ob- 
tain a good surface on which to paint, and was .entirely obscured 
from view, when framed or set in any manner, and formed no 
material part of the value of said painting on porcelain, and did 
not in itself constitute an article of china ware, being manufactured 
simply as a ground for the painting, and not for any use independ- 
ent of the paintings. . . . . The painting which was done 
on it did not make it decorated china ware. It is a matter of no 
importance in this case that the colors used were metallic, 
and that the pictures were baked to make the colors more 
firm. . . . ~- If the jury had found a verdict in favor of 
the defendent, ‘namely the collector,’ ¢he court should have set 
st aside as against what is admitted to have been proved;” 
and they were decided to be paintings, and not decorated por- 
celain. All of which exactly applies, mu/atis mutandis, to the 
case now before the court. As the plaintiffs place great reli- 
ance upon this case, and insist that there is an exact parallelism 
between the two cases, and the court below said that the cases 
were to be distinguished, they may be allowed to call more partic- 
ularly to the attention of the court the facts, which make the cases 
identical in law. 

Analyzing the statement and applying it to this case, the court 
said :— 


(1) ‘All the goods were pictures painted by hand.” These 
goods were pictures and words printed on presses. 


a ee iy ; 
* on 3 4 
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depended upon the skill of the 

artist who painted them. applies to this case, saheietiag, 

the words ** printer ” for *‘ artist” and ‘“printed” for ‘ painted.” 
(3) ‘* The porcelain ground, on which they were painted was 

only used to obtain a good surface on which to paint.” The iron 

plate on which these — were printed was only used to obtain a 

good surface on which to print. 


(4) ‘* The porcelain ground was entirely obscured from view 
when framed and set in any manner.” So was the iron plate of 
these cards, when in use. 


(5) ‘* The porcelain formed no material part of the value of said 
tereng, bay porcelain.” Neither did the iron plate in the case 
before the court form a material part of the value of these cards. 

(6) ‘*The porcelain did not in itself constitute an article of 
china ware.” Neither did this iron plate in itself constitute a 
manufacture or article of iron. 


(7) ‘*The porcelain was manufactured merely as a ground for 
the apna This was the case as to the iron-plate grounds for 
these cards. 


(8) ‘The porcelain was not for any use independent of the 
paintings.” iron plates were not of any use independent of 
the printings. 


Point by point, and on every point the plaintiffs confidently sub- 
mit that the cases are exactly parallel,.and that the above decision 
is decisive of this case. 

The court below said that the case was distinguishable from 
this in that *‘ the evidence showed, leaving no doubt, that the arti- 
cle was not an article of china ware, but simply a ground for 
painting, manufactured as such to obtain a smooth ground” (which 
is precisely what the evidence shows in this case), and that ‘‘ con- 
fessedly the goods were paintings done by hand,” while these 

oods were not confessedly ‘‘ printed matter” or commercially 
etn as such. 

But these goods on the evidence({the agreed statement) were as 
‘¢ confessedly ” and as actually (as matter of fact) ‘‘ printed mat- 
ter,” as the goods in the other case were ‘‘ paintings ;” and the 
only other distinction drawn by the court, that these goods had no 
commercial designation as paintings. is not tenable for reasons 
heretofore shown as to the inapplicability and uselessness of the 
doctrine of commercial designation in this case, and especially 
because there was no evidence in Arthur vs. Jacoby, as to com- 
mercial designation of either the percelain or the paintings. 

Generally, and (as the court said in Robertson vs. “olomon, 
130 U. S. 415) “ from the common knowledge which we all pos- 
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sess,” it would establish a most unjust and dangerous principle to 
| assess paintings, lithographs, engravings or prints upon thin metal 
| sheets, as manufactures of those metals. Paintings are frequently 
made on copper sheets, as well as on wood, tin, iron or other 
substances, which give a hard and smooth surface. ) 

Suppose Millet or Meissonier had painted a picture worth 
twenty thousand dollars on a copper plate worth ten cents; can 
the government claim that it is dutiable on a valuation as a paint- 
ing of twenty thousand dollars at 45 per cent. as a ‘* manufacture 
of copper,” instead of at 30 per cent. as a painting, or that it shall 
t not come in free as a painting for religious or educational purposes. 
There is no difference in principle between that case and this. 
In the one case the picture and legend is put on the copper by 
hand: in the other case by a machine. 

In the progress of invention (as these cards show) lithographs, 
engravings and prints can be made and have been made on thin 
sheets of metal. Elaborate and costly pictures may be litho- 
graphed on such material. Such lithographs on copper are litho- 
graphs, as much as paintings on copper are paintings. “The 
government ‘‘ values” them:as lithographs, but wants to assess 
them as metals. : 
| The government should nog be on both sides of the same question 
Bee at the same time. For purposes of valuation the collector calls 

os these goods ** printed matter,” and the duties are assessed on their 
valuation, as such, they being otherwise worthless; for purposes 
of duty, it calls them iron plates. 
| Let the government assesg the cards in question in this case at 
| a valuation of two cents each as a manufacture of iron, or at a 
valuation of twenty cents each as printed matter. The plaintifi’s 
object to the collector for duttable purposes calling the cards doth 
of said articles ; in other words ‘‘valuing” them as “‘printed matter” 
** assessing ” them as “ manufactures of” iron.” 


The court below said (Rucord p. 11): “* The case is, in some 
| of its aspects, a close one, and one in which a difference of opin- 
ion might be entertained ; but, as the burden of proof is upon the 
plaintiffs (96 U. S. 118, Arthar vs. Unkart), to show the illegality 
complained of, and they haves not been able to do it, judgment 
must be rendered for the defendent.” 

It is submitted that the court below misapprehended the law on 
this point in its application to this case, and that it is just the re- 
verse. 

Hartranft vs. Wiegman, 121 U. S. 609: ‘ But if the question 
were one of doubt, the doubt would be resolved in favor of the 
importer, as duties are never imposed upon the citizen upon vague 
or doubtful interpretations.” 

Powers vs. Barney, 5 Blatch. 202:*‘‘In cases of serious am- 
biguity in the language of a tariff act or doubtful classification of 
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articles, the construction must be in favor of the importer, as du- 
ties are.never imposed upon the citizen upon vague or doubtful 
interpretations.” 

U. S. vs. Isham, 17 Wall. 504: *‘If there is a doubt as to the 
liability of an instrument to taxation, the construction is in favor | 
of exemption because in the language of Pollock, C. B., in Gurr a 
vs. Scudds, *‘ a tax cannot be imposed without clear and express = ™ 
words for that purpose.” | a 


3 Sumn. 384, Story J.: ‘*I may add in this connection that laws 
imposing duties are never construed beyond the natural import of 
age, and duties are never imposed upon the citizens, upon 
interpretations, for every duty imposes a burden upon 
the public at large and is construed strictly, and must be made 
out in a clear an 


The court then having found the a doubtful one (‘ a close 


entertained”) the decision upon the above authorities should have 
been in favor of the plaintiffs. 

As to the su 
printing migh 
absurd to consider such blocks as printed matter, it is 
sufficient to say that it will be time enough to consider that ques- 
tion when a mode has been invented of printing from printing 
presses on such blocks of stone or marble (a thing not yet accom- 
plished), and when such blocks, as to their mode of manufacture, a 
use, adaptation for use, similarity in product, and otherwise shall ¢ ~ 
be found to have all the sadicia uf printed matter; a thing which Be 
can never be accomplished and therefore need not be anticipated. 

When marble can be shaved off in such thin layers as to pass 
between the rollers of a printing press or a “Ey pe press, and 
to take an imprint therefrom, and to be put to t 
‘‘ printed matter,” then it must be classified as such: meanwhile it 
is presumed to fall within the rule that courts will not consider 
itious cases. 
the above stated reasons it is confidently submitted that both 
as matter of fact and as matter of law the merchandise in question 
in this case is *‘ printed matter,” and only dutiable as such undcr the 
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dde, 11 Exchr. 190, 191: Andrews vs. Bancroft, 


determinate manner from the language of the 
one in which a diffe of opinion might be 


ggestion made in argument in the court below that 
done on blocks of stone or marble, and that it 


e general uses of 


SELWYN Z. BOWMAN, 
Counsel for Plaintiffs. . 
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STATES FOR THE DISTRICT OF MASSACHUSETTS. 


‘ 


_ The plaintiff in error made various importa- 
tions of what are degiribed in the invoices as 
‘iron show cards.” got ak 
According to the case agreed, the merchandise 
consisted of plates of sheet iron of an average 
size of a foot long by 6 inches in width, on which 
names and pictures and ornaments of various 
colors were placed by the ordinary process of 
113011. 
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lithography, just as if the surface had been paper 
or cardboard instead of sheet iron (pp. 5, 6). 

These show cards are made in Paris, and are 
used for advertising purposes, and intended to be 
‘hung on walls and in windows. Each one con- 
tains the name of some person or firm and the 
name of the thing to be advertised. 

The importer contended that these iron show 
cards were dutiable at 25 per cent. ad valorem 
under the following provision of Schedule M of 
the act March 3, 1883 (22 Stat., 510), which is 
in these words: 
aeube, geustiee be bound or unbound, ry ot rn 


engra ings, oa bound, 
Sockn anon dase, teumplnts aes 


But the collector assessed a duty on them of 
45 per cent. ad valorem as manufactures of iron 
under Schedule C of said act, which contains the 


peer acess ai 
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The learned judge of the court below held 
that the merchandise was not dutiable as “ printed 


§ 


matter” in the senae of the tariff, (1) because 
“printed matter ” is not generally used in a sensg, 
that would embrace “iron show carda.” and (2) 
because the fact that the words ‘“‘all printed 

matter” are used in connection with and next 

after the words ‘‘books, periodicals, and gam- 

} phiets” is, of itaelf, such a limitation of the mean-. 

ing of the words “printed matter” as forbids, 
“iron show cards” from being classed'as “ printed, 

matter.” (See opinion of the court, pp. 8-11). 


ARGUMENT. 

What appears to be the falacy in the argu- 

ment on the other side is the agsumption that 

when it is made out that these ‘‘iron show card 

are printed matter in the sense that they are printed, 

they must therefore be “printed matter” in the 

“ sense of the tariff. Under that process of reason- 
ing it would be impossible to avoid the 

of holding calico dutiable as “ printed. matter.” 

In one sense calico is as much printed matter as 

a chromo, because both are the results of printing, 

and yet, of the two, the latter only is @utiable ag 

‘‘ printed matter.” under the tariff 
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The somewhat labored attempt, then, to show 
that these ‘‘iron show cards” are, in some broad 
sense, printed matter, in that they have been 
printed, does not enlighten the discussion, be- 
cause it ignores the possibility that the legis- 
lature may have chosen not to use the words 
‘sprinted matter” in so large a sense as to cover 
any matter that is printed. The argument is 
completely run into the ground. 

As the learned judge below points out, the 
general popular acceptation of the words “ print- 
ed matter” does not embrace the merchandise in 
question, and, unless there is something to show 
the contrary, Congress must be taken to have — 
used the words in their general popular sense. 

But another, and, perhaps, a stronger ground 
on which the judgment may be supported, is, 
that the:context in which the words “‘all printed 
matter” are found forbids the sense attributed to 
them on the other side. 

It was by reasonin, from the context that this 
court arrived at the conclusion in Arthur »v- 
Moller (97 U. 8., 868), that “chromo-litho- 


graphs, consisting of landscapes, scenery, and 


' 
' 
: 
: 


5 
other figures, printed from oil-stones upon 
paper,” were printed matter because associated 
with “engravings, maps, charts, illustrated 
papers.” There being a natural association be- 
tween these and printed pictures. But it must. 
be held that the context forbids the merchandise 
in question to be assessed as “printed matter,” 
hia pp cma 8 
language of the law. 

It would do violence to the language of the 
law to say that pictures printed on blocks of 
stone or wood were dutiable as a 
ter.” 

Is was clearly with «direct view to the lim. 
itation which the context of the tariff imposes on 
the words “printed matter” that the court said in 
Arthur v. Moller (supra) that the term “print” 
or “printing” “includes the most of the forms of 
figures or characters or representations, colored 
or uncolored, that may be impressed on a yielding 
surface.” 

This language, although used in a case arising 
upon substantially the same provision in the tariff 
of 1874 as that in the present tariff, is lightly and 
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conveniently dismissed as a mere dictum, as if a 
decision as to the meaning of a clause in the tariff 
were to be held obiter as to all else than the thing 
that was the occasion of it. 

The parallel sought to be drawn between the 
case at bar and the case of Arthur v. Jacoby 
(103 U. S. 677), where the importation was taxed 
as a painting and not as porcelain, which was 
the substance on which the painting was put, is 
fallacious, because it begs the whole question 
to say that because a painting on porcelain is 
dutiable as a painting and not as porcelain ware, 
that, therefore, any thing that is printed, whether 
on a block of stone or of wood or a piece of 
iron must be dutiable as “printed matter” in the 
sense of the tariff 


It is submitted that no such inference can be 
drawn. Such reasoning would throw the tariff 


into serious embarrassment and confusion. It 
can well be that paintings on porcelain and other 
substances are dutiable as paintings and, at the 
same time, that printing on porcelain or copper is 
not dutiable as “printed matter.” Why should 
there be any inconsistency here ? | | 
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The case, then, turns on the question whether 
general words “‘ali printed matter” are, in 
obedience to a well-settled rule of construction, 
to be controlled by the context in which they 
are found or whether they are to have a sense 
given them that would make calico dutiable as 
“printed matter.” 
It is submitted that the judgment is correct. 
Wu A. Maung, 
Assistant Attorney-General, 
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Answers and depositions of W. W. H. Lawrenet...---..-<..--- ey 
Interrogatories to John A. Green...........-. .....--- 

Deed from Warrall and wife to B. M. Daggett............. .... 
Answers and depositions of John A. Greee......... . 
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Houston, F. L. Houston, M. F. Nichole and A. J. Nichole... a 
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Order transferring case to Dallas branch 

Certificate of clerk at Waco branch 

Motion of Thomas H. Miller et ais, to transfer the case to the equity 
side of the court and for order to replead 


Answer of T. and P. Ry. Co. et als. to said bill 
Exhibit L—Map 
Schedule Y—List of G. C. & 8. F. Ry. Co. pugeste 
Exhibit P—List of property owned by E. J. Daggett, November 


Exhibit O—List of property sold by E. B. & E. J. Daggett sub- 
sequent to the death of E. M. Daggett..................-..-. 
Answer of William Dunlap et als., to the bill of complaint... 


Order appointing J. F. Cooper guardian ad litem of minor John Cook. 
Answer of John Cook by guardian ad litem 
Cross bill of William Dunlap et als 
Martha R. Worrall et als_.............-. -... .-...----- 
Agreement of counsel as to pleadings, & . 
Answers of Thomas H. Miller e¢ als., to the cross bills 
original defendants to the cross bills...__...-.. 
Replication by Thomas H. Miller et als - 
of William Dunlap et als 
of William Dunlap et als -.......... 
Agreement of counsel as to evidence, &€c ........-.-.......-.---<4- 
Order of circuit judge vesting power in clerk to appoint commissioners 
to take depositions iasends 
Agreement of counsel as to evidence, &c “ 
counsel as to evidence, &c......... ..... ane 
Complainant’s abstract of their evidence. ....... Brionneway _ 
_ Original defendants’s abstract of their evidence... ...... .......... 
William Dunlap et als., abstract of their evidence 
Absttact of evidence of ‘Marthe R. Worrall e¢ als 
Thomas P. Rutledge conditional land certificate and endorsements 
SO innnuncnnce sanmue wean cauniisinnenee oone 
Thomas P. Rutledge conditional land certificate and “endorsements 


Field notes of survey in Fannin county, and endemamente of Land 
Office on file and wrapper containing same 
Extract from report of genuine land certificate, by land commiesionees. 
Certificate of facts by Commissioner of General Land Office -......... 
Thomas P. Rutledge, unconditional land certificate, field notes of 
survey of 820 acres of land involved in this suit and endorsements 
by Land Office officials on same and wrapper of this file 
Certificate of facts by Commissioner of Land Office. 
Plat of surveys including Rutledge surveys being copy of part of map 
of Tarrant county 
Thomas P. Rutledge’s will and probate thereof 
Application by I. R. Worrall for survey of the Rutledge ourvey in 
Tarrant county for John Childress’ heirs certificate........ 
Field notes of said survey adopted 
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Tavs. LLER o al., Appellants, 
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Yana ee) ve. 
Texas & Pacaric R’y Co. and Wu. Duntap dal. and Maaraa R. 
. Worratt ed al., Appellees. pee 


Appeal from dismissal of Thos. H. Miller of als’ bill of complaint, 
Wiuuiam Duncar dal. and Mantua R. Worratt ¢ el, Appellants, 


ve. 
Texas & Pactric R’y Co. 4 al. and Tos. H. Mrzen of al., Appellees 


Appeal from judgment dismissing crose-bills of Wm. Dunlap el. 
= and Martha R Worrall ef al. 


Appeal from the cirvnit court of the United States for the northern 
district of Texas, at Dallas, Texas. 


b In the Cirenit Court of the United States of America, North- 
ern District of Texas, at Dallas. 


Be it remembered that in the circuit court of the United States 

for the northern district of Texas, at Waco and Dallas, branches of 

said court, the following proceedings were had by said oo 

The following transcript of the record of the case Wm. D. a 

d al. vs. Texas and Pacific R’y Co. ¢ al. was filed in said circuit court 

| at Waco, Texas, on the 12th day of April, A. D. 1886, and further 
proceedings were had, as shown, as follows: 


(Pp. 1 to 174 omitted in printing per stipulation. See p. 1229.) 
175 Filed Nov’r 28th, 1885. 


J. M. HARTSFIELD, 
: Pk Dist C', 
Patent from the State of Texas to Thomas P. Rutledge. 


|, Refagio ©, 86. No. 290. 


In the name of the State of Texas, to all to whom these presents 
shall come: 


ass’ee Janes R. Jones, and on the W. margin of Salt creek ; thence 
with line of survey, L. Carlisle, N. 45 W. 674 vrs. to theo cur. of sur. 
of 320 acres, Thos. Tobe scrip. No. 308; thence with line of last- 
named sur. S. 45 W. 674 vs., a-stake for W. corner; thence with N. 
E. line of said sur. S. 45 E. 674 vs., a stake on northern line of T. R. 
Jones sur. for S. corner; thence with N. line of said Jones sur. N. 
45. E. 675 vs. to the beginning; heteby relinquishing to him, the 
said Thomas P. Rutledge, and his heirs or assignees forevér all right 
and title in and to said land heretofore held and pe by the 
said State; and I do hereby issue this letter patent for the same. 
In testimony whereof I have caused the t seal of the State to 
be affixed, as well as the seal of the General Land Office. 
176 Done at the city of Austin on the thirteenth day of July, 
in the year of our Lord one thousand eight hundred and 


seventy-seven. 
J.J. GROOS, 
loner of the General Land Office. 
R. B. HUBBARD, Governor. 


GrEneraL Lanp Orrice, Avetin, September 5th, 1884. 


I, W. C. Walsh, commissioner of the general land office of the 
State of Texas, hereby certify that the foregoing is a true and correct 
copy from the records kept in this office. 

n testimony whereof I hereunto set my hand and affix the seal 
of said office the date last above written. 
W. C. WASH, 
Commissioner of the General Land Office. 


Filed Nov’r 28th, 1885. 


J. M. HARTSFIELD, 
Dist 


CTE. 


Deed from W. L. Foster and Eliza Foster to Thomas O'Connor. 


Srate or Texas, County of Refugio: 


Know all men by these presents that we, W. L. Foster, Eliza Fos- 
ter, of Gonzales county, by our attorney, Attorneys W. A. H. and T. 
H. Miller, of Travis county, Texas, for and in consideration of one 
hundred and ninety-two ($192.00) dollars to me in hand paid Wy 
Thomas O’Connor, of Refugio county, Texas, the receipt of which 
duly acknowledged, have this day granted, bargained, sold, and de- 
livercd, and by these presents do grant, n, sell, and conve 

"> unto the said Thomas O'Connor two hundred and 0) 
177 _ ~—acres of land in Refugio county, Texas, about 29 miles N. 
‘degrees E. from the town of » patented to Thomas P. 
Rutledge on the 27th day of April, 1877, per letter patent No. 139 
volume 44, together with all singular the rights, privileges, and 
appurtenances to the same belonging or in anywise incident or ap- 


pertaining thereto : 
To have and to hold all -and singular the above-described prem-: 


of all persons | 
Witness our hands and scrawlis for seals this 
June, 1877. | 


W. L. FOSTER, 
By W. A. H. & T. H. 


ELIZA FOSTER, 
By W. A. H. & T. H. MIT 


PEP 


a 


Srarz or Texas, County of Travis: 7 


imsioned nud qualified, this dar personal me ily appeared i. 4 
comin ualified, this ; 
Miller, of the;firm of W. A. H. and tr. : Miller. a 
—W. L. and Eliza A. Foster, to me well known, who 
that they executed the foregoing instruments of writing and 
| ‘the same to be their act and deed for the uses, par- 
.178 poses, and consideration therein expressed. 
To which I hereto affix my hand and official seal 
in the city of A 25th day of June, 1877. | 
JAMES E. RECTO 
Notary Public, Travis County, 


Tur Stars or Texas, County of Refugio: a 
I, R. T. Clarkson, clerk of the county court of county, do 
ee foregoin hereto attached sac. 
writing, 14th day of June, 1877, in favor of Thomas O'Connor, 
hereto attached, was filed for record in my office on the 6th day of 
July, 1877, and recorded on the 17th day of July, 1877, in L, 
ne eee | | 

n testimony whereof witness my hand and the seal of the county 
ee en on ee 
(omat.} R. P. : 


Tux Strate or Tuxas, County of Refugio: sg er 
I, Geo. Howard, clerk of the county court of Refugio county, do 


CLARKSON, 
0.0; RO. 


Witness my band and the seal of the county ) Refagie 
county, at office, in Refugio, wraeaniie: aire DA 


(ena... ]} 
Clerk County Court, Refagio County, Teas. 


179 Filed Nov’r 28th, 1885. 
J. M. HARTSFIELD, 
Clk Dia. Oourt. 


(Pp. 179 to 182}, incl.; omitted in printing per stip’n. See p. 1229). 


183 Notice of Loss of Certificates Nos. 215 & 92 & 190 & 139 eal. 


Notice—lost.—Head-right certificate, No. 215, issued to Daniel 
Busby ; No. 92, issued to W. H. Burgess ; No. 190, jevued to R. HL. 
Sevenhagen No. 139, issued to James M. McGee, ass’ee of N. H. 
Andrews. ali of above certificates isoned by land board i of Harris 
or bien | Co.; and H. R. certificate, No.1 114, for 640 acres, issued 
to Clemens Hind by board of Gonzales county; and H. R. certifi- 
cate, No. 441, for one-third league, issued to Edward Dickamon by 
land board of Brazoria county; and H. R. certifi No. 43, for 
one-third, 1, issued to Wm. H. Kielen by the of Gonzales 

county : and H. R. certificate, No. 5, "tor labor, issued to Eliz- 
184 abest OBrien ; and H. R. certificate, No. 134, for three hun- 

dred and twenty acres, issued to Thomas P. Rutledge by by land 
board of Gonzales county; and H. R. yom No. 9, for NV abor 
issued to Michael Riley % land rr — | aatone county ; ont 
special A. D. certificate, for sag B. Batcham 
commissioner general ‘land office ; yey bed harley % _, ku 
to 8. A. Maverick ty @uabaiener amend land 


If not heard from within ninety days we will apply — commis- 
sioner general land office for —— 
W. A. H. & T. H. MILLER, 
Agents for Owners. 


Austin, Texas, July 18th, A. D. 1876. 
of the State 


Filed July 18th, 1876. 


Sratz oy Texas, Gonzales County : 


This day came and personally appeared 
Foster, of "Gonsales county, Texas, and 
ing by me duly sworn, says that she i 


acquainted with 
Ann Foster, and kow that a 


ssid 'iclise Ane Powter, and thot eal Wen, Mutiedgy Batiodge 


J.P, G. C,  Offeia etary Pablic, G. C. 
Filed September Sth, 1876. | 
Received from General Land Office dupl. H. R. certificate N o. 3 


88, issued to Thomas P. ee ae | 
land on the 8th day of Sept., 1 wp 
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Patent from the State of Texas to Thomas P. Ruled. =. 


Refugio 3rd C, 86. No. 189. 


In the name of the State of Texas, to all — whom these presgnis 
shall come: 


Know ye —I, R. B. Hubbard, Governor of the State afore- 
said, by virtue of the power vested in me by law and in accordance 
with the laws of said State in such case made and provided, do by 
these presents grant to Thomas P. Rutledge, his heirs or 
forever two hundred and forty acres of land situated and 
as follows: In Refugio county, about twenty-nine miles N. 78 E. 
from the town u Refugio, by virtue of dupl. cert. 22-114, issued by 
the Com. of the General Land Office March 23rd, 1877, beginni 
at the N. W. corner of a sur. of one labor for W. L. Hunnum, N. 
14 E. 6493 vrs. from the S. E. corner of a survey for G. C. Hatch ; 

thence N. 14 E. 9383 vrs. to N. W. corner of this survey ; thence 
187 8. 76E. 1,443} —to E. line of a titled survey for Peter Hyers; © 
a ies -- "Lait Ooo = ome tg - Peon 9 oo 

egrees .1, vrs. to the beginning; hereby relinqu 

to him, the said Thomas P. Rutledge, and his heirs and es for 
ever all right and title in and to said Jand heretofore held and pos- 
sessed by the said State; and I do hereby issue this letter patent 
for the same. 

In testimony whereof I have caused the t seal of the State to 
be affixed, as well as the seal of the General Land Office. . 

Done at the city of Austin on the 27th day of April, in the year 


of our Lord one thousand eight se ~ seventy-seven. 
Commissioner of the Gl L’d Office. 
R. B. HUBBARD, Governor. 


F ‘Generat Lanp Orrice, Austin, Sept. 6, ’84. 


I, Wm. C. Walsh, commissioner of the general land office of 
the State of Texas, do hereby certify that the foregoing is a true and 
correct copy from the record kept in this office. 

In testimony whereof I hereunto set my hand and affix the im- 
press of the seal of said office the date last above written. 

(szaL.] : W. C. WALSH, 


Filed Nov’r 28th, 1885. 


J. M. HARTSFIELD, ¢ 
Clk Dist. Court.. 


(Pp. 188 to 1993 omitted in printing per stipulation. See p. 1229.) 


Attest:  [t. T. CHENAU 
CFEC. C, G. C, & ex OF. CEB. L 


Registered and approved Dec. 11th, 1857. 
ar JAS. O. 


Tus State or Texas, County of Turrant: 


As clerk of the board of land commissioners of the county 
the cortifinate to wilet: Sy Se ae 


Filed Oct. shown this cort. 
8.85. Refugin MT. Job ny ier pli me 


Genxnat Laxp Orrice, Austin, Jonuary 20th, 1884. 


In testimony whereof I hereunto set my hand and 
press of the seal of said office the date last above written. 
(seat. ] W. C. WALSH, 


Commissioner. 
Tue Strate or Texas, Robertson Land District: 


I have surveyed for Thomas P. aot 320 acres of land situ- 
ated in Tarrant county, about 3 of a mile 8. E. from Fort Worth 
and 53 miles 8S. 44 W. Birdville, by virtue of his head-right 
certificate No. 134, class 3rd, issued by the board of land comm’rs 
for Gonzales county on the 12th day of October, 1846— 

Beginning at the S. E. cor. of W. W. Warnell’s 1,280 sur., now in 
the name of R. Briggs, at a stake, whence a hackberry 2 in. di. brs. 
S. 67 E. 77 vs. and an elm 2 in. di. brs. N. 68 W. in the head of a 
hollow; thence west 1,344 vs. to said Warnell’s 8. W. cor., a stake 
and mound in prairie; thence south 1,344 vs. to a stake and mount 
in prairie; thence east 1,344 vs. to a stake and mound in prairie; 
thence north 1,344 vs. to the place of beginning. 

Surveyed the 8th “= er 1852. 

A. J. LEE, D. S 


. 8. R. L. D. 
203 MERCER FAIN & T. I. JOHNSON, Chainers. . 


I, A. J. Lee, deputy surveyor for Robertson land district, do 
hereby certify that the survey designated by the foreguing plat and 
field-notes was made by me on the day and date thereof, and that 
the line marks and corners are truly described therein. 

Witness my hand 16th day of January, A. ae 


LEE, 
D. & R. L. D. 


I certify that I have examined the foregoing plat and field-notes 
_ finding them correct, have recorded the same in Book N, page 


Given under my hand July 30th, 1852. 
: : J. P. PHILPOTT, 
Dist. Surveyor for R. L. D. 


General Lanp Orrice, Austin, January 29th, 1884. 

I, W. C. Walsh, commissioner of the general land office of the State 
of Texas, hereby certify that the above and foregoing is a true and 
correct copy of the field-notes of a survey made for Thos. P. Rut- 
ledge, with endorsements thereto, and now on file in this office. 

n testimony whereof I hereunto set my hand and affix the im- 
press of the seal of said office the date last above written. 
W. “©.” WALSH, * 


(3) Tarrant Co., 58. File 692. Robertson, 3rd class. 
| P. Ru . 820 acres. See file 3, 320, Fannin, for 
204 tional certificate. Covers survey of about a leag 
Wm. Sparks; otherwise correct on map i 
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mony whereof [ hereunto set my band 
ee ee 
SEAL. ; 


Repusiic or Texas, Washington County: 


No. 47. This is to certify that Thomas P. 
a head-right of three hundred and twenty acres 
of poet pend Sen. Soa 


Given under our band thie kh day of March, 1888. 


JNO. P. COLES, 
ChY J. W. Ovunty, ex Of. Pree B. Land 


Attest 


- 


CTk C. Ce Of, Cth BL. Om. W.C. 


* 


(Annexed to the above is the following :)’ 


205 Repvuatic or Texas, County of Washington : 


I, Rob’t Merritt, clerk of the county court in a 
foresaid certify that the certificate 
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lated), issued to Thomas P. Rutledge, as can be obtained, tagethe® == 
with he endorsements thereto and now on file in this office. . pe 
In testimony whereof I hereunto set sef my hand and affix the 
impress of the seal of said office the date last above written. 
[sEAL.] W. C. WALSH, 


206 Repustic or Texas, Fannin County: 


Survey of three hundred and iventy acres of land for Thomas P. 
Rutledge by virtue of certificate No. 47, 2nd clases, issued by the 
board of land comm’rs for the county of Washington, situated on 
the waters of N. Sulphur. 


inning at a , the S. W. cor. of Wall’s pre-emption survey 
of rs aban on Davia Wagner's N. B. line, A which an elm 
marked 8. W. brs. N. 82 E. 8 vrs.; another elm m’k’d x brs, 8.8 
W. 11 vrs. thence west 973 vrs. with Wagner’s N. with Wagner's N. 
boundary ; thence north 1,857 vrs. to post and mound; thence east 
973 vrs. to Wall’s N. W. corner; thence south 1,857 vrs. with his W. B. 


line to the beginning. enti we n:cepmaaial 
HUGH BRALEY, C. C’rs. 


I, M. H. Wright, deputy surveyor for said ere solemnly swear 
under my official oath that the survey represented by the ng 
plat and field-notes was made according to law on the 9th of Febru- 
ary, 1846, and that the lines, boundaries, and corners thereof, to- 
om its marks, natural and artificial, are thereiit truly de- 
scribed. 
Given under my hand this 14th day of March, 1846. 
M. H. WRIGHT, 
: D. 8. Fannin Oounty. 


* I hereby certify that I have carefully examined the forégoing 
plat and field-notes and find them correct and the survey made 
according to law. 
Given under my hand, at Bonham, this 27th day of June, 
207 A.D. 1847; recorded in Book —, page 590. ; 
W. H. HUNT, 
ict Sur., Fannin Di. 


(The wrapper containing the foregoing field-notes, also the certifi- 
cate No. 47 preceeding same, is omen as follows:) Fannin, 50. 
File 320. Fannin Co., 3rd class. Thomas P. Rutledge. $20 
See file 3, 642, for another survey. Forfeited for non-return of un- . 
conditional certificate by 1 Aug., 1857. M’g’l 3341. No. Pete 
Class 3rd. Quantity, 320 acres. Duplicate certificate. 
land office. Austin, Texas, September 8th, 1876. | 


This is to certify that, sati evidence having been produced 
of the loss of seoeoditial head-right certificate No. 134, class 8rd, 
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E. 8. WINSOR, 
Surveyor Aransas Co., Texas. 


Filed in G. L. O. March 14, '77; patented July 13, '77. 


0 
field, 
a 


Strate or Texas, County of Gonzales: 


Know all men by these presents that I, Eliza Anu Foster, for-- 
merly Eliza Ann Rutledg, f Gonzales ee State of Texas, 
joined by her husband, Wm. L. Foster, reposing ll trust and confi- 
dence in W. A. H. Miller and T. H. Miller, both of Austin; Travis 
county, State of Texas, have this day nominated, constituted, and . 
appointed, and do by these — make, nominate, and appoint, 
said W. A. H. and T. H. Miller my true and lawful agents and at- 
torneys for me and in my place, name, and stead to demand and 

receive from the cummissioner of the general land office of 
210 Texas or from any one whomsoever having in their poeses- 

sion any land certificates or lands to which I am entitled as 
the widow of Thomas P. Rutledge, dec’d, and as the surviving 
mother and heir of Wm. Rutledge, that has not heretofore been 
reduced to my possession or that of any legally authorized agent of 
mine, and especially do I authorize my said attorneys penton 
of and reduce to their possession the following-described land 
cate, to wit: Three-hundred-and-twenty-acre land certificate —, 
class —, issued by board of land commissioners of Gonzales county 
on the —y day of ——, A. D. 18—, No. 184; and when my said at- 
torneys have reduced to their possession the above-described land 
or land certificate I hereby fully empower my“said attorneys or 
either of them to sell said land or certificate for such prices and on 
such terms as my said attorneys may deem best for my interest, 
giving and granting to the purchaser or purchasers a ten and per- 
ect title in my name, and I hereby bind myself, my heirs and 
assigns, to warrant and forever defend each and every act legally ~ 
done by said attorneys or either of them in pursuance of these ~~ 
presents. This panes of attorney is coupled with a one-half interest =~ 
and is irrevocable. ‘ 

In testimony of which we hereunto-set our hands and scrolls for 
seals this the 18th day of Sept., 1876. | 
) WM. L. FOSTER. 

ELIZA A. FOSTER. [sxat.]} 


Strate oF Texas, Gonzales County: ep pit, 
211 Before me, A. P. Lowns,a notary publicof Gonzalescounty, 
reonally appeared Win. L. Foster and Eliza A. Foster, his ~ 
wife, who reside at ——, in Gonzales county, and parties to the s 
going attached. power of attorney, bearing date the 18th day of 7 
1876, both of whom are well known to me, who | seve 
erally that they had signed, sealed, and delivered the same for the — 
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(1.9. Original covered by seal the came as this copy.) 
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Filed in@..L. 0. Mareh 28, °77, 


212 Sworn to and subscribed bedeinince 


“hd. 
See voucher files 2672, for P. A. | 
Filed Mar. 28, 77, in G. L. O. 
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d. Field-notes of a survey made by virtue of said duplicate cer- 


tificate. 
213 3rd. Power of attorney from W. 8S. Foster & wife to W. A. 
H. & T. H. Miller. 
4th. Affidavit of ownership by W. A. H. & T. H. Miller. 
5th. Receipt of U. B. cert. No. 22-114 by W. A. H. & T. H. Miller 
together with all the endorsements thereto; also all of the endorse- 
ments on the wrapper that contains the above paper; all of which 
are now on file in this office. 
In testimony whereof I hereunto set my hand and affix the im- 
press of the seal of said office the date last above written. 
[SEAL. | W. C. WALSH, 


No. 22-114; class 3rd; quantity, 240 acres. 


Genera LAND Orrice, Austin, Texas, March 28rd, 1877. 


To any legally authorized surveyor of the State of Texas: 


This is to certify that duplicate head-right certificate No. 34-38, 
issued to Thomas P. Rutledge by J. J. Groves, Commissioner of the 
General Land Office, on the 8th day of September, 1876, for 320 
acres Of land, is now on file in this office, upon which eighty (80) 
acres has been returned and patented, leaving a balance of two hun- 
dred and forty (240) acres to be located, which you are authorized to 
survey by virtue of this certificate. 

In testimony whereof I hereunto set my hand and affix the seal 
of said office the date first above written. Ruy! ore 

[sEAL.] J. J. GROVES, 


See file 85, Refugio, 3rd class, for or’g’! certificate. 
Filed in G. L. O. April 11, ’77. 


214 *  Decuination 9 E. 


Srate or Texas, County of Refugio: | 


Field-notes of a survey of 240 acres of land made for Mess. W. A. 
H. & T. H: Miller, it being the quantity of land to which 1g 
entitled by virtue of 3rd class certificate (duplicate) No. 22-114, issu 
by Coms. Gen’l Land Office March 23rd, 1877, to Thomas P. Rat- 
ledge to 240 acres of land ; said survey is in Refugio county, about 
N. 73 E., and about 2 miles from the town of o. Beginning at 
the S. W. corner of a survey in one labor, in the name of W. 8. 
Haunum, N. 14 E. 649} vs. from the S. E. corner of a survey if the 
name of G. C. Hatch, thence N. 14 E. (with E. line of said Hatch 


: ) 
vs. to N. W. corner of this survey; thence S. 76 E. 14634 vs. 


to E. line of a titled survey in name of Perter Hynes ; then- 


(with W. line of said Hynes) 9983 vs. to N. E. corner of said Hau- 
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Commissioner of Claime. 
Filed in G. L. O. June 15, 68. File No. 10, file book, page 128. 
Recorded. , 


Avastin, Jan’y 28th, 1868. 
County surveyor, Tarrant Co., Tex. 


Sir: By virtue of certificate No. 187, iss'd by W. 8. Hotchkiss to 


Jno. Childress’ h’rs, now in your office, you will please survey for me 


1,806,336 sq. vs. (320) acres of land about one mileS. E. of Ft. Worth, 
being the same land heretofore surveyed in the name of T. P. Rut- 
ledge. The field — are ty Specs as a full description of this 
surv Y: npacis at the S. E. corner of A. Briggs’ sur. and 8. W. 
cor. of B. W. Cowley and running so as to embrace and include 
all the vacant land connected with said point—that is, the said Rut 
ledge survey. 
I. R. WORRELL. 
(Endorsed as follows :) Worrall to McGinnis, 28 Jan’y, 1868. Re- 


corded in file book, 128 & 129. A. G. Walker, C. 8. T. C., 
Tex. Filed in G. L. é Jana 15, 68. Ft. Worth. 


Field-notes of a a « 1,806,336 sq. vs. b “virtue of certi- 


217 ficate, 1st class, H. R., issued to the h’rs of John Childress, 
187, by W. H. ag ove yr Nene of claims, for one 
lea. and one lab., dated March, 1860. 


Situated in Tarrant county,on the wat’s of the west fork of Trin- 
ity river, about 1 mile 8. 30 E. of the town of Fort Worth, begin- 
ning at the S. W. cor..of B. F. Cowley and N. W. cor. of M. A. Jack- 
_ gon surveys; thence S. with s’d Jackson W. line to the N. E. 
corfier of P. T. Welch survey 1,344 varas; thence west with said 
Welch’s N. line 1,344 varas to his N. W. corner on the E. line of 8. 
G. Jennings survey ; thence north 1,344 varas with s'd Jennings’ E. 


line to his N. E. corner on the 8. line of M. Baugh; thence E. 1,344 


_ oe nning. oR 
u anuary, ; | 
Pag St MERCER FAIN, 
T. I. JOHNSON, 
Chain- 
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| (Endorsed on the back as follows 

class. Field-notes 1,806,336 sq 
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| t county, June 
Pressler. Patented June 17, 1868, Gickeland 0.6, 
wrapper, contini: 
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and designation. 
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ie office. 


atone who died in ——, A. D. 1S—; that said Thomas’ P. 
Rutledge left a son, William Rutledge, surviving him; that said 
a — _— child of Thomas Rutledge, dec'd on the — day 
of ——, ; i 


P 8.) & subscribed to before me on this the 30th day of Aug’t, © 


A. P. THOMAS, [erat] 
N. P.G.C. 


Strate oF Texas, Gonzales County : 


And at the same time and place come and onesaver béfore me 
A. 8. Miller and Milly King—both to me well known as credible 
citizens of Gonzales county—who, — by me sworn, — that 
they were a with Thos. P. Rutledge, dec’d, and with Eliza 

Ann Foster, and know that she is the surviving widow of said 
220 Rutledge, dec’d; that said Rutledge left an ony son and 

child, Wm. Rutledge, also child of Eliza Ann Foster, and 
that said Wm. Rutledge is dead. 


ber . 
MILLY x KING. 
mark. 

A. 8. MILLER. 


Sworn and subscribed to before me this the 24th day of Nov’r, 
A. D. 18785. 
Aug. 26, 1876. ; 
MARK WALKER, [s.8.] 
J. P. G. C. & ex Officio Notary_G. C. 


(Endorsed on back as follows:) File 2672. Vouchers of certificate. 
Thos. P. Rutled Proof of heirship, &c. Filed Sept. 8, 76. J.J. 
Groves, com’r. l. cert. No. 34-38 issued and delivered to W. A. 
H. Miller Sep. 8, ’7 


Received from general land office duplicate H. R. certificate 
No. 34-38 issued to Thomas P. Rutledge by com’r G. L. O. for 320 
acres of land on the 8th day of Sept., 1876. 


—— ———, Qwner. 
W. A. H. MILLER, ‘ 
GES Xi Austin, Agent. 


.I, W. C. Walsh; commissioner of the general land office of the 
State of Texas, hereby certify that the foregoing two pages contain. 
true and correct copies of the following, viz : : 


1. Proof of heirship to the T. P. Rutledge claim, with endorse-. 
ments : 


GenERAL Lanp Orrice, Austin, January 29th, 1884. . 


2. Receipt of W. A. H. Miller for duplicate H. R. certificate No.” 
34-38 issued to T. P. Rutledge, now on file in this office. . re ye 
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by me duly sworn, says that she is the surviving widow of Thoms | ae 


aad 


221 “Land office transcript, marked Exhibit ‘A,’” 
trict court in Foster vs. T. & P. KR. B. del. . 
1885. J. M. Hartefield, cl’k dist. court. : 


(Pp. 221 to 290 omitted in printing, per stipe. Seep. 1880) 
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W. D. Foergr 4 al. 


ve. ‘& 
Texas axp Paciyic Rattway Compaxy @ al. 


Suit pending in the district court of Tarrant county, Texas, “No 
vember term, 1885. Riis: 


231 


W. A. H. Miller and T. H. Miller, against theses defend . 
Noe eves files the fullowing abstract of title, upon which 
in this suit: 

Patent from the State of Texas to the 
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of Tarrant county, Texas, on the 12th —S May, 1878; recorded 
in Book B, page 258, Records of Tarrant County as. 

Power of attorney from Mary Johnson to Robert H. Ta lor, re- 
corded May 12th, 1873, in Book B, page 378, Records of Tarrant 
pve f Texas. The original of said power of attorney is lost and, 
after dilligent search, cannot be found, and the record thereof. was 
destroyed when the Tarrant county court-house was burned. 
fendants cannot therefore give the date of the same or the date of 
the proof or acknowledgment or subscribing witnesses, if any; but 
will offer proof of the execution and record of the same and fully 
establish the same by oral evidence. 

Defendants will offer proof of the transfer of the Thos. P. Rutledge 
certificate for 320 acres of land, same — located upon the land 
in controversy by Thos. P. Rutledge in his lifetime, to M. T. John- 
son or to persons through whom said Johnson derived his title. 
The date of said transfer, the names of the subscribing witnesses, the 
proof or acknowledgment thereof, or the officere re whom the 
same was made, if any, defendants are not able to give after such 

t lapee of time -nd the death of parties to said transfers and the 
ailure to record said transfers -nd the loss of the same. 

A deed from M. T. Johnson to E. M. Daggett, conveying the land 

in controversy in this suit, dated the 23rd day of June, 1885; 

233 attesting witnesses thereto, Julian Fields and J. P. Smith; 

roved up by the said J. P. Sinith before A. M. Keen, a no- 

tary public in and for Tarrant county, Texas, on the 30th day of ——, 

1857, and recorded in Book B, page —, and in Book Z, page- 176 
and 177, Records of Tarrant County, Texas. 2 

The will of C.M. Daggett, deceased, dated June 23rd, 1871, ac- 
knowledged by the said C. M. Daggett before Dan. Purker, clerk of 
the district court in and for Tarrant county, Texas. and recorded in 
Book M, page 425, Tarrant County Records, and patented by a decree 
of the district court of Tarrant county, Texas, and recorded in the 
nfinutes of said court-in Minute Book G,on page 513. Said will be- 
queathed all the property of the said testatrix to E. M. Daggett; also 
same decree of suid court probating the same. ; 

A certified copy of the last will and testament of E. M. Daggett, 
deceased, wherein is bequeathed and devised to Elizabeth J. 
all the entire estate of the said E. M. , deceased, includin 
the land in question in this suit; also all orders and decrees 
the county court of Tarrant county, Texas, admitting said will to 
probate. The date of the execution of said will is January 8th, 1883 ; 
attesting witness, S. Finley, and acknowledged before W. H. Aldridge, 
a notary public of Tarrant county, State of Texas, on the 8th day 
of January, 1883. Said will was duly probated in the county court 
of Tarrant county, Texas, on the evidence of G. Nance, W. H. Ald- 
ridge, and 8. Finley, and recorded in Book 4, Probate Minute Book 

of Tarrant county, State of Texas, on pages 93 and 94. 
234 Certified copy of deed from E. M. oe oe F. 
McKinney to part of tie land in question in this suit, dated 
December 27th, 1877, and acknowledged before J. C. Scott, notary 
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ty Records. “s 
Deed conveying part of the land in Mi. 
to F. W. ire, dated Nov’er 9th, 1881, and ackn 
W. H. ane © notary public of Tarrant county, 
Oth of November, 1881, and recorded in Vol. V, page 
422, Tarrant County Records. 
Deed eng Ene Se land in question herein from F. W. 
to ; W 


McGui is, dated Nov’r 11th, 1881, a-d acknow 
ridge, « notary public of Tarrant « » at 
, 1881, and recorded in Vol. V, pege 


. H. 
, Texas, on the 25th day 
, page 6, Tarrant County 


part of the land in question herein from F. W. 
Harris, dated May 11th, 1882, acknowledged 
before W. H. Aldridge, a notary public for Tarrant county 
on the 11th of May, 1882, and recorded in Vol, X, page 576, 
County Records. | | 
Certified of Gued conveying 2 paket Se Saar 
i MM. Farmer to . H. Aldridge, dated June 1 
ledged before Jno. F. Swayne, clerk of the 
court of Tarrant county, Texas, on the 15th of June, 1 
and recorded in Vol. Zi, page 498, Records 


part of the land i 
August, 1888, and acknowledged Hyde 
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/ page 73, Tarrant Count etre 

| .H. Aldridge and wife, Louies Aldridge, alg 
part of land in suit herein to E. B. Daggett, dated April 18th, 
and acknowledged before G. W. Alexauder, a notary yao for 
Tarrant county, Texas, on the 19th day of April, 1884, and recorded 
in Vol. 34, page 237, Tarrant County . 

Power of attorney from W. H. Aldridge and Louisa Aldridge, his 
wife, to J. E. Martin, empowering J. E. Martin to convey part of the 
land in question, dated July 2ist, 1884, and acknowledged before 
G. W. Alexander, a notary public for Tarrant county, Texas, on the 

lst of July, 1884, and recorded in Vol. 33, page 538, Tarrant 
unty Records. 

Deed from W. H. Aldridge and wife (Louisa Aldridge), by attor- 
ney-in-fact, J. E. Martin, to E. B. Daggett, conveying part of the land 
in question herein, dated August Ist, 1884, and acknow] before 
Geo. W. Alexander, a notary public for Tarrant county, Texas, on 
the Ist of August, 1884, recorded in Vol. 34, page 417, Records of 
Tarrant eee, Texas. 

Deed from W. H. ae and wife (Louisa Aldridge), by. J. E. 
Martin, attorney-in-fact, to E. B. t, conveying part of the -and 
in question herein, dated October 22nd, 1884, and acknowledged 

before G. W. Alexander, a notary public for Tarrant county, 
237 Texas, on 22nd day of October, 1884, recorded in Vol. 27, 
ge 610, Tarrant Co. Records of Deeds. 

Deed from W. H. Aldridge and wife, Louisa Aldridge, conveying 

rt of the land in suit herein to E. B. t, dated January ‘ 

885, and acknowledged before G. W. Alexander, a notary public 
for Tarrant county, Texas, on the 29th of January, 1885, and re- 
corded in Vol. 36, page 230, Tarrant County 

Deud from W. H. Aldridge to W. B. Hale, constable, precinct num- 
ber one, Tarrant county, to E. B. Daggett, conveying part of the land 
in question herein, dated July 7th, 1885, and acknowledged before 
John F. Zinn, justice of the peace and ez officio notary public for 
Taerant county, Texas, on the 8th day of July, 1885, recorded in 
Vol. 38, page 585, Tarrant County Records; and will.also offer in 
- evidence on the trial of said cause a certain judgment rendered in 
— court of precinct number one, Tarrant county, Texas, John 

. Zinn, justice of the peace, said precinct, on the 24th day of Jan- 
vary, 1885, in favor of Mitchell and Bros. against J. Morgan and 
bondsmen on stay of execution, W. P. Cobb and W. H. Aldridge; 
also the execution which issued on said judgment, and by virtue of 
which said constable sale was made, and by virtue of which said 
deed was made; also the constable’s return upon said execution, 
which said execution is on file in said justice court and said judg- 
wy Per ye EM. Deguett to E. J. Daggett, i of the 

rom ‘ to E. J. conveying 
land in suit herein, dated the 8th day of August, 1879, and acknowl- 
edged before W. H. Aldridge, a notary public for Tarrant 


238 county, Texas, on the 8th day 
in Vol. O, page 2, Tarrant County Records, 


of August, 1879, and recorded _ 
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Filed Dec’r 3rd, 1885. 
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Suit pending in the district court of Tarrant Oo, Texas. 


/ To the ntiffs, the defendants, and the interveser in the above- 
sty cause or their respective attorneys of record: 


will apply to 
pply 


parties ing for enid. commission. 
epplyiog CARLETON & MORRIS. 
Attys for Lad-Named Interv’s. 


Interrogatories to W. L. Foster. 
where you now maige? = 8 
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she died. 
CARLETON & MORRIS, : 
Attorneys for Interveners, W. A. H. Miller 
and T. H. & Alma Miller, Z. P. & F. L. mo 
Houston, and M. F. & A. J. Nichds. | 


Oross- Interrogatorves. 
W. D. Fosrzr 4 als. 


v8. 
Tue Texas & Paciric R’y Co. ée al. 


Suit pending in the district court of Tarrant county, Texas. 
sc tember term, A. D. 1885. . vend 


Cross-interrogatories to be propounded to W. L. Foster, a wit- 
240 ness for plaintiffs, who reside- in Gonzales county, Texas. 


X Int. ist. If, in answer to 2nd direct interrogatory, you state that 
‘one knew T. P. Rutledge in his lifetime, then state when and where 
e died, give the date of his death, and give the names of the per- '} 
sons who were present at the time of his death. 
X Int. 2nd. If you say, in answer to direct interrogatories, that 
you married the widow of T. P. Rutledge, state when and where you 
were married, who performed the marriage cerimony, and what 
persons were present at the time. 
DAVIS, BEALL & ROGERS, 
Attys for Def'ts, T. & P. Ry Co., M., K. &-T. Be 
M. P. Ry Co., & G., C&S. Fée-Ry Co. 
J. E. MARTIN & 


No. 2831. 


JAS. H. FIELD, : 
— for Defendants 
J. M. O’NEILL, 


Att’ys for F., W. & D. C. R’y Co. 
Filed Nov’r 2nd, 1885. 
f J. M. HARTSFIELD, 

CVk Dist. Court, T. C., Texas. 


Certificate. ) , | 
Tas Strate or Texas, County of Tarrant : | 


I, J. M. Hartsfield, clerk of the district court in and for Tarrant : 
county, Texas, do hereby certify that the above and foregoingisa }- 
true and correct copy of the original direct and cross interrogatories | 
now on file in said court in cause No. 2831. 

Given under my hand and seal of ane cone, at office, at Fort 
Worth, Texas, this the 4th day of November, 1885. 

HARTSFIELD 


[seat] J. M. : | 
CUk Dist. C't, T. C, T. 


thee ee eS 


manners 
Wa. D. Fosren eal. 
ren Boned 

In pursuance of the authority of 


I caused W. L. Foster to come 
answers to the direct and cross rere propounded to him 


in this cause: 
Ans. to Int. lst. I reside in Gonzales county, Texas. at 
“Toa and have resided in this county since June, 
ns to Int. 2nd. Yes; I knew Thomas “Rutledge: I knew him 
in Gonzales county from the first of the year 1845 and up to the 


and be mads the bllowing 


time he left here, which Sane elementos Ya: b th, in 
the your Sea ae Sere en of Jan Qnd. Yes; he was mar- 
ried, and was married June "1846-. and was married to Mise 
Eliza A. King. hoe Yeo; he had a eon, Wm. A. Ru and 
was born J 1848, and is dead. Thomas P. im 
dead; hed = ae ie 


day of Jan 1850, at Helena, 
His wife is dead and died in Go ‘ae 


day of Feb’y, 1881. 
(seat.] WM. L. FOSTER. 


Subscribed and sworw to before me this the 17th day of Novem-’ 
ber, A. D. 1885. 
iis Ramana 


Answers of the Witness, W. L. Foster, to the Oroes-Interrogatories Pro- 
pounded to Him in this Cause. 


Ans. to X Int. ist. Yes; I have answered it in m 2nd answer to 
the direct int’y. He died at Helena, Ark., Jan’y 10th, 1860, 

242 and William’ Melean was present at his dea , 80 he says, 

and brought the news of his death. 

Ans. to X Int. 2nd. Yes; I married the widow of T. P. Ru 

and was married on the 2ist day of July, 1851, in Gonzales cou 


Texas, and John Goss, a justice of the peace of Gonzales county, 
pares ee , and the persons t were 
obn G. King and his wife and James P. King and sl 
now recollect. . 

WM. L. FOSTER. 


Subscribed and ein gine «age 
ber, A. D. 1885. 


(seat) CS ne jor Gi ae County, Hee, 


nzales county, Texas, on the ose 


4 if le a P 
Wags : 


Tue Srate or Texas, County of Gonzales: 
I, T. B. Littell, a notary public, duly commissioned aud gitulified, 

in and for Gonzales county and State aforesaid, do hereby certify 

that the foregoing answers to W. L. Foster, witness, to the direct 

and cross interrogatories in cause No. 2831, of W. D. Foster eal. vs. 

T. &. P. R’y Co. et al., propounded to him and reduced to writing by 

~~ and was signed and sworn to before me by said witness, W. L. 
oster 


In witness whereof I hereunto sign my name and my official — 
at Gonzales, Texas, this 17th day of November, A. D. 1885. 
[sEAL. ] T. B. LITTELL, 
Notary Public for Gonzales County, Texas. 
Filed Nov’r 19, 1885. 


J. M. HARTSFIELD, 
Clerk Diet. 


248 Commission. Inty’s & Answers of T. P. & F. L. Houston. Di- 
rect _Interrogatories. 


Ww. D. Foster e als. vs. Tex. & Paciric R. R. Co. e ala. 
Suit pending in the district court of Tarrant county, Texas. 


To the plaintiffs and the defendants and the interveners in the 
above-styled cause, or their respective attorneys of record : 


You and each of you are hereby notified that five — after service on 
you of this noticeand the following interrogatories the interveners, W. 
A. H. Miller, and T. H. Miller, and Z. P. Houston, and F. L. Houston, 
and M. F. Nichols, and A. J. Nichols, will apply to the district clerk 
of Tarrant county for a commission to take their own depositions, 
to wit: The depositions of W. A. H. Miller, who resides in Liano 
county; State of Texas; T. H. Miller, a resident citizen of Travis 
county, Texas; M. F. Nichols and A. J. Nichols, resident citizens of 
Runnels county, State of Texas; and Z. P. Houston and F. L. 
‘Houston, resident citizens of Gonzales county, State of Texas, in 
— rto the yee interrogatories, to be used as evidence for 
themselves and Alma Miller on the trial of the abo led cause. 
ee CARLETON & MORRIS, 

Att'ys for said Interveners Last Mentioned. 


Ist. Int’y. Are parties to this suit involving the title of 320 
acres of land in Tarrant county, Texas, located prior to the 
1857, by viftue of a land certificate issued to Thomas P. Ru ? 
2nd. Did you ever do anything to authorize any one to do 
244 anything for you about said survey in reference to allowing 
said original certificate to remain or withdrawing the 
from the general land office of the State of Texas; and, if 
- did you do in the matter and when did you do it? 
CARLETON & ery 
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man nee >. prt 
Tax. & Pacurzo Ri Co, of ols. 


Suit pending in the district court of Tarrant county, Texas. 


uainted with the said Thomas P. 
in direct 1st? If 
20, state when and where you knew him, and state relation, if 
any, you sustainea ‘him, and state whether or not he is living or 
dead, and if you say ne is dead, state | tare Bar ge a 
state whether or not the said at the time of 
his death, was married or Fare rpeperrars sebntc Seer tr 
man and at the time of h left a wife surviving him, state 


ity you 
any interest in said sett wi ame © 
of your services rendered in 
pel Pg ane Larvg uired an pars oy 
was 


afterwards located 
rn ny Sno anime sen, Mokena, yum know, 
coun in which the same was located, and state 


if you know, who received the remainder of the proceeds of the sale 
DAVIS, BEALL & ROGERS, 
Att’ys for Texas & Pacific Rai Company, Mo. 
Por. Ry Co. & Gulf, Colona & Senta 6 Bey Co. 
J. M. ONEILL, 
Att'y for the Fort Worth & Denver 
AMES FIELD & J. E. MAR 


R'y Co 
IN, 
Attorneys for Daggetis. 
J. M. HARTSFIELD, CPE Dist. Court. 


Filed Nov’r 5, 1885. 


Certificate. 
Tue Srate or Texas, County of Tarrant : 


I, J. M. Hartsfield, clerk of the district court of Tarrant county, 
Texas, do hereby certify that the above and foregoing is a true and 
correct copy of the original, direct, and cross interrogatories now on 
file in said court in cause No. 2831. 

Given under my hand and seal of said court at office, in the city 
of Fort Worth, this the 9th day of Nov’r A. D. 18865. 

[SEAL. ] J. M. HARTSFIELD, 
Clerk District Court, Tarrant County, Tezas, 
By GEO. E. HOLLAND, Deputy. 


Answers. 
Wu. D. Foster 4 als. 


v8. 
Texas & Pac. R’y Co. ef als. 


Suit pending in the district court of Tarrant Co., Texas. 


247 Answers and depositions of Z. P. Houston and F. 8. Houston, 

residents of the county of Gonzales and State of Texas, to 

the accompanying interrogatories SS to them in the 

_ above-entitled cause, taken before Ed. Titcomb, deputy for D. D. 

* Jones, clerk of the county court of Gonzales county, Texas, in ac- 
cordance with the accompanying commission. 


Answers of the Witness Z. P. Houston. 


To Ist interrogatory the witness answers: Yes. 

To 2nd interrogatory the witness answers: I never did, nor did I 
ever authorize any one to do so. 

To X interrogatory 1st the witness answers: I never persénally 
knew Thomas P. Rutledge, but have always understood and believe 
that he married my mother’s sister; said Thomas P. Rutledge is 
now dead; don’t know where he died. He was married at the time 
of his death, so I have always understood, and left a wife survivin 
him, who afterwards, in the year 1851- or 1852, married Wm. 


\ wa 9831. ~ 
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ZILLAH P. HOUSTON. 


a to and subscribed before me thie 26th day of November, 


retest: Witness F. L. Houston. 


gg ecagsane cnc I never did so'and 
transaction. 


. ne oat 
‘eraughtor of A. & Miller, in 
, 1875, at which time I 


To X interrogatory 8rd the witness answers : I have no knowledge 
of any of the transactions mentioned iu cross-in Srd. 
2 P. L. HOUSTON. 


249 Sworn to and subscribed before me this 26th day of Nov’r, 
er D. D. JONES, 
CTk C. C, G. C, 
By ED. TITCOMB, Dep'ty. 


Tue Srats or Texas, County of Gonzales: 


I, Ed. Titeomb, for D. D. Jones, clerk of the « 
in and for said State mag 4 ney ee 
P. Houston and F. L. Houston, the wit 

te ager odontal oe 
witnesses respectively. 
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my hand and official seal this the 26th day of No- 


ae D. D. JONES, - 
County Court, Gonzales County, Texas, 

By ED. TITCOMB, Dep'ty. 
Fee, $8.50. 


Filed Nov’r 30, 1885. 
J. M. HARTSFIELD, 
CUk Dist. Court. 


Commission. Interrogatories and Answers of G. G. Payne. Direct In- 
lerrogator 


ies. 
W. D. Foster ée al. 


v8. \ wo 2831. 

3 Tex. anpD Pac. R’y Co. ¢ al. 

Suit pending in the district court of Tarrant county, Texas, No- 
vember term, A. D. 1885. 


Srrs: You will take notice that five days after the service hereof 
we shall apply to the clerk of the district court in and for Tarrant 
county, Texas, for a commission to take the deposition of C. G. 
Payne, who is to be found in Dallas county, State of Texas. His 
deposition will be read as evidence for the wdant of the trial of 


this cause. 
samnag pe a2 A REAL MOE 
torneys for ‘ ; lp 
The Mo. Pac. R’y Co., and The Gulf, Colorado & 
Santa Fé Railway Co. 
J. H. FIELD ann J. E. MARTIN, 
Attorneys for Defendants Daggetis. 


To W. D. Foster 4 al, plaintiffs, or Mess. Carter & Wynne, their 
attorneys of record; Wm. Dunlap ¢e al, interveners, or A. W. De 
Berry, their attorney of record, and Thomas H. Miller e al, inter- 
veners, or Mess. Carleton & Morris, their attorneys of record 


Direct Interrogatories to be Propounded to C. G. Payne. 


Int. 1. What is your name, age, residence, and occupation ? 

Int. 2. Are you acquainted with the parties to this suit ;, if yea, 
how long have you known them ? 35 

Int. 8. Did you ever reside in Fort Worth, Tarrant county, Texas; 
if yea, how long did you live there—during what yeare—and in what 
iness was you engaged at that time? State whether or not you 
are acquainted with one E. M. State where he li at 
that time, and whether or not he kept house; and, if yea, on what 
tract of land was his residence located. State whether or not he 
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Int. 7. Please state with what 

ber the existence of said transfer among the 

you, if you have testified that there was any | 
facts and circumstances that now enable you to recollect 

if you know, what became of said papers after you 

pire et whether any other person or persons had the 

pa } | 

Int. 8, State what, if any, qualification had acquired, from ex- 

rience or otherwise, in suaeataling and deucniniag the validity of 

and titles under the laws‘of Texas. 7 

., 

& 


DAVIS, BEALL & ROGERS, 
sear nee he’ Pec Rey Oo end Theale, 
Mo. Pac. R’y Co., and The 


Fé 
J. H. FIELD anp J. E. 


Attorneys for Defendants Daggelis. 


J. M. HARTSFIELD, 
CPE Dist. Court. 


Filed Nov’r 18, 1885, 


52 Certificate 
Tne Strate or Texas, County of Tarrant: 


I, J. M. Hartsfield, clerk of the district court in and for Tarrant 
county, Texas, do hereby certify that the above and foregoing isa 


the o 


Given under my hand and seal of said court at office, in 
of Fort Worth, thie the 20th day of Nov's, A.D. 1885. 


; z . 
* , ee 
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Suit pending in the district court of Tarrant county, Texas, No- 
vember term, A. D. 1885. 7 


Cross-interrogatories propounded by interveners, Wm. Dunlap 4 al. 
to C. G. Pores, a ag for the defendants, who resides in Dal- 
las county, Texas. : 


X Int. 1. If, in answer to defendants’ int’y, you say that you once, 
as attorney of E. M. , made an examination of the title of 
said Daggett to the laud in controversy, state whether or not you 
made a full and perfect examination of all papers relating thereto— 
both in the possession of said Daggett and of all records of Tarrant 
county. Did vou find his title perfect and advise him to this effect? 
If defective, in what particular? Was anything done by you toward 
the perfection of the title? 

X Int. 2. Please state each transfer or record of transfer 
253 that was seen by you in the examination of the title above 
referred to. Were such transfers in due form and properly 
acknowledged? Did you see a patent from the State of to 
h’rs of John Childress, and transfer under this patents to ? 
If s0, from whom and to whom were such conveyances made? Were 
such rs in Daggett’s possession? Did said Daggett claim under 
the Childress title vi 

X Int. 3. Have you received any letter or had atiy conversation 
with any — since the 24th day of November, 1885, with reference 
to this case? If so, from whom was such letter received, or with 
whom was such conversation had ? , 

A. W. De BERRY & J. F. COOPER, 


Attorneys for Interveners, Wm. Dunlap —. 


Filed Nov’r 26th, 1885. 
J. M. HARTSFIELD, 
CUE Dist. Court. 
Cross- Interrogatoriss. 
W. D. Fosrer vs. T. & P. R. R. Co. e al. 
Suit pending in dist. court, Tarrant county, Texas. 
Cross-interrogatories to C. G. Payne, witness for plaintiff. 

X Int. 1. If you found any certificate issued to Thomas P. Rut- 
ledge among E. M. Daggett’s title papers, was it the conditioned or 
unconditioned certificate? What was the date of same? If you 
found any transfer, what what was its date? To what certificate was 
it—to the cunditional or unconditional certificate? Did you know 


Thos. P. Ru ? Did know his handwriting? Did you ever see 
him write? en and where did you see him write? 


, 


meade 
tificate printed or written, . 
“Ty iets Who ha talked with ge 
nt. ve ith regardi oe answers you 
have or auntsinaians teal ies propounded a at on o this 
d you in any way abou how ys a 


cause? Have they or he info 
should answer the same? 
X Int. 4. Did you, when examining into Daggett 
contract made by one Beaumont and M.'T. Johnson, date 
2,in and by which said Beaumont con- 
ohnson that said Johnson-had that day 
tificate inened to 


: 
Be i 


an interest therein 
X Int. 5. What other title og 


making of such examination, if any, 

certificate? Tellall you know about 

from whom to whom, to what land or 

en and where recorded, in what 
now. 


Filed Nov'r 26, 1885. 
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W. D. Foster et als. 


v8. 
Tex. & Pactric R’y Co. e als. 
Suit pending in the district court of Tarrant Co., Texas. 


Cross-interrogatories to C. G. Payne, by interveners W. A. H. & T. 
34 rena and Alma Miller, Z. P. & F. L. Houston, A. J. & M. F. 
ichols. 


These interveners object to so much of plaintiff- 4th direct inter- 
rogatory as asks the witness to state the result of his examination, if 
any was made, of the title papers of T. P. Rutled lst, because 

such question seeks the opinion of the witness about the 
256 pers and now facts; 2nd, because no predicate has been 

faid for the introduction of oral testimony about the written 
papers enquired about. 


These interveners object to so much of plaintiff’s fifth direct inter- 
rogatory as asks the witness to state to what person or persons the 
transfer enquired about was made, because such question assumes 
that the witness knows who made said transfer; and, further, these 
interveners object to all of suid interrogatory as leading. They ob- 
ject to the 6th direct interrogatory, because it assumes that the wit- 
ness knows who made suid transfer inquired about; and, further, 
said question is not competent as a means of syliciting testimony to 
prove the execution of a written instrument. ,. ; 


X Int. 1. If you have stated what tract of land E. M. lived 
on at any time, please state how you know what tract he lived on 
at any time. Were you ——— with the boundaries of tract, and 
did you ever examine with reference to said boundaries to deter- 
mine whether ’s residence was in them or not? Is not all you 
know about his residing on said tract gathered from report and talk 


ia 2831. 


» of Daggett and others as to where he lived? 
X Int. 2. 


If you say you have ever saw what purported to be a 
transfer from Thomas P. Rutledge of the Rutledge certificate, do 
you kuow whether or not said ag apa transfer was genuine? How, 
if you say it was genuine—how do you know itis? Did you ever 
see Thomas P. Rutledge? Did you see him write it? Are you ac- 
quainted with his handwriting? Ifso, how and when did you be 
come acquainted with it? 
257 X Int. 3. Were there any witnesses whose names were sub- 
scribed to said transfer ; and, if 89, how many and what were 
= ” ee and did you ever know any of them ; if 80, when and 
where 
X Int. 4. Did said purported transfer bear 3n it or attached to it 
ang pespetes certificate of authentication ; if od whom did said 
certificate appear to be made? State the name of the officer and 
— one of an officer and in what county his certificate appeared 
m 
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you claim any 

acres of land inquired ) 

CARLETON & MORRIS, 
Attys 


Tus Stars or Taras, County of Torrant: 


I,J. M. Hartafeld, clerk of the district court, in and for Tarrant 


tv, Texas, do hereby the above and foregoing is a 
true and peep the original direct and cross 


interrogatories 
pospeenind to C. G. Payne, now on file in said. court ‘in: cause No | 
hand and seal of ssid aad a 


Given under oy 
of Fort Worth, this 
[weat.) 


one Gin oy of Piven a 


Anwere and Deposition of C.@ Payne 
Wx. D. Si.) 
T. & P. B. RB. dal. 


Sait pending in the district court of Tarrant Co, Texan: 
Answers and of C. G. Pa — 
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torney-at-law. | 

To 2 direct intefrog he answers: I am not acquaitited with 

plaintiff, W. D. Foster. naines of the other plaintiffs are not 

given; hence I do not know whether I am acquainted with 
259 them ornot. I have known the defendants, ra ny Ao 073 

tions, The Texas & Pacific Railway Company, Gulf, 
Colorado & Santa Fé Railway Company, The Transcontinental 
Railway Company, The Fort Worth and Denver City Railway Com- 
pany, since the date of their incorporation. The names of the other 
defendants not being stated, I can’t say whether I am acquainted 
with them or not. 

To 3 direct interrogatory he answers: I resided in Fort Worth, in 
Tarrant county, Texas, frum the year 1857 to the spring of the 
1861, when I went into the Confederate army, and there remained 
until June, in the year 1865, when I returned to Fort Worth, and 
I resided there until November, 1871. From my return to Fort 
Worth in 1865 until I left there in 1871, I was in the . 
practice of the law. I was acquainted with E. M. , now 
deceased, from the year 1857 to the date of his death. ring all 


the time I knew him he resided in Ft. Worth, Tarrant county, Texas. 
E. M. Daggett lived and kept house on what was known as the T. P. 
Rutledge 320-acre survey, with his family, from 1857 until his death, 
situated about } mile S. 20 E. from the court-house.in Fort Worth, 
Tarrant county, Texas, on the land now in controversy in this suit. 
He did not rent the premises above mentioned. He claimed the 
same as his own property. He continuously. occupied the same 
premises until his death. A “é 
To 4 direct interrogatory he answers: I never examined E. M. 
Daggett’s title papers to any lands, ye answered in my an- 
ewer to this a In January, 1868, I visited the enerel 
land office at Austin, Texas. My business was to investigate 
260 land claims and land locations in Tarrant county, Texas. I 
was there at my own option. I was not employed by any 
person. I was hot and never was, in and caes or , the 
* attorney for E. M. I was not employed by him to investi- 
gate any of his land claims, but while in Austin I did any investigate 
the T. P. Rutledge claims, there being two of them. Upon ex- 
amination I found that a 320-acre itional certificate had been 
issued to T. P. Rutledge | 
surveyed, and field-notes returned to the 
Austin, filed, ma , platted, and appro 
I also found on 


by the 


: 
S 
S 


g. 

t 

7. 
: 


a " 
x “ 
- - — 
F Cae] 
4 
‘ A ’ 
ere ts 
eae ? im © * 
8 
We! ‘ . 
; ; 4 rz, 
- a as 
yo ae * ¥ 
Z P 
4 x 


in 


vestigation of land title 
of my qualifications. 
1885. 


; * 
is ne 
za a x 
“a ' r e 


amination and in 
Others mast judge 


day of Nev 


, me@nemtet= ttn ahewue Ors ea’ -- 


Rg 


To 1st X crose-int’y he answers: I have never said I 
attorney of E. M. but have stated that I never 
attorney in any case. I made the investigation of the title 
land in controversy as stated in my answer to direct int'y No.4. I 
made the examination, at the time and place as stated in my-answer 
to direct int’y No. 4, of all the papers then on file in the 9-7 


office. I never examined any papers in the possession of | 
I examined the records of Tarrant county and 
263 found a general warranty deed from M. T. Johnson to 
Daggett on the records. I did not believe the title 
land in question by virtue of the Rutledge certificate and deed from 
M. T. Johnson perfect. I notified E. M. of the condition of 
the title to the land in controversy and told him I did not think it 
was good. I did nothing to perfect the title. I answered in what 
rticular I deemed his title defective in my answer to direct int’y 

v. 4. 

To 2nd cross-int’y he answers : The only transfer I saw in my inves- 
tigation of said claim was the transfer from T. P. Rutledge to M. T. 
Johnson of the 320-acre unconditional certificate located on the land 
in Tarrant county now in controversy, and a deed from M.'T. Johnson 
to E. M. Daggett, on record in Tarrant county, Texas. I believed 
said transfer in due form. The transfer to the unconditional certifi- 
cate was acknowledged before some officer auth to. use a seal, 
and had his certificate of acknowledgement and thereon. The 
deed was of record,duly authenticated. I did not see any patent 
from the State of Texas to the heirs of John Childress. I never saw 
any transfer under this patent to E. M. Daggett. I don’t know 
under whom claimed. 

To 3rd cross-int'y he answers: I have received no letter from any 
one in regard te this case since Nov’r 24, 1885. I met E. B. 
on Nov’r 28th, 1885. He stated to me that he had left a set of inter- 
rogatories with T. J. A. Brown to take my deposition ; and further 
there was nothing said. 


C. G. PAYNE. 
264 Peis to and subscribed before me this 30th day of Nov., 
[seat.] T. J. A. BROWN, 
Notary Public for Dallas County, Taras. 


Answers of the said Witness, C. G. Payne, to the Oroee-Inty’s. 


. To 1st cross-int’y he answers: I never found any certificate issued 
to T. P. Rutledge among E. M. Daggett’s title papers. I never ex- 
amined E. M. 8 title paper=, only as stated by me in my 
direct interrogatory No. 4. I found,as stated in my auiswerto di 
int’y No. 4, an unconditional 320-acres located in 


uested me to < them | 


. vis, W. H. er, of Dallas county; J 

~ E. D. Daggett, of Fort Worth ; W. W. Leake, 

T. not now remembered. 
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. 2 poses) ean emg answer to direct int’y No 

Ww nt'y he never saw such an instrument. 
To 7th pone 'y he pene 9 I never saw such an instrument. 

y To 8th cross-int’y he answers : i keen a 
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To 2nd crnes-int’y he answers: I don’t know whether the tra 
of the certificate you inquire about was genuine or forged. was 
duly authenticated. I never saw Thos. P. Rutledge. I never sa 
him write. I am not acquainted with his sas Gs 

To 8rd cross-int’y he answers: There were no subscribing witnesses } 
to said transfer, as I can remember. a 

To 4th cross-int’y he answers: The transfer did bear the certificate 
of some officer in due form, but I can’t remember his name. It was 
signed and had his official seal thereon impressed. I can't remember 
in what county the certificate of acknowledgment was made. _ 

To 5th cross-int’y he answered : I have answered this question in 

my direct an- cross answers to interrogatories fully. ; 
267 To 6th cross-int’y he answers: I bave not, nor do I claim 
any interest whatever in the said 320 acres of land. 
©. G. PAYNE. 


Sworn to and subscribed before me by C. G. Payne on this 30th 

day of Nov’r, 1885. | é 

[sEAL. ] T. J. A. BROWN, 3 
Notary Public for Dallas County, Texas. 


Tue Strate oF Texas, County of Dallas: 


I, T. J. A. Brown, a notary public for Dallas county, State of 
Texas, do hereby certify that the above and foregoing answers and 
depositions of the witnese before named, C. G. Payne, were 1 ap be- 
fore me and were sworn to and subscribed me by the said 
witness, C. G. Payne. c 

Given under my hand and seal of office,at Dallas, in Dallas 
county, Texas,.on this 30th day of November, A. D. ‘1885. 

[SEAL.] T. J. A. BROWN, 


Notary Public for Dallas County, Texas. 
Filed Dec'r 8, 1885. 


J. M. HARTSFIELD, 
Clerk Dist. Court. 


Direct Interrogatories. 
Wm. D. Foster ef als. vs. Tex & Pac. R’y Co. a als. 


Suit pending in district court of Tarrant county, Nov’r term, 1885. 


You and each of you are hereby notified that five days after the 
service hereof on you of this notice and the subjoined inter : 
the interveners in said cause, T. H. Miller e als., will apply to the 
clerk of the district court of Tarrant county for a commission to 
take the deposition of Johu A. Green, a resident of Bexdr county. 

Texas, in answer to the subjoined interrogatories, to be used 
268 as evidence for said interveners on the trial of the above- 


styled cause. x 
CARLETON & MORRIS, 
Att’ys for Interveners. 


7 oe, 


te 


7TOa*Oe8 0 


= ’ » 
z ek’ 

S- Ey. en ee a 

ot 

ee 2G 


ie “gh 
7 # ‘at - 
7 at » 
ie ¥ 
* 


; i. sit, 
‘ # 5% HO" Me 
‘ 


‘Inerogstorin to Tobe A: 


Int. 1. Wheredo now reside, and where did d 
you made your toe” scot where it is now, and di you id y | 
side at your place of residence before taking up your residen 
where you now reside? "a 
Int. 2. Did you ever know one John W. Childress? Ife, eas 
state when you knew him and where you met him and under wha 


circumstances. | 
Int. 3. Did you ever have any business transaction with Jobo W. 
n land certificate or ——e 


Childress in relation to a certa 
a land certificate for a e and labor of land 
of John W. Childress? If so, please state the nature ofeach ranse 
tion. Bs 
ng interrogatory, you a 


Int. 4. If, in answer to the 
stated that Mw acquired any. caasead "ss how you 
same, and if by any transfer in writing — you yon have et such 


in your please state where it is, if a ne 2 it 
{ and for what pene sry pen any, 


pol roth pores 

transfer was execu 

Int. 5th. If you have stated that you ever owned any 4 

said certificate, state whether or neg Man At now: own ouch 

and, if not, state, , how you d 

269 said certificate an we cad'0o Ghee ee ae 
executed any transfer in writing of Pose few in 


tificate, please state to whom said and © ; 
ing, wag cs mg John , d 


wea State what you know, if anyth 
one of the sons of Jobn Childress, to whom the 
pores, See in the 2nd interrogatory was issued. 
and especial, and give the source of your information and 


i ot Ms State whether or not tage cape ever pet py i" il 
rogatories to in this cause; ) your 
answers to such int focies contain in substance ‘all at you — 
know in reference to John W. Childress old George Childress 
the sons and heirs of John Childress, to whom @ league and 
certificate — issued? 


Int: 8. Please state any other facts that may bo of bene to ether 


rty in this cause as fully as if ially in 
ops ye" CARLETON & MORRIS, 


} Attorneys for Interveners; T. H. Miller df el. . Od 
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true and correct copy of the original direct interrogatories now on 
file in said court in cause No. 2831. 

270 Given under my hand and seal of said court, at office, in 
the city of Fort Worth, this the 12th day of Dee’r, A. D. 


[sxat.] J. M. HARTSFIELD, 
3 C.D. C., T. GC, T,, 
By G. E. HOLLAND, Deputy. 
Cross-Interrogatories.—" Green.” 
W. D. Fosrer et al. 
v8. 
Tex. & Pac. R’y Co. e al. 


bya 2831. 


Suit pending in district court, Tarrant county. 


Cross-interrogatories to be propounded to John A. Green, who is a 
witness for interveners, T. H. Miller e ai. 


X Int. 1. If, in answer to 5th direct wage ag you have an- 
swered that you owned an interest in the certificate inquired about 
in said interrogatory, and that you have di of said interest 
and by a transfer in writing, please state to whom said transfer was 
delivered and where the same is now, if you know, and in whose 
ion the same was when you last saw it, and fully and partic- 

ularly the contents and language of said transfer, and to whom and 
on what consideration the same was.made ‘and what interest was 
transfer-ed. os 

JAS. H. FIELD & 

J. E. MARTIN, 

Att’ys for 
DAVIS, BEALL & ROGERS, 
Att’ys for R. R. Co., Def'ts. 


Cross- Interrogatories. 
Ww. D. Foster ef al. vs. Tex. & Pac. R’y-Co. e al. 


Suit pending in the district court of Tarrant county, Texas. No- 
vember term, 1885. 


271. + Cross-interrogatories by plaintiff, to be propounded to John 

' A. Green, a witness for T. H. Miller e al.,to take whose 

deposition in tories were filed herein by said interveners 
on the 12th day of December, 1885. 


X Int. Ist. Do you know the land in controversy in this cause? 
By vay of what land certificate or certificates was the same 
Had you at any time any connection with the location? Had 
you at any time any connection with the obtaining from the State 


nature inquired 
under what contract? 


What relationship, 
John Childress 


out ss any other int’y or X int’y. : Se 
X Int. If, in answer to the foregoing X nt'ys, you say 
Childress certificate, and that the same. was so issued, state to 
delivered. Was said‘certificate at any time in your 3 
yea, by whom delivered to you? Give pene: tad 4 lelivery. 
ong was same continuously in your possession? | ‘ome 
what interest did you claim in the same? To whom (if any 
was such certificate celivered by you, and for what length of 
was thesame held by such person continuously, and under what 
claim #0 held by them? Did said certificate pass into the hands of 
others? If yea, please state what person or persone, and stale the 
length of time there was a continuous each, giving 
near as you can the date of the commencement jog of ea 
and under what character of claim eo held, and in this manne 
please trace the said certificate to ite location. BAS se 3 
X Int. 4th. Did you ever own said certificate or interest in 
yea, when and how did you — ry Bo ights, 
Was there any writing ich the same was 
acquired? If yea, by whom executed, when ? Where is the 
same at this time? fully ite terms. ea a 
X Int. Sth. If, in answer to last interrogatory, you: 
on-e owned said certificate, state what disposition, if any, you made 
of it. If eden Sirpeberreertiedimtte wb pie Was it 
done in wri And give its terms fully aud Ceare 
X Int. 6th. } in anewer to last i hat you 
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tions given you as to whose name should be inst-uted in the trans- 
fer as granted; if yea, by whom? 

X Int. 7th. Did one George Childress ever make to you orany 

claiming same under you any transfer or writing respecting 

said certificate; if yea, what writing or transfer? Please give dates, 

naroes of poe, and terms of same fully. In whose possession is 
same 

X Int. 8th. If you have mentioned the name of John W. Child- 
ress and Geo hildress in any answer made by you, state what 
relationship, if any, they bear towards the John Childress named in 
the certificate and your sources of information. 

X Int. 9th. By whom was the location of the John Childress cer- 
tificate upon the land in controversy made? For whose benefit 
made? Who paid expenses of location and patent fees? To whom 
was the patent delivered ? 

X Int. 10th. Had there ever been a location upon the land 
274 in controversy prior to its location by the John Childress cer- 
tificate; if yea, by virtue of what certificate? 

X Int. 11th. If you say that prior to the location of the John 
Childress certificate there was a location on the land by a 
cert. in the name of Thomas P. Rutledge, then state if ever ex- 
amined the files of said Rutledge location in the gen’! land office of 
the State of Texas. If Eben how often, when made? State fully 
and particularly the condition of said Rutledge file at the date of | 
each examination. | 

X Int. 12th. Had you any connection with said location of the re 
Childress certificate, or in the obtaining of the patent? In what 
way was the patent procured? Did it take its regular course in the 

er of the issuance of nts? Was there any notice or hearing 
given those claiming under the T. P. Rutledge file? Had the plain- 
tiffs or those under whom they claim any intimation whatever of 
the proceedings under the Childress certificate? 

X Int. 13th. If, in answer to the 11th cross-int’y, you say that the 
certificate and field-notes, or either, of the T. P. Rutledge were not = 
among the papers at the time of your examination, state by whom = 
4 ? said certificate and field-notes, or either, — withdrawn, and the term a 
a of such withdrawal, and the time when such papers were returned 
r (if returned), aud by whom returned. Had the plaintiffs in this 
suit any connection with the withdrawal of any such paper or any 
knowledge of the matter? State fully and particularly all you may 


know. 

X Int. 14th. If the John Childress patent to the land and 
275 transfers mentioned by you have ever been recorded in Tar- 
rant county, Texas, state by whom the same was filed for 


WYNNE & CARTER, 
Att'ys for Plaintiffs. 


J. M. HARTSF 
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record 


Filed Dec’r 16, 1885. 
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Rene which I had procured. the issuance to the heirs of Johu 
ress for a league and labor of land, and in relation to an in- 
terest I claimed in the said certificate, of which I was then in pos- 
session. The nature of the transactions were as follows: During the 
wd 1849, after I had come to Texas, I revisited my native 
te, Tennessee, and whilst in Nashville on that visit I was 
sent for by Judge Catron, and was handed by him 
277 ~+=various papers relating to land titles in Texas for my atten- 
tion when I returned. none Soe pa handed me was 
a deed from John Childress to John Catron and V. H. Stevenson, of 
Nashville, who were both brothers-in-law of John Childress, deceased 
(having married his sisters), for a league of land on the Brazos, 
which Sohn Childress covenanted in the paper to have been issued 
by the Union Government. This paper was dated Nov’r 7, 1835, 
and ie now in my possession. After I returned to Texas, upon in- 
vestigation, I found John Childress had been recognized as a colo- 
nist, and, if my memory serves me correctly, I thing I found in the 
neral land office an unsigned protocol granting him a league of 
and on the Brazos, above Waco. The grant, however, was imper- 
fect, and no certificate had issued to him under former laws. [ 
thereupon reported to Judge Catron and Mr. Stevenson that there 
had been no grant and that their deed w~s worthless, as the time for 
applying for such a grant had expired. A ards, when under 
the court of claims laws the right to apply for such grants was re- 
opened, a correspondence ensued between Judge Caton, Mr. Ste- 
venson, and myself as to applying for a cay to John Childress for 
their benefit. Upon their ing informed by me that.no such t 
could be made and that it could only issue to the heira of John Chil- 
dress, they both desired that I should proceed to make such applica- 
tion for the heirs, and J — » Catron offered to assist me in making 
proper proof of the rightof John Childress to the t, in order that 
it might be presented to the Legislature action. Judge 
278 Catron gave me information as to who the heirs were, assisted 
» me in getting up the witnesses necessary, and offered his as- 
sistance to see that the Heirs should render to me proper compensa- 
rai “ — that Se left “o a Geman — 
; that John was a wandering printer an t 
not been heard of for some time; bat he said he doubted not they 
would deal justly by me, and in our a it was settled 
that a third of the certificate was a reasonable compensation. With 
this understanding interrogatories were P nded to various wit- 
nesses, their testimony was taken and filed in the court of claims, 
and the claim was recommended to the Legislature, and in that body 
it was brought forward and the law — which authorized the 
ca 


issuance of the certificate and the certificate was issued by the com-' 


missioners of claims at that time, I think W. H. Hotchkiss and, I 
believe, in the spring of 1860 (but as to that matter the certificate 
will show for iteelf). The certificate was then handed to me by the 
commissioner or some clerk in his office and remained in my pos- 
session or control. The proof in the court of claims in respect to 
this certificate can doubtless be found in the general land office, 


thereupon, at m 
deed to the one-third 


given 

my answer, and I now refer to it as 

know it is genuine, made at the time 

Childress in my presence. — : 
Answer to interrogatory 4th. I have stated in 

ing in the interest I had in 


that in consideration of the labor and services performet 
— ereeiuate latin Oe Se | 
W. Childress, as the son and Sole helr of Jolin Onildness ‘broek 
being believed to be dead), made to mea deed to 
third of said certificate, with the 
my said one-third interest se 
ion of the matter 


Srd direct interrogatory. 1 do not know where said transfer fei 
Answer to interrogatory five. I do nowt now own-any i | 
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Austin, Texas, in consideration of his payment for me of a medical 
bill to Dr. J. M. Litten, also of that place, of three hundred 
which had accrued against my family during the war, 

281 subsequently during my absence in California. My recollec- 
tion is that the transaction took place the 15th day of May, 

1867. I attached to my answers to interrogatories of the dant 
to me in my former deposition in this cause the original of the re- 
ceipt of Doctor Litten to Worrell of medical bill. e transactions 
were simultaneous, as the receipt was the consideration of my trans- 
fer of my interest. I refer to said receipt in my former deposition as 
of my answer to this interrogatory. The transfer I made of my 


ioterest was in writing. I cannot say certainly at this date whether 


the transfer was in blank or whether it was filled in with the name 
of I. R. Worrell or his wife, Adaline S. Worrell. I made the trade 
with Worrell himself, and I sold to him, and he paid Litten for me 
the consideration of the sale. The name of the grantee was a matter 
under Doctor Worrell’s control. If I could see the original transfer 
from me I could better determine, but I sold the interest I had, being 
one-third of the certificate to Doctor I. R. Worrell, and I gave him 
a written transfer, as he directed, whether in blanks or not, and I 
delivered the transfer to him myself. The transfer, I think, was 
written at the secretary of state’s office in Austin, because I held that 
office then, and kept no private office during that time. 
Answer to interrogatory 6th. I bave a this question 
in my answer to direct interrogatory 3rd, above. 
Answer to interrogatory seventh. I have answered interrogatories 
nded to me in this cause before. Ida former deposi- 
282 tion I gave in this cause those answers do contain in sub- 
stance what I know in reference to John W. Childress and 
George Childress, being the heirs of John Childress, deceased, to 
whom a league and labor certificate issued, except that it is impos- 
sible at this distance of time to recall the. facts that were there pres- 
ent that satisfied me and other persons that they were the sons and 
heirs of John Childress. 
Answer to interrogatory eighth. I will state further thatin Feb- 


ruary, 1869, George Childress confirmed the actions of John W. — 


Childress by a paper written in my office at Austin, which paper 
was drawn up as a confirmation to me to be signed by nap ane 
John W. Childress. Also I desired it that Mr. Worrell, to w I 
sold my interest, should be satisfied with his title, and that I might 
be —— in the sale I had made to him. os only si it, 
as John was not oo but was at Galveston. is paper I also 
handed to Dr. I. R. Worrell. I recall this matter to my memory at 
this time by having seen and read a letter-press copy in my fetter 
book of a letter written by me February 27th, 1869 by — 
at the time to John W. Childress, a copy of which letter I here pro- 
duce as a true copy, marked “ Exhibit A,” and attach it hereto. To 
this letter I received an answer written by John W. Childress. It 
ee by me to my former deposition in this case, to which I 


i ~~ + — 4a * ¢ 
* ct es - ass ee — eee Pe) i ab oar., 5 
se a. oe Ais en, 5 Pitas t (ae Oe oe: jaligdlh cae pe 5 
= es ex eo Fe ae Pe ay oe ee ote i. Ee ae + % a 
eo fa ‘e i eee * ale = hig ees +e 2 Og -“ é es * 


17 qi2at amu or THe 


’ ; 
Shaw 
ed : a 
: ole ld a 
* Ee es + ar F 
ca AS 7 ei . : ‘ A 
ae p P : 
& #8 t + * 
® pee ie y 
: og n - a 4 a 
§ ‘ ” hig “ 4 * 
a a 
FF im ef - iz 
1 | * -— 
ee } ’ ee 
-_ * . : 
ae tS ge ‘ 4 " -~ oe 
eed 7 A . : 
rig ‘ 
5 * - . 1 
a. . 5 2 . . a 
Ce oa 2 Bad =: ’ wis ~ ~ 4 
bee ior * 4 a Se % 2 ee 4 ‘J f - 7 ‘ : ns ‘ se 
pee ae ee é = "awe , es rp , i : 
mi eae as ba Ker z ae ee F * ‘ ' pe ‘ 
ot * ae F f q wen ee 3 Pa i a 4 5 — - ae Bs . 
a geet es Ye gk Be $ ae re d ‘ bY “ee es ¥ a : pono 
> ' iE : f oo d ~ & =5 ¥ : yey es os e . ; at: : : 
ca y <s ee ' » _ = . s — le ae ‘ — | : a =. Se im : wy d 
ee — ed ia : ‘Sito | : & oe = gle > . : 
Zz ‘ > 2  & ™ . 


HH 


of 


ont 


ileal 


oem 


ta the 
me with in 


eG iti ; Tan 


: 
PR ee ee = 
— ee es ee 7 a ~ 


I think, as one 


: 


* 
~ *% 
s 
es = 
a f 
i a2 
‘ * 
; a, ¢ 
4 7 4 +? 
tn 
‘ * 
© 
- 4 
& ‘ey 
a 
a 
 % 
bye i 
.. 
ey 
Pic 
° ae 
iF 
“gy 
—e 
a 
aa 
ae 
# 
i. 
= 
er *¥ 
& - 
i 
baa” 
> ea 
Fi: 
pet 
coed 
te 
ae 
ae? i 
ae 
“ F 
i 
ae 
: 
+a 
2 
5 7 
# _ 
_ | an 
a oy 
: a: 
se | 
‘4 al 
. ae 
is a 
._ : 
fais 
“a a 
ee 
nf . 
S. _ 
* ao 
- ff 
2 * 
* : re." 
a Bie 
« 
f 
* 3 ® 
4 } 
ES % — 
* Fe 7 » 
7 7 . e 
Pe ie 
+ 
if aq 
ot 
-, es 
‘a geal 
4 od 
4 Sy 
a 4. 
& es 
‘ 
: ay: 
* 
es Gad 
; #4 
é 
fe at 
7 i> 
b ; 
E #4 
oe i 
5 bos 
ae “ 
a sa) 
’ +i 
4 Se x 
4 
; "a 
4 4 
: a 
ig is , 
* + 
ces 
* eg 
4 ih 
:, = 
ME 7a 
i 7 
¥i 4 a 
_ oe: 
Sg . ? ny 
me a 
ee m4 
“a — 
‘- “ 
; <a 
So es, 
} ” Ea 
- oF 
a = y 
fy Be 
2 Cae 
4 s 
. $y 
3 i, 
r te 
a 
: 


ast » ¥ i = 
pei Be sy 7 stig eS ee ee 4 " ‘ ay re Fee 4 "Te * % 
: * oe ee ae ee ee . ee eS ee ee eee x oe ee 
a * “a "at : ‘ ripe a es ee: a * Jn a om : ie 2 4 ie ae el ig , oo 
, . are 0. * ie a as tt ae 
: " " & * rs +. 
$ z 4 e x 
bs a e : ; : % 4 


and contents in answers above refer-ed to. I delivered the 


285 above instruments to J. R. Worrell, the transfer from John W., 

at the time I sold my interest to him. That was the 15th 
May, 1867. I got the recognition of the John W.Childress transfer 
to me of one-third in February, 1869. I had then sold my interest 
in the certificate to Mr. Worrell and was bound by my sale to see 
that he had a gond title, and I took George’s ition of what 
John had done and his confirmation of John’s tra to me of one- 
third of the certificate. It was an instrument written with the pur- 
pose that George and John W. should sign it. My memory with 
reference is refreshed by a letter written by me at the time of the 
transaction in Austin to John W. Childress in Galveston, a copy of 
which letter I bave heretofore caused to be attached to these answers, 
marked Exhibit A. In this instrument I was the party to whom 
the confirmation was made and George Childress only signed it. I 
have answered this in ry without referring to any other, ex- 
cept to get the number of ante cone * 

Auswer to cross-interrogatory three. The certificate was issued by 
the commissioner of claims, and shortly after its issuance was de- 
livered to me by the commissioner, W. 8. Hotchkiss, if I remember 
correctly, or some of the clerks in the office. My memory is that it 
was issued in the spring of 1860. The certificate iteelf will show. I 
held it from that time or had it under my control. My memory is 
I handed it with Judge Catron’s approval for location to Col. M. T. 

Johnson before John W. Childress came out to Texas. When 
286 he came out and deeded me one-third for my services, he also 

made a power of attorney to control the certificate and I ex- 
ercised control over it. St. Clair, to wy beceertgrne. after the trans- 
actions between John W.and myself, before en of, bought an 
interest of one-third in the certificate from John W., and Darden, 
who was then a merchant at Austin, bought St. Clair’s interest. 
There was never any conflict of authority or right to control the 
certificate, tomy knowledge until George came to the county, about 
the latter part of 1868. At and long before that time J. R. Worrell 
hed ion of it, as I understood ; he had possession of it when 


_ I sold it to him, my intterest, and I have understood he made all the 


locations that were made. The time the certificate passed out of my 
hands it is impossible for me now to say, but when it passed out of 
my hands it was with my consent and for my benefit, as well as for 
the benefit of the others claiming an interest in it. At that time 
John W. was claiming as sole heir; had transferred to me one-third 
and to St. Clair one third and he retained a third himself, and I had 
his power of attorney to locate. I went to the army in 1863, and 
was in the army and in California till the summer of 1866. I thin- 
M. T. Johnson gave me back the certificate, and that afterwatds 
Worrell got it with my consent. Worrell had the control of the 
matter in 1867, when he bought my interest. 

—- croes-interrogatory four. I have answered this question 

y. 
287 Answer to cross-interrogatory five. I have answered this 
question fully. 
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by John W. This wasdone in February, 1800. I 
I know of this: matter | tow feb: T 


T ha 
in answer to di three a 
as to John W. Child George C 
the letter to John W. Childress of February 27tt 
of, and John W. Childress’ answer tocame in t 


quired furtger 
patent was delivered. 
Answer to cross-interrogatory ten. I know nothing further than 


stated heretofore. , 


Answer to cross-interrogatory eleven. I know nothing whatever 
in relation to this matter. 


NN IT had not. I know noth 
nterest in it whatever. fee 


py atenk Pn -> 7 
newer to cross-interrogatory thirtesh. Never saw an 
pagers ; Mat noting See ee eet ee b it. 
Answer to cross-interrogatory fourteen. Know ing about it. - 
JNO. A. GREEN. 


a and sworn to before me this 25th day of January, 
] | 
{exat.]} JNO. A. GREEN, Jr., 


Tue State or Texas, County of e 
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of the witness, John A /Green, were signed and sworn to by 
289 the said witness, John A. Green, before me. 
Witness my hand and seal of office at San Antonio this 
25th day of January, 1886, A. D. 
[sEAL. } JNO. A. GREEN, Jr., 
Notary Public, Bexar Co., Texas. 


Exarsit “ A.” 


Office of Jno. A. and N. O. Green, attorneys & counsellors at law. 
Austin, Feb’y 27, 1869. 


_John Childress, Esq., Galveston, Texas, care News Office. 


Deak Sir: George Childress is here and has come to get his por- 
tion of the land certificate of your father’s fixed so he can locate or 
otherwise dispose of it. That he is the identical person he repre- 
sents himself to be I am not disposed to doubt, except that he would 
not give me a history of his life since you last saw him fourteen 
years ago. He speaks of having been in Arkansas at the begin- 
ning of the war, and that, being taken prisoner there, he was sent 
North. For four months past he says he has been in Lamar county, 
until recently, when he came down to Tarrant county. He says tell 
John Childress I was born and raised in Gild county, Tennessee ; 
that when we were children my mother, who was a sister of John 
W. Goode, Esq., and attorney, went to Aberdeen, Mississippi, and 
lived with him ; that she married a second time in Mississippi, a 

Mr. Miles Johnson and afterwards died apd was .buried in 
290 Aberdeen; that she had a daughter named Mary by Mr. 

Johnson, who is still unmarried and lives with Briscoe Ben- 
nett, of Lamar county, Texas, who married a daughter of Miles 
Johnson by a former wife. George says he left Aberdeen when 
quite young and went to Memphis. He has evidently wandered 
over the earth considerably. He says you will be satisfied of his 
identity ; speaks of going back at once to Tarrant county and hav- 
ing his part of the dertificate located. I have prepared and had 
him sign a paper recognizing your transactions with me and divid- 
ing the balance of the certificate equally between you, so that what- 
ever locations you make for yourselves shall belong to you. CanI 
get you to execute it at once and send it back if I send it down? 

Yours, JNO. A. GREEN. 


Filed Jan. 30, 1886. 
J. M. HARTSFIELD, 
Clerk Dist. Court. 
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W. D. Fosrss a als, 
Tex. & Pac. R’y Co: 4 als., T. H. Mitigr 4 als., Interveners. 


In district court, Tarrant county, Texas. 


To the plaintiffs or their attorneys of record, Mess. Carter & W 


d the defendants or thei Mess. Da 
clenmitiuwdiiae: oe 


You and each of you will take notice that five-days after eervice — 


upon you of a copy of this notice and of the accompanying 
rogatories application will be made to the of the district 
291 court of Tarrant county, Texas, for a commission to take the 
answers of the witness, W. P. Rutledge, a resident citizen of 
the county of Williamson and State of Texas, to said interrogatories 
and such interrogatories as you may choose to file. 
ARLETON & MORRIS, 
Att’ys for Interveners, T. H. Miller et als. 


Interrogatories to be Propounded to W. P. Rutledge, a Resident Citizen 
of the County of Williamson and State of Teras. 


Int. 1. State whether or not you ever knew one Thomas P. Rut- 
ledge; and, if yea, state when and where you first knew him, and if 
you have stated where you first knew him, then state where he re- 
sided at such time and where he has resided since, if you know, and 
if he has resided at more than one place, give each place where he has 
resided and the length of timeand dates. Please be full and especial. 

Int. 2. If, in answer to the preceding interrogatory, you have 
stated — did know one Thomas P. 
know w r he is now alive or dead ; 
then state when and where he died. 

Int. 3. State any other fact or facts within your knowledge 
may be of to any party to this suit as fully as if specially 


interrogated theretoouf. nF 
CARLETON & MORRIS, 
Attorneys for Interveners, T. H. Miller e al. 


Filed Dec’r 15, 1885. 
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said court 
in cause No. 


Given under my hand and seal of said court, at office, in the city 
of Fort Worth, this the 12th day of Dec’r, A. D. 1885. 


and correct copy ofthe direc interrogatories now on file in 


J. M. HARTSFIELD, ~ po 
Clerk District Court, T. C., T,, 
By T. E. HOLLAND, | 
Oross- Interrogatories. + 
W. D. Foster eda. 


v8. tN, 2831. 
T. & P. R. R. Co. eal. 


Suit pending in the district court of Tarrant Co., Tx. 


Cross-interrogatories to be propounded to W. P. Rutledge, a witness 
: for T. AL. Miller et al. 


X Int. 1. If you have stated that you knew Thomas P. Rutledge 
and have stated where he resided, will you state where yeer place of 
residence was in the respective years about which you have — as to 
said Rutledge’s residence? How do you know as to his different 
ewe of residence? Have you answered from your own personal 
nowledge or from information derived of others? 
X Int. 2. If you have answered that said Thomas P. Rutledge is S 
dead, will you state whether you were ‘eague with him when he 
died? How do you know when he died 
X Int. 3. If, in answer to 3d direct interrogatory, you havestated any 
fact, state how you know it will be of any benefit to either party 
293 to this suit. Has any one advised you or talked with you about 
this suit? If yea, when and where? Has any one written to 
you about this suit?, Ifyea,when and whom? Have you informed 
any one what your evidence would be in this suit, or what you knew 
and would testify to if made a witness? If so, give the name of such 
person or persons’ Who is present or has been while your deposi- 
tions are being taken? Has any one furnished you with any writ- 


ten memorandum from which you have derived aid or ed iE 

your recollection about any fact about which you have testified? If  & 

so, whom, and what was the nature of such written memorandum ? os i 

Have you testified from your own personal knowledge and unaided i 

by memorandum, suggestion, or information derived from others ? a 
J. E. MARTIN & JAS. H. FIELD, - - 


Att’ys 
DAVIS, BEALL anp 


Filed Dec’r 17, 1885. 
J. M. HARTSFIELD, 
CVE Dia. Court. 


yart, at office, in F 
Worth, this 2nd day of January, A. D. 1886 os % 
| (seat. } J. M. HARTSFIELD, | 
r District Clerk Tarrant County, Te 
t By G. E. HOLLAND, 
294 Answers. 
| In District Court, Tarrant County, Texas. 
W. D. Foersr eal. | | 
— : 
| Tex. & Pac. R’y Co. ¢ als, T. H. Mitten of ale, (°° 2282 
| Interveners. = 


Answers of W. P. Rutledge, a resident citizen of Williameon county, 
Texas, & witness for interveners, Thus. H. Miller @ alé., to inter- 
rogatories and crose-interrogatories propounded to him. a 
Answer to int’y Ist. Idid. I knew him when he was a boy in ae 

Murray county, State of Tennessee. He left Tennessee ert 3 

eS, and went to Oxford, Mississippi, and from there to Texas, li 

with me in Washington county, Texas, in the years 1838 & 1 

and went from there to Gonzales county, Texas, and married, 

that was his home when he died. ee 
Answer to int’v 2nd. Heisdead. His wife told me he died 
cholera, at Helena, Arkansas; the exact time I do not recollect. 
Answer to int’y 3rd. Not knowing the nature of this suit, I do 
not know anything that would benefit any one. 
W. P. RUTLEDGE. 


. 
Sworn to and subscribed before me the 18th day of March, 1886. 


Anmeere of the Witness, W. P. Rutledge, to Orese-Interrogatories. 


7 Cross-int’y 1. I lived in Murray county, in the State of - 
4 --- I afterwards lived in Washington county, Texas. As to his different 
| places of resi I knew from personal know 
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Thos. P. Rutledge lived in Washington county, Texas, in 1839, and 
if he was the same Thos. P. wpe who went to Gonzales county, 
Texas, and married a daughter of John King, but said nothing about 
what his object was in asking the question. I have had no conver- 
sation relative to this or said what my testimony would be. The 
questions asked me by Miller were answered in the affirmative. No 
one has furnished me any memorandum to freshen my recollection. 
The above statement is made froin personal knowledge, unaided by 


memorandum or suggestions from any one. 
. W. P. RUTLEDGE. 


Sworn to and subscribed before me this 18th day of March, 1886. 
[seAt.] SAM. C. TAYLOR, 


Notary Public, W. Co., Texas. 


Tue Strate or Texas, Williamson County: 


I, Sam. C. Taylor, a notary public in and for the county of Wil- 
liamson and State of Texas, do hereby certify that above and fore- 
going answers of W. P. Rutledge to interrogatories and cross-inter- 
rogatories propounded to him were sworn to and subscribed before 
me by W. P. Rutledge, the witness above named. 

Witness my hand and seal of office the 13th day of March, 1886. 

[sEAL. | SAM. C. TAYLOR, : 
Notary Public, Williamson County, Texas. 


296 Filed March 15, 1886. | 
; J. M. HARTSFIELD, 
CVE Dist. Court. 


Direct Interrogatories. 
In the District Court of Tarrant County, Texas. 
W. D. Foster ef al. 


° v8. . 
. & P. R. R. Co.,M. P. R. R. Co., M., K. & T. R. R. Co., 
G.,C. & 8. F. R. R. Co., T., W. & D.C. R. R. Co., E. B. & 
E. J. & Intervenors Dunlap ¢ al., & Inter- 
venors Miller ¢ al. 


To the defendants and interveners or their attorneys of record. 


' Sirs: You will take notice that five days after the service hereof 
we shall apply to the clerk of the district court of Tarrant county, 
Texas, fur a commission to take the deposition of Henry Beagmont, 
a witness for the plaintiffs, who resides in the Jemes, Bernalillo 
county, in the Territory of New Mexico, in answer to the followi 
interrogatories propounded to him by plaintiffs. " 
To the defendants and interveners or their attorneys of record. 
CARTER & WYNNE, | 

Attorneys for Plaintiffe. 


No. 2831. 


Johnson tell all you ne. 

In tory 4th. Do you know an ring the me, 
for three hundred and twenty acres issued toT. P. Ratledge! 
tell all you know about the same and when and where you & 
it, when you last saw it; if ever Roepe it, from -whot 
what pu purpose; if you ever delivered it to any one, tell whet 
—s for what purpose, and aR erson do 
certificate. a 


and jon ofeach certifeate: if you be » it, wha 

became of such; if destroyed, when, where, and how? | If an 

pavers ever existed to or. or ae that ye 
now regs ti mage we a 
whom made mals Uke consideration, and to certificate, 

where the same is now, if you know. I lost same, 4 

and how did you a ae | | 


X Interroga 


say you ever | 
to whom you delivered net 
you never saw T. P. cee, Seed j wperinall Presing eceit 
certificate from him or from Oy ee ee pres 


W. D. Fosrrr ef al. ve. Tex. & Pac. R’¥ Co. 4 al. 


Suit pending in district court of Tarrant county, Tex. | 
Cross-inte tories to Henry Beaumont by interveners, Alma, W. 

A. H., & T. H. Miller and Z. P. Houston and F. L. Houston and 
M. F. & A. J. Nichols. 


1st X Int’ry. If you say that you ever had in your possession a 
land certificate for 320 acres of land issued by the board of land 
commissioners of Gonzales county, Texas, and you say who you re- 
ceived it from, state if you know how long said person had it before 
you received it, and in what county he had it before you received it 
from him, and when and how long it remained in your ion, 

. and whether you ever had any written transfer to you or in blank 
or to any one for said certificate? 
299 2nd X Int’ry. If you say you ever delivered said certificate 
to M. T. Johnson, please state when you did so and where = | 
said Johnson was when you delivered it to him, and where he lived, | 7 
and whether he ever claimed said certificate as his own before you - 
delivered it to him, or asserted any title to it when you were de- : 
livering it to him or afterwards, within your rape x and what } 
pe or agreement, if any, you had with said M.T. Johnson , 
as to what he was to do with said certificate, and on what: terms said De ie 
M. T. Johnson received said certificate. 3 

3rd X Int’ry. On what terms did you receive said certificate from 
the party from whom you received it? What did zor agree to do 
with it, and for what consideration? If you sa e@ person from 
whom you got — did not claim to represent T. P. Rutledge, did he 
‘disclaim representiyg Rutledge or say anything about representing 
or not representing Rutledge; and, if so, what did he say about 
this? And was your rae with the person you got the certifi- 
cate from in writing? If so, what become of said writing? 


CARLETON & MORRIS, 
Attorneys for Interveners, T. H. Miller et al. 


Filed Nov’r 28, 1885. 
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J. M. HARTSFIELD, 
CVE Dist. Court. 


W.D: Foerzsr; dal} 
en 
T.&PRYOdedf 
Suit pending in the dist. court, Tarrant Co, Nov'r term 1885. 
" F giaiaes : 


Was the same made in duplicate? poche i was: , copy 
Was said certificate ever located ? ES mtregeg 


Qnd X Int’ If 
Johneon for the td ndige Fg 


the same was located by him in ‘Tarcant 
Texas, state whether the said Johneon ¢ 


? ify 

4th X Int'ry. State if you 
Rutledge certificate. If yea, 
the grautor, grantee, dates, 
edged. State in whose 
when you last saw State all that you know concern- 
301 ing this certificate, transfers, and location of same. 

A. W. Ds BERRY anp J. F. COOPER, 
Attys for Interveners, Dunlape 4 als. 


J. M. HARTSFIELD 
CPE Dist, Court. 


Filed November 28, 1885. 


Tue Srate or Texas, County of Torrent: 


I, J. M. Hartsfield, clerk of the district court of Tarrant 
Texas, do hereby certify that the above and is a true 
eS ieee direct and cross | to the 
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office, in the city c 
ber, A. D. 1885. / 
(Seal Dist. Court: } : 

J. M. HARTSFIELD, 

Clk Dist. Court, Tarrant Co., Texas. 
Deposition. 

Answer to int’y Ist. Sixty-one years of age; reside on my ranche 
in Bernalillo county, Territory of New Mexico; farming and stock 
raising. 

Answer to int’y 2nd. I knew M. T. Johnson; met him in Austin, 
Texas, in winter of 1851 & 1852, or perhaps in the spring of 1852. 

Answer to int’y 3rd. When I met Johnson, as stated in preceed- 
ing —, I made a written contract with him (in duplicate) in regard 
to locating a lot of land certificates. My copy of said contract was 

lost some years since. | 
302 Answer to int’y 4th. The Rutledge certificate referred to 
came into my hands at a time when I was engaged in the 
business of locating lands in Texas, probably two years before I 
placed it with Johnson for location; never saw it aguin after deliv- 
ering it to him. 

Answer to int’y 5th. My copy of the contract referred to in my 
3rd answer was left in the hands of m nt and attorney-in-fact 
at Indianola, Texas, in 1869, when | left the State: It, with all my 
other papers. was swept away in the hurricane which destroyed In- 
dianola in September, 1875. I know nothing of any title papers to 
said Thos. P. Ruledge certificate; had no contract in to said 
certificate when I first had it in my possession, nor had I any title 


papers. I took it to locate. 
‘ HENRY BEAUMONT. 


Subscribed and sworn to before me this 5th day of December, 1885. 
TOM F. PHELAN, 
Notary Public. 


Answer to X int’y Ist. Cannot now state from whom I got the 
certificate ; delivered it to M. T. Johnson in 1852; may haye seen 
Rutledge, but had no acquaintance, so far as I remember; did not 
have the certificate from him; cannot say whether the party who 
gave me the certificate claimed to represent him or not. 

HENRY BEAUMONT. 


Subscribed and sworn to before me this 5th day of December, 1885. 
TOM F. PHELAN, 
Notary Public. 


303 Answer to Ist X int’y. Knew nothing of the certificate until 
it came into my possession, where it remained until I tarned 
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S04 _Subssribed and eworn to before mo tne Oi day of Dece 


TOM F. PHELAN, / 

Answer to Ist X int’'y. Have answered this int’y in joing in- 
terrogatories and cross-interrogatories, — that of the, dupi 
contract already mentioned I kept one copy and Jobosoa the 
oer am credibly informed that host locate the said cer- 
tificate. 

Anewer to 2nd X int’y. I do not know the exact location of said 
certificate. I was never aware that said ve ever claimed said 
certificate in his owa right until recen ily I received information 
that he had sold the land located under i 

Answer to 8rd X int’y. Answered in read x bnjp bo not 

Answer to 4th X int’'y. Know nothi oe erat 
dition, as to title, of said Rutledge 
into my After I gave it into the bar 
never had any report from him in any manner Pedi. as to 
what he had done under ogr contract. As heretofore stated in di- 
rect and cross and cross interrogatories, I know nothing of the chain 
of title to said Thos. P. Rutledge certificate. 

HENRY BEAUMONT. 


iubecribed and sworn to before me this 5th day of December, 
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County of Bernalillo 


I, Tom F. Phelan, a notary public in and for said county and 
Territory, do hereby certify that the foregoing answers of the witness, 


Henry Beaumont, as contained on the annexed pages, numbered 1, 
2, 3, 4, 5, tothe annexed direct and cross graye ye years were sworn 
to and subscribed before me by said witness, at said county and Ter- 
ritory, on the fifth day of December, 1885. 

ae my haud and notarial seal this 5th day of December, 


[seat] TOM A. PHELAN, 
. Notary Public. 


“Rec'd this package from T. H. Miller and filed this Dec. 10, 


1885 
“J. M. HARTSFIELD, 
“CUR Dist. C't.” 


Interrogatories to and Deposition of J. M. Litten. Direct Interrogatorics 
W. D. Foster e al. 
Tex. & Pac. R’y Co. etal. 
Suit pending in the dist. court of Tarrant county, Texas. 
To Bev csv and interveners or their respective attorneys of 


brio 2831. 


You and each and all of you are hereby notified that five da 
after the service of this notice and the subjoined ate gg e 
defendants, The Texas & Pucific Railway Company, The Missouri 
Pacific Railway Company, The Missouri, Kansas & Texas Railway 

, Company, The Gulf, Colorado & Santa Fé Railway Company, 
306 and The Fort-Worth & Denver City Railway Company and 
E. B. Da and E. J. Daggett, through their attorneys, will 
apply to the clerk of the district court of Tarrant county, Texas, for 
a commission to take the deposition of Dr. J. N. Litton, a 
the city of Austin, Travis county, State of Texas, in answer to the 
subjoined interrogatories and such cross-interrogatories as you may 
file in due time, to be used on the trial of said cause as evi for 
the said defendants in said cause. 


DAVIS, BEALL & ROGERS, 
Atty’s for The Texas & Pacific, The Missouri Paci 
w The Missourt, Kansas & Texas, 
Gulf, Colorado & Santa Fé R’y Coe. 
JAMES FIELD anp J. E. MARTIN, ~ 
Attorneys — Defendants, E. B. & E. J. Daggett. 
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Int. Ist. Whese do now reside, what is your ned - os 


our occupation 
cai pa 


al 


any; and if 

not they eb ony 

what business was he, the said I. 
knew him. | 

307 Int. 3rd. Jf, in answer to preceedi 

that the said I. R. Worrell and A 


answer yea, when and where? And state, if you know, his prison 
or occupation, and state, if you know, bh ninde teens 
you 


Int. 6th. If you say in answer to preceeding interrogatory 
Know John A Gueanubdle whether or ect dap aus ent 


transaction with him of any kind—the said I. R. W: con- 
nection with said John A. ; and, if yea, state fully the nature 
of said business transaction. 

Int. 7th. If, in answer to preceeding interrogatory, you 


said I. R. Worrell pai or assumed the ment 


fully the nature of said 
or not the said John A. Greene paid to thy 
LR Worrell prying you the account or claien beld by 
; account or | 
him, the onid Joba Green. 


Int. 8th. If, in a ek ony 
aclaim agtinst the said John AG 


sickness, and that the RW 
for the consideration thereof said John 9 
Worrell a land certificate, state when he sold him said 1 
cate and where, and state fully the nature and character of 
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state if you know Ahe original grantees of said certificate, and state 
by whom—that is, by what authority—and to whom the same was 
issued, and state whether or not the said John A. Green the 
owner of said certificate when he sold the same to I. R. W and, 
if you say he was the owner thereof at the time, state how, when, 
and in what way he acquired the ownership thereof. . 

Int. 9th. Was you, on or about the time of the sale of said certifi- 

cate from said John A. Green to said I. R. Worrell, acquainted with 

the circumstances of the said Adaline S. Worrell, with refer- 
309 ence to money and property? If yea, state whether or not, 

on or about that time, she owned any separate estate, and state, 
Ist, did she have any property that was owned by her re her 
marriage with I. R. Worrell; 2nd, did you ever know of her inherit- 
ing any estate or of her acquiring any estate by will or bequest or 
by gift a? the time of your acquaintance with her. 

Int. 10th. If, in answer to the preceeding interrogatories, you say 
that you knew the said I. R. Worrall and Adaline 8: Worrall, his 
wife, in the city of Austin, state, if you know, how Jong they re- 
sided in said city, and state when they left said city, if you say they 
removed therefrom, and state whether or not you was intimately ac- 
quainted with them, and state how far they resided from your place 
of residence when they lived in Austin, and state, if you know, 
whether or not there was ever any administration in Travis county 
had upon their estate or the estate of either of them. 

Int. 11th. Did either the said 1. R. Worrall or Adaline 8S. Worrel 


‘own any property in the city of Austin? If yea, state fully the 


nature and character of same and what disposition, if any, was 
made of the same, and state anything further you may know that 
would be of interest to the parties to this suit. 
DAVIS, BEALL & ROGERS, 
J. M. O’NEILL anp JAMES FIELD, anno ‘f 
J. E. MARTIN, 
Att’ys for the Aforesaid Defendants. 


Oross- Interrogatories 
310 W. D. Foster e al. 
v8. tN, 2831. 
Texas & Pactric R’y Co. 4 al. 
- Suit pending in district court of Tarrant Co., Texas. 


T. H. Miller e al., interveners, except to direct in tortes 
8th, propounded to J. N. Litton by defendants on the following 
grounds : 

Ist. Because it seeks to prove a land certificate by oral testimony. 

2nd. Because the portion of said interrogatory that asks said wit- 
ness to state whether or not John A. Greene was the owner of the 
land certificate referred to therein when he sold it to I. R. Worrell 
calls for a | conclusion and is a leading question, and is farther 
incompetent use it seeks to prove by oral testimony the facts in 
question. | 
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Oroes- Interrogatories. : 
| In the District Court of Tarrant County, to Fall Term, 1885. 
W. D. Foster 4 al. 


ve. 
T. & P. R’y Co. 4 al. 


Cross-interrogatories propounded to Dr. J. N. Litton, who resides in 
the county of iravis, State of Texas, by the plaintiffs. 


~. 


bio 2831. 


‘ X Int. 1st. If you say you knew Dr. I. R. Worrell and his wife, 
= Adaline S. Worrell, then state if it ig not a fact that Mrs. Adaline S. 
Worrell was of unsound mind for several years before she and her 
husband left the city of Austin. 

X Int. 2nd. Is it not true that the said Adaline S. Worrell and 
her husband left Austin in the fall of 1869 and moved to Ohio? If 
not, when did they move away from Austin, and where did they 


go? 
313 X Int. 3rd. If you have answered that Dr. I. R. Worrell 
and his wife had an adopted daughter, state if her name was 
Mollie Saunt, and give a copy of the order of court in which said 
Worrel and wife adopted said child. If you say they adopted 
her, state how they adopted her—that is, by what process and under 
what proceedings, and give a copy of such. If you have not done 
this say why you have not. Le . 
X Int. 4th. Is it not true that you knowing nothing of the adop- 
— fk said child by Worrell and wife except what you have 
ea 
a. X Int. 5th. If you say John A. Green’s medical bill was ua you 
p by Dr. I. R. Worrell, and that said Green conveyed the land cer- 
: ftificate in question to said Worrell, then state if said Worrell did 
a - have the transfer madé to his wife, and if the deed don’t show 
o> this. 
3 X Int. 6th. Is it not true that you know nothing of .the trade 
* between Green and Worrell except what some one has told you? 
X Int. 7th. Is it not true that all the property and effects owned 
pro 
ho 


by Worrell and wife was the individua of Mrs. Adaline 
S. Worrell? And, if you state not, say how you know. 

X Int. 8th. Is it not true that Dr. I. R. Worrell bought the cer- 
tificate of the John Childress head-right from John A. Green- and 
took the deed to his wife and he intended the same as a gift to her, 
and if he did not intend the same for her use and benefit, and if he 

did not direct John A. Green to make the transfer to Adaline 
314 8S. Worrell—if not, explain how John A. Green come to make 
the deed to Adaline 8. Worrell, and how you know such 
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ve. tne. saa 
Tsxas & Paciric R’y Co. dal. 
Buit pending in dist. court, Tarrant Co., Tex. 


The anewers and depositions of J. M. Litten, a resident 
county, Texas, tthe ' 
a 


315 ay eae a, Iam a 

BF gs y asm omy ‘. : 
interrogatory the witness : : 

seek Tkues thee beth 1 keow. Be Farne Worre a 

and Bea re afterwards while he remained i | 


at 
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To the 7th interrogatory the witness answers : 

Ans. 7. It was a physician’s bill settled with me, but as to 
they settled it between themselves I have no knowledge. 

o the 8th interrogatory the witness answers : 
Ans. 8. I know nothing of that at all. 
316 To the 9th interrogatory the witness answers : 
Ans. 9. Of these inquiries I know nothing. 

To the 10th interrogatory the witness answers : 4 

Ans. 10. I was acquainted with them in the city of Austin, I think, 
6 or 8 years. I cannot remember the year they moved away from 
Austin, but it was a few years after the war was over. They live 
about five blocks from my residence. There has never been an 
administration upon the estate of either of them, so far as I know. 

To the 11th interrogatory the witness answers : 

Ans. 11. They did—but I do not know in whose name it was— 
own some real estate in the city of Austin, where they resided, but I 
do not know either its quality or value. I think of nothing else 
relating to the subjects concerning which I have been in 
that would be of interest to any party to this suit. 


how 


J. M. LITTEN. 
Answers to Oross-Interrogatories Propounded by Interveners, T. H. 
Miller et al. 


To the 1st X int’y the witness, J. M. Litten, ans. : 
ae 1. I have stated that I do not know of any such adopted 
_ child. 

To the 2nd X int’y the witness answers: T ; 

X Ans. 2. I know nothing about this matter further than stated. 

To the 3rd X a the witness answers: 

X Ans. 3. I stated before that I did not know of any transaction 
between themselves. I only know of the settlement with me. 

To the 4th X int’y the witness answers: 
317 X Ans. 4. I know nothing at all of certificates in connection 
: with the transaction. 

To the 5th X int’y the witness answers: 

X Ans. 5. I know nothing of the property relations, private, sepa- 
rate, or community, and know nothing one way or the other in 
reference to the matters inquired about in this interrogatory further 
than stated in my answers to direct interrogatories. 


J. M. LITTEN. 
Answers to Oross-Interrogatories Propounded by Plaintiffs. 
To the Ist X int’y the witness, J. M. Litten, answers: ‘ 


X Ans. 1. She was of sound mind, so far as I knew, and I never 
knew anything to the contrary. | 

To the 2nd X int’y the witness answers: 

X Auswer 2. Ido not remember the year they left Austin, but my 
recollection is they left Austin in about 1868 or 1869, leaving the 
impression on my mind that they were going to Ohio. 
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J. M. HARTSFIELD, 
Clerk Dist, 


from the 
wary, 1886, a 


“ Received this 
on the 28 day of 
January, 1886. 


319 W. D. Foorzr 4 ai. 


ve. 
Tas Texas & Pactric R’y Co. 
Suit pending in the district court of Tarrant conuiy. 


Answers and of W. L. Foster, a witness for plaintiff, 
resides in Gonsales county, Tex., to the | direct. 


cross interrogatories nded 
cause, taken before DD. Jones, clerk 
Texas, in accordance with the accompany! 


To the frat interrogatory he anewers: My name fo W. [Be 
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my age is 57 years; my place of residence is Gonzales: county, 


exas. Hebe oh! 

To 2nd interrogatory he answers: I am a party to this suit, and 
am the father of the other parties plaintiff to this suit. | 

To 3rd nr ng te he answers: I did know T. P. I 
knew him from about 1844 until his death, which was in January, 
1850. When I first knew him he was unmarried. He wasmarried 
to Eliza A. King June 25th, 1846. He had oneson, William M. Rat- 
ledge, who was July 23rd, 1848, and died July 14th, 1854. 

o 4th interrogatory he answers: Said T. P. is dead. 
He died at Helena, Arkansas, in Jan'ys 1860, when on his return 
from one of the older States, when he had gone on business to his 
home in Gonzales county, Texas. It is said that he died of cholera. 
He left his wife and child, as above named, surviving him. The 

name of his wive, as above stated, was Eliza A. nee 
320 King, and his child was William M. Rutledge. 
To 5th interrogatory he answers: They are both dead. 
The child died in Gonzales county July 14th, 1854, as above stated, 
and the wife died February 25th, 1881, in Gonzales county. The 
child lacked nine days of being six years of age. 

To 6th interrogatory he answers: She was married to myself on 
July 2ist, 1850, in Gonzales county. Yes; I had eight children 
born of suid marriage. Their names were as follows: ist, Mary 
Foster, born May 16th, 1851, who died at two or three years of age ; 
2nd, Permelia E. Foster, born June 9th, 1853, who died at about 
one year old; 3rd, Jno. K. Foster, born June 2nd, 1855, one of the 
plaintiffs in this suit; 4th, James C. Foster, born:October 12th, 
1857, also one of the plaintiffs; 5th, Philip H. Foster, born Feb- 
ruary 19th, 1860, also one of the plaintiffs; , Wm. L. Foster, Jr., 
born November 23rd, 1862, also one of the plaintiffs to this suit; 
7th, Thos. P. Foster, born November Ist, 1865, and died October 
6th, 1869; 8th, Minnie A. Foster, one of the plaintiffs, born Octo- 
ber 19th, 1868. 

To the 7th interrogatory he answers: I never did, to the best 
of my recollection. Ihave seen an old letter of mine exhibited 

to me by Mr. Miller, written to the said W. A. H. and T. H. Miller 
in reply to one they had written to me, in which they had requested 
me to give them power of att’y, joined by my wife, authorizing 
them to apply for & take out a duplicate ificate for three hun- 
dred and twenty acres of land that Es | said belonged to the 
estate of T. P. Rutledge, deceased. In this letter, referred to 

$21 above, I refused to execute to them the power of attorney. - I 
have since the commencement of this suit seen a certain 

paper in the files of the general land office which purports to béa 
ox? of attorney from myself and wife —— the said Meas. 

. H. and W. A. Miller to apply for and dispose of the above-men- 
tioned duplicate certificate for the said three hundred and twenty 
acres of land belonging to the estate of the said T. P. Rutledge, de- 
ceased. [ have no recollection of myself and wife ever having exe- 
cuted any such document. I did have one other transaction with 
the said W. A. H. and T. H. Miller in which my wife and I authior- 
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Harwood in the fa)l of 1888. 


family 
he died, at He , Ark., on the 1 
date of his death from his 
Bible and 


Tue State or Texas, County of Gonsale: 
D. D. Jones, clerk of the county court 
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sworn to and subscribed before me by the said witness. 


Given under my hand and seal of office this 21st day of April, A. 


D. 1885. 
D. D. JO 
Clerk County Court Gonzales Come Hien 
Direct Interrogatories. 
W. D. Fosrer et al. 


v8. bie 2831. 
Texas & Pactric Rartway Company e al. 


Suit pending in the district court of Tarrant county, Texas, Sept. 


term, 1885. 


To the plaintiffs, Wm. D. Foster, W. D. Foster, Jr., M. A. Foster, F. 
H. Foster, and Jno. K. Foster, or to Mese. Wynne & Carter, their 
attorneys of record, and to Wm. Dunlap, M. E. Graham, Jno. 
Graham, Jno. Cook, and Mary C. Cook, interveners, or to A. W. 
De rad their attorney of record, and to interveners Z. P. Hous- 
ton, F. L. Houston, M. F. Nichols, A. J. Nichols, A. 8. Miller, and 
Alma a or to Mess. Carleton & Morris, their attorneys of 

record : 


324 Sirs: You will take notice that five days after the service 

hereof you will apply to the clerk of the district court in and 

for Tarrant county, State of Texas, for a commission to take thedep- 

ositions of W. A. H. Miller, who resides in Liaso county, State of 

Texas, in answer to the following interrogatories, to be “read as evi- 

dence in behalf of the defendants on the trial of the above num- 
bered and entitled cause. 

DAVIS, BEALL & ROGERS, 
ee The T. & P. R’y Oo., 
The Mo. Pac. R’y Co., and The G. C. & &. F. R’y Co. 

JE. ye . see FIELD, } 

tt’ys for the Defendants Daggett. 

ONEILL, HUNTER & STEWART, 


The Fort Worth & Bowser City Ratheoy Company. 


Direct Interrogatories oe one & W. A. H. Miller, a Witness 
for the Defendants. 


D. Int. 1st. What is your name, age, occupation, and place of 
residence ? : 

D. Int. 2nd. Are you in any manner interested in or in any ca- 
pacity party to this suit; and, if paryt, by whom are you represented 
and under employment by whom ? : 

D. Int. 8rd. Are you acquainted with William D. Foster, one of 
the plaintiffs in this suit, and did you ever know his wife, Elisa A, 


D. Int. Sth. What relationship, if 
William 


an 
[oeente: Ae eae een D. 


"/ Int. 6th. Do know Thomas tin as. if | “~ 
ho age ed rap related to. bion aria the. 


you ‘ ae 
. Int, 8th. Waseaid original instrament ever in your ernesion; 
it song how did 


D. Int. 9th. Do you know anyth 
ae an issuanceof a duplicate 


D. Int. 10th. Do you know anythi 
cate No. 34-38, by os a 


¥city of Fort Worth, this 1st day of Sept., A. D. 1885. 
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thority? To whom was said certificate delivered and when, and 

when and by whom and for whom and under what authority was & 2 
said certificate located ? tn § 

827 D. Int. oe Was oe we of a men #., a ae om 
rogatory ever sold or disposed 0 , when a oe 

whom, and by whom was the proceeds of said ie received, and ae 

what disposition was made of said proceeds or any part thereof? 

If any part of said proceeds were ever paid over to any person other 

than the person making such sale or disposition, then what part, 

and to whom was the same paid over and when ? Pr 

D. Int. 14th. Will you state fully and in detail, and all action by | 
yourself or your firm, within yourown knowledge, underand by virtue ; 


of the —< instrument, certified copy of which is hereto attached 
i 


and exhibited to you? Have you so done? 
DAVIS, BEALL & ROGERS, 
Attorneys for the Defendants, T. & P. R’y Co., 
The Mo. Pac. R’y Co., and the G., C.& 8. F. Ry Co. 
J. E. MARTIN & JAS. FIELD, 
Attorneys for the Defendants 
ONEILL, HUNTER & STEWART, 
Attorneys for the Defendant, The Fort Worth & 


Denver City R’y Co. 
Filed August 12th, 1885. 4 
J. M. HARTSFIELD, a 


Cortificate. iar at 
Tue Srate or Texas, County of Tarrant: % “! 


I, J. M. Hartsfield, clerk of the district court of Tarrant county, 
Texas, do vagry | certify mo the above and foregoing is a true and 
correct copy of the original direct inte tories to W. A. H. Miller, 
now on file in said court in cause No. 2831. 

Given under my hand and seal of said court, at office, in the 


J. M. HARTSFIELD, 
328 Clerk District Court, Tarrant County, Texas, 
By ——- NORWOOD, Deputy. 


W. D. Foster é al. 4 2 
v8. No. 2831. cs te 
Texas & Pac. R’y Co. dal. ry 
Suit pending in the district court of Tarrant county, Texas. ) +. 
Answer and deposition of W. A. H. Miller, a citizen of Llano cbunty, . 3 
Texas, to the accompanying in tories propounded to him . = 
by the defendants in the above styled and numbered cause, taken . oo 
before M. M. Hargis, clerk of the district court of Liano county, aS... 
Texas, in accordance with the accompanying commission. _ 2 
Ans. to Ist int’'y: My name is W. A. H. Miller; I am thirty- _ a 
eight years old; my occupation is att’y-at-law; reside at Liano, ss. 
o county, Texas. — os 


with William L.. Foster. 

Thomas P. Ratledge, 
Ans. to Sth iut’y: Mrs. Elisa A. Foster 

of my of my — William L. Footer 


sides in Austin. He. is my brother. He ai 
ducted a land business in Austin, under. ) 


uncle by 
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Ans. to 9th int’y: I know that W. A. H. & T. 
- bye ays a cagnene of ye ee 
ti of power of attorney. | 
who madeigeeal al owentetlp and 

of loss of said certificate, but the 
| general land office. 


330 Ans. to 10th int’y: 


o =e 
= 
= 


a ae 


fy Ans. to 12th int’y: Unlocated balance certificate No. 22-144, for 
240 acres, was obtained by W. A. H. & T. H. Miller, on the 23rd of 
a March, 1877, under and by virtue of the power of attorney from 
2 William L. Foster and Eliza A. Foster, referred to in answer to the 
& 10th interrogatory ; thatsaid unlocated balance certificate was located 
a or sold for W. L. Foster and Eliza A. Foster by W. A. H. & T. H. 


4 Miller through T. H. Miller, and one-half of the proceeds for said 
a certificate or land was _ over to W. L. Foster and Eliza A. Foster 
4 by W.A. H. & T. H. Miller through T. H. Miller. 

- Ans. to 13th int’y: Interrogatory 13th is answered in answer to 
12th interrogatory. 


4 W.A.H. & T. H. Miller from W. L. Foster and Eliza A. 
a Foster I went to the general land office to ascertain if certificate No. 
i 134, for 320 acres of land, issued to Thomas P. Rutledge, had been 
a 4 returned. I found in file field-notes of a survey of 320 acres nade 
See in Tarrant county — virtue of said certificate No. 134, but there 
4 was no certificate in the file and there was an endorsement on the 
wrapper covering the field-notes to the effect that the survey was 
forfeited for non-return of the certificate No. 134, and the land em- 
braced in the field-notes of the survey made by certificate No. 134 


BF had been subsequently located and patented by virtue of another 
yp re certificate for the benefit of some person other than Thomas P. Rut- 
-§ ledge. Not finding the certificate No. 134 in file,and being informed 
ee by J. J. Grous, the commissioner of the general land office, that said 
ee certificate No. 134 had never been returned, W. A. H. & T. H. Miller 
Ss proceeded in accordance with law to obtain duplicate thereof; that 
ee. some time during the year 1877 or 1878, subsequent to the time 

a 3 the survey made by the duplicate certificate and the unlocated bal- 
ance thereof had been returned to the general land office and pat- 


ented, I had occasion to examine the file containing the field-notes 
of the survey made in Tarrant county by the original certificate No. 
134, and found said original certificate No. 134 in the file. I am 
— that said original certificate was not in the file when the 
uplicate issued. J have answered to the best of my recollection. 


W. A. H. MILLER. 
332 THe Strate or Texas, County of Llano: 


do hereby certify that the foregoing answers of W. A. H. Miller, the 

witn before named, were made before me and were sworn to 

and subscribed before me by the said witness, W. A. H. Miller. 
Given under my hand and seal of office this the 16th day of Sept., 


A. D. 1885. 
M. M. HARGIS, 
Clerk Dist. C’t, Llano County, Texas. 


‘ 


331 Ans. to 14th int’y. On receipt of the power of attorney by | 


I, M. M. Hargis, clerk of the district court of Llano oe Texas ° 
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834 county, Texas, have this day nominated, constituted, and ap- 

pointed, and do by these presents make, nominate,and t, 
said W. A. H. and T. H. Miller my true and lawful ts and attor- 
neys, for me and in my name, ra and stead to demand and re- 
ceive from the commissioner of the general land office of Texas or 
from any one whomsoever having in their possessions any land cer- 
tificates or lands to which I am entitled as the widow of Thomas P. 
Rutledge, deceased, and as the surviving mother and heir of William 
Rutledge, that has not heretofore been reduced to my possession or 
that of any legally authorized agent of mine, — are especially to 
take charge of and reduce to their possession the following-described 
land certificate, to wit, three hundred and twenty acres of land cer- 
tificate, class issued by board of land commissioners of Gonzales 
county on the — day of ——, A.D. 18—, No. 134; and when my 
said attorneys have reduced within their possession the above- 
described land and land certificate I hereby fully empower my said 
attorneys or either of them to sell said land or certificate on such 
terms as my said attorneys may deem best for my interest, giving 
and granting to the purchaser or purchasers a pon and perfect title 
in my name; and I hereby, by myself, my heirs and pa aii war- 
rant and forever defend each and every act legally done by said at- 
torneys or either of them in pursuance of these presents. This 
power of laa is coupled with a one-half interest and is irrev- 

ocable. 
335 In testimony whereof we have hereunto set our hands and 
scrawls for seals this the 18th day of Sept., 1876. 

W. L. ER. ‘cere 
ELIZA A. FOSTER.. (seat. 


Tue Srate oF Texas, Gonzales County : 


Before me, H. P. Towns, a notary public of Gonzales county, per- 
sonally appeared W. L. Foster and Eliza A. Foster, his wife, who reside 
at ——, in Gonzales county, and parties to the foregoing attached 
power of attorney, bearing date the 18th day of Sept., 1876, both of 
cor ge are well known to me, who acknowledged severally that ym | 

ad signed, sealed, and delivered the same for the purposes an 

considerations therein stated ; and the said Eliza A. Foster, having 
been examined by me privily and apart from ber husband and — ex- 
plained to her, she, the said Eliza A. Foster, acknowledged — deed 
and declared to me that she had willingly signed, sealed, and de- 
livered the same for the pu and consid- -hout fear or com- 
pulsion on the part of her said husband, and that she wished not to 
retract it. 

Witness my official seal and si re at my office, in the count 
of Gonzales, this the 18th day of Bopt., 1876. Bid 
“" © HP. TOWNS, 

Notarg, of Gonzales County, Tex. 


Tue Srate or Texas: 


I, W. C. Walsh, commissioner of the general land office of said 
State, do hereby certify that the preceeding. pages and upper 


Soi, Ogee ae, a ee eae a 
rtine* ee 
+ i 
& 


°y 


Refugio, class, 

being being now on file in n this office." or Skene 
Iu arene whereof I have hereunto set my and 

the im re oe ee sity of A 

2nd day of of Sept., A. D. 1884. 
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To W. D. Foster e al., pl’ffs, or Mess. bel epg their att'ys 

of record; Wm. Dunlap 4 al., interveners; A. W. De Berry, thei 

att’ of record, and to H. Miller ler dal. intervener, or 
eton & Morris, their att’ys of record. 
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D. Int. 4th. State whethér or not during said time you had access a 

to his popers and what familiarity, if any, you had with his busi- Be ia 

D. Int. 5th. State whether or not at any time you examined his s+ 

title papers, and iall- to the three hundred and twenty-acres S 4 
tract known as the Rutledge survey. If yea, at whose request, if any se 

one, did you examine his said title papers, and state when it was 4 

and the results of your examination. 

D. Int. 6th. State whether or not among his title papers so 

338 examined you found the Thomas P. Rutledge certificate, and 

whether or not among said papers you found any transfer of 

aad ss And, if so, to what person or persons was it trans- 

D. Int. 7th. If, in answer to preceeding Int. you have stated that 
you saw among said papers a transfer of said Rutledge certificate, 
please state from whom said transfer was made and to whom it was 
made, and the form thereof. 

D. Int. 8th. Please state with what degree of certainty you now 
remember the existence of said transfer among the papers examined 4 
by you, if there was any transfer, and the facts and circumstances ‘a 
that enable you to -collect it. State, if you know, what became of } 
said papers after you had examined them, or whether any other per- 
a or persons had the custody of said papers, and for what purpose, 
if you know. 

Direct Int. 9th. State if any qualifications you had acquired, from 
experience or otherwise, in examining and determining the validity 
of land titles under the law of Texas. tu . 

Att’ys for the Def The Tease & Pacific Ry Co The Bissourt 

tt’ys for t-, The i v ? 
Pacific R’y Co., and The Gulf, Oot & Santa Fé R’y Co. a 
J. H. FIELD & J. E. MARTIN, a 
Att’ys for Def’t Daggett. L 

J. M. HARTSFIELD, 

. Clerk District Court. 
Oross- Interrogatories. 
In the District Court of Tarrant Co., Texas. 

W. D. Fosrsr et al. 


v8. 

Txxas & Pactric R’y Co. a al. ) 

339  Cross-ints. by plaintiffs to W. H. Lawrence, def’ts’ witness. ey 
X Int. 1st. When did you first become acquainted with E. M. 4 


tt? 
nt. 2nd. When did you begin the m t of his affairs, 
and how long did you manage - teagte ow much did your 


= ent profit you and 


Filed September 10th. 


} wo 2681 tL 


nt. 3rd. Did you tnow ‘Tomes P. Rutledge, the grantee of 
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341 In the District Court of Tarrant County. 


W. D. Fosrer e al. vs. Texas & Paciric R’y Oo. e al. 


Strate or New York ate 
And County of New York, {~’ 


By authority of a commission directed to me and interrogatories 
accompanying the samen, which are hereto attached, from the 
district clerk of Tarrant Co., Texas, in the case of W. D. Foster 
et al.vs. The Texas and Pacific R’y Co. et al., now pending in the said 
coyrt, I caused to come before me, at my office, No. 195 Broadway, 
New York city, the witness, W. W. H. Lawrence, therein named, a 
resident of the county of New York, aged fifty-seven, who, being by 
me first duly sworn to tell the truth, the whole truth, and nothing 
but the truth in answer to the several interrogatories and cross-inter- 
rogatories in said case propounded to him, proceeded to answer the 
same as follows : 


In answer to Int. lst the witness says: My name is W. W. H. Law- 
ser age, fifty-seven; occupation, railroad man; residence, New 

ork. 

In answer to second interrugatory the witness says: I am not ac- 
1 ere ~ the def’ts in this suit. I am acquainted with some 
of the pl’fis. 

In answer to the third Int. the witness says: I resided in Fort 
Worth, Texas, from 1873 to 1878; was en in the land busi- 
ness ; was acquainted with E. M. t, He lived in Fort Worth, 
and I had business transactions with him during the years from 

1873 to 1878; was en in the lan- business, and was 
342 vuainted with E. M. tt. He lived in Fort Worth, 

and I had business transactions with him during the year- 
from 1873 to 1878. 

In answer to the fourth Int. the witness says: I had access to Mr. 
Daggett’s papers and was familiar with his business. 

In answer to the fifth Int. the witness says: I examined his title 
papers at his request, and especially in reference to the 320-acres 
tract known as the Rutledge survey. This examination was, I 
think, in 1876, but I cannot say in what month. I distinctly re- 
member my making a favorable report to Capt. after I had 
finisved the examination, and that it was to the that I could 
discover no fatal defects in his title to the 320 acres in question. 

In answer to the 6th Int.: My recollection is that a the 

pers I examined was the Thomas P. Rutledge certificate. . I did 

nd a transfer of such certificate to M. T. nson. Iam sure of 
this, because had it not been present I should have know- that the 
title from Rutledge was defective. 

In answer to the 7th Int. the witness says: I can only say that it 
was from Rutl to M. T. Johnson, and in the usual form of trans- 
fers of such certificates. 

In answer to the eighth Int. the witness says: I was requested by 
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have discovered it and made a different report. 

In answer to the ninth Int. the witness says: 
very many cases to look up the titles of di 
became familiar in the course of five 


In answer to the 2nd X Int. the witness says: ware 
ment of his affairs in the fall of 1873 and had charge 


Me hes the third X Int. the witness says: I did not know 


r. 

In answer to the fourth X Int. the witness mys: I do note know, 
but have always understood he was. 

In answer to the fifth X Int. the witness says: I do not know Mr. 
Rutledge’s handwriting. . ee 
for purporting to be signed by Thowds P. Betledge, bot, not know: 
er to be si : dg | now- 
g hie handwriting, cannot answer of my own ki whether 
it was a transfer from him Pitas 

in witness says: I donot remem- 
. ‘Ido not remember the | 
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Sony, 


member his buying out the heirs of Childress or Mrs. Adsline Wor 


In answer to the ninth X int. the witness says: Nobody has in- 
formed me or giving me any as to the nature of 
$45 these cross-interrogatories or as to what they would be. I 


have answered them solely of my own memory. _ I have an- 
swered them in part as what I believe and part as to what I know. 
I believe in a Supreme Overruling Power. 

(Signed) W. H. H. LAWRENCE. 


Which answers I caused to be reduced to writing, and they were 
sworn to and subscribed before me, at my office, in the city and 


county of New York, as aforesaid, on this 30th day of September, 
A. D. 1885, by the said W. H. H. Lawrence. 


In witness whereof I have hereunto set my hand and official seal. 


(Signed) WM. J. HARDING, 
Notary Public, Kings Co., N. Y. 
Fees, $15.00. 


Certificate filed in New York county, 


Strate or New York, t aig 
City and County of New York, j~* 


I, Patrick Keenan, clerk of the city and county of New York, and 
also clerk of the supreme court for the said city and comet being 
a court of record, do hereby certify that Wm. }. Harding has fi 
in the clerk’s office of the county of New York a certified copy of 
his appointment as notary public for the county of ‘Kings with his 
autograph signature, and was at the time of taking the annexed 
deposition duly authorized to take the same, and that I am well 


acquainted with the handwriting of said notary poe and verily 
believe that the signature annexed to certificate is genuine. 


346 In testimony whereof I have hereunto set m Tand and 
affixed the seal of the said court & Co. the Ist day of Octo- 


ber, 1885. , 
(Signed) » PATRICK KEENAN. 
Direct Interrogatories. 
W. D. Fosrmr e al. 


v8. \ We 2831. 
Tue Texas & Pactric R’y Company e al. 


Suit pending in the district court off Tarrant county, State of Texas. 
To plaintiffs, Wm. D. Foster, A. W. D, Foster, Jr.. M. A. Foster, 


F. H. Foster, and John K. Foster, or Mess. Harwood & Harwood 
and Wynnee & Carter, their att’s at record, and to interveners Wm. 
Dunlap, M. E. Graham, John Graham, John Cook, and Mary C. 
Cook, or A. W. De Berry, their ah at record, and to interveners 
and to interveners T. H. Miller, W. A. H. Miller, Z, P. H M. 


F. Nichols, A. J. Nichols, A. S. Miller, and Alma Miller, or 
Carleton or Morris, their att’ys of record : 


Sirs: You will take notice that five days after the service hereof 
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Worrell, Adalaine 8. Worrell, John W. Childress, or Coa 
If yea; when and i and for how long a period.did you k ow a 


pecan eee ’ . 
D. Int. if su baie answered tase gence | 
any of said persons, do you know whether such of them 


Dieost lee Soe If have answered that you were sequ: 
with said I. R. Worrell and Adalaine 8. Worrall, will you state 


the relationship, 
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first became 
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end who were 
transaction ? 3 | 

D. Int. 9th. Do you know anything in regard to the issuance. of 
the John Childress certificate for one league and labor of land? .Who 
procured its issuance, and under what authority ? 

D. Int. 10th. Had you any interest in said certificate? If yea, 
when and from whom was the said — acquired, and what was the 
extent of said interest? Did you acquire the same by oral or written 
contract or transfer? If by written contract or transfer, what isthe 
date of the same, by whom was it signed, and where is the same 
now? If notin your possession, in whose possession was it when 

you last saw it, and when did you last see it ? 
349 D. Int. 11th. Did you ever have said certificate in your 
possession ; if yea, when and from whom did you receive it, 
and is the same in your possession now; if nay, when and to whom 
did you deliver it, and for what cmt id 

D. Int. 12th. If you have answered that at any time you claimed 
or owned any interest in said John Childress’ league and labor cer- 
tificate, and have stated what such interest was, do you claim orown 
said interest now? If nay, when did you dispose of said interest, and 
what was the amount and particular nature of the consideration re- 
ceived by you for the same? Will you state fully and with partic- 
ularity the circumstances connected with said transaction ; how and 
between whom the negotiation for disposing of your said interest 
came up, and who was present at the time and at the time of the 
consu-ation of the transaction; the particular, place where said 
transaction occur-ed, and the part taken by the said parties present, 
respectively, in effecting said transaction; by whom was the consid- 
— received, by you paid, and when and in what was payments 
made 

D. Int. 13th. If you have answered that you have disposed of 
your interest in said certificate, will you state to whom you made 
the transfer of said interest, the time when you made the same, and 


“the fully nature of such transfer ? 


D. Int. 14th. Do you know whether said John Childress’es certifi- 
cate has ever been located ; was the same located on one or on dif- 
ferent tracts of land ; if on different tracts, can you designate 

350 me particular tract located thereunder ? 
. Int. 15th. Can you remember and will you state whether 


you first met with and became — with said Geo. Childress before or 


— you had disposed of your interest in said John Childress’ cer- 
tificate 

D. Int. 16th. Did you ever see said John W. Childress, Geo. Chil- 
dress, and I. R. Worrell in company with each other; if yed, were 
you present at — time when said parties were ? : 

D. Int. 17th. Do you know whether either the John W. Childress 
or Geo. Childress, or both of them, ever had any transaction with 
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said Adsisine Worrell, and whet, were Your meave and oppee 
—- gg, mental condition ? | 


D. Int. 2ist. 
S. Worrell at and about the time of the tri 
Daggett + Sige, I. R. Worrell about which you were 

nt. | 

D. Int. 22nd. What was the mental condition of said Ada 
Worrell on the 30th day of ber, A. D: 18969, and ab 
that time what was her mental — in reference to ability’ 

of business 
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at was the mental condition of the said she 
traneaction t | 
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In the District Court of Tarrant Co., to Fall Term, 1885. 
W. D. Fosrzr ef al. 3 
v8. 
Tue Texas & Pac. R’y Company ef al. 


Cross-interrogatories to Joh- A. Green, Esq.,a witness for def’ts, 
propounded by the intervenors, Wm. Dunlap ¢ ai. 


wo 2831. 


X Int. 1st. If you have answered that you are acquainted with 
I. R. Worrell and Adaline 8. Worrell, and that they were -an and 
wife, state if all the property poasessed and owned by them was not 
the individual property of said Adaline 8. Worrell. 

Cross-int. 2nd. If you have answered that vou were pres- 

353 ent when a settlement or transaction took place between Geo. 
Childress aud Joh- G. Childress and the said Worrell, in which 

Geo. Childress recognized the transfer of said certificate of said Wor- 
rell’s and confirmed the same; state if such transfer so ratified 
and confirmed by said Geo. Childress was not one made by Jobn 
Childress to Mrs. A. S. Worrell, dated this 15th day of May, 18869. 

X Int. 3rd. If you have answered that you transfer-ed any part 
of said certificate to said Worrell’s, and state if your deed or transfer 
to said certificate does not convey the same to Mrs. A. 8. Worrell. 

X Int. 4th. If you have answered that ‘were present when a 
transaction was had between said Worrell and E. M. Daggett with 
regard to said certificate and lands located in virtue thereof, then 
state if said transaction did not take place on the 30th day of 
18869, at which time said Worrell made a deed or pretended 
to suid land to said E. M. t. Please examine a copy of said 


: deed; hereto attached, mark- S X and made a part of this int., and 


state if you did riot write said deed and if said original deed is not 
in your handwriting, and then state if it is not true that you bad all 
the transfers and popes prvtnining to said land certificate and lands 
located by virtue pertaining to said Worrell’s title thereto 
before you at the time you wrote said deed, and did you not make 
recitals in said deed when all the facte with regard to said matter of 
the said Worrell’s title to said certificate located in virtue thereof 
were before you and fresh in your mind? Answer fully as 
354 a said Pa ig said he ne Sry those aye a} 
t sai 8 conveyed was seperate propert : 
Adaline S. Worrel, and sta- at the time said rac aioe wes, “So had 
and said deed made if it was not understood by E. erp 5. 9 ere 
id Adaline 
such recitals 


said Worrell that said land was ac seperate rty of 
S. Worrell, and, if it was not so odecdnall, wis was | 
. Daggett. Answer 


made in said deed so made excepted by said E. 
and explain fully. 

X Int. 5th. If you did not write the transfer to said certificate to 
Mrs. A. S. Worrell and the said recital were in fact untrue, explain 


—_— 

Uh a aes 

ae, ‘ ; ae b + ‘ , 
a ao z 


i 


7 | 
$i 31293 S$ 323 


- 


i ; oe % ie 2 
$ ia ae ie 2d tet ie poe kee poy, A Se as * ee ee ee es gt é “ 
’ 3a ae ee ee ee aE ee Ba hs eee ee Lo. ay ici ‘ , 
m’ 2 - ee a? i ae i egyee: Ge Boa ee Rg ae ~ i a Ra ak Sale eee 3G « ae So eo i, 
< . _ ; ee y 4 <i i oe eg ee ee em 
5 — a. : ye 3 7 ee ts SD i Ferme a ee ee Fe 

. ’ t 7 © Fe: mee ~ ew ae. oS eg oe aad . 
¥ ° ~ 

: 

‘. 


Ce ee ee a eee ree eS 
* 3 * 


es 


State aforesaid, duly cfinmissioned and qualified, on thisday per- 
sonally appeared I. Ré Worrell and Adaline 8. Worrell, his to 
me well known to be the individual- described in and who executed 
the fi ing conveyance, and they acknowledge to me that they 
executed the same for all the uses, pu and considerations 
therein stated, and the said A. S. Worrell, wife of the said I. R. 
Worrell, acknowledged to me that she had si , sealed, and de- 
livered the same for all the uses and pu erein stated, and de- 
clared the same to be her act and deed, and that she had willingly 
igned the same and wished not to retract it. 

n testimony whereof I hereunto set my hand and affix the seal 

of my office this 30th day of Sept., A. D. 1869. 


[OFFICIAL SEAL. ] (Signed) S. W. COLLINS, 
Notary Public, T. C. 


Srate or Texas, County of Tarrant: 


I, A. G. Walker, cl’k of the county court of Tarrant, Texas, 

357 do hereby certify that the within and ing deed was filed 

in my office for record, together with the United States inter- 

nal revenue oo! thereon, amounting to 50 cents, at 4} o’clock of 
October 11th, 1869, and duly recorded in Book K pege . 

; Witness my official seal and signature this 11 y of October, 


(Signed) A. G. WALKER, 


[OFFICIAL SEAL. | | 
Co. Clerk, "Tarrant Co., Texas. 


Filed Aug. 14th, 1885. 


J. M. HARTSFIELD, 
CUE Dist. Court. 
Certificate. 
Tue Srate or Texas, Co. Tarrant : 
I, J. M. Hartsfield, cl’k of the dist. court of Tarrant Co., Texas, do 
hereby certify that the above and foregoing is a true and correct 


copy of the original direct and cross int’s to Joh- A. Green now on 
file in said court in cause No. 2831. : 


Given under my hand and seal of said court, at office in the city 
of Fort Worth, this the 31st day of August, A. D. 1885. 


J. M. HARTSFIELD, 
CUk Dist. Court, Tarrant Co., Texas. 


By NORWOOD, Deputy. 


Before me, the undersigned, notary public in and for theo. and 
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Childress. George was fully recognized by John W. when met 
at Austin. He was dealt 7 with and treated John We his 
brother; besides George’s account of himself tallied with the history 
given by his relatives of him. I had no doubt of their relationship 
to each other from the information received from the family and no 
doubt of their being sons of John Childress, the origi ntee 
i the right under which the land in question —, and so de-It with 


m. 
A. Int. 7th. I was living at Austin and paracticing law. I had 
business connection with them at that time. John W. 
360 Childress came to my office at Austin to inquire about a cer- 
tificate of one league and labor of land granted under pA 
lative act, 13th Feb’y, 1860, to the heirs of John Childress. is 
claim had been proved up by me acting for the heirs before the 
Court of Claims, which proof was refer-ed to the Legislature, The 
roof then adduced is still in existence—I suppose in the Gen’l Land 
ce, which was subsequently made the repository of the Court of 
Claims. It will be seen in the depositions taken in this case that 
John and Geo. Childress were spoken of as the sons and heirs of : 
said John Childress a-d entitled to the land. I was employed by 
Hon. John Catron, of the Supreme Court of the United States, who | 
married the aunt of John W. & Geo. Childress, to make the applica- 
tion for the certificate for the benefit of the heirs. After it was pro- 
cured I informed Judge Catron, who communicated the facts to 
John W. Childress, at Nashville, Tenn., as shown by the letter of 
Judge Catron to me, of date June 13th, 1860, which I know to be 
the handwriting of Judge Catron, having seen him write, which I 
hereto attaeb (marked Exhibit A). John W. told me afterwards that 
Judge Catron had informed him of my action fr the heirs of John 
Childress. I find from my letter book, in a letter to John W. Childress, 
at Marion, Ala., dated 7th August, 1860, that he had written to me on 
the 4th June, as my letter of that date to him would show. I have looked 
for this letter, but cannot find it. The corresponder ‘e was about this 
league and labor certificate. I heard nothing more from John W. 
Childress until he came to Austin, I think, in Dec., 1860. At 
361 that time, in,consideration of the expenseand trouble of having 
roved up the right and procured the issuance of the certificate, 
he made to me, assuming to be sole surviving heir of John Childress 
(his brother Geo. being represented as dead), a transfer to the one- 
third of said certificate, giving me the right to locate my iuterest 
seperately. Afterwards he sold one-third of the certificate to J. Q 
St. Clair, who then lived in Austin and whose wife was a relative 
to Childress, and subseq 


this answer and mark xhibit“ E.” Before this time, > y an 
arrangement with Judge Catron, I had delivered the certifioute to 


and labor of 
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done I handed all the papers to Dr. Worrell and have not. seen them 
since. This occur-ed at my office, in Austin, in Feb. or Mar., 1869. 
My recollection is that there was another paper or t between 
Dr. Worrell and Geo. Childress made at that time with reference to 
the said certificate of the lands located thereb-, but I cannot testify as 
to its contents. The ‘Papers were, I think, ali drawn by me, and if I 
could see them woul ize them fully. i 

To Int. 9th he answers: I do know about the issuance of the John 
W. Childress certificate spoken of. I procures its issuance at the re- 


quest of Judge Catron, who married the aunt of Geo. and John Chil- 


dress, for the benefit of the heirs of John Childress. 
364 Ans. to Int. 10th. I did have an interest in said certificate. 

It was acquired from John W. Childress, one of the children 
of John Childress, who assumed to sell as sole surviving heir and 
covenanted with me the interest of one-third, as I beli-ve and state 
as my memory of the paper; also of ratification of said contract by 
Geo. Childress aforesaid. The interest was evidenced by written 
contract, as before stated. The dates of contract I cannot state with 
certainty, as I handed them to I. R. Worrell, to whom I sold my in- 
terest; but the contract with John was dated in Dec., 1860, and the 
ratification by Geo. was dated in Mar., I thin-, 1869. I think it was 
in March, 1869, as I thinkdt was on Geo.’s first visit to Austin. The 
papers spoken of were delivered by me to I.R. Worrell. I have not 
seen them since and I do not know where they are. 

To D. Int. 11th he answers: I did have the certificate in my pos- 
session ; I obtained it from the Court of Claims when it was issued. 
The certificate is not in my possession now ; I dejivered it, with the 
(1 of Judge Catron, who was acting for the heirs, to M. T. 
Tohnson for location. I think Johuston afterwards returned it and 
it was delivered tv I. R. Worrell for location. I had control of the 
certificate and Worrell came into possession of it by my authowurity, 
whether he obtained it from me or Col. Johnston. 

To Int. 12th he answers: I disposed of my interest in said certifi- 


‘cate, I think, in 1867, in this way: The certificate was in Dr. Wor- 


rell’s hands,as before stated. About the time mentioned Dr. 
365 J. M. Litten, who had attended my family during the war and 

during m y subsequent absence, came to me and was urgent for 
the settlement of his medical bill for about three hundred dollare— 
who had come outof the war. I told him I had no money, but, being 
anxious to pay him, I told him I bad the one-third interest in the 
Childress league and labor certificate, then in Worrell’s hands for 
location, and if he wanted it I would give it to him in payment for 
his bill. If he did not want it he could sell it, menti-ning at the 
time thar Worrell was a trader and speculator and it was. pmpbable 


Worrell would buy it. A few days ora short time thereafter Dr.- 


Worrell came to me in reference to the purchase og my interest in 
the certificate; examined the contract I had with John Childress, 
the said contract giving me the right to locate my one-third sepa- 
rately, and, becoming satisfied, he settled with Dr. Litten for m 


‘medical bill and I made a transfer to the certificate as he, Worrell, 


desired. I do not remember, aside from the Int. put to me, -o whom 


ety of 
To Int. 16th be answers: I met with and became acquainted 
—— Childress after I had disposed of my interest iu said cer- 


. 


To Int. 16th he answers: I think not, Joho: Childress was uot 
|" present when Worrell and I were arranging to secire Geo.’s recog- 


nition of my third interest. If they were present together Edom 


To Int. 17th he answers: I do not think John Childress ever @ 
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369 John were the ch 


would sell at a reason price My recollection is that I saw Wor- 
reel for Capt. Daggett with a view to make such an nt, 
but I did not conclude any agreement for Capt. Daggett. He was 
resent in Austin himself, and took charge of the negotiation for 
simself. He told me he had effected the negotiation and had set- 
tled the matter. Ido not think I ever saw the papers that were 
executed. I do not remember the date of the transaction. 
To the 20th Int. he answers: I knew Mrs. Worreel from 
368 some time before the war till after my sale of the certificate 
and as long as she remained at Austin. I met her only oc- 
casionally in society, and saw her on the streets when she was 
driving or shopping. I had only a passing acquaintance with her. 

To the 21st Int. he answers: I do not know. I had no transac- 
tions with her. 

To 22nd [nt. he answers: I do not know. I do not remember to 
have heard anything relating to the state of her mind and capacity 
of understanding. 

To the 23rd Int. he answers: I do not know anything about this. 

To the 1st X Int. he answers: I. R. Worreel and Adaline 8. Wor- 
reel were reputed to be man and wife. Worreel came to Austin be- 
fore the late war between the States; I think several years. I 
think he was connected with the State Gugette newspaper. It ism 
recollection that he was upon the editorial dep’t. was not, 
think, the owner or in possession of much property at that time. 
I do not think all the property he had in his on in 1867 was 
the individual property of his wife. I think Worreel, who was a 
shrewd business man, acquired a considerable amount of property 
by nade labor, and that most of the property] knew of was thus 
acquired. : % 

o the 2nd X Int. he answers: Worreel and John W. and Geo. 
Childress were not ther at any time that I know of. I had sold 
Worreel one-third of the certificate of John Childress which had 
been transferred to me as sole surviving heir, mentioning in the 

transfer, according to the best of my memory, that Geo. and 
fidren of Johu Childress and entitled to his 
estate, but ‘that Geo. had not been heard of for many years, 


and was su to be dead; wherefore John W. assumed to be 


sole heir. orrell was as anxious as I was to have George’s a 
ment to the transfer made by John W., and I think he found 
George before I did and brought him up to my office, where the 
business was transacted. I drew the papers, and my memory is 
that 1 made the paper so read that it was a transfer of the thord 
interest to me, and that it affirmed the contract I had made with 
John, Dec., 1860, by which I had the privilege of locating my one- 
third interest separately. If John Childress ever made a convey- 
ance to Mrs. A. 8. Worreel I do not know it. I made a conveyance 
of my interest in the certificate as Mr. Worreel directed me to make 
it. Whether it was to him or his wife I do not now remember. 

To the 3rd X Int. he says: I do not remember how the transfer 
was made. I did in that matter as directed by I. R. Worrell. I. RB. 
Worrell paid Dr. Litten in consideration of the transfer. 
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to me. ° He wns here three weeks ago and had all the information 
you communicated to me last winter. He professed -uch gratitadle 
that I had secured the claim for him and his brother , of 
whom, however, he knew nothing. I intimated to him that he 
ought to go to Texas to see after his interest there, which he declined, 
and said he would sell his interest in the claim, if he could. Neither 
John or George have any fixed abode and are rolling stones, not 
likely to gather any moss. I should think that John would have 
written you before this time. He seemed to be perfectly satisfied 
with my arrangement: with — to receive one-third for your services 
in procuring theland. He had no idea that any such claim existed. 
You my in your letter — 27th May that you have agreed with Col. 
ohnson to locate the Childress claim for one-fourth of the 
$72 land, and that you are willing to divide by fourths, to wit: 
The Childresses one fourth each, you one-fourth, and Col. 
Johnson one-fourth. This is fair and liberal on your part. Where 
John Childress is I do not know, but somewhere in upper Alabama, 
near Aberdeen, I think, most probably. I will let you know if I 
learn his stopping-place. Chas. S. Childress resides near to Monti- 
cello, Drew county, Arkansas, where a letter from you will find him. 
We have good crops and excellent health. With sincere esteem, 


(Signed) J. CATRON. 
John A. Green, Esq., Texas. 
Exaisit “ B.” 


Know all men by these presents that I, John W. Childreéss, have 
nominated and appointed, and do hereby nominate, constitute, and 
appoint, Juhu A. Green, of the city of Austin, in the State of Texas, 
as my true arid lawful attorney-in-fact, for — and in my name to 
take charge of a certain land certificate issued by W. S. Hotchkiss, 
commissioner of claims of the State of Texas, number 187, for one 
ae and labor to the heirs of John Childress, deceased, the same 

Feb 


issued under an act of the Legislature of Texas, approved 13th 
ruary, 1860. My attorney is to take charge of the same under 
the following circumstances: That whereas the said John Childress 
left at his death two children, who were his heirs, to wit, myself and 


my brother, George Childress ; and whereas I have not heard of | 


$73 or from my said brother George for two years, and believe 
that he is dead, and being anxious to seme the said certificate 
so that it cun be located and used for his advantage if he is living, 
and for my own if he is dead, I therefore authnicles my said 
attorney to contract with any person whom he can to procure 
the location of the interest my said brother George has in said 
certificate, the said interest wee the one-third thereof. After 
deducting oue-third to John A. Green for his services in 
curing the same, and one-third which belongs to me, which I 
have this day sold to John O.: St. Clair, and should it be ascer- 
tained that my said brother is dead, and that I consequently have 
the entire interest in the said one-third, then I authorize my said 
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RDON. 
JAMES F. JOHNSON. 


Srate or Texas, County of Travis: 


374 Before the undersigned authority | 
led the foregoing iostrument of writing for all thetean parposmn, 
ecu ostrument of w 
— considerations therein od iprt se: ocal » - 
itness m re and impress of m office, at ustin, 
this 24th Dosa December, 1860. : 


P, D. GORDON, 
Notary Pubs, Treoie Co.’ Tes 


Exaisir “(C.” 
GaLveston, TEXAS, March 1860. 
John A. Green, Esq. a “hh 


Dear Sinz: Your letter dated the 27th alt. came to hand this morn- 
ing, and I hasten to answer. I have no doubt whatever that the 
pores mentioned in. your letter as now being in Austin is my 

rother, for the facts mentioned by you ee be in 

of. Having the most implicit confidence in 


hope you — 80 | 

be impossible for my brother to d "¥ 
tificate, as I want him toget the not Bi My reason for 
this request is that I bitterly nent @ foolish I 
with St. Clair several years ago. By-the-by Pooh ive. 

opinion as to what course lo pt 
375 regard to &t. Cleir,and w any 

for me to break the contract I made with lair. | 
that you “illing ¢ after the agg: am yall and prother,. 

rfectly wi to y with any request may 
Gi ive roy love to hance , cna tell him or me olen pe the 
matter in your hands, must now q andering 
settle down. | 


an 
ours, 
(Signed) | 


Exuusir “ D.” 


A Gatveston, Texas, Feb’y 28th, 1868. 
John A. Green, Esq. : 


Deak Siz: Within the past two or three week I have rec'd two 
letters from you, one of them containing St. Clair’s note. Both of 
these letters would have been duly answered had not sickness pre 
vented, my life at one time having been despaired of by the attend- 
ing physician. I am truly rejoiced to learn from your last letter 
that my brother George has not only been heard from, but is now at 
Fort Worth. Not only myself, but all of my relatives, not having 
heard anything concerning him for years, had long since given him 
up as dead. I have not seen my rer for twelve or thirteen 
years. He then seemed to be in miserable health, consumptive, 
and acted as if he was not of a sound mind. I hope you will look 
after his interest in the certificate to which we were entitled, and, 

should it prove of any value, prevent his falling in the bands 
376 of land sharks. In a conversation with a gentleman the 

other day who had a few days previous had an interview with 
St. Clair at Navasota, — says that St. Clair told him that the certificate 
had been located and that the land was very valuable. This I am 
disposed to doubt. In your last letter Fey ailude to my having 
some years ago signed my name “ John W.” and at present omitting 
the “ W.” The reason for this is simply as follows: A few years 
a relative of mine informed me that I was laboring under a m 


take in regard to my name; that it was properly —, and not John W. | 


Not thinking it was a matter of any importance, I have since that 
time dropped the W. Should you have. any information’ in your 
possession that may interest me in any way concerning, this 
matter, please let me hear from you. At any rate, after my 
brother’s interest in this matter, and I will see that he does justice 
to you in the matter. 


Yours with respect, 
(Signed) : JOHN CHILDRESS. 


° Exuisit X. J. A. G. 


Received of I. R. Worrell three hundred. dollars, which I have 
placed to the credit of John A. Green. 
May 15th, 1867. 


(Signed) J. M. LITTON. © 
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W. D. Foerzn d al. 


ve. 
Tsxas & Pac. R’y Co. d al. 


Suit pending in the district court of Tarrant, Tezat 


A To the plaintiffs and the defendant end the intery 
above-styled cause or their respective attorneys of F 
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dence for themselves 


, ? e styled cause. 


| ty ota ri hi. re te 
acres:of land in in Tarrant county, Texes, nM 
- 18567 b ee virtue of a land certificate P. 
: 878 Int’y. Did you ever do an 
‘) to do- anything for you about said 
{ main in or withdra the same from the 
}? the State of Texas; if so, what did you 
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Srats or Texas, County of Tarrant: a 
1, J. M. Hartefield, cl’k of the district court in and en Tai 
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wena, ©. Hi. Miller. <t al. to W. A. H. Milles stv, Ses Seed spar Wea: fe 
dence for themselves ef al., now on file in said court in cause 


Given under my hand and seal of said court, at office, in city of | 
Fort Worth, this 31st day of Oct., A. D. 1885. 
J. M. HARTSFIELD, 
Clerk Dist. Ct, T. C., T. 


Oross- Interrogatories. 
W. D. Foster 4 al. 


v8. ba 2831. 
Texas & Paciric Raitway Company et al. 


_ Suit pending in the district court of Tarrant county, State of Texas- 


379 Cross-interrogatories propounded by defendants to W. A. H. 

Miller, a resident citizen of Llano county, State of Texas; T. 

H. Miller, a resident citizen of Travis county, Texas; M. F. Nichols 

and A. J. Nichols, resident citizens of Runnels county, State of 

Texas, and Z. P. Houston and F. L. Houston, resident citizens of 
Gonzales county, Texas. 


Cross-int’y 1. Were you acquainted with said Thos. P. Rutledge, 
whose name is mentioned in direct interrogatory first? If you state 
when and where you knew him, and state what relation, if any, you 
sustained to him, and state whether or not he is living or dead, and 
if you state he is dead, state when and where he died, and state 
whether or not the said Thomas P. Rutledge, at the tinie of his death, 
was married or single, and if you say he was a married man, and at 
his death left a wife surviving him, state whether or not she hassub- 
sequently married, and if you say she has subsequently married, 
state to whom and when and where, and give the precise date of said 
- Marriage, and state how long she remained single after the death of 

the said Thomas P. Rutledge. — 

Cfoss-int’y 2. State your age, and state proinly the date of your 
_birth, and state where you were born, and state whether or not you 
are married or single, and if you state you are married, state where, 
when, and whom yuu married, and state the date of your marriage, 
and state your age at the time of “pa marriage. 

Cross-int’y 3. Did you ever apply to the general land office of the 
State of Texas for and obtain therefrom a duplicate certificate of said 

$20-acres certificate issued to said Thomas P. Ru men- 
380 tioned in eon Ty ist, and if you say you did, state 

by what authority you did the same, and state whether or not 
you acquired any interest in said duplicate certificate by virtue of 
and on account of your services rendered in procuring sai a 
certificate, and if you say you acquired an interest therein, a pe 
whether or not said duplicate certificate was afterwards located, 
if yea, state by whom the same was located, if you know, and the 
name of the county in which it was located, and state whether orn 
the land location was by virtue thereof, has eyer been sold, and 
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Filed November 5th. 


i 


J. M. 


Tae Srate or Txxas, County of Tarrant : 


$81 —si, J. u Hartefield, clerk of the district court of | 


tories now on file in 


Given under my hand and seal of said court, at atoffic in it Bs 
Worth, this the 9th day ie mpvenine ‘ D. 1886. : Bs 


Clerk District 


court in cause No. 2 


W. D. Foorzn of al | eee 
Texas & Paciric Raitway Compaxry a el. es 


Suit pending in the district court of Tarrant county, Texas ee 


“Tiavo ou the A. H. eaneene of 
no county, t a MY) cross inter- 
wipounded a him tbe abgesatild enon 


for mo, WT’ Daleymple, a 4 notary pablic in and for Liauo 
at my office, in Liano, on the day of November, ; 
in accordance with the accompanying commission. 
Answcre of the Witness, W. A. H. Miller 
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land. I was not aware that my brother had employ 
ton & Morris, att’ys, to represent the interests of myself and co-inter- 
veners in this suit until my brother apprised me of the fact a short 
while since, and after I had answered sume interrogatories pro- 
pounded to me in this suit, in which I stated that I was not a party. 
to this suit. Upon information received from my brother I now 
answer that I am a party to this suit and am represented hy Mess. 
Carleton & Morris, attorneys-at-law. 

To the 2nd Int’y he answers: I never did anything or authorize 
any one to do anything for me about said survey in allowing said 
original certificate to remain in or withdrawing it from the general 
land office of the State of Texas, and if the said certificate (by which 
the land in controversy in this suit wus located) was ever withdrawn 

from the general land office it was done without my knowledge, an- 
thority, or consent. 

To the 1st cross-int’y he answers: I think I have a very indis- 
tinct recollection of Thomas P. Rutledge ; cannot say for certain that 
I knew him. If I did it was in Gonzales county, Texas. It has 
been my re 20 ager rte life that Thomas P. Rutledge was 
my uncle, being the husband of my mother’s sister. Thomas P. 
Rutledge has been dead, or so considered in Gonzales county, for 
about thirty-five years. I heard that he died whilst on a trip East 

of vellow eer or cholera. I do not now remember which. 
383 It was so reported and a as true, and he hasnever been 

considered other than dead since the report. I think that 
Joel Hamilton and other reputable citizens of Gonzales county, since 
dead, were with Thomas P. Rutledge when he died, and retarned 
and gates the fact of his death. I think I was present in 1851 
or 1852 when my aunt, Eliza Ann Rutledge, widow of Thomas P. 
Rutledge, was married to William L. Foster. I think they were 
a at the residence of maternal grandfather, Colonel John G. 

ing. 

To 2nd cross-interrogatory he answers: J am 39 years old, and 
was’ born in Gonzales county, Texas, on Jan’y Ist, 1846; am mar- 
ried ; was married to Miss Kate Golson, in Waco, Texas, on the 3rd 
day of December, 1872, and was 26 year- 11 months and two days 
old at marriage. 

To 3rd int’y he answers: My brother, T. H. Miller, and myself, 
under the firm name of W. A. H. & T. H. Miller, did apply to the 
General Land Office for and obtain a duplicate certificate of said 320- 
acre certificate issued to said Thomas P. Rutledge, mentioned in 
direct interrogatory, as agents and attorneys of W. L. Foster and. 
wife, Eliza Ann Foster, under and by virtue of a power of 
authorizing us so todo; I have not now the power of attorney of 
copy thereof before me, and cannot say whether said power of at-. 
torney was — with an interest or not, and, if so, what that the 
interest was. I know we were to get some compensation for our 

services. The certificate or land located by virtue thereof was. 
$84 sold by Foster.and wife through myself and brother as their 
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agents. My brother, acting for our firm and Foster and wife,. 


that Rutledge had madea wi 
any rights in the property of Rutledge. " 


385 Srars or Texas, Liano County: 


I, W. T. Dal aple, notary public in and for Liano county, Texas, 
do hereby certi at the foregoi 5 emg of W. A. H. Miller, the 
witness before named, wefe made before me and were sworn toand : 


subscribed before me by the said witness. oe 
Given under my official signature and seal this the 13th day of 
November, A. D. 1885. whe bee 
W. T. DALRY 

Notary Public, Llano County, 

Srats or Texas, County of Runnels: 
W. W. D. Foornr é al. 

ve. 

Texas & Pa. R’y Co. e al. 
Suit pending in the dist. court of Tarrant Co., Texas. 


bia 2831. 


nty of Runnels and State of 
A. J. Nichol 
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386 Int’s Propounded to M. F. Nichols, First Witness. 


In answer to the lst Int. the witness says: 

Answer. | ain. 

In answer to 2nd Int. witness says: 

A. I did not. I never did anything myself or authorize any one 
to do so for me until about some time in Oct., 1884. I gave T. H. 
Miller, of Austin, Texas, a power of att’y to — for me in recovering 
or endeavoring to recuver my interest in the Rutledge estate. 


Answer to Oross-Interrogatories. 


In answer to cross-interrogatories the witness says : 

Croes-int’y lst. Yes; I was acquainted with bim. I was quite young 
when I last saw him ; was not more than six years old. This wasin 
Gonzales county, Tx., where he was living at the time. He was an 
uncle of mine by marriage. He had married my mother’s sister. He 
is dead ; died in Arkansas, and I believe in or near Helena, but am 
not positive about that. He died with cholera, but I do not remem- 
ber the year in which he died. He was married and left his wife 
surviving him. She married again in a short time after the death 
of Mr. Rutledge to a gentleman by the name of Wm. L. Foster, in 
(Gonzales Co., Texas. I do not recollect the date. I was at their 
marriage, but was too young to remember the date. She only re- 
mained single a short time after the death of Mr. Rutledge. prob- 
ably not more than six months, but cannot say exactly ; I know it 
was not very long ‘ 

To the 2nd X Int. witness says: I was forty-two years old on the 
Ist day of last March. I was born in Gonzales Co., Texas, on the 
Ist day of March, A. D.18843. Iam married. I married July 22nd, 

1861, to W. V. Ramsey, in Gonzales Co., Texas. He was m 
387 first husband. He is now dead; died Nov. Ist, 1869. 

married the 2nd time to my present husband, A. J. Nichols, 
Oct. 26th, 1871. I was 18 n yeras old at the time of my first mar- 
riage and was 27 years old when I married my present husband. 

To X Int. 3rd she answers: Idid not. I knew nothing about such 
certificate until a little more than one year ago. I kn-w nothing of 
either the original or duplicate certificate. 

(Signed) M. F. NICHOLS. 


Direct Interrogatories Propounded to A. J. Nichols, 2nd Witness. 


To first Int. he answers: 

A. Iam. . 

To 2nd Int. he answers : 

I never did anything myself nor authorized any one else to do any- 
thing for me until about a year ago. when I joined my wife, M. F. 

ichols, in the power of att’y to T. 

wering him to act for us in recovering or endeavourin- to recover 
oe interest in the Thomas P. Rutledge estate. 


H. Miller, of Austin, Texas, em- _ 


~ 
+> 


Tug Strats or Texas, County of Tarrant : 
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388 
To the 3rd X Int. he answers: cate 
I never did and know nothing about either the origival or upli- 
cate certificate until about one year ago, when I ses my wifein 
the aw of a7 mentioned in my answer to D. 3 
Signed NIGCE 


And said answers to the direct and cross pce al have been 
reduced to writing by me at the time and sid, were 
then -_ there sworn —s subscribed to | : 


y at my 
office, in the town of Runnels, wade of Runnels, Temes this 18th 
day of November, A. D. 1885. ae 


W. D. Fosrer 4 al. 


v8. 
Tex. & Pac. R’y Co. 4 al. 


I, J. M. Hartefield, clerk of the district court within-and 
sonaty of Tarrant and State of Texas, do 


pages are a true and correct of al 
proce fu and orders made in the abeve-entitled 


\ No. 2831. 


889 ou. & Ot Wh Weasel ot ah one the aie 
being numbered 2831, now on file in said district court in 
said cause; and also that the ng bill of costs is a true and 
correct statement of all costs in cause incurred. 
Witness J. M. Hartsfield, clerk of the district court within and 
fur the count of Tarrant and said State of Texas. 
Given u y hand and seal of said cour, at olen, in Fort 
ite = hig Apel Bb A. D. 1886. . 
SEAL. 
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(Endorsed :) No. 258. W. D. Foster e al: ve. Texas and Pacific 
R’w’y Co. @ al. Filed, Waco, Texas, April 12th, 1886. (Signed) J. 
H. Finks, clerk. No. 934 law and 88 ch’y. W. D. Foster 4 al. vs. 
Texas Pacific R’w’y Co. eal. Filed, Dallas, May 1,1886. (Signed) 

A. J. Houston, clerk, by Jas. D. Adams, deputy. | “ 


890-892 Motion to Remand. | 
In U. S. Circuit Court, Northern District of Texas, at Waco. 
W. D. Foster ef al. 


v8. 

Texas & Paciric R’y Co. ed al., Tuomas H. Minier ef } No. 253. 
al., Wm. Dunlap é al., & Martha R. Worrell e¢ al., In- 
terveners. 


And now come the defendants, Texas & Pacific Railway Com- : 
pany: Gulf, Colorado and Santa Fé Railway Company, and Eliza- 
J. Daggett and her. husband, E. B. and move the 
court to remand this case to the district court of Tarrant county, | 
Texas, from which the same was removed into this honorab | 
court— 
Because this suit was instituted by Wm. D. Foster, suing for him- . 
self and as guardian for his minor children claimi se land in A. 
oe matin P y virtue of a location and survey of the P. Rut- e 


——— 


edge certificate, whereas the interveners, Martha R. Worrall and , 
others, intervened in this cause, asserting title thereto by virtue of 

a location survey and patent to the heirs of John Childress, dec’d ; 

and which said claim of title is entirely distinct and separate from 

the Rutledge, but alleged to embrace the same land. Said inter- 
veners, upon whose application this cause was removed into this 
court, were and are non-residents of the State of Texas, and are as- ) 


serting a legal title to suid land by virtue of eaid Childress patent, 
and which could not have been affected in any way by the decree 
which might have been rendered in the original cause. ‘ 
use said interveners could have instituted their suit in the 
United States circuit court in the first instance upon their : 
legal title against such of the other parties to this suit as would 
have been necessary to maintain the same. 
Because by said removal the said interveners are and were 
393 permitted to impede and delay this trial of this cause as be- 
tween the original parties thereto. oe 
WATTS & WORD, ) J - 


Att’ 
DAVIS, BEALL & foa 
Att'ys for Def't R’y Co.'s. 


Endorsed: Motion to remand. Filed Apr. 13,86. J. H. Finks, 
cl’k. Filed May Ist, 1886. A. J. Houston, cl’k, by Jas. D. Adams, 


e 
: 


dep’ty. 


Cabell, United 
Hall, and J. H. Finks, clerk of said 


lowing proceedings were had and done, to wit: a 
W. D. Foergn of al Boy 
. ow. | No. 268. aaeee 
Texas & Paciric R’y Co. ¢ al | yet (A 
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395 W. D. Fosrsr 4 al. bi 
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Tex. & Pac. R’y Co. 4 al. 


by their 
to transfer 


This day came the 
defendants’ 


bee 


ks, clerk of the circuit court of the » United tates in 
annexed to be a true cop of all orders ntered i 


Jno. H. 
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R’y om 4 aie, Aeteedonia, os fully as the same remain on file and of 

record in said case in my office. ' rs 
In witness whereof I hereanto subscribe my name and affix the 

seul of said court, at office, in the city of Waco, in said d 

this 29th day of April, in the year of our Lord eighteen hund 


and eighty-six, and of the American Independence the 111th year. 


(sEaL.] JNO. H. FINKS, 
. Clerk of said Court. 


Endorsed: #88. Chancery. Filed May 1,1886. A. J. Houston, 
cl’k, by Jas. D. Adams, dep’ty. , 


396 In the United States Circuit Court in and for the Northern 
District of Texas, at Dallas. 


Wwm. D. Foster e al. 


v8. 
Texas & Paciric Raiiway Co. et al., Defendants, 
and Thos. H. Miller e al., Interveners, and Wm. Law. No. 934. 
Dunlap e¢ al., Interveners, and Martha R. Wor- 
rall e al., Interveners. 


In the above-styled cause come now the interveners, Thomas H. 
Miller, W. A. H. Miller, and M. F. Nichols, joined by her husband, 
A. J. Nichols, and move the court to transfer this case to the equity 
side of this court, and to order the parties to the same to replead so 
as to conform the pleadings in the case to the rules of equity, plead- 
ing, and procedure, and that these interveners have.leave to file a 
bill of complaint in this cause in equity against the defendants 
herein and the other interveners on or before the first Monday in 
June, A. D. 1886, and that the defendants to said bill, being alread 
in court, be required to demur or plead or answer or to demur 
plead and answer said bill on or before the first Monday in July 
without further notice or subpena, subject to the same won real 
for failure to demur, plead, or answer said bill on or before the said 
rulé day in July as may ordinarily follow a failure to demur, plead, 
_or answer to a bill in equity at the time required by the rules gov- 
erning the chancery practice in this court ; and for grounds for this 
motion these interveners show to the court that the original plain- 

tiff in this cause has taken a nonsuit in the State court; 
397 that, as appears from the third amended original petition of 

intervention in this cause, these interveners claim the land 
in controversy in this suit under an equitable title thereto, and are 
out of possession of the same, and prayed in the State court for a 
judgment for the land and a writ o ion and for general and 
equitable relief; and also, in their plea in reconvention and cross- 
action to the suit of the interveners, William Dunlap ¢ al., alleged 
that the last-mentioned interveners were claiming title to the land 
in controversy by virtue of a legal title by, through, and under a 
patent unlawfully and wrongfully obtained in di of these in- 
terveners’ rights, and prayed the court to divest the title to said 
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interveners Wm. Du the | 
Warrel e al. claiming to the legal title to 
the original defendants also claimi - | 


these interveners may appear entitled u 


of this case. 
CARLETON & MORRIS, °°" 
Attys for Interveners, T. H. Miller ¢ al. a 


We service of the within motion for the defendants, | 
beth J. a eta tates 1886. — 
WATTS & WORD 


Att’ys for said 
We accept service of the within motion May on 1886. — 


s + Hs 
. J5 0 3s 


ER, 
miinkseleielisees: Done oe 


1886. 


GARDNER RUGGBY, ua a 
Atty for Martha P. pg + ‘ee 


We accept service of within motion M = 1886. 
: DAVIS, BEALL & ROGERS, 
yr T. & P. By On, 


Endorsed: #88. Ch’y. No. 984. Motion docket18; Filed 
12, 1886. A. Houstoa, el’k, by Jas. D. Adams, dep'’ty. 


Motion Docket. 
Wu. D. Foster e al. 


v8. 
Texas & Paciric R’y Co. e al., Defendants, & 
Thos. H. Miller e al., Interveners, & Wm. Dun- Law. No. 934. 
lap et al., Interveners, & Martha R. Worrall 


et al., Interveners. 


May 171, 1886. 


On this the 17th day of May, A. D. 1886, came on to be heard the 
motion of the interveners. Thomas H. Miller, W. A. H. Miller, and 
M. F. Nichols, joined by mArapesn, A. z cagaer to transfer om 
cause to the equity side of this court and to order a ing in 
said cause rice Ba the same to equity pleading phir pecan: «a 
and to fix the time within which said iuterveners might file their 
bill in equity against the other interveners and the d ts, and 
the time within which such bill should be demurred to, to, 
or answered by the defendants thereto; and the court having in- 
spected the record and 0) egmare that the grounds of mo- 
tion as stated are true, and that said motion ought to be granted, it 
is therefore ordered that said motion be granted and that this cause 
be, and the same is hereby, transfe to the equity side of this 
court, and that the clerk of this court forthwith et said cause 
on the chancery docket of this court ; and it is further ordered that 
the interveners cage beg motion have leave to file, in lieu of their 
former pleadings in this cause their bill of complaint in equity 
against each and all of the other interveners and defendants now in 
this cause, which bill shall be filed on or before the 20th day of 
May, A. D. 1866. 

400 And it is further ordered that the defendants to said bill 
be allowed until the first Monday in July, A. D. 1886, to de- 

mur, plead to, or answer said bill, at which time the defendants to 
said bill are required to demur or plead to or answer said bill with- 
out other or further tfotice or subpoena, subject to the same conse- 
quences and process that would, under equity rules, practice, and 
rocedure, follow a failure to demur or ahead to or answer other bills 
in equity at the time required under the rules of equity procedure. 


401 In United States Circuit Court in and for the Northern 
District of Texas, at Dallas, Sitting in Chancery. 


‘In the Case of Wu. D. Foster e al. 
v8. 3 4 
Texas & Paciric R’y Co. e al., Def'ts; Toomas H. Mitier 4 al, 
Martha 


Interveners, and William Dunlap e al., Interveners, and 
R. Worrall e al., Interveners. 


In the above-styled cause come now the in Thos 
Miller, W. A. H. Miller, and M. F.. Nichols, joined by ber . 


 s 
Oe on 


Texes, at Dallas, Texas, Sitting to Boley. 


Tuos. H. Muzzr and Ww. A. H. Mitterand M. F. Maomous, J 
by Her Husband, A. J. Nicuots, Plaintiffs, 


Tus Texas awp Pactric Raitway Company, 
ver City Ruilway Co., Elizabeth J. . 
William Dunlap, M. E Graham, John Graham, Johan Co 
Mary C. Cook, Alfred Worrall, Martha R. Worrall, Eéward 

Worrell, E. R. Worrall Rachel E. Phipps os ey ; 

402 Martha Thomes and Williem Thomas, Rebeoea und 

Elizabeth Dewees and William Dewees, and Zabalon Wor- 
rall and John Worrall, Defendants. 6: 


To the Bree te circuit court of the United States for vei = 


me H. fe i Travis county 
of the State of Texas; William A. HD 


Railwa a oo ng. orth and nent | f pod 
pany, The Gulf, Colorado and Santa Fé Railway ‘WhKD 
railway companies are all corporations duly 1 y vampany: nder 
— by virtue of the laws of the State of Texas, and are one Cf. 

of Texas, the said Texas and Pacific Railway Compan 
ge incorporated under the laws of the United States by 


gat = sae Wed ams “An act to incor 
Railway Company and ely ESS 


of te road and for ether perpen anpreves ond 1872 
and act supplementary thereto, SOE er he 

feme covert, and husband, | 
both of whom are uleas "or Tarrant panna Tag 


beth J. Daggett, 


William a a 


e devisees under the ig: will and testament.of M. E jm 
deeian: oe is — citizen of the county of McClellan and § 
15—1086 


nd beac M. ia M. Tilney, 


ae is. ee 
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ra 
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Cook, feme sole, of the county of Bellment, 


in, and 


State of ( D citizen of the State of Olio; and John Cook, a 
minor, who has intervened in this cause by his next friend, the 
aforementioned 


d Mary C. Cook, who it is prayed may be —— 
guardian ad litem for said minor, the said John Cook also being a 
citizen of the county of Bellmont, State of Ohio; William C. Hodgen, 
Harriet Gillilan, with whom her husband, Henry P. Gillilan, is 
ioined for the purposes of this suit; Hattie Randolph, with whom 
her husband, Cameron W. Randolph, is joined for the purposes of 
this suit; Emily Gifford, with whom her husband, Myron A. Gif- a 
ford, is joined for the purposes of this suit; Ida May Chapin, with / 
whom her husband, William Chapin, is joined for the pu of 
this suit, and Elija B. Crew, all of whom are citizens of the State of 
Minnesota ; and Martha R. Worrall, Edward P. Worrall, Alfred Wor- 
rall, E. R. Worrall, Rachel E. Phipps, and her husband, Aaron 
Phipps, all residents and citizens of the county of Morgan, State.of 
Ohio; and Martha Thomas and her husband, William Thomas, who 
are residents in and citizens of the county of Athens and State of 
Ohio; Rebecca W. Bundy, Elizabeth Dewees, and her husband, 
William Dewees, who are residents in and citizens of the county of 
Hennepin, State of Minnesota; and Zebulon Worrall, who is a resi- 
dent in and a citizen of the county of Wright and State of Minne- 
sota; and John Worrall, of Lynn county, State of Iowa, and a citi- 
zen) of said State, all of which defendants, other than those who have 
been hereinbefure stvled original defendants, will be styled inter- 
vener defendants; and thereupon your orators complain and 
say— ‘ 
404 1. That on the 20th day of March, A. D.1839, the board 
of land commissioners of Washington county, Republic of 
Texas, issued to Thomas P. Rutledge, a single man, a conditional 
land certificate for 320 acres of land, which certificate was numbered 
47, and was issued in accordance withthe terms and under and by 
virtue of an act entitled “An act to extend to late emigrants or 
those who may emigrate within a speciljed time a donation of land,” 
passed on ae | 4, 1839, as by a certified copy of said certificate, 
when produced, will appear. 

+ hat by virtue of said conditional certificate the said Thomas 
P. Rutledge became entitled to receive from the Republic of Texas 
320 acres of land out of any of the public domain of the said Re- 
public; upon condition that he remain permanently witbin the Re- 
public of Texas, and do and perform any and all duties of other 
citizens for the term of three vears, after which time, having per- 
formed said conditions, the suid Thomas P. Rutledge would be en- , 
titled to receive from the Republic of Texas an unconditional deed “a 
or certificate for that quantity of land, to be selected, located, and 1 
surveyed according to law. 

3. That afterwards, to wit, on Oct. 27th, 1840, said conditional cer- 
tificate was reported and recommended asa genuine claim 
aguinst the Republic of Texas by duly appointed and gualified com- 
missioners appointed and acting under and by virtue of an act 
passed January 29th, 1840, by the congress of the Republic 


i 


by a duly’ authorized officer and by him duly 
field-notes of which survey were examined and 
of Fannin district, and mond 


Fannin district, ag by a certi hed opr oa 

aud endorsements thereon, when produced, wi 

5. That on yypors 2 12, ‘1848, hid field-notes, 1 
ments and said conditional certificate, were whaiaait: 
general land office of the State of Texas and received b 
sioner of said office and filed therein aud Te 
book of third-class claims for land kept in said je, where 
certificate has ever since remained, by virtue of wich lee 
survey, and return of field-notes on the same'to the land offic 
aforesaid the said conditional land certificate: and the ineh 
conditional right to land, of which said certificate orely 
evidence, become and was located and attached to said ‘aed al 
remained attached thereto until the location in | + Cor 
hereinafter mentioned. be 

6. That while said right to land was thus attached to said 
Fannin county an evidence that said right was now unconditic 
that is, an we land certificate for x 


sioners of Gonuales county 
a 
will appear, the 
tions u which said conditional 
said uncondi 
upon the said land in Fannin county, Texas, whebe 
certificate was located and attached, one 
both said certificates were the evidence, bei 
when said unconditional certificate was i 


fully married to Eliza A. gellar tow 

who continued as his wife the remainder hone 
8. That said Thomas P. Ru , havi 

executed, published, and deliv in due 

and testament, afterwards, to wit, on January 

this eet phan namie and venlament, 

words and. | 
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‘Grate oF Texas, County of Gonzales: ae 


Know all men by these presents that I, Thomas P. Rutledge, of 
the county and State aforesaid, being in gond health and sound 
mind and memory, but knowing the uncertainty of human life, do 
hereby declare and publish this my last will and testament. 

First. I devise, will, and bequeath unto my affectionate wife, 
Eliza A. Rutledge, all of my estate, both real and personal, for and 
during the time and period of twenty-one years from and after my 


death. 
Second. I direct that all of my mares (being thirteen in 
407 number), together with their colts, be kept, together with all of 
their female increase, for and during the period of twenty-one 
vears from and after my death. 

Third. I direct that my said wife shall have all of the male in- 
crease of my said mares for and during said period of twenty-one 
years from and after my death. 

Fourth. I direct that all the rest of my personal estate be sold b 
my executor and applied to the payment of all my legal debts an 
liabilities, and the remainder of the proceeds of said sale to be given 
by my executor to my said wife. 

Fifth. I direct, after the expiration of twenty-one years from and 
after my death, all my estate, both real and personal, shull be owned 
and enjoyed by my offspring or child or children by my said wife. 

T. P. RUTLEDGE. fseat.] 


Sixth. I devise and bequeath one yearling colt, called Bois D’Are, 
to W. A. H. Miller, and the said Miller is to let my said mares to 
said colt, to be kept as a stallion, without making any charge for my 
said mares. 

Seventh. In theevent of the death of mysaid wife preirgr ye ye 
by me at her death which may survive her, I direct that all of my 
estate, real and personal, shall be owned equally by the children of 
‘ Alsey S. Miller which may survive me which he may have by his 
present wife. 

» Eighth. In the event of the death of the offspring which I may 

have by my said wife, I direct that my said wife shall have all of 

my estate, both real and personal, for and during her life, but she is 

not during her life to dispose of any of the female increase of my 
said mares. 

408 Ninth. I do appoint the said Alsey S. Miller, of said county 
and State, my executor of this my last will and testament. 

Tenth. I direct that no other action be had on this will in pro- 
bate court except the probate and recording on an inventoryof m 
estate, to be made out by my suid executor, and the taking of bond 
and eager 4 for the execution of this will by my executor. 

This will is interlined before signing on the second page with the 
words “ W. A. H.,” and also with— _—_. 

T. P. RUTLEDGE. [sxat.) 


‘The words “Alsey S.;” and this will is also written on three pages 
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said wife Eliza and his son William 
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Signed, sealed, and delivered in the pressnce of 
scribe our names in the presence of each other f 
this seventh day of June, A. D. 1948. —s 
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That said order, dec dj 
409 as aforesaid has nev. bom see 


; whereupon 
executor of said 


11. That at the death of said Rut 
by 
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14 That on the 19th’ day of April, A. D. 1852, the said: Bliss 
Foster and her husband, William L. Foster, instituted a suit in the 
district court of Gonzales county, Texas, by their petition filed 
therein, stating the matters on which they relied, and a pre that 
said will be declared null and void and for general relief, and that 
Alsey 8. Miller be made defendant thereto, and that he be required 
to appear and answer thereto, and that no other person or persons 
was or were made a party or parties to said suit, and that no notice was 
in any manner given of the institution or pendency of said suit; that 
said Alsey 8. Miller accepted service of said petition in writing and 
waived the necessity of writ and copy on the 28th day of August, 
1852, and was not otherwise served with any process in said suit ; 
that said Miller, at the fall term, 1852, of said court, filed his answer 
as executor of said will, admitting the truth of the facts stated in the 
petition, and asked for the order of the court as tothe distribution 
of the property of said estate; that said William Ru . the minor 
son of Thomas P. Rutledge, deceased, your orators are informed and 
believe and on such information and belief allege the facts to be, was 
not made a party to said suit or served with any — therein, 
but only represented therein, and an answer filed for him by oneS. B. 
Conley, as guardian ad litem, although said Conley was never ap- 
pointed guardian ad litem forsaid minor or otherwise had authority to 
appear for said minor in said cause, and that said minor did not 
wise appear in said cause; that none of your orators were ever in any 
manner made parties tosaid cause or became parties thereto, and that 
no citation or other process was ever prayed for or obtained 
411 in said cause against your orators or any of them, and that 
no one of your orators was ever served witlt‘any citation or 
other — in said cause or represented by any person oF persons 
in said cause or had any knowledge of the institution, pen , or 
conclusion of said suit until during the month of September, 1884, 
when your orators were first informed that any such suit had ever 
existed ; that ct the fall term, 1852, of said court in said cause, 80 
instituted and pending as aforesaid, without other parties or service 
of; process or notice in said cause than has just been stated, said 
court rendered and caused to beentered its decree declaring said will 
~ nulband void ; all of which proceedings and decree appear of record, 
as by a copy of said proceedings and decree when produced will ap- 
pear, and which proceedings and decree, — orators are advised, 
did not in any manner affect the probate of said will or the validity 
thereof or the rights of your orators thereunder. 

15. That at some time prior to January 8, A. D. 1852, but whether 
before or after the death of the said T. P. Rutledge your orators are 
not informed, and are therefore unable to state, some person whose 
name is unknown to your orators, but whu, your orators are m- 
formed and believe, and therefore allege, authority to act for 
said Thos. P. Rutledge, and whose acts were ratified and acquiesced 
in by said Eliza Foster and William Rutledge, and at a time when 
your orators had no right to interfere with the control or 
ment of said certificates or lands, caused said unconditional fi- 
cate to be located according to law on 320 acres of land in Tarrant 
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Temtion, and by virtue of said certificate or otherwise, to 
of the owners of said location. | 


Rutledge, the only offspring of said Thomas P. Rutledge, departed 
this tite, Sheaiumn it” became certain that Eliza Foster, who was 
et still alive, would die without issue of said Rutledge surviving 
her's that on the death of said William Rutledge the said Eliza A. 
Foster, through the provisions of said will, became entitled to have, 
hold, use, occupy, and otherwise enjoy and possess, exclusively, 
414 _ the said land in Tarrant county hereinbefore described for 
and during her natural life,and your orators, H. 
Miller, W. A. H. Miller, and M. F. Nichols, by the provisions of said 
will, become invested with the equitable title in and to said land in 
Tarrant county; to have and to hold the same unto them, their 
heirs and assigns, forever, subject only to the said life estate of said 
Eliza Foster, until the termination of ee yr orators would not 
and did not have possession or any right to the ion, use, or 
enjoyment of said land ; that at the death of said William Rutledge 
all authority which any person had to control said location for him 
and said Eliza Foster against your orators in such manner as to 
abandon, injure, or destroy your orators therein ceased, and that 
thereafter no person or persons, save your orators, had any authority 
to abandon said survey in Tarrant county, or to withdraw said land 
certificates or either of them from the general land office of this 
State, and that your orators never authorized, nor did any one of 
them ever authorize, any person or persons to withdraw said land 
certificates from suid land office, or to in anywise abandon or disturb 
said location in Tarrant county in any manner whatever, or to do 
any act or thing about said location or said certificate, and that your 
orators did not themselves, nor did any one of them, ever withdraw 
said certificates or either of them from the said land office, or in any 
manner abandon or disturb said location and survey by virtue of 
said unconditional certificate. 
; 20. That your orators are informed and believe, and on such in- 
formation and belief allege the facts to be, that Henry Beaumont, on 
Moreh 9, A. D. 1852, had authority to control said unconditional 
ificate and location in Tarrant county, Texas, for the then owner 
of said location and certificate, subject to the contingencies in 
415 favor of your orators provided in said will, which might 
occur and vestan interest in your orators, and that said 
Beaumont, having such authority, employed and en one M. 
T. Johnson to take charge of said certificate and location for him 
(said Beaumont), agent for the owners, and to account to said Beau- 
mont, “agent,” for his, “said Johnson’s” conduct and management of 
sr ve) cates and location thereof for said Beaumont, agent as 
aforesaid. | 
21. That afterwards, to wit,on June 23, A. D. 1856, said M. T. 
Johnson, conspiring with one E. M. Daggett to cheat and defraud 
the owners of said certificate‘and location out of the same, he, said 


M. T. Johnson, by his deed in writing, dated June 23rd, A. D. 1856, 


executed and delivered to suid E. M. Daggett, burgained, sold, and 
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delivered the ssid land to E. M. and pearl the 
to control my and survey, & 
ing that M. T. Johnson had no right, title, or interest in the 

survey or said certificate ; that said E. M. Bien. ver pangr id de 
or transfer from said E. M. Johnson to be in the records 
deeds of Tarrant county ; and although, after the purchase of 1 
same land under a subsequent location and patent, as hereinafl 
will be fully stated, said E. M. Daggett has not been publicly esse 
ing any claim to said land under said conveyance from M. P. Ja 
son, yet that the fact that said deed was eo recorded as afon 
makes the same a cloud upon the title of your orators and hit 
and delays the sale of said land by your orators, and ciate 
market value of said land. | 
416 22. That said unconditional certificate was registered 
wy Sree by the cominissioners of claims of the State of Texas 
and was y established as —— and valid on December 1ith, 
1857,as by a certified copy of said certificate and endorsement thereot 
when produced will appear. 7 ae 
That during the year A. D. 1867 said survey in Tarrant county 
Texas, 80 made as aforesaid by virtue of said uncondi tif. 
cate, caused to —, was delineated und marked asa valid survey bi p th 


which the said 


ed, neglected, and refused to a patent 
on said location and by virtue of said certificate to said. fe 


and injuries done to your orators’ righ 
the defendants and those under whom 


417 orators further show that on March 9, 1860, 
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was in 
which the said John Childress, deceased, acat 
ee of his emigration to 
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and ns the head of a family, ata time when the laws of Texas sectited 
to him the right to a certificate for a league and labor of land, ue the 
head of a family, in consideration of such early emigration to Texas: 
wherefore the right which said Childress acquired to said Jand, and 
in consideration of which said certificate was issued, was a com- 
munity property right between said John Childress and his wife, 
with whom he emigrated to Texas, and that when said certificate 
issued she or her heirs was entitled to one-half interest in said certifi- 
cate and became the owner of that interest in the same. 

25. That your orators are informed and believe, and upon such 
information allege the facts to be, that said John Childress, to whose 
heirs said certificate was issued, died some time prior to the year A. 
D. 1849, leaving John W. Childress and George Childress, his two 
sons, surviving him, who were all the issue or descendants of issue 
which the said John Childress left surviving him. 

26. That the said wife of John Childress, deceased, after his death, 
married one “ Miles Johnson,” by whom she had one child named 

Mary Johnson, and that afterwards, prior to 1860, the mother 
418 of said Mary Johnson died intestate, whereby said Mary 

Juhnson, George Childress, and John W. Childress each in- 
herited one-third of the one-half of the said certificate owned by said 
wife of John Childress, deceased, who was the mother of said George 
and John W. Childress and said Mary Johnson. 

27. That on the — day of , 1860, after said land certificate 
was issued, said John W. Childress, claiming to be sole heir-at-law 
of the John Childress to whose heirs said certificate issued, for a val- 
uable consideration, sold and transferred, by his deed of transfer in 
writing, to John A. Green, of Austin City, Texas,:one-third of said 
land certificate, with the right to locate his, said Green’s, one-third of 
said certificate separately and for said Green’s sole benetit, and there- 
upon delivered said certificate to said John A. Green. 

28. That on May 15, 1867, said John A. Green, fora valuable con- 
sideration, at the instance and request of I. R, Worrall, sold, trans- 
ferred, and conveyed, by his deed in writing, to Adeline 8. Worrall, 
wife of said I. R. Worrall, to be her sole and separate property, the 
one-third of said Childress land certificate. 

,29. That on January 28, 1868, said I. R. Worrall, acting in his own 
name, but for his said wife Adeline, with full notice of your orators’ 
a. in and to said 320-acre tract of land in Tarrant county, here- 
inbefore described, but in total disregard of your orators’ rights and 
with intent to unlawfully and fraudulently defeat the same, applied 
in writing to the surveyor of Tarrant county to survey for him said 
320-acre tract of land, by virtue of said Childress land certificate, 
and adopting the field-notes of said Rutledge location and survey 

as a full description of the land the said Worrall applied 
419 for, he having delivered said Childress certificate into the sur- 

veyor’s office of Tarrant county; whereupon said surveyor, 
at the instigation of said Warrall, wrongfully and unlawfully received 
suid file and made said survey, not on the ground, but by adoptin 
the field-notes of said Rutl ge survey, which field-notes the sai 
surveyor certified to the general land office on May 28, 1868. 
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; general office of the Stat 3 Tex 
whereupon the commissioner of the general land'o se Of the 
of Texas, at the fraudulent instigation of said 


of your get t inand to said land, issued a pa ent t 
land in name comapiate ner, and 
under the seal of the 1 land office, to the heirs of Jo 2 
drese, deceased irs or assigns, as by a certified copy ¢ 


arin priced wil i Googe hiram for «van 
on as 
ble consideration, executed and delivered to E. M: 
whom the Daggett defendants hereinbefore nomeed oh 
title,a quitclain deed conveying all of his, the said x ress, 
right, title, and interest in said 320-acre tract of land tid E. M. 
Daggett with general warranty of title. i 

32. That on Se ber $0, A. D. 1860, said I. R. Woerall and 
Adaline 8. Worrall signed and delivered to E. M: 
ment in words and figures as follows, after having sekuowledged 
the same, as shown by the notary’s certificate indorsed thereon : 


420 Tue Srate or Texas, Travis County: 


Know all men by these presents that we, the undersigned, | 3 
Worrall and Adaline S. Worrall, his wife, of of the State and cou 
aforesaid, for and in consideration of the sam of three hundred 
lars ($300.00) to us in hand paid hy E. M. 
Tarrant and same State, the on of whi 
edged, have bargained, and sold, and do by tows 
transfer, and convey, unto him, the said E. M. . 
tract or 4 pence of land lying and being in Tartant 
aforesai the town of Fort Worth, and described as 
(Here follows a description of the land, which esoription i 
the whole of the said cre tract claimed b yourannensentiiiples 
before set out.) After describing said land said instrument ‘con- 
cludes as follows: 

“ Being the same land on which the said Daggett now lives and 
which was patented to the heirs of John Se yeert o i 
No. 511, dated June 17, 1868, for 1,806,336 — 
land bei the separate property of Adaline 8. arrall, ae 
by deeds John W. Childress and George 
said John Childress, deceased, to John A. Green for 
certificate for one league and one labor, granted to John W. Childress 
heirs, and said Green’s deed to the said Adeline 8. Warrall for: the 
said one-third of said certificate; which patent and deeds, being of 
record in said county of Tarrant, are hereby referred to and made 
a part of this pe ee ct nar the righte, hereditementio's 
appurtenances to same belonging or 
oe to have and to hold to him 

and assigns, forever free from the j 
aud all persons whomeoever claiming or 
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In witness whereof we hereunto set our hands and 
seals this the 30th day of September, A. D. 1869. 
(Signed) I. R. WORRALL. 
ADALINE 8. WORRALL. 
Witness 


- §. H. JOHNSON. 


Upon which deed was endorsed the following certificate: | 


Tue Strate or Texas, County of Travis: 


Before me, the undersigned, notary public in and for the county 
and State aforesaid, duly commissioned and — on this day 
personally appeared I. I’. Worrall and AdalineS. Worrall, his wife, to 
me well known to be the individuals described — and who executed 
the foregoing conveyance, and they acknowledged to me that they 
executed the same for all the uses, purposes, and considerations 
therein stated, and the said A.S. Worrall, wife of the said I. R. 
Worrall, acknowledged to me that she had signed, sealed, and 
delivered the same for all the uses re ap therein stated, and 
declared the same to be her act and deed, and that she had willingly 
signed the same and wished not to retract it. 

In testimony whereof I hereuntoset my hand and affix the seal of 
my office this the 30th day of September, A. D. 1869. 

(Signed) ny L. W. COLLINS, 
Notary Public, Travis County 


33. And your orators are advised, informed, and believe, and 
therefore aver, that said instrument of writing was not sufficient to 
pass any right, title, or interest in or to said land to said or 

to in any manner affect or operate on any title to said p 
422 erty afterward acquired to said land by said I. R. Worrell 

on account of legal defects and omissions apparent on the 
face of said instrument and the certificate of acknowledgement 


34. That on May 12, A. D. 1873, the aforementioned Mary John- 


son, by her attorney-in-fact, sold and conveyed, by deed executed 


pd delivered, to E. M. Daggett all of her interests in said land asan 
Aheir of John Childress, deceased. 

35. That on Oct. 21, A. D. 1875, the said E. M. sold and 
conveyed, by his deed in writing, to the defendant, The Texas and 
Pacific Railway Company, ninety-seven acres of said land in Tar- 
rant county covered by your orators’ said location and by said John 
Childress’ survey, described as follows: Ninety-seven acres, a part 
of the John Chiidress survey, within the corporate limits of the city 
of Fort Worth, beginning at a mound of stone for corner 565 yaras 
south of the northeast corner of the said John Childress survey ; 
thence north 87 W. 1,346 varas to a mound and stone, the northeast 
corner of a tract of 109 acres of land deeded to said railway com- 
pany by T. J. and G. Jennings; thence south 407 varas, a mound 
and stone for corner; thence south 87 east 1,346 varas,a mound 
and stone for eorner ; thence north 407 varas to the place of begin- 
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said land, in fraud of your orators’ rights to” as 
accrued to your orators by reason of the death of the life tenant ss = 
under said will as aforesaid, and, in fraud of your orators’ . 
423 equitable title to said y, have ever since = wlawflly ‘ia 
claimed the legal a equitable title: to said p i 
virtue of said deed from z M. De 


then the Tenus & Posie Raliway Company, clam i Sesid landjand 
that they may produce said d or instruments. — 4 
mere of all the interest the iM Depa eg bn amon 
owners nterest the sa . 
and under said patent to some portions mid Sb aoe aa nde 
deeds or as heirs or devisecs of said E M. 
from said Daggett and a description of wh 
orators, and which plaintiffs crave Sia 1 
424 forth in thejr answer. The land and premises 
said E. B. E. J. ince aes Seemann 
hundred thousand dollars. i 
89. And now your orators say that the said E, J. De 
B. Daggett and said Texas & Pacific Railway Compan 
to hage diet, aes and under the said: pa 
ps tare said George Childress, John W.@ 
J Sen as henteanatad auniaal have “ 
land, under said claim, after the death of said. 
Foster, and in fraad of your orators’ righ | 
40. That your orators are in | 
state the facts to Po es , 
aes Serra 
ing her said I. 
and 
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Worrall inherited from said Adaline S, Worrall one-half of her in- 
terest or claim to said Jand, and said brothers and sisters and de- 
scendants of brothers and sisters of said Adeline Worrall inherited 
the other one-half interest or claim of said Adeline S. Worrall to 
said land, which interest of said brothers and sisters or descendants 
thereof was owned at the commencement of this suit and is now 
owned by the intervener defendants, William Dunlap, Virlinda M. 
Tilney, John Graham, Mary Cook, and John Cook; and that said 
I. R. Worrall having died intestate ooene the year 1874, the said 
John Worrall and the other intervener defendants own the said in- 
— or claim of said I. R. Worrall to said land as hig-sole heirs- 
at-law. 

41. That said intervener defendants are claiming the legal and 
equitable title to all said 320-acre tract of land by, through, and 

under said transfer of one-third interest in said Childress cer- 

425 _tificate by John W. Childress and the aforesaid location of 

_ 320 acres of such certificate by said Worrall, as hereinbefore 

stated, and by, through, and under the said patent issued on said 

location to the heirs of John Childress, deceased, their heirs or as- 
signs. 

oo. And your orators are advised and believe, and therefore aver, 
that said intervener defendants to this bill are the owners of what- 
ever interest accrued to any one by the issuance of said To and 
that said intervener defendants are claiming title tosaid land under 
said conveyance of one-third interest in said Childress certificate to 
John A. Green, and the conveyance thereof from said Green to 
Adaline S. Worrall, both of which conveyances were placed on record 
in the county clerk’s office of Tarrant county about the year A. D. 
1867, and that the claim of said intervener defendants-and said 
patent and said conveyances to them constitute a cloud upon the 
title of your orators and hinder and delay sales thereof and depre- 
ciate the market value of said lands, to the great damage of your 
orators, and that said intervener defendants are threatening to take 
possession of said land thereunder and are suing your orators on 
said claim of title. 

43. And your orators further represent that they never had any 
information, belief, or knowledge of the existence or probate of said 
will or of any will of T. P. Rutledge under which they claim until 
some time during the month of Suptember, 1884, and that until said 
summer of 1884 your orators never had any information or matter 
or thing brought to their attention or notice which did or should 
have put them on inquiry as to the existence of any such will, and 

that your orator, M. F. Nichols, never knew of or had any 
426 information about or concerning said location or said land 

certificate and knew not that such location existed until 
during the spring or summer months of 1884, and that your orators, 
Thomas H. Miller and W. A. H. Miller, nor either of them, ever 
knew of the existence of said location or had any information of or 
concerning the same or of said Rutledge land certificates until dur-. 
——s ayer A. D. 1876. 
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t your orators are informed and believe, and on such in-. 


Rs | 
r abandoned pe forfei 
the owners of said 


45. That some time during the year of yor a 
Miller and T. H. Miller, learned that such land certificates! 
issued to said Rutledge, and, having made search, learned 
location in Tarrant county by virtue of said cortificate us herei rations 
fore stated, but having examined said file in the general Janc — 
and not finding said  Sneonditional certificate witl file = 


location, your orators, W. A. H. Miller and Thomas H. 
were then partners in real estate age es fry ) 
under the firm name of W. A & T. H 
otherwise had any interest in said 
a power of attorney on ber 18, 1876, from | 
relict of Thomas P. Rutledge, deceased) and her 
oster, to act concerning 
who was sole heir of her aforesaid deceased son, wn 
was sole heir-at-law of said Thomas P. Ru 
A. H. & T. H. Miller, believing that said Eliza 
owner of said certificate. — 

46. That said certificate being absent from said file to which it 
belonged, and your orators, W. A. H. and T. H. Miller, not having 
any information as to where said certificate had been ‘since it was 
located, and finding endorsed on said file the statement that said 
location omg been ited for non-return of the unconditional cer- 
tificate by A 1, 1857, your orators, Thos. H. Miller and W. 
A. H. Miller, ought said survey was forfeited and said certificate 
lost, whereas your orators have since learned that said endorsement 
was false, as said Rutledge’s conditional and aleo the unconditional 
certificate was returned to the said office prior to August 1, 1857, 
and remained there until some time after 1868 at least, when our 
orators are informed and believe, and on such information and be- 
lief allege, that said E. M. Daggett, after 1868 and before 1876, with- 
drew or caused to be withdrawn said certificate from said land office 
as aforesaid, but at what date between said years said withdrawal 
was made your orators have no information or belief. 

47. That, not knowing the truth about these matters and having 
no information or k about the same, as before stat 

orators, W. A. H. & T. H. Miller, of : 
428 from said Eliza Foster, as aforesaid, t 

them to demand and receive any la or lanc 
which che was entitled as the widow of Thora P. Ratled; 
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»,@eased, and especially to take charge of and reduce to their 
sion said unconditional land certificate No. 134, issued to en 
ledge, with power to sell said land or certificate making title in her 
name, the said Eliza Foster having added to said power the : 5 
“This power of attorney is coupled with one-half interest and is ~| 
irrevocable,” which later clause your orators first believed conveyed 
them an interest in said certificate, and so then stated by affidavit 
filed in the land office that they owned a one-half interest in said 
certificate, which said statement was based on a construction of said 
power of attorney which they afterwards were and are vow advised 
and believe was an incorrect construction, inasmuch as said in- 
strument authorized them to sell said certificate and make title in 
the name of said Eliza Ann Foster; that the one-half interest men- 
tioned meant a one-half interest in the proceeds of the sale author- 
ized in said power. 

48. That, still acting without any information or belief of owning 
any right in said certificate themselves, and in entire ignorance of | 
the same, your orators, W. A. H. & T. H. Miller, believing said cer- : 
tificate lost and said survey forfeited for the reason aforesaid, did 
now proceed to act for said Eliza Foster under said power of attor- 
ney, treating said certificate as her property, and did obtain a dupli- j 
cate of said certificate as attorneys-in-fact for said Eliza Foster, and 
as her said attorneys caused the said duplicate certificate to be located 
elsewhere in the State, and obtained patents for the benefit of said : 
Eliza Foster, but in the name of the original grantee, in whoer” ie 

name alone could patents issue on said certificate; and that ~ ' 
429 your orators, acting for said Eliza Foster, sold said land for* [ 
: 
' 


~ sie 


her, and in her name made deeds therefor by your orators, 
W. A. H. & T. H. Miller, as her attorneys-in-fact, to persons who 
are not parties to this suit or claiming any interest in the land in- 
volved in this suit. 

49. That after said original certificate had been duplicated on the 
supposition that the same was lost said original certificate was re- 
turned by some one unknown to your orators and ata time unknown 
to your orators, prior to March, 1884, and placed in its proper file 
in the general land office of Texas. i 

‘60. And now the defendants pretend and say that your orators, W. 
A. H. Miller and T. H. Miller, by so acting for suid Eliza Foster, can- | 
‘not now recover their rights in the location and survey in contro- 
versy in this suit, notwithstanding your orators, as hereinbefore 
alleged, acted in said matter as agents for said Eliza Foster and iu 
entire ignorance of the facts and of their rights in said certificate 
and without any information which could in any manner 
to your orators, or any of them, that they had any interest in said 
certificate or location, and notwithstanding none of the defendants 
to this bill nor any one who is a party to this suit was or were ever 
injured or prejudiced in their rights by your said orators’ said action 
in ignorance of the facts. 

51. And your orators further represent that the said patent to the 
heirs of John Childress and the several assertions of claim to said 

land thereunder, as has been hereinbefore stated, and the recording 


SG Bee eae 
ee ee ee te gee Ee J 

iat s ; 
*: Sy ; 


oy 


Auf 
in 


same fully and particularly, but not undar oath os 
affirmation, the benefit whereof is expressly waived by plaintifis as 
to all parts of said answers. oo ee 


+ 
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lished by decree and decreed to be the valid, subsisting, 


a the 
defendants (the facts wane which have been ie ale 
e. leged) as to who of them own the legal title which was passed fom 
/ the State by said patent to the land in question, and that your 
| 431 honors may decree that such legal title is held in for 
) your orators and that the same be divested, and that your 


| honors may by such decree divest said legal title out of said defend- 
a ants as the court may find to be invested with the seme and vest 
> said title in your orators, and that your bonors | 

| fendants having ion of any part of said » which poss 

sion was obtai under the claime hereinbefore’ stated, to deliy 

the same to your orators, and that such order may be ring ce 
injunction or writ of assistance or other appropriate remedy ; but 
your orators cannot obtain this relief your orators ‘ 

| ‘. 3. bingo. your honors ae 4 ny -_ regs By mks s four 

y your honors to possess title to or any inter 


—4a- in th said patent to convey the same to your 
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) 58. Your orators <a 7 ae 
J _-“...1. That their right and equitable title to said land may be edaby 
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land in cont to be invalid and wrongfully obtained in fraud 
of your orators’ rights, and that said agg be delivered Op 
canceled, and the said patent and the conveyance from M. T. 
Johnson and the conveyances by the heirs of said John Childress 
and mesne convevances from them to the original defendants and 
to the intervener defendants, hereinbefore described, each constitute 
a cloud upon the title of your orators, and be adjudged and decreed 
null and void and canceled and held for naught, and that the said 
cloud upon your orators’ title to said land be cleared away and your 
orators’ title adjudged, decreed, and established to be the valid, sub- 
sisting, superior, equitable title to said land, and that each and all 
of the defendants, their agents and attorneys, and all persons, their 
agents and attorneys, claiming by, through, or under said 

432 defendants, or any of them, since such defendants became 
parties to this suit, be perpetually enjoined from the asser- 

tion. of any claim, right, title, or interest in said land or any part 
thereof, or otherwise using said patent or any of said deeds or other 
instruments in writing to the injury of your orators, their heirs or 
assigns, so that your orators may obtain a patent from the State of 
Texas for said land, and that the original defendants who are in 
—— of portions of said land be ordered by the court to de- 
iver possession thereof to your orators, and that such order may be 


enforced, if necessary, by injunction, writ of assistance, or other ap> 


propriate means, aud that your orators may have such further or 
other relief as the nature of the case may require and to your honors 
may seem meet. | 

our orators pray that each and all of the defendants to this bill 
may answer the same without subpoena or other.or further notice 
or process, in accordance with the order of the court made in this 
case on May 17th, 1886, on transferring the same to the equity side 
of this court, subject to the consequences provided in said order for 


failure to answer this bill. 
| CARLETON & MORRIS, 
Att’ys & Solicitors for Complainants. 


7 7 Endorsed . # 88. ° Chancery. Filed May 18, 1886. A. J. Houston, 


chk, by Jas. D. Adams, dep’ty. 


433 In the Circuit Court of the United States, Fifth Circuit and 
Northern District of Texas, at Dallas. In Chancery. 


W. D. Foster et al. 
a 7 
Texas AND Paciric Rattway Cumpany e al., THomas H. } No. 88. 
‘Miller e al., Interveners, and Wim. Dunlap e¢ al., Inter- | ~ 
veners, and Martha R. Worrall e al., Interveners. 


In above entitled and numbered cause now come the defend- 
ants, “ The Texas and Pacific Railway Company, Fort Worth and 
Denver City Railway Company, The Gulf, Colorado and Santa Fé 


Railway Company, Elizabeth J. Daggett, and E. B. Daggett,” and, 
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their bill, that | 4 
, Fort Worth& => 
and Santa 


lic of Texas, did, on the 20th day of March, 1 
certificate for $20 acres, No. 47, to Thomas P. Rutledge by virtue of = 
the act of January 4th, 1839, as an ee ee 
434 and that by virtue of said certificate Ratledge the 
right to locate and appropriate 320 acres of land out of any. 


: of the unappropriated public domain of said co conditionally, 
j and if he permanently remained in said republic and did and per- 
formed any and all duties required of other citizens thereof for the 


term of three years that he would then be entitled to receive from 
said republic an unconditional certificate for three hundred and 
twenty acres of land, which he would then have 


the : toa 
' to any location so made by virtue of the panes pt aa 


aforesaid, or to locate the same upon that — = bre unap- 


oe oe propriated public domain of said republic other 
which the said conditional certificate had been located; but 
defendants aver that in the latter event such location herd vir- 
tue of said conditional certificate would thereby be and. 
abandoned, and it is true, as alleged on Oect.: 27th, 1840, said 
conditional certificate was rted and recommended.as:a. | 
ro — against said republic by the duly constituted authorities 

sereo 
If. It is true, as alleged by complainants, said Thomas P. Rut- 
ledge did perform the conditions required law with reference 
to said conditional certificate, and def'ts say that about Feb. 9, 1846, 
said conditional certificate was located upon the 320 acres of land in: 
Fannin county mentioned in the bill, which said land was surveyed 
the field-notes thereof recorded, and, together with said conditional 
certificate, returned to and filed in the general Jand office January 
q 12th, 1848; but as to whether said location was made by said Rat- 
' ledge or some other person these defendants are not informed ; and 
i as to whether the same remained a subsisting location until tlie 
land in controversy was located by virtue of the unconditional cer- 
tificate, they are not informed. | 

435 IIL. It is true, as alleged by complainants, that-—- October 
12th, 1846, the board of land commissioners of Gonzales =~ 
county did issue to eaid Thomas P. Rutledge an unconditional cer- © © 
tificate for 320 acres of land; but these defendants aver'that ssid = 
Thomas -P. Rutledge did not.at any time, ordid any person forhimer. © 
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judgment, and decree of said county court of Gonzales ‘county, 


or cause the same to be applied to said location made in Fanuin county 
as aforesaid, and therefore the same could at any time have been 
located upon any other of the npn public domain of the 
State of Texas or sold by the said Rutledge; and they deny the 
allegations of complainants to the effect that said uncondi 
certificate was attached to said land in Fannin county, and aver 
that said unconditional certificate was never in any manner what- 
ever applied or attached to said land. 

IV. These defendants aver that it is true, as all in the bill, 
that said Thomas P. Rutledge was,on December 25th, 1846, lawfully 
married to Eliza A. King, and that she was his first and only wife, 
and continued such until his death, which occurred January 10th, 
1850; and these defendants aver that upon the marriage of the said 
Rutledge with the said Eliza A. King, by virtue of the statutes of 
the State then in force, the said unconditional certificate became 
—o the community property of said Thomas P. and Eliza A. 

V. These defendants admit as true the allegations of complain- 
ants that the said Thomas P. Rutledge did make and publish June 
7th, 1848, the writing purporting to be his last will and testament, 
which is in words and figures as set forth by complainants in their 

bill; and they aver that said Alsey 8. Miller, therein named 
as the executor thereof, was the father of the complainants, 
Thos..H. Miller, W. A. H. Miller, and M. F. Nichols. 

VI. These defendants: aver that at the April term, 1850, of the 
county court of Gonzales county, where the said Rutledge resided 
at the time of his death, the said Alsey 8. Miller having made ap- 
plication for the probate of said writing as such last will and testament 
and after due notice had been given, as required by law, said court 
made and caused to be entered upon the minutes thereof an order, 
judgment, and decree declaring said writing to be probated as the 
will and testament of said Thomas P. Rutledge, and said Alsey 
S. Miller did qualify as executor thereof. These defendants, how- 


‘ ever, do not admit that said writing was thereby duly probated, as — 


leged by complainants, but aver that the same was not duly pro- 
ted, for that the said court in making said order, judgment, and 
decree did so upon the written affidavit of C. E. DeWitt, one of the 
subscribing witnesses thereto, which will appear from a. certified 
transcript of the records of said court herewith filed, markea “ Ex- 
hibit A,” and made part hereof, and that it is not made to appear 
from the said affidavit that said Thomas P. Rutledge was twenty- 
one years of age at the time he signed said writing, nor does it ap- 
pear therefrom that the subscribing witnesses to said writing, to 
wit, Samuel Barron, C. E. DeWitt, and Wm. H. Stewart, or ‘either 
of them, was or were then over fourteen years of age, but as to 
whether said writing was or not duly probated as the last will and 
testament of said Rutledge these defendants are informed is not 
material to them in this suit, for that they here expressly deny 
the allegations of the complainants to the effect that said order 
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to his estate after his death, pos ey aroin- 
ponies belie say that said Thomas P. o, sorne time’ 
uent to 5 tebaaedicet bik eaanenl Jonak 
to hie death, the date whereof io ushnowe-to tieura 
and delivered | 


that he did execute and deliver to | 
ing of said certificate in all | > 
was left blank as to the name colleen os tae 
Defendants aver that at the time when said certificate was eo sold 
by said Rutledge such transfers were usual, ry, ond te 
quentl wre + that any subsequent pu of the certifieste 
might insert his own name as the assignee in such fer, and 
thereby be enabled to secure the issuance of the patent tos ny 
438 land located by virtue of such certificate in his name oF as- 
signees. Defendants are also informed that said 
tional certificate was sold by said aS Se ae 
or 1849, and at the time of such sale the said certificate and | 
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in the general land office aforesaid; and these defendants ere.in- 
formed that said transfer remained among the papers of said loca- 
tion in said general land office from, to wit, prior to 1856, until, to 
wit, 1868, when and at which time they are informed that. said 
transfer was either abstracted from the general land office by some 
person without authority or else it was therein lost or d ; 
These defendants have made and caused diligent search to 
439 be madein said general land office and all other places where 
the sale would likely be found, but that they have not been 
able to find it. 

However, if these defendants are mistaken as to the said Rut- 
ledge’s executing said transfer aforesaid, then they aver that said 
Rutledge did, prior to his death, sell and deliver said certificate to 
said Brinson, whe sold the same to said M. T. Johnson. 

Wherefore these defendants say that the said Thomas P. Ru 
did dispose of and sell said unconditional certificate before his 
death, and that the same did not form any part of the assets of his 
estate thereafter; and they further aver that said Alsey S. Miller, 
while acting as the executor of said Rutledge, did not assert any 
claim as such to said certificate, and did not include the same in 
the inventory of said estate, us is fully shown by said “ Exhibit A,” 
herewith filed. : 

VIII. It is true, as alleged by complainants, that said Thomas P. 
Rutledge at his death left surviving him said Eliza A., his wife,and 
his son William, born to him by said Eliza A. July 23rd, 1848, and 
that said William was the only offspring said Thomas P. Rutledge 
ever had ; and it is true that said Eliza A. was married to William 
L. Foster July 21st, 1850; and it is also true that complainants, 
W. A. H. Miller, Thos. H. Miller, and M. F. Nichols, dre the only 
children of said Alsey S. Miller, who survived said Thos. P. Rutl . 
which said Miller had by his wife living at the time said Ru 
made said will; and it is true that said M. F. Nichols was married 
to A. J. Nichols October, 1871, and has since been and now re- 
; mains the wife of said A. J. Nichols. 

440 IX. These defendants aver that April 19th, 1852, said Eliza 

A. Foster, joined by said William L. Foster, instituted a suit in 
the district court of Gonzales county, Tex., by their petition therein 
filed, for the pu of having said will of said Thomas P. Rut- 
ledge declared null and void and the order, judgment, or decree of 
the probate or county court of said county declaring ‘said will _- 
bated annulled ; that in and. by said petition said Alsey S. Miller, 
as such executor, was made defendant, and all the apparent and 
actual rights of said minor, William Rutledge, were fully shown, all 
of which will fully appear by reference to a certified copy of said 
petition, herewith filed as part hereof, marked “Exhibit Be’ Said 
Alsey S. Miller accepted service of said suit August 28th, 1852, and 
filed his answer in said suit October 20th, 1852, as will r by 
ee to a certified copy thereof, herewith filed, ed “‘ Ex- 

ibit C.” 3 

These defendants are not informed, hence neither admit nor deny 

the allegation of the complainants, that said minor, William Rut- 
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edge, was represented by 8. 
Pa capacity, filed an answer in 
copy , herewith filed as “ : 
rev Conley was recognized by the court 
guardian ed litem of said mivor, with authority 
resent him therein. : 
Defendants aver that by the terms of said will the fir 
tate of inheritance in‘ and to all the propérty, real 
441 sonal, belonging to said Thomas P. Rutledge at 
afterwards to his estate was ~ said minor, 
ledge, at the time said suit waz 
rendered, and that under said will 
them then had any vested or certain interest 4 or estate i 
-_ ae yan and could have no such interest during 
illiam 


“yharshen as saad are informed, believe, and aver, | 
plainants were not made parties to said suit and were not served 
with process therein, for that said complainants nor m 
were or would have been necessary parties to said suit. 

These defendants aver that at the fall term, 1852, of said 
court of Gonzales county, with all the necessary parties to q 
before the court and represented therein, said court madeand caused: 
to be entered upon the minutest hereof ju ent or decree s ie 
ing the said will of said Thomas P. Ru and in effect vacated: 
said order, judgement, or decree of said county — of Gonsales 
county declaring the same probated ; that in and by said jadge 
ment or decree annualli and declaring said will the said 8. 
B. Conley is ized a eet 2 eee 
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said minor, William ge, with authority to bin 
therein, all of which will appear from a certified copy pl oe 


ment or decree of said district court of Gonzales coun is 
herewith filed as part hereof, marked “ Exhibit D };” and they 
aver that said judgement or decree of said district ~ane Gon- 
zales county, made and rendered as ne and is a valid: 
judgement or decree, and that it has n ji 


s 


: foveal 
set aside, or annulled, but has ever neustianl and still is subsisting 
and in full force, and, as these defendants are informed, be- 
442 er and aver, concludes the rsp in this suit.  - 


defendants are also informed and believe, and: there- | 
fore aver, that by virtue of the laws then in foree in of 
Texas said suit so as aforesaid instituted by 
liam L. Foster was a proceeding in rem, and that 
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posed rights set forth and stated in their bill. : 

X. Defendants admit as true that about Jan Ist, 1852, said 
unconditional certificate issued to said Thumas P. Rutledge was 
located upon the land in Tarrant county mentioned and described 
in this bill, and that the same was duly surveyed, the field-notes 
thereof recorded, and, together with said certificate, returned to and 
filed in the general land office of the State of Texas, and that said 
location was made by M. T. Johnson ; but these defendants do 
admit but here deny that said location was made for or that it 
inured to the benefit of the legatees, heirs, or estates of said Thomas 
P. Rutledge; on the contrary, the said Rutledge had previous to 
that time sold said certificate, and these defendants aver that said 
location was made for and issued to the benefit of the then owner 
of said certificate; and these defendants are informed and believe 
that said Brinson was the then owner of said certificate. 

Defendants aver that said location and survey was prior 

443 in time and in right to any other location or survey of said 

land, and they deny that said Eliza A. Foster, Wilham Rut- 

ledge, or the complainants had any right to or interest in said cer- 

tificate after the death of said Rutledge, or any right or interest in 
said location then or since that time. 

XI. Defendants aver that about the same time, or previous to the 
location of said certificate by M. T. Johnson as aforesaid, E. M. - 
gett had located a genuine and valid land certifieate upon a like 
quantity of land adjoining that so located by said M. T. Johnson, 
and that said Daggett then caused said land to.be surveyed and the 
field-notes thereof to be recorded and, together with said certificate, 
sane to and filed in the general land office of the State of 

exas. 

That thereafter, to wit, the — day of ——, 1854, said 
settled upon and commenced the improvement of the land so located 
and surveyed by said M. T. Johnson by virtue of said uncon- 
ditional certificate issued to said Thomas P. Rutledge, and having 
previously ascertained that said M. T. Johnson was the then owner 
of said land, poy png com the same from said Brinson as afore- 

M. Daggett, made an exchange of land with 
said M. T. Johnson, and, to wit, June 23rd, 1855, conveyed to the 
said Johnson the said land located by the said as aforesaid, 
and in consideration therefor said M. T. Johnson, by an instrument 
in writing dated June 23d, 1855, and duly executed by him on that 
date, transferred said Rutledge’s certificate and conveyed the land 
now in controversy, upon which the same had been located as afore- 
said, to the said E. M. Daggett; which said instrument was duly 
recorded in the office of the county clerk of the county court of 

Tarrant county, Texas, March 30th, 1857. 
444 Defendants aver that said E. M. tt in good faith pur- 
chased the said land from said M. T. Johnson, and paid fim 
a valuable consideration therefor, believing at the time that said 
Johnson was the true owner of said land. 
Defendants aver that said E. M. Daggett, from the time he 80 set- 
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land as said Daggett had conveyed previous 
after stated and 
ee ee erie 
on of sai 
this life July 14th, 1 oa that it did then becom 
said Eliza A. Fuster, who was then livin 
of said Thomas P. Rut surviving her. 
that on the death of said William Ru } the 
through the provisions of said will of said Thomas P. D 
came entitled to have, hold, use, occupy, ae otherwise enj : 
mers” A rpg the said land in controversy for and ng her 
natural Ii 
And further deny that, by reason of the of eaid 
will, at the death of cai William ee ths Lesuphadapane aa 
came invested with the equitable or other title to said land, wabjest. 
only to the life estate of said Eliza A. Foster, for these defend: 
445 ante aver that said Thomas P. Rat had sold and | dl 
REN, sa vettartimardern mens: caters: th, as hereinbefore 
sta 
Defendants also aver that said will, as hereinbefore shown, —an- 
nulled and declared void in the district court of Goosales ty, 
Tex., by a judgment or decree duly made and entered 
minutes, and which has ever since and stil] remains 
as they are informed and believe, concludes all claim of 
said ng mage a under said will. 
nts aleo aver that said land cortifionte wee the 
pepeyy at ae Thomas P. and Eliza A.; and if th 
rmine that the same had not been sold 
his life, and that said j 
or. aohaaing duype 
or su ng J . 
aver that the land in controversy, located 
cate, was the community property of said 
Ru and that by instituting and , 
said will that eaid Eliza A. elected to takeiand be 
will, and that therefore in no event could the com cones 
or claim more than a half interest in and to es land by 
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the same to said Daggett. They aver the truth to be thet said 
Johnson was then the owner, or at least claimed to be the 
446 owner, of egaid certificate and location, as hereinbefore stated, 
and said Daggett, in good faith and for a valuable considera- 
tion, purchased the same frum said Johnson and acce from him 
suid deed of conveyance therefor, honestly believing that he thereby 
acquired the title to said certificate and location. 
hese defendants also deny the truth of complainants’ allegations 
to the effect that said E. M. Daggett, after he acquired or obtained 
conveyances for said land from other persons under a subsequent 
location and patent, ceased to claim said land publicly under the 
said conveyance from said M. T. Johnson. They aver the truth to 
be that said E. M. Daggett had the actual possession of said land 
and resided thereon from the time he purchased it from said John- 
son as aforesaid until the time of his death, to wit, April 19th, 1883; 
and during the entire time he so resided upon and occupied it said 
Daggett openly and publicly claimed the same by virtue of the loca- 
tion of said Rutledge certificate and conveyance from said Johnson, 
as well as under all the conveyances to him from other parties here- 
inafter specified. 

XIV. Defendants admit, as alleged by complainants, that said un- 
conditional certificate was duly registered and approved by the com- 
missioner of claims of the State of Texas, December 11, 1857, and 
the same was thereby established as genuine and valid ; and also 
that in 1867 said location and survey, made by virtue of said certifi- 
cate, of the land in controversy had been delineated upon the official 
maps of the general land office; also upun the official map of Tar- 

rant county kept in the office of the surveyor; and that said 
447 location and survey was a valid appropriation of said land. 

However, they are not informed why a patent had not issued 
on said location and survey. 

These defendants also admit as true the allegations of complain- 
ants that on February 25, 1881, the said Eliza A. Foster departed 
this life, but they deny that thereupon complainants became entitled 
to the possession and enjoyment of said tract of land as the true 
owners thereof, for that, as heretofore stated, complainants did not 
then nor at any other time have any right, title, or interest in or to 
said land, and that they do not now have any right or title to the 
same. On the contrary, these defendants aver that said E. M. Dag- 
gett, these defendants and others claiming through him, was, were, 
and are the true and full owners of said land. 

XV. These defendants admit as true that on March 9, 1860, W. S. 
Hotchkiss, as commissioner of claims of the State of Texas, by 
virtue of law, issued a head-right certificate to the heirs ef John 
Chidress, deceased, No. 187, for one league and labor of land, and 
that said certificate was issued in consideration of the right which 
the said John Childress, deceased, acquired while a married man 
and as the head of a family, by virtue of his emigration to‘and set- 
tlement in Texas with his family at a time when the laws thereof 
secured to him the right to a certificate or other claim for one league 
and labor of land; and that said certificate so issued was a com- 
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ee ae ae 5 time said vsesittiune tedaiane | 
children living at the time of its issuance aforesaid were entitled oe 
her heirs to one-half undivided interest in said MET k Gen 
became the owners of that interest in the same. 


surviving him. i728 
And that subsequent to the death of the said Jobn repro his 

said wife married Miles Johnson, by whom she had me | perros | 

to wit, nee py cee and prior to 1860 the Sadaanae 


Geo Childress, John Ohildeee and Ma 
herited from and as the heirs of their said mot st 
half of said certificate, and that said George Childress and Jobn W. 
Childress, as the children and heirs of said John Childress, deceased, 
inherited in equal proportions the other one-half interest in and to 
said certificate. 

XVI. These defendants admit as true that a eenaiee’ to the is- 
suance of said certificate, and, as the p da on December 
24th, 1860, said John W. Childress, claiming to a tela the 1 sole heir of 
suid John ‘Childress, deceased, did execute and deliver to John A. 
Green a transfer to a one-third interest in said certificate for 4 league’ 
and labor of land, and therein attempted to authorize said Green 

to locate for himself that quantity of said certificate. tai i589 
449 And defendants also aver that at the same ae , 

are informed, said John W. Childress, 
to be the sole heir of said John Childress, deceased, pdeabtr 
delivered a transfer to John Q St. Clair toa one-third itterest fa 
said Childress certificate; said St. Clair, January 14, 1861, executed 
and delivered to J.C. Darden a transfer for said interest, and March 
28, 1872, said Darden executed and delivered to M. W. Townsend a. 
transfer to said interest; that subsequently said M. W. ad 
was adjudged a bankrupt in the United States district | 
Austin, Texas, as nts are informed, and on September | ¥ 
1869, the assignee of said bankrupt estate sold and transferred all — 
the interest said Townsend had in and to said certificate at the time 
he was adjudged a bankrupt as aforesaid to I. .° These 
defendants are informed, ,and aver that 


are in the of the intervener defendants, and they are 
hereby notified to produce the same upon the hearing of this cause. 

XVII. These defendants deny the allegations of complainants 
that on May 15th, 1867, Jno. A. Green, for a valuable con ' 
at the instance and request of I. R. Worrall, sold, transferred, and 
conveyed by his deed in rp to Adaline S. Worrall, wife of said 
I. R. Worrall, to be her sole and separate property, the one-third of 
said Childress land certificate. Defendants aver the truth to be 
that previous to said May 15th, 1867, and prior to the location of 
the land in controversy by virtue of Childress certificate I. R. Wor- 
rall had located several tracts of land in Tarrant county, yrse | 
virtue of said Childress certificate, aggregall fifteen hund 

and thirty-five acres or more of land; and that on said May 
450 15th, 1867, as these defendants are informed, believe, and 

aver, said Green sold to said I. R. Worrall fifteen hundred 
and thirty-five acres of said land, so located by virtue of said Chil- 
dress certificate prior to that date, and that the consideration paid 
therefor was the community property of said Worrall or his wife, 
Adaline S. Worrall, but at the instance and request of said Worrall 
the deed of the said Green therefor was made to said Adaline 8. 
Worrall, and that said deed did not include nor embrace the land 
in eontroversy, for that the same had not then been located by virtue 
of said Childress certificate, all of which will appear from an in- 
spection of said deed from said Green to said Adaline 8S. Worrall, 
which, and these defendants aver, — informed, believe and say, is in 
the possession of the complainants or else the said intervener de- 
fendants, and they are hereby notified to produce the same for in- 
spection and to be used as evidence upon the trial hereof. Where- 
fore dufendants aver that said Adaline S. Worrall did not then nor 
at any other time have any right, title, or interest in and to the land 
in controversy either in her separate right or otherwise. 

But if defendants are mistaken in this, then they say that on May 
15th, 1867, said John A. Green sold one-third interest in and to said 
Childress certificate to said I. R. Worrall, and that the consideration 
—e therefor was of the community estate or property of suid I. R. 

orrall and his wife, Adaline S. Worrall, and, as they are informed, 
believe, and say, that the transfer was made by said Green in blank— 
that is to say, the name of the assignee was not inserted in said 
transfer—and that the same was delivered in that condition to said 
I. R. Worrall, who was then heavily involved in debt and finan- 
cially embarrassed, and he subsequently inserted or caused tobe in- 

serted the name of his said wife, Adaline S., as the assi 
451 not for the purpose or with the intention of making the same 
her separate property, but for the purpose and with the in- 
tention to — the same and the lands located by virtue thereof 
inst and from his creditors, and that said I. R. Worrall there- 
after considered said interest in said certificate and the land located 
by virtue thereof, and dealt with the same, as the community prop- 
“y of himself and said Adaline S. Worrall. 
VIII. These defendants aver that during the years 1867 and 1868 


said I. R. Worrall made several different locations on land situated 
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: ing 1,165 acres of land, made in ) Aug 
September, 1868, in the name | 

i the remaining four of said locations, aggregating 

F and including the tract in controversy in this suit, 

: surveyed in 1868, but none of them were’ 


: either the said I. R. Worrall or Adaline 8. but t | 
wt) a same were surveyed for and inured to the benefit of the other two- 
. 7 So in said certificate. te etd Ree 


the 


4 more than one-third thereof; that the only 
; said certificate then had or claimed by 
or Adaline 8. Worrall was a one-third i 
equal to about 1,535 acres, which interest 
said John A. Green, as heretofore shown. | 
fore deny the al of complainants to the effect that 
tion and survey of the 320 acres of land in controversy 
virtue of said Childress certificate, inured to the 
Adaline 8. Worrall, and constituted the same her separate 
On the contrary, defendants aver that said location and 
reason of the facts hereinbefore shown, became and 
certificate. 
aver 


4 erty of the other part owners of said 

4 defendants are informed, believe, and oe 

. Worrall caused other locations and surveys to be in his ow 
name by virtue of said Childress certificate in Williamson, Hi 
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locations and surveys were made in 1867. 

XIX. These defendants say that it i 

plainants, that the commissioner of 
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of John Childress, deceased, for 320 acres of land in controversy. - 

However, defendants deny that this was done in di 
rights of complainants or to defraud them, for that said complain- 
ants nor either of them then nor at any other time had nor do they 
avs have any interest in or right to said. land, as hereinbefore 
shown. 

However, these defendants say that said location and survey was 
made and said patent issued in disregard of their rights and with- 
out the knowledge or consent of said E. M. Daggett, who was then 
the true owner of said land by reason of the location and survey of 
™ said Rutledge certificate and conveyance to him by said M. T. 

ohnson. 

These defendants further say that said E. M. Daggett was then 
the true owner of said land, as against those claiming said Childress 
certificate or said land by virtue of its location, etc., thereon, as well 
as all other persons claiming said land adversely, for they aver that 
said E. M. Daggett had been in the actual, adverse, peaceable, and 
continuous possession of said land, claiming the same opeuly and 
notoriously under title or color of title against all the world for more 
than three years prior to said location made thereon by virtue of 
said Childress certificate, and that by reason thereof and the statute 
of limitation of three years, then and now in force in the State of 
Texas, and which they here plead and upon which they here rely as 

well against the complainants as the intervener defendants. 
453 These defendants further aver that said conveyance from 

said M. T. Johnson to said E. M. Daggett for said 320 acres 
of land was duly recorded in the office of the county:clerk of Tar- 
rant county on March 30, 1857, and that said E. M. ‘was in 
the actual, adverse, peaceable, and continuous possession of said land 
from thence, using, cultivating, and enjoying the same and paying 
the taxes thereon, claiming the same openly and notoriously under 
said deed for more than five years prior to said location made thereon 
by virtue of said Childress certificate; wherefore they say that said 
Daggett, by reason thereof and the statute of limitations of five 
. years, then and now in force in this State, was the true owner of 
said land, and which they here plead and upon which they rely as 
against complainants and said intervener defendants. 

XX. These defendants are informed, believe, and say that said 
location, so as aforesaid made upon the land in controversy by vir- 
ture of said Rutledge certificate, was a valid location and survey at 
the time the same was made and at the time said Daggett purchased 
the same from said Johnson, and said Daggett has done no act since 
to forfeit the same prior to the location of said Childress certificate. 

They aver that said certificate was never withdrawn from said file 


or removed from the general land office by said Daggett or with his 


a with the intent upon his part to forfeit or abandon said 
ocation. Said certificate, they aver, was temporarily withdrawn from 
said land office in 1857 and submitted to the commissioner of 
claims to be registered and approved, and they aver that the same 
was registered & approved December 11th, 1857, by Jas. O. Illings- 


the 


land at the time said Childress certificate wus reon, and ~~ 
at the time of the issuance of said patent to the heine on John 
Childress, deceased. : Ae 
These defendants are informed, believe, and say that said L R 
Worrall, with the intent to defraud said and without his 
authority, knowledge, or consent, abstracted and withdrew: id Ru 
ledge certificate from the general land office, so as par a 2 1 ) 
es: location appear to be forfeited, and did ee 1 
deceive the commissioner of the land 
the i issuance ~8 aed patent to the heirs of John Ch 
However, the Pinformed, believe, and 
certificate was t and within a short ; 
land oflies und depediied emnotig the papare at aan aan | 
These defendants say that on February 5th, 1869, the aid E. is 
then having informed of said prey on Ghee 
patent by virtue of said Childress certificate, in with- =| 
out notice of any claim thereto by said Worrall snd wil either of 43 
them, and for a valuable consideration paid, purchased said 320 
acres of land from Childress, who then claimed to be, and 
said E. M. ett then believed him to be, the sole heir-at-law of 
said John Childress, deceased. At the same said eave te 
dress executed and delivered to said his deed, convey ng to 
said said land with covenants of general warranty. 3 
These dants deny the allegations of Or complainant 
ance was and is a quitclaim deed, aud aver 
ro an absolute deed conveying said land to | 
gett, which will fully appear pear by orp to 
is herewith filed as part of this answer, mark | : 
which said deed was duly recorded in the office’ | the = 
county court of said Tarrant county on March 4th, ‘hesede- = 
fendants aver that at the time of said sagem tt we a 
knew that eaid location, survey, and patent by 
dress certi”*ate did not constitute title to the said 
Nevertheles., as said land was then occupied 
yore: phambenings tab ote oat epewant | 
confused by reason of the loss of suid sonier fate eubd hala ‘homas P. 
Rutledge to said unconditional certificate, and by reason of said f. 
R. Worrall having as aforesaid wrongfully withdrawn said certifi- 
cate from said land office, the said Daggett elected to buy his peace’ 
from said George Childress rather than incur the d trouble 
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Catron and V. K. son with said Green for procuring 
suance of said certificate to the heirs of John Childress, deceased, and 
wonufirming said Green’s rights to one-third interest therein, and 
therein providing for a partition of the balance of said certificate 
between said George and John W. Childress, which said 
is either in the possession of the complainants or the intervener de- 

fendants, and they are hereby notified to produce the same 
456 upon the trial of this cause. They also aver that said agree- 

ment was made by said Catron and Stephenson with said 
Green without the authority of said George Childress, and they are 
informed, believe, and say thatsaid instrument of writing soexecuted 
and delivered by said George Childress to said Green did not and could 
not affect the rights of the said Daggett previously acquired by him 
from said George Childress. 

XXI. These defendants aver that on September 30, 1869, the said 
E. M. Daggett then having been informed that said I. R. Worrall 
and Adaline S. Worrall were also asserting some kind of a claim to 
said 320 acres of land by and through said Childress certificate and 
patent, although he well knew that he was the true owner thereof, 
and that they had no title tosaid land as against him, nevertheless, 
for the reasons hereinbefore stated and because the said Da 
wished to remove all ee and seeming conflict from his title to 
said property, for a valuable consideration he purchased from said 
I. R. Worrall and Adaline S. Worrall all their right, title, interest, 
and claim to said land, and at the eame time accepted. their deed of 
conveyance, with covenants of general warranty, as set forth in com- 
plainants’ bill. on , 

These defendants aver that the recital in said deed to the effect 
that the said land was the separate Property of said Adaline S. Wor- 
rall was and is in fact untrue, and was inserted therein through 
inadvertence and mistake and without the knowledge or consent of 
said Daggett, who accepted the same without knowing that. said re- 
cital was therein contained. 

These defendants deny the allegations of complainants to the effect 


_ that said deed of conveyance, on account of defects and omissions 


apparent upon the face of the saine and the certificate of acknowl- 
edgement thereto, did not operate to pass any right, interest, 
457 or title to the said land to said Daggett. If said Worrall and 
wife had any interest whatever in said land defendants aver 
that the same was the community property of the said I. R. and 
Adaline S. Worrall, and it therefore was oe toand vested in said 
t by reason of the execution of said deed by I. R. Worrall. 
fendants further say that the only legal defects and omissions 
apparent are in the certificate of acknowledgement to said deed, and 
the same consists in this, that L. W. Collins, the notary public who 
took said acknowledgement and who departed this life before this 
suit was brought, failed and omitted to state in said certificate that 
said Adaline S. Worrall was privily examined by him separate and 
rt from her husband, and that he explained to her the contents 
said instrument. These defendants are informed, believe, and 
aver that in fact said Collins did examine said Adaline 8. Worrall 
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é ———— of said deed to _ 
ine orrall agreed to, recogni 
tion and Pr Childress ce land from the 


= mid husband, I. R. Worrell. sur ae | 
are ~ » believe, and aver that if she ‘os had cay - 
right to or interest in said land that one-half | at 
the laws of this State then in force, passed to and . 
R. Worrall, and which from him and vested in eal | 


te aver that su ; 
deed by said Worrall and wife to said on : or 
call 1870, the said George Childress and I. BW forrall 
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the lands res pg a med 
them or either of them aah gg or by virtue of said ‘Childress | 
; and defendants. are ets believe, and say that the 890 
pe of land in controversy was not mentioned ,vor wae the 
seme included in said partition, but that the said et er | 
impliedly recognised and acquiesced in the right. and title of the 
to the same, and that it had theretofore been: a 
oy apart, and ‘partitioned from the other lands located and '¢ = 
by virtue of said Childress certificate. They are aleo in- © 
459 formed, believe, and se any eet See by said. instrument it ae 
Fecited that said John A. Green sold and transferred said one- 
et interest in and to said Childress certificate to maid:L R. Wor- 
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XXIII. These defendants aver that enid E. M. 
May 12th, 1873, purchased from the suid Mary neon all her 
right, title, and interest in and to said 320 acres of land for a valaa- 
ble consideration, and on the same day suid Mary Johnson, acting 
by and through her duly authorized and empowered t and at- 
torney, Robert H. Taylor, made, executed, and deliv her deed 
therefor to the said Daggett, and that the same was duly recorded in 
Tarrant county, Texas, May 14th, 1873, which will appear by refer- 
— to said deed, herewith filed as a part thereof, narked “ Exhibit 


And from a certified copy of the power of attorney from said Mary 
Johnson to said Robert H. Taylor, which will be produced by these 
defendants, they aver that the original power of attorney has been 
lost or destroyed, and, although diligent and due search has been 
made therefore, defendants have not been able to find the same. 

These defendants aver that E. M. Daggett was the true and full 
owner of said land, at and before the location thereof, by virtue of 
said Childress certificate und at and before the issuance of said pat- 
ent, as hereinbefore shown, and that no title vested in or pa to 
the heirs of said Childress or those claiming under said location 
and patent as against said Daggett; but if they are mistaken in 

this, then they aver that, by reason of the facts herein stated, 
460 all such right, title, and interest in and to said land passed to 
and vested in said E. M. Daggett. 

These defendants aver that said E. M. Daggett and these defend- 
ants claiming through him, as hereinafter shown, have, ever since 
the record of said deeds from said George Childress, Mary Johnson, 
and I. R. and Adaline 8S. Worrall, as aforesaid, had and. held the 
actual, adverse, continuous, and uninterrupted and peaceable pos- 


session of ull of that part or — of said three hundred and 
y 


twenty acres of land claimed by these defendants respectively, as 
hereinafter shown, using, cultivating, and enjoying the same, and 
paying the State and county taxes thereon, claiming the same under 
deeds duly recorded for more than five years before this suit was 
commenced, and before the complainants and intervener defendants 
sét up or asserted any claim to said land in this suit or asserted an 
claim thereto as against the defendant, Elizabeth J. Daggett; an 
by reason thereof and the statute of limitation of five years, which 
they here plead, both as to complainants and the intervener defend- 
ants, these defendants are the true and full owners of said respective 
portions of said land herein claimed by them. 

Defendants aver that said Daggett and these defendants, claim- 
ing through him = es have ne held the per eteen 
continuous, peaceable, and uninterru possession of portions 
of said lands respectively claimed by then, claiming the same under 
title or color of title for more than three years before this suit was 
commenced and for more than three years before the complainants 
and intervener defendants set up or asserted any right or claim to 
the said land in this suit; whereupon they aver that by reason 

thereof and the statute of limitation of three years, which 
461 they here plead and upon which they rely as against the 
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said entire time exercised acts 
the taxes on anid land, eultivat be 
_ during said entire time the com hi 
grr any claim whatever to mid land and. never exercised or = 
ttempted to exercise. any se of Over ; — 
never paid or offered to pay any 
aver that the complainants’ claim to 
in their said bill is a stale demand as not 
equit 
XXV. These defendants admit as true the Sapte a 
plelnnate that on October 2ist, 1875, the said E. M. a 
, by his deed in writing of that date, tothe defendant,The Texas =—s 
& ‘acific Railwa Company, the ninety-sevenacres of landdescribed ss 
in complainants’ bill, same being part of the $20 acres of land in 
controversy ; but it is ‘averred that said rr hapt sa was made upon 
certain conditions, all of which ne ey SePeer by reference to a 
certified y of said deed, herewith of this answer, 
marked “ “Exhibit K; teed, herewith fled a deed has been lost 
or our = ay defendants are not able to produce the same upon 
the trial hereof. 
462 mien desarrreninnenies aah Sani SSS eae S00erOnd oo 
Tarrant county, Texas, January 4th, 1876, and 
said . i: Pevibe Bail - ‘Com cme 
said Texas way pany ; 
Worth, and took actual possession of said land. under 
provisions of said deed and other deeds su 
wit, July 17, nie and has continuously since 
held the actual, ad verse, apr and u 
said land so conveyed by said nsing 003 
sane and paying the taxes thereon, and clai : 
deed duly for more than five years next before this suit was 
commenced, and before inants or the defendants : 
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they ever have, any right, title, or claim to said land, either in law ft 


or equity. 

And said defendant, The Texas & Pacific Railway Company, far- 
ther avers that it has had and held peaceable and adverse possession 
of the land and premises described in said deed for more than one 
year before the filing of said complaint and interveners’ petition in 

this suit, under claiin of title in good faith as aforesaid, and 
463 while in possession of said land have made valuableand per- 

manent improvements thereon of the character and thé value 
as follows, to wit, depot buildings of the value of fifty thousand dol- 
lars, round-house of the value of twenty-fivé thousand dollars, 
freight depot buildings of the value of fifteen thousand dollars, 
hotel building of the value of twelve thousand dollars, railroad 
tracks of the value of one hundred thousand dollars, switches of 
the value of one hundred thousand dollars, and coal-bins of the 
value of ten thousand dollars—all of the aggregate value of three 
hundred and twelve thousand dollars. The said Texas & Pacific 
Railway, defendants, say that all of said improvements were 
make in good faith, under claim of title as aforesaid, and that 
the same was necessary for the use of said railway company, and is 
now used and operated by said company for railway purposes; that 
said land was purchased and occupied by said company long es 
to the institution of this suit, and that its said codefendant, E. J. 
Daggett, acquired her title to the land described in this answer as 
legatee under the will of said E. M. Daggett, deceased, since the 
transfer thereof to the said Texas & Pacific Railway Company. 
Wherefore the said defendant, The Texas & Pacific Railway Com- 
pany, says that if said complainants or interveners shall recover any 
part of said land involved in this suit that the same shall be taken 
out of the land now occupied and claimed by E. J. t; and in 
the event said claimants or interveners shall establish title to an 
part of said land claimed and occupied by the Texas & Pacific Rail- 
way Company then that said defendant, The Texas and Pacific Rail- 
way Company, have and recover the value of their said improve- 
ments erected upon said land. 

And further the said Texas and Pacific Railway Company 
464 avers and shows that said land was purchased and is now 

owned and occupied by it for the uses and purposes of its said 
railway, as a common carrier of freights and paseen and that 
the same is necessary for said uses and purposes; and in the event 
said complainants or interveners establish title to said lend or any 
part thereof, then that the value of such land be assessed at the 
time it was so taken, and that said land be condemned. for the use 
of said railway company upon payment thereof; the title to same be 
fully vested in said railway company by the decree of this court for 
—t. 4g wg 
XXVI. These defendants aver that, to wit, the said E. M. Dag- 
gett caused a large purtion of said 320 acres of land to be laid off 
and divided into lots and blocks, and established streets and 
through said land so divided as aforesaid, and constituted the same 
an addition to the city of Fort Worth, it being known as Daggett’s 
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all the land, including the streets and a ig 
ground which is not numbered.” That seid D 

to said railway company, bearing date | 
y recorded in Tarrant county, Texas, on the 
881; that said defendant, The Gulf; Colorado and Santa 
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“ Exhibit Y,” filed herewith and made a 
that a "ier The om. pres er fers nilw 
pany, under whom it claims, ctaal posses- 
sion of said land, and has continuously had and held the actual, 
: wrth gyn and omecieempets pe —< said land 20 = 
ve Daggett, and enjo same and n 
the taxes thereon under deeds duly reco for mune ieee tem 
next befcre this suit was instituted, before the complainants or in- 
tervener defendants set up or assessed any right to said land or any 
— coro > ee eee ee was no break in the 
actual possession of sai , but that Daggett’s possession con- 
tinued until said railway company entered upon and took actual 
possession of the same, which it has ever sinte continaously main- 
tained. These defendants further deny that said deed from said 
Daggett to said Gulf, Colorado and Santa Fé Railway Company con- 
stitutes or casts any cloud upon the supposed title of complainants 
to said land, for, as shown, said complainants have not 
now nor did ever have any right, title, or claim to said land, 
either in law or equity. * 
466 And farther a ng in thisbehalf thesaid defendant, The = 
Gulf, Coloradoand Santa Neyer any,aversthat said — 
said land described in 


defendant railway company has had and 


said deed and the and ad verse possession thereof,ander chain 
of title in good faith, for more than one year before the filing of said 
complainants and interveners’ petitions in this suit,and whileinsaid 
possession have made permanent and valuable improvements — 
thereon of the character and value as follows, to wit: Depot build- 
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ings, of the value of 
value of ten thousand 
the value of one hundred thousand dollars—all of the 
value of one hundred and sixty thousand dullars, And said, de- 
fendants say that all of said improvements were made in good faith 
under chain of title as aforesaid ; and in the event said land or an 

part thereof shall be taken by complainants, then that said defend- 
ant have and recover the value of said improvements. 

And further said defendant, The Gulf, Colorado and Santa Fé 
Railway Company, avers and shows that it acquired said land from 
said Daggett for railway purposes, and that the same is and was 
necessary for the uses and purposes of said railway company, and if 
said complainants or intervener defendants shall establish title to 
said land or any part thereof, then that said land be assessed at its 
value at the time it was so entered upon and appropriated for rail- 
way parpeere, and that said complainants or intervener defendants 
who shall recover the said land have and recover the assessed value 
thereof, and upon the payment of the said amount by said company 
the title to said land established and vested in said defendant 

railway company for the uses and purposes aforesaid. 
467 XXVII. The defendants, Elizabeth J. Daggett and her 
husband, E. B. Daggett, aver that said 320 acres of land in 
controversy was the community property of E. M. Daggett and his 
wife, C. M. Daggett, and that, to wit, June 23, 1871, the said C. M. 
Daggett executed an instrument in writing in and by which she 
ave, conveyed, and devised to the said E. M. Daggett, her said 
usband, all of her community right and interest. in and to said 
land, and that C. M. Daggett departed this life, to wit, the 6th day 
of November, 1871, and subsequently thereto said instrument of 
writing was duly probated as the last will and testament of C, M. 
tt in the dictrict court of Tarrant county, Texas, where she 
resided at the time of her death. Snid district court then had juris- 
diction to prebate the same, by reason of the disqualification of the 
then county judge of said county to hear and determine the said 
mé@ter. Defendants further aver that said instrument was duly 
ackvowledged as a deed and was duly recorded in Tarrant county 
Texas, June 28, 1871, as will appear by reference to said ori inal 
instrument herewith filed as part hereof, marked “ Exhibit M,” and 
also a certified copy of the order, judgment, or decree of said dis- 
trict court of Tarrant county declaring said instrument probated as 
aforesaid will be produced by defendants. 

Said defendants further aver that said E. M. Daggett on January 
8, 1883, made, executed, and published in due form of law his last 
will and testament, iu and by which said defendant, Elizabeth .J, 

gett, was the sole legatee and devisee, and in and by which said 
E. M. Daggett ueathed to.her all of his personal property & 
devised to her all his real property; and that the , to wih | 
April 19, 1883, said E. M. Daggett departed this life, and his sai 
last will and testament was duly admitted to probate in the 
468 county court of Tarrant county, Texas, the county in wh 
said Daggett resided at the time of his death, which will \ 
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fendant, Elizabeth J. 
said three hundred 


showi 

by said E. M. Dag; 
FiO Den faer sor o l 
gett a ’ | u e prot 
and testament of said E. M. os aloread f 
and have had and held this 1, adverse, pent 
rupted n of all said land so as aforesaii 
said will of E. M. 


we therein and the assertion of any 
EI 


J. except such -¢ 
mabokey if sale oa B. 
commencement of this suit, and 
held by them will appear from a statement herewith 
this answer, marked “ Exhibit P.” . 
XXVIII. Defendants admit as true that 
legal title to said land by, under, and throu Childress t 
and the several conveyances thereu made as herein 
469 shown; and defendants aver that and the said E. M. Dag- 
through whom they derive title, have at all times also 
claimed and defendunts still claim title to said land ander and by 
virtue of the location of the Rutledge unconditional certificate 
thereon and the several transfers and conve thereunder, as 
heretofore shown; also the statute of limitations, and also all the 
other facts hereinbefore stuted. 
Defendants deny the allegations of complainants to the effect that 
said E. M. Daggett and these defendants claiming under and rete ef 
Foster and in frand of the rights of complainante. ‘They aver the 
and in e nantes. They aver the 
truth to be that said E. M. Daggett, as heretofore shown, had and © 
held the actual, adverse, and continuous possession of said land for 
more than 25 years next before the death of said Eliza A. Foster. 
XXIX. These defendants aver that said Adaline 8. Worrall de- 2 
name this life in the autumn of 1870, without issue and intestate, © 
eaving her husband, I. R. Worrall, surviving her, but as to whether ) 
she left surviving her brothers and sisters or other heire-at-law these 
defendants are not informed, and therefore neither admit nor — : 
the allegations of te in this particuler. If, however,said' —_ 
Adaline 8. Worrall leave surviving her brothers and sisters—" 
these descendants and other heirs-at-law—and if it should be made. 
to appear the .intervener defendants who claim as such are in 
fact and in truth her heire-at-law, then these defendants deny the 
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: of complainants that such intervener defendants inher- © 
ited one-half interest in and to said land as heirs-at-law of said — 
Adaline 8. Worrall, for they aver that said Adaline S. Worrall, as 

hereinbefore fully shown, had no right, title, or claim to said 
470 land, and especially had no right, title, or claim to the same 
at the time of her death. 

XXX. These defendants aver that said I. R. Worrall departed this 
life in 1871 without issue and intestate, and they aver that he then 
had no right, title, or interest in and to said land, as hereinbefore 
fully shown, and these defendants therefore aver that the intervener 
defendants, who claim as his heirs-at-law, acquired no interest what- 
ever in said land from said I. R. Worrall. 

XXXI. Defendants are not advised of the claims of the said inter- 
vener defendants to said land, except as asserted by complainants, 
and which defendants have heretofore fully answered. However, these 
defendants aver that said intervener defendants, nor either or any 
of them, have now or ever at any time had any right, title, or interest 
in and to said land, for that these defendants and others claiming 
through said E. M. Daggett are the true and full owners thereof. 

XXXII. Defendants deny the a of complainants to the 
effect that said complainants did not know and were not informed of 
the existence of said Thomas P. Rutledge’s said will and the probate 
thereof and the said proceeding and judgment or decree annulli 
said will until] September, 1884. These defendants say that sai 
Alcey S. Miller, who had said will probated, qualified as the executor 
under it, and was a party defendant to the suit in which said will 
was annulled by the district court of Gonzales county, was the father 
of complainants, and that he lived with and near complainants from, 
to wit, 1852, until his death in 1885. Besides, these deferidants say 

that said will, the probate thereof, and the suit and judgement 
471 or decree annulling the same are now, and have bead since 

said acts were done and action had, matters of record in 
Gonzales county, Texas, as shown by complainants; and it is also 
true that the location of said Rutledge’s certificate upon the land in 
coutroversy, as alleged by complainants, was at all times fully shown 
by the records and official maps in the general land office, as well as 
the records and official map in the surveyor’soffice of Tarrant county ; 
and it is also true said E. M. Daggett was in the actual occupancy 
and possession of said land, as heretofore shown, claiming under the 
— transfer and conveyance of said M. T. Johnson, as he 

own. 

Wherefore these defendants aver that said complainants did know, 
or ought to have known, the facts disclosed by these records, and 
therefore ought not to be heard to deny any knowledge of said facts 
for the purpose of attempting to excuse their laches and negleet in 
asserting a claim to the said land until after all the original parties 
to the transactions out of which the titles of these defendants arose 
had died, as is fully shown by the complainants in their bill. 

XXXIII. Defendants further say that if said complainants, W. A. 
H. Miller and T. H. Miller, ever at any time had any title or right 
or claim to the land in controversy, under and by virtue of 


XXXIV. Theee defendan ts, ~o J. D 
rin re they dleim to court that persons 
im and whose estate in said land and premises sued — 
for my eda own and hold, bave had and held peaceable and ad verse pos- 
session thereof under claim of title in good faith for more than one 
yeer next before this suit was commenced; and these’ defendants 
and said persons under whom they claim have in good faith, under 
claim of title,as heretofore fully shown, made permanent and \ 
improvements thereon while in possession of said land; that the 
character and value of said improvements claimed by thesv defend- 


ants will fall by reference to the respective of 
defendants, 7: Daggett and E. B. filed in this cause 
cember 2, 1885, while the same was pendin 


g in the district cou: 

Tarrant county, Texas, and which said pant othe here made a 

said defendant, Elisabeth J. Deggett, aggregates the 

sa nt, sa 

eee ee =o eee cee and a eect 
nt, aggregates sum 

thousand and two hundred dollars. 

XXXV. The defendant, The Fort Worth & Denver ily 
Company, bere disclaims and avers that it had no r le, or 
claim to anid land at the time this suit was com or at the 
time the complainants intervened therein, and therefore pray to be 

dismiesed with its costs in this behalf incurred. is 
472 XXXVI. These defendants, having now answered fally 

the al eee in = inants’ bill contained, and all wh 
matters and th nge these ants are ready to aver and: prc 
as this court shal direc, ond pra to be hence dismissed with 
reasonable costs and charges in this behalf sustained. M4 

These defendants farther pray that in the event thie euler 2: 
plainants or intervener defendants or either of them shall ee 
said land or any thereof that these defendants, respectively, be 
protected by the of this court in the valos of thelr 
ments, and for all other general and equitable relief to whic 


may be entitled. 
DAVIS, BEALL & ROGERS, 
FIELD & JENNING, & 
J. E. MARTIN, 
Solicitors and: Attys for ia 
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(Here follows map marked p. 472.) 
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The following-described property, situated in Dagget’s Addition 
to the city of Fort Worth and in county of Tarrant, State of Texas, 
being the south half of the south half of lot 2, in block L 1, of Dag- 
get’s Addition. Said lot fronts on Jones street 25 ft. and runs ba 
towards the centre line of said block 95 ft. The deed to this prop- 
erty bears date March 18th, 1881, and was recorded on the fourth 
of April, 1881; also a tract of land known as lots 2 and 3 of block 
“(+ 2” of Dagget’s said addition, and being the west one-half of said 
block “ G 2,” 100 by 200 ft.; deed dated 15th of March, 1881, and 
recorded 4th April, 1881; also lots 1, 2, 3, 4, 5, 10, 11, 12, 13, in 
block “ D 4,” Dagget’s Addition ; also lot 2, in_N 1, Dagget’s Addi- 
tion, Fort Worth, said lot being 100 ft. square; date of deed, Jan’y 


1st, 1883; recorded 25th of September, 1883; also a tract of land be- 
ginning at the southeast cor. of block number “M 2” of Dagget’s 
Addition to the city of Fort Worth, running north, along the west 
side of Pecan street, 25 ft.; thence south 60 W. 95 ft.; thence 
south 30 east 25 ft. to 18th St.; thence W. 60 east along 18th 
street 95 ft. to the cor. of 18th and Pecan Sts., to the place of begin- 
ning; all buildings on said property are hereby reserved and are 


reed to be moved within 30 days; — of deed, 17th of March, 1881 ; 
recorded 4th of April, 1881; also a part of block “ M 3,” in Dagget’s 
Addition, beginning at a point in the east line of Grove street, in 
the middle of the Limekiln branch, nearest to the intersection of 
the east line of Grove St. and the north line of tle T. & P. R’y 
donation land; thence through the centre of the bed of said.branch, 
with its meanderings, until it again intersects the north line 

474 of the T. P. R’y donation land, at a short distance above and 
be westward from the Limekiln; thence westward with the 

line of said railroad donation land to the place of se the 
said right of way to include 50 ft. on each side of the center line of 
said railroad bed, as it is located and runs throngh said lot, or to the 
lineg thereof, if at any point there be not so much as 50 ft. of said 
lot on each side of the said center line of said road-bed ; date of 
deed, June Ist, 1883 ; recorded 2nd day of June, 1883; also the E. 
one-half of block G 2 and the N. three-fourths of lot 1, in block G 1, 
in t’s said addition, dated'the 4th day of May, 1881, and re- 
corded the 21st day of June, 1881; also lot 8 of block F 2, Dagget’s 
said addition, dated the 21st of March, 1881, and recorded 11th of 
April, 1881; also lots 1 and 2, in block F 2, Dagget’s said addition ; 
date of deed, March 30th, 1881; recorded April, 1881; also the 8. 
one-half of lot 3 of Dagget’s Addition, which said S. one-half fronts. 
50 ft. on E. side of Jones St. and 100 ft. on 14th street; date of deed, 
March 30th, 1881 ; recorded April the 11th, 1881 ; also lot No. 3 of 
block “ F 3,” in Dagget’s Addition, said lot being 25 by 100 ft.; 
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List of Property Sold by E. B. & E. J. Daggett Subsequent to the Death 
: of E. M. Daggett. 
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Above acknowledgements taken by G. W. Alexander. 
Endorsement, see over. 
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United States Circuit Court for the Northern District, Dallas, 
Texas. In Equity. 


W. D. Foster ef al., Plaintiffs, 
v8. 
Texas & Paciric Rattway Co. e al., Defendants. 


The joint and several answers of William Dunlap, Virginia M. Til- 
ney, joined by her husband, R. P. Tilney, John Graham, Mary 
Cook, and John Cook, five of the defendants, to the bill of com- 
plaint of Thomas H. Miller, W. A. H. Miller, M. T. Nichols, and 
A. J. Nichols, plaintiffs in equity. 


These defendants, reserving to themselves all right of exception to 
the said bill of complaint, for answer thereto say that the allega- 
tions contained in paragraphs one (1) to seven (7), both inclusive, of 
said bill are, as these defendants are informed and believe, true, ex- 
cept in particulars and respects hereinafter mentioned—that is to 
say, such rights as T. P. Rutledge and those claiming under him 
were entitled to by virtue of any grant by the Republic or the State 
of Texas to him was acquired caer the cunditional certificate men- 
tioned in said bill of complaint, and that the issuance of the uncon- 
ditional certificute therein mentioned was for the purpose of estab- 
lishing the title of the said T. P. Rutledge to such land as he may 

have located under and by virtue of said conditional certifi- 

490 cate,and that the said conditional certificate and location, 
together with said unconditional certificate, constituted but 

one and a single right. The suid conditional certificate was, as is 
stated in said bill of complaint, duly located on, to wit, the 9th day 
of February, 1846, upon acres of land situated in Fannin county, 
State of Texas; that said land was duly surveyed and field-notes 
duly returned to the general land office of the State of Texas, at 
Austin, and there filed, mapped, platted, and approved by the com- 
qnissioner of said office; that a certificate of compliance on the part of 
said T. P. Rutledge with the requirements of said conditional certifi- 
‘cate was filed among the papers belonging to the files of said location 
in said general land office, whereby the appropriation of said land in 
said Fannin county by the said T. P. Rutledge was in all things es- 
tablished und confirmed and completed under and by virtue of said 
conditional certificate, save and except the issuance of a patent 
which was ready for issuance and would have been issued upon the 
payment of the office fees required by law for the same; that said 
paconerng constituted a valid, superior, and equitable title in said 

. P. Rutledge in and to said land in Fannin county, and was such 
at the time of the pretended location of said unconditional certifi- 
cate upon land in controversy herein, and continued and was such 
at the time of the location of the said certificate in the name — the 
heirs of John Childress upon the land in controversy herein; and 
these defendants are advised and submit that the said location 
of said unconditional certificate was, by reason of the said 
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ny wn was.not mubject =i oe ocation f enid | 
certificate and was not, as alleged in said bill, 
propeistier pobii domain. These defendants are inforened and 
ieve that the copy of the will of the said T. P. set forth 
the eighth paragraph of eaid bill of complaint: i a 
copy of the will and testament of the said T. P. ] bat. 
are advised that said plaintiffs are not entitled to any benefit # 
under so far as concerns the unconditional certificate, for t 
by the terms of said will the executor thereof was directed te 


is 


i 


ri 
ait 


the personal estate not therein otherwise provided, nats peyi 
off all legal debts and all liabilities against theestate d testator 
that the remainder of the proceeds of said sale was to pes ty 
the said executor to the said Eliza Ann oe 
Rutledge ; that a esp 3 of the said by 
said executor to debts and liabilities, and 9 were 
id. uneondi- 


paid wor discharged by said executor, and that. 
tional cértificate remained unsold; that by said provision of said — 
will the title to said unconditional certificate poses me 
unto said Eliza Ann Rutledge as if a sale had apace 
ceeds turned over to her; and they are advised and pay that the the 
limitation over of said estate to plaintitfs, if the same was i 
— did apply to said unconditional certificate was for divers reasons, 
which appear on the face of the said will, null and void ; that theee 
defendants are seanies pa memes that ie matters. stated in the 
ninth paragra said bill of com code pag ab 
492 much and oe ) parts of same as state that said order, 
ment, and decree probatin ng sa said will of said T, P. Raiedee 
has never been set aside ~ annulled by any court ha risd 
tion, and that the same remains in fal force and effect. . 
aver the contrary to be true, and that, to wit, on the 23d « 
tober, 1852, the district court of Gonzales county, State 


Rutle , wife of o Sid T. P. Rutledge, . so 
said T. P. Rutledge, were laintiffe, and me Mitten, —_ 
utor of the: will of said T. Rutledge, was said 

plaintiffs and defendants in said suit. dei necessary 
parties the ordered, adjudged, and 4 among . 
things, that said will of said T’. P. Rutledge was null and me 
of no effect, and set aside and held for naught the 
For greater certainty these defendants crave leave 
proceedings and judgment, order, and decree when 
These defendants have been informed and believe that. 
ment made in paragraphs ten to thirteen, both inclusive, of said bill 
of complaint are true. These aunngnnn say that the, ere 
stated in paragraph army (14) of said "bill of 
hereinafter | 


are true, excepting the particulars 
—that is ty gf that said William. Rutledge was a:.party 
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to said suit or proceedings; that he was duly served with 
process in said suit, and, being a minor, one 8. B. Corley was 
appointed by said court as guardian ad litem for said minor, 
493 and he duly represented the interest of said minor in said 
proceedings; that said Alsley S. Miller, executor of the will of 
said T. P. Rutledge, who also was duly made a party to said proceed- 
ings or suit in accordance with his duty as such, made all defenses 
— to the case; that these defendants do not know, nor have 
they any information further than is contained in statements of 
plaintiffs in their said bill of complaint, whether process was ever 
rayed for or served upon them, or whether they were represented 
y any person or persons in said proceedings, but they believe and 
sf? uver that their interests were fully protected by said Alsley S. 
Miller, the father of plaintiffs and their natural guardian, and that 
they had knowledge of said will and said proceedings setting aside 
and annulling same from their early childhood. Defendants deny 
allegation contained in the fifteenth pa h of said bill of com- 
plaint that said T. P. Rutledge’s unconditional certificate was located 
on the land therein described at or prior to January 8th, 1852, or at 
or — to February 10th, 1852, peal 3 say that Henry Beaumont had 
said certificate in his possession for the owner until the 9th day of 
March, 1852, when said Beaumont delivered the same to one M. J. 
Johnson to locate, and the suid Beaumont then took the receipt and 
contract of said M. T. Johnson, which is dated March 9th, 1852, 
Johnson agreeing to locate said unconditional certificate, &c.; that 
afterwards said Johnson procured one A. J. Lee, a deput amt oe 
of Robertson land district, to make a survey of the land descri 
in complainants’ bill; that said Johnson or antedated the field- 
notes of said survey, dating the same January the 8th, 1852; 
494 that this was done by said Johnson or said Lee at the instance 
of Johnson, because at that time said land was in Peters col- 
ony and reserved from location, and has been since February the 
10th, 1852, and, in order to make it appear that said survey was made 
ior to the time when said reservation was established, the said 
eld-notes were so antedated ; or, if they were not antedated at the 
time said field-notes were made, then some one, after the sane were 
made, altered the true dates so as to make the said field-notes ap- 
pear to have been made about January the 8th, 1852; that said land 
was, on and after the 10th day of February, 1852, and until some 
time in 1854, within the limits of Peters colony, and by the act of 
the Legislature of Texas of February the 10th, 1852, reserved from 
location ; that said land described in complainants’ bill was first 
located upon by virtue of a valid head-right certificate, No. 104, issued 
to William F. Sparks by the board of land commissioners of Sabine 
county, Texas, for one league and labor of land; that the Sparks 
location was valid, and remained so until about February the 9th, 
1852; that the Sparks location was valid on the 8th day of Jan’y, 
1852; that after M. T. Johnson received said certificate from Henry 
Beaumont, March the 9th, 1852, and after locating the same as afure- 
said, and antedating or causing said field-notes to be antedated as 
aforesaid, said field-notes were recorded in the district surveyor’s 
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defendants believe that he had suspicions as to 
location, and therefore for that and other good 


into 
yed said 


struction and logs of Beaumont’s receipt and contract, and after the 
lapse of thirty-four years from the making-of said location now 
aimed by ye germs and many changes in the officers of the 
general land offices, and the death of men who knew the true dates 
of said location, complainants now ask, by the certificate of A. J. 
Lee, deputy surveyor of Robertson land district, to show that the 
location was made Jan’y, 1852, when that is not true; that said loca- 
tion was not valid, and that the land located was not then subject to 
location by virtue of the Rutledge certificate. These defendants say 
that if said Rutledge survey upon the land — controversy was ever 
valid, the same was afterwards abandoned ; that by the ruling of 
the commissioners of the general land office prior to the year 

496 1857 said survey was held invalid; that said M. T. Johnson, 
who located and controlled said unconditional certificate, and 

who, these defendants are advised, was authorized to control said 
file, acquiesced in said ruling, and thereafter abandon- said location 
and survey; that by the custom of the general land office then and 
since in forte the person in ion and controling a certificate, 
and having located the same, has authority tantamount to a letter of 
attorney to make the entry, to alter or withdraw it, and to direct 
the survey, and to do and perform all other acts in the selection of 
land for a iation under the certificate; that certain endorse- 
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to the year 1868, delivered the same to E. M. 
same remained from then until some time in the year 1881 in said 
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Daggett’s possession, when the same was returned by thesaid E 
Daggett to the general land office and placed in the files of said 
papers; that during such period no steps were taken by any 
one to pan the location and procure patent under same, 
and said rulings and endorsements of the commissioner were 
acquiesced in, and no attempt was made to reverse the same or 
to cause said commissioner to change said entries and endorse- 
ments, either by said Daggett or said Johnson or Eliza 
497 Ann Rutledge or plaintiffs, or any other person having 
or claiming an interest in the Rutledge certificate or said loca- 
tion and survey; that if said location and survey had not been 
abandoned suid persons negligently permitted said file to remain in 
the condition mentioned, and while so remaining the said I. R. 
Worrall, acting for his wife, said Adeline 8. Worrall, and relying 
on said conduct of the said parties controlling and owning said cer- 
tificate, and in good faith supposing said land to be unappropriated 
public domain of the State of Texas, subject to the location of their 
said certificates, on, to wit, the — day of May, 1868, located 320 acres 
of said certificate in the name of the heirs of John Childress, deceased, 
which was then owned by the said Adeline S. Worrall in her sepa- 
rate right, and caused the same to be duly surveyed and the field- 
notes thereof to be duly returned into the general land office, and 
patent to issue thereon; that by reason of such acts the title to 
said land in controversy was vested in Adeline S. Worrall; that said 
certificate so used by her in the location of said land was of great 
value in this, that at said time there were numerous other valuable 
tracts of land in the State of Texas which were unappropriated pub- 
lic domain, and which were then subject to location and appropri- 
ation under said certificate; and now said certificate having been 
merged into patent and all certificates of a like character and date 
having been barred by the constitution and laws of the State from 
location, and insomuch as there is at this time no public domain 
unappropriated in the State of Texas to satisfy such certifi- 
498 cates, these defendants say that if their said patent is cancelled 
.,  @8 prayed for in said bill of complaint, and their said location 
and survey annulled, their said certificate will be absolutely worth- 
. less; that it is not true, ss alleged in paragraph eighteen of said 
bill of complaint, that the filling of said Rutledge certificate, and 
— filed in the general land office, was all that the law required of the 
owners; that the conditional certificate should have been returned 
to the general land office and the patent fees paid; that the object 
of said law in requiring said conditional certificates to be returned 
to the general land office was to prevent holders of same from locat- 
ing upon and holding two different tracts of land; that in the mat- 
ter of the Thomas P. Rutledge land certificate, said Thomas P. and 
his heirs were trying to hold two tracts, one by virtue of the con- 
ditional and another by virtue of the unconditional certificate as 
hereinbefore alleged, which was illegal and not recognized as valid 
by the commissioner of the general land office. 
That these matters influenced the commissioner in refusing to 
patent said land to Thomas P. Rutledge’s heirs. 
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certain re mater would die 
. Rutledge survivi .. They aver that 
said bill had been, as herein alleged, annulled ‘and set aside by a 
decree of the district court of Gonzales county, Texas, and that it dic 
not upon the death of William Rutledge vest any interest in com- 
plainants in and to the said land. They deny that upor 
of William Rutledgeany person, save the complainants, 
or authority to abandon said location in Tarrant county or 
499 to withdraw said certificate for relocation. These dants 
say that if said will of the 14th of July, 1854, was still a valid 
will and not set aside, that under the lawsof Texas governing marits 
rights, approved January 20th, 1840, and which was in force when 
said Eliza King and Thomas Rutledge were married, on, to wit 
Dec. 20h saan which marriage occurred in Texas, the one land 
certificate me upon said marriage community property of said 
Thomas and Eliza,and that by the law in feron, when eaid Toomes 
died, said certificate being personal community p 
thereof to and the title thereof vested in said Eliza Foster, 
and the said Eliza had the right to float or duplicate the sameiand 
relocate elsewhere; that the said Eliza and the said W, A, H. and 
Thomas Miller did, in the year 1876, acting together, procure a du- 
plicate of said certificate, and did locate same,and obtain patent on 
the land upon which the certificate had been located, and that they 
hone ected the land to which they desired the certificate should 
be applied ; that if these respondents are mistaken as to the law 
governing the marital rights of Thomas Rutledge and his wife Eliza, 
and if they are also mistaken in believing that the judgement ¥ 
district court of Gonzales county was a valid {olgemaie and an- 
nulled and set aside said will, and if your honors should be of 
opinion that the only interest said Eliza had was a life estate in the 
lands to be secured by virtue of said certificate, then those res : 
ents submit that the only way by which said Eliza could enjoy said 
uest was to procure the said certificate to be located and patented, 
and to do so she had the right to locate or duplicate said certificate 
and float and relocate same, and procure the lands to which 
500 she desired said certificate applied to be patented ; that she 
exercised such rights as hereinbefore stated ; and respondents 


ay the complainants are stopped from questioning the inanner by 
which said Eliza red a patent to edge gragad yt > ake 
the location of said certificate. Defendants :it that on the 9th 


day of March, 1852, Henry Beaumont had authority to control said 
land certificate, but deny that there was at any time any valid or any 
other kind of location of said unconditional certificate, but that on 
that day said Beaumont delivered same, with other certificates, in 
Austin, Texas, to M. T. Johnson, who received same on said day 
and gave to Beaumont a writing, which is as follows: 
Rec'd, Austin, March 9th, 1852, of vory' Beaumont the 
lowing certificates to be located or accounted for, viz: 
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Four leagues Calhoun county school lands for location, 17,212 
acres, Thomas Rutledge, head right 320, class 3, Gonzales county. 


October 12th, 1846, No. 24; Liberty county, March 4th, 1845, 640; 
Jno. Becton, 320; H. R., 3d class, No. 234. 


Victoria county : 


Samuel Heedler, bounty warrant, dated January Ist 1838, signed 
Bernard Bee, sec’y war, 1,280. 7 

James H. Bardwell, bounty warrant, dated 7th January, 1837, 
signed Gen. Poe, pay. gen’l, 320. 

Toby script, No. 864, to Almanzo Houston, dated Oct. 10th, 1836, 
640 


ge ae 


(Signed duplicate.) 
(Signed) M. T. JOHNSON. 
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Defendants say that Henry Beaumont having held ion of : 
said Rutledge unconditional certificate for more than three months i 
next before March the 9th, 1852, when he delivered same to : 
501 said Johnson, and said Johnson received them at the city 
of Austin and gave to said Beaumont a contract or receipt, 
as shown above, reserving for himself a duplicate original of said 
receipt or contract. 
Defendants admit the allegations contained in paragraph twenty- 
one of complainants’ bill. They admit that said certificate was ap- 
proved by commissioner of claims and established as genuine, as DS 
alleged in the bill. They admit that the survey was delineated on e.| 
the map, but deny that the delineation contained any information 
or notice as to validity or invalidity. They aver that-all the sur- 
veys were delineated, whether they were valid or not, and by delin- 
eating surveys on maps neither the commissioner of the general 3 
land office nor the county surveyor recognized or affirmed the va- : 
lidity of such surveys, nor.was there any statutes or custom by which 
Bt | said maps were made notice to subsequent locators of the appropria- 
 —_- tions of the lands as mapped. ‘They admit that the commissioner 
oo Ce of the general land office refused to issue a patent on said location 


Ef | ‘ and aver that the act of the commissioner in doing so was accord- 
P| pe ing to law, and was justified by facts already stated as well as many 
Eb | other matters and facts not now known to defendants. They admit, 
a as alleged in paragraph twenty-three of said bill, that Eliza Foster 
oF died February the 25th, 1881, but deny that the complainants then 
became entitled to the possession or enjoyment of said land claimed 
a ; by them in their bill, and they deny that complainants then became 
= the full owners of said land by equitable title for the reasons, mat- .. 
: ters, and things alleged herein as well as other good and sufficient 
reasons apparent from complainants’ bill. Defendants further aver 
that if complainants ever had any right to said 320 acres by reason 
of negligence and gross inattention in not procuring patent 
ay 502 thereon and perfecting their rights from the time of ocating 
Py 3 the certificate in the spring of 1852 until the filing of sai 
a} bill they have lost same and their claim, now asserted to said land, 
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title of defendants. Defendants admit, as: alleg 
twenty-four of said bill, that on Marchrthe 9th, 1é : 
kiss, as commissioner of claims of the State of Texas, issued 
tificate to the heirs of John Childress for one aud one | 
of land. They aver that the same was issued by virtue of an act 
the islature of Texas for the relief of the heirs of the 
said John Childress; that said act and said grant of certificate werea 
pure donation by the Legislature of Texas to the heirs of John Chil- 
dress, and that and John Childress were then his only heirs. 
The said Mary Johnson, wife of John Childress, having d — 
to the said grant, these defendants say that the said George and Joh 
Childress acquired said certificate and grant oe ative act and 
not by inheritance from their father; that Mary Johnson, the 
daughter of Mary Jobnson, the wife of John Childress, deceased, 
never did have any right, title, or interest in said certificate or the 
land located thereby. Defendants do not know what induced the 
Legislature of Texas to pass said act, and have no opinion on the 
subject, and cannot say whether it was in consideration of the immi- 
gration of John Childress, deceased, and his settlement iu the State 
of Texas or not. These defendants deny, for the above reason and 
others, that said certificate was ever community pi of John 
Childress, deceased, and his wife, Mary Childress. aver that 
when John Childress died there was no right to a certificate 
503 in him which, by any law t.:en in force, could be | 
into a right. There was no certificate in existence—nothing 
in esse tu descend to his children, John and George, or their mother, 
Mary. They aver that said Mary Johnson, wife of John Childress, 
died before the said act of the Legislature was passed, and that she 
left no right, title,and interest in and to said certificate which could 
descend to her children, and deny that Mary Johnson, the daughter, 
ever had any right, title, or interest in said certificate. Defendants 
admit, as alleged in paragraph twenty-six of said bill, that said John 
Childress died in Texas in 1849 and left two sons, John and George, 
who were his only descendants, and they admit that John Chil- 
dress’ wife, Mary, afterwards married Miles Johnson and had by 
him a daughter, named _— Johnson. T admit that the 
mother of John and George died before the year 1860. They admit 
that afterwards said certificate was issued, and in the year 1860 
John Childress, son of John Childress, deceased, for a valuable con- 
sideration paid to him, sold and by deed conveyed to John A. Green 
an undivided one-third interest in and to said certificate, and in 
said deed authorized said Green, his heirs or assigns, to locate said 
one-third of said certificate and to secure to himself, his heirs and 
assigns, interest thereby conveyed for the sole use of bim, his heirs 
or assigns, as the case might be. oe admit that said John A. 
Green, on the 15th day of May, 1867, as alleged in paragraph 
twenty-eight of suid bill, for a valuable consideration to him, 
and at the instance and request of I. R. Worrall, sold, transferred, 
and delivered said one-third interest in said certificate to Adeline 8. 
Worrall, at of I. R. Worrall, to be her sole, separate prop- 
22—1 
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604 = erty; that said Juhn A. Green was in on of said cet- 
tificate for one league and labor of land, and then and there 
delivered the same to said I. R. Worrall, who, acting in his own 
name but for his wife’s benefit, applied to the county surveyor of © 
Tarrant county to survey for his wife the land in complainante’ bill 
described, by virtue of said certificate, and made a file thereon by 
virtue of said certificate; that said surveyor thereupon, being in pos- 
session of said certiticate, surveyed said land. Defendants deny that 
I. R. Worrall or Adeline S. Worrall then or at any other time had 
any notice of complainants’ right in or to said land, but aver that 
they were led to believe by the then condition of the files and en- 
dorsements made on said Rutledge conditional and unconditional 
certificates in the general — office of Texas, that said survey of land 
was abandoned, null and void, and forfeited, as hereinbefore alleged. 
They deny that said I. R. Worrall or Adeline S. Worrall intended 
to or did act unlawfully or fraudulently in locating said Childress 
certificate, or that they or either of them intended any fraud on 
complainants. , : 
They admit that the field-notes of said land and said certificate 
were returned to the general land office of Texas, and that a patent 
was issued by the commissioner of the general land office to the 
heirs of John Childress, deceased, their heirs or assigns, by virtue of 
said file, location, and survey. They aver that said I. Rt. Worrall 
paid all the fees and charges to procure said patent. They admit, 
us alleged in paragraph thirty-one of said bill, a quitclaim deed. 
Defendants admit that I. R. Worrall, as alleged in paragraph 
thirty-two of said bill, signed and delivered to M. Daggett the 
instrument set out in said bill, and that it has thereon the certificate 
of acknowledgment set out in such bill. . | 
505 Defendants admit, as alleged in paragraph thirty-three of 
said bill, that said deed was not duly executed and delivered 
‘as the deed of Adeline S. Worrall; that said certificate of acknowl- 
edgment was not and is not, according to law, sufficient, and that 
the notary public who took said acknowledgment did not examine 
Said Adeline S. Worrall separate and apart from her husband, 1. R. 
Worrall, nor did he explain the said deed to said Adeline S. Worrall, 
and did nothing in that regard except what is certified to by him. 
Defendants admit, as alleged in paragraph thirty-four of said bill, 
that Mary Johnson, the half-sister of John and George Childress, by 
her attorney-in-fact, sold and by deed conveyed to E. M. Daggett all 
her right, title, and interest in and to said land; but they say that 
she had no interest therein, and consequently conveyed no interest 
whatever by said deed. They admit, as charged in paragraph thirty- 
five of said bill, that E. M. Daggett made the deed to the Texas & 
Pacific Railway Company at the time and in the manner charged 
in said bill, and that afterwards said railway company took posses- 
sion thereof; but these defendants do not know that it was taken 
possession of to defraud complainants and have no information con- 
cerning said matters, but are of the opinion that it was not done to 
commit any fraud on complainants. 
These defendants admit, upon information and belief, that said 
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part thereof under the last will a pS ae 
they are of the opinion that E. B. Daggett claims only in rightof = 

Defendants admit, as charged in paragra | ae 
plainants’ bill, that the claims of all the : 2 a 
that Adaline S. Worrall harged in paragraph forty of said bill, ee 

at Adaline S. Worrall, as cha in pa eid bill, §— 
died intestate on the — day of ——, 1871, and in the A -  o 
Worrall, died intestate in the year 1874; that Adaline 8. Worra 4 
left one sister, Mrs. William Dunlap, wife of William Dan ; 
defendants and the wife of John Graham, another of these defend- 
ants, who joins her in defending this suit; that the said Adaline & 
ried at the time to Mary Cook, one of these defendants, and by 
whom the said John Cook had one child, who is now and was when 
represented in the original pleadings filed in the district court 
Tarrant county, Texas, from which this cause was removed to 
Mary Cook, as his next friend, and who intervened in sa 
and sued all the other parties to this cause, ex Martha 
Ehippe, Aaron Phipps, Martha Thomas, William Thomas, Rebecca 
W Bundy, Elizabeth De Wees, William De Wees, and Zebulon Wor- 

in said cause after defendants di | 

507 Defendants admit, as alleged in paragraph forty-two of said 


his wife. 
made under the Childress certificate and patent. 
said year; that she left no descendants; that her h 
pe 5 Soe 
of these defendants; also another sister, M. E. Graham, one of these 
Worrall left masa, Ie one brother, John Cook, who was mar 
a 

this bill was filed a minor, whose name is John Cook, and who 
circuit court of the United States for this district by his 
rall, Edwin T. Worrall, Alfred Worrall, E. R. Worrall, Rachel E. 
rall, who were not sued by said parties originally, but who intervened 

bill, that they claim an undivided one-half interest in and 


‘to said 320 acres of land as the heirs of Adaline S. Worrall. 


Defendants do not know whether complainants, as they state in 
paragraph forty-three of their bill, ever had information or knowl- 
edge of the existence and probate of said will of Thomas P. Rut- 
ri oh under which complainants claim, prior to the month of 
September, 1884. | 

hey say that if complainants did not know of said will prior to 
that date it was because of complainants’ own : in 
not ascertaining same, and they should not be in a court of 
equity to set up said matters to defeat a legal title we es in 
sition to the right asserted, for more than thirty-six. years | 
elapsed since the said ma er and said will was prohated and: 
spread upon the. minutes of probate court of Gonzales county, 
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Texas, as well as the subsequent proceedings to annul said will and 
the probate thereof instituted in the district court of said county 
as hereinbefore shown. 

Defendants say that Alsey S. Miller, the executor named in said 
will, was the father of the complainants, the Millers and Mrs. M. F. 
Nichols, and they say that they verily believe that said Alsey 8S. 
Miller often talked of said will and the matters connected with the 
probate of same and the suit in the district court of Gonzales county 
with his children, who are complainants in said bill. They say that 
at the time said will was probated, and for many years thereafter, 
said Thomas P. Rutledge’s unconditional land certificate was of 
= and insignificant value, being worth only about three hundred 

ollars. 

That for many years after the same was attempted to be located 
on the land .in controversy said land was of small value and was 

only worth about two or three hundred dollars; and defend- 
508 ants believe that these facts and others caused complainants 

to be indifferent as to said will or the property named therein. 
They say that the land covered by said attempted location was 
never of any greater value until it was located by the John Childress 
certificate; that afterwards railroads were built thereon and a large 
city, to wit, Fort Worth, established partly on same and on adjoin- 
ing lands, and now the said land is of great value, to wit, five 
hundred thousand dollars, without reference to improvements 
thereon ; that now complainants, after so great a time and such 
increase in the value of the land, bring this bill to disturb the legal 
title acquired more than eighteen years ago; that said claim is stale 
and barred by plaintiffs’ laches. . 

Defendants admit, as alleged in paragraph forty-four of said bill, 
that after E. M. Daggett purchased said land and got the pretended 
deed of Adiline S. Worrall and I. R. Worrall, as hereinbefore ad- 
mitted, that he, Daggett, believed it valid, but deny that E. M. Dag- 
gett then or afterwards withdrew the Rutledge certificate from the 

eneral land office, but say said certificate had been withdrawn as 


*hereinbefore charged, and was kept out of said land office from 


1857 until 1881, a period of twenty-four years; that prior to 1867 
or 1868 M. T. Johnson gave said certificate to E. M. tt, who 
retained same until it was returned by ett about the year 1881 ; 
that E. M. Daggett, as late as 1876, had suid certificate in his 
sion at Fort Worth, Texas, and submitted the same, with the title 
papers thereto, to W. H. H. Lawrence for examination of his title ; 
that by an act of the Legislature of the State of Texas, entitled “An 
act supplementary to an act in relation to the location of the surve 
and return of genuine land certificates,” passed April 25th, 1871, it 
was provided and enacted that in all locations and sirveys 
509 of land heretofore made by virtue of any such certificate as 
is specified in the first section of this act, and in which the 
field-notes have been returned to the general land office and the cer- 
tificate by virtue of which the survey was made is not on file in the 
general land office, nor has been withdrawn for location of unlo- 
cated balance, as is provided in the first section of this act, such cer- 
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That none Pp. Rutledge unconditional certificate was one 4 Bist. 
the kind named in the first section of said law, and these d- 
ents show that it hath not been withdrawn to relocate the ee 
balance of said certificate; that it was the duty of all persons inter- ie 

ested in said location to have suid certificate returned to the peral = 

land office of Texas, as provided by said act, and by their 80 
to do said location and survey, if not originally void and wholly 

abandoned —; and these defendants deny that said co | 
any right, title, or claim to the land in controversy, and io aver 

that the title of these defendants is no cloud-upon the 
title of complainants; and these defendants hereby accept the waiver 
of oath to this their answer; all of which matters and things these 
defendants are ready to aver, maintain, and prove as this h 
court shall direct, and humbly pray to be hence dismissed with their 
reasonable costs and charges in this behalf most wrongfully sus- 


tained. 
J. F. COOPER, 
CARTER & WYNNE, axp 
N. A. STEADMAN, 
Solicitors for Wm. Dunlap, M. E. Graham, John Graham, — 
Mary Cook, & John Cook, Defendants. 


Endorsed: #88. Chancery. Filed Aug. 9, 1886. A. J. Houston 
cl’k, by Jas. D. Adams, dep’ty. i 


510 In the Circuit Court of the United States for the Northern 
District of Texas, at Dallas, Fifth Circuit. In Chancery. 


Wir1am D. Foster 4 als. 


v8. 

Texas & Paciric Rattway Co. e als., Toomas H. Miter > No. 88. 
et als., Interveners, and William Dunlap @ als, Inter-| . 
veners, and Martha R. Worrall e¢ als., Interveners. 


The joint and several answer of Martha R. Worrall, Alfred Worrall, 
E. R. Worrall, Edward P. Worrall, Rachel E. Phipps and her hus- 
baud, Aaron Phipps, Martha Thomas and her hasband, William 
Thomas, Rebecca W. Bundy, Elizabeth Dewees and her husband, 

ae Dewees, Zebulon Worrall, John Worrall, William C. 

n, Harriet Gillian and her husband, Henry P. Gillian, Hattie 
Randolot and her husband, Cameron W. Randolph, Emily Gif- 
ford and her husband, Myron A. Gifford, Ida May Ch and 
her husband, William Chapi n, and Elij B. Crew, nts, to 
the bill of complaint of H. Miller, W. A. H. Miller, and 
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174 - * PHO! H. MILLER ET 


M. F. Nichols and her husband, A. J. Nichols, complainants, filed 
herein in obedience and ey to the order of this court direct- 
ing the parties to replead in this cause. 


These defendants, now and at all times hereafter, saving and re- 
serving unto themselves and each of them all benefit and advantage 
of exception which can or may be had or taken to the many er- 

rors, uncertainties, insufficiencies, and other imperfections in 
511 the said complainants’ said bill of complaint contained, for 

answer thereunto or unto so much and such parts thereof as 
these defendants are advised is or are material or necessary for them 
or any of them to make answer unto—they, these defendants, sever- 
ally answering, say: 

ist. That these defendants are informed and believe it to be true 
that, as alleged by said complainants in their bill of complaint, the 
board of land commissioners of Washington county, Republic of 
Texas, did, on the 20th day of March, A. D. 1839, issue a conditional 
certificate for 320 acres, No. 47, to Thomas P. Rutledge by virtue of 
the act of January 4, 1839, as an emigrant and single man; that by 
virtue of said certificate said Rutledge had the right to locate and 
appropriate 320 acres of land out of any of the vacant, unappropri- 
ated public domain of said republic conditionally, and if he, said 
Rutledge, permanently remained in said republic and did and per- 
formed any and all duties required of other citizens thereof for the 
term of three years, that he then would be entitled to receive from 
said republic an unconditional certificate for 320 acres of land, which 
he would then have the right to apply to any location made by vir- 
tue of the conditional certificate aforesaid, the issuance of the un- 
conditional certificate aforesaid being for the purpage of establishing 
the title of said Thomas P. Rutledge to such land as he might have 
located under and by virtue of said unconditional certificate, the 
said conditional certificate and location, together with said uncon- 
ditional certificate, constituting but one and a single right; and that 
on the twenty-seventh day of Oct., A. D. 1840, said conditional cer- 

tificate was reported and recommended as a aga oe legal 
&§2 claim against the Republic of Texas by the duly constituted 
authorities of ‘said republic. 

2. That these defendants are informed and believe it to be true, 
as alleged in complainants’ bill, that said Thomas P. Rutledge did 
perform the conditions required by law with reference to said con- 
ditional certificate, and that on or about the ninth day of Feb., A. D. 
1846, said conditional certificate was located upon the 320 acres of 
land in Fannin county, Texas, mentioned in said bill, said land 
being duly surveyed and the field-notes duly returned to the general 
land office of the State of Texas on or about the twelfth day of Jan’y, 
A. D. 1848, and there filed, mapped, platted, and a by, the 
commissioner of said land office; that a certificate of compliance on 
the oot of said Thomas P. Rutledge with the requirements of said 
conditional certificate was filed among the papers belonging to the 
files of suid location in said general land office, whereby the appro- 
priation of said land in said Fannin county by said Thomas P. 
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and equitable title in said. Thomas P. Rutledge in 


in Fannin county, and was such at the time of the pretend S 4 


tion of said unconditional certificate upon the land in cou 
herein, and continued and was such at the time of the location of 
the said certificate in the name of the heirs of John Childress. upon 
said land, and that, as these defendants are advised and submit, the 
said location of said unconditional certificate was, by reason of the 
said location of the conditional certificate in Fannin county, 

513 inoperative, null, and void, and that for divers other reasons 
hereinafter set forth said land in controversy herein was not 
subject to the location of said unconditional certificate, and was not, 
- alleged in complainants’ bill, vacant and unappropriated public 
omain. | ; 
8rd. That these defendants admit that, as in said bill alleged, on 
or about October 12th, A. D. 1846, the board of land commissioners. 
of Gonzales county, State of Texas, did issue to said Thomas P. Rut- 
ledge an unconditional certificate for 220 acres of land, which at- 
tached to and was located an said land in Fannin county, Texas, 
located, as befure stated, by virtue of said conditional certificate, 


whereby the right of said Rutledge to said survey und location be- 


came and was unconditional, the said conditional and unconditional 
certificates constituting together as aforesaid but one right to land. 


under and by virtue of said conditional certificate, eave and-enéept 
the issuance of a patent, which was ready for issuance and would — 


4. That these defendants admit that it is true, as in said bill al-_ 


leged, that said Thomas P. Rutledge was, on December the: A. 
D. 1846, lawfully married to Eliza A. King, and that she was his 
first and only wife and continued his wife until his death, which, 


these defendants admit, occurred on the tenth day of January, A. D. 


1850. 

5. That these defendants admit that, as in said bill alleged, said 
Thomas P. Rutledge did make, execute, and publish, on the seventh 
day of June, A. D. 1848, the writing purporting to be his last will 
and testament, and that the same is in words and figures as set forth 
by complainants in their bill, and, further, that Alsey S. Miller, 
named therein as executor, was the father of complainanta, Thomas 


H. and W. A. H. Miller and M. b. Nichols; but these defendants 


are advised that complainants are not entitled to any benefit under: 
said will so far as concerns (the said unconditional certificate, for th 
that by the terms of said will the executor thereuf was di 
514 to sell all the personal estate not therein otherwise 
for, and after paying off all legal debts and all liabilities 
against the testator’s estate to give the balance of the proceeds of sale 
to said Eliza A. Rutledge, wife of said T. P. Rutledge; that a suffi- 
ciency of said nal estate was suid by said executor to off 
said debts and liabilities,and the same were paid off and discharged 
by him, the said unconditional certificate remaining unsold ; 
by said provision of said will the title to said u itional certifi- 
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THOMAS H. 


cate. passed as effectually unto said Eliza A. Rutledge as if: a'sale 
had been made and the proceeds turned over to her; and these de- 
fendants are advised vie submit that the limitation over of said es- 
tate to complainants, if the same was intended to and did apply to 
said unconditional certificate, was, for divers reasons which appear 
on the face of said will, null and void. 

6. That these defendants admit that, as in said bill alleged, at the 
April term, A. D. 1850, of the county court of Gonzales county, where 
said Rutledge resided at the time of his death, on the application of 


a 
. 


_ said Alsey S. Miller for the probate of the writing aforesaid as the 


last will and testament of said Rutledge, and after due notice had 
been given as required by‘law, said county court made and caused 
to be entered on its minutes an order, een, and decree declar- 
ing said writing to be probated as the last will and testament of said 
Thomas P. Rutledge, deceased, and said Alsey S. Miller thereupon 
qualified as executor thereof; that these defendants do not admit to 
be true, but deny, that said writing was by said proceedings duly 
probated, as alleged in complainants’ bill, for that the said court in 

making said order, decree, and judgement did so upon the 
515 written affidavit of C. E. De Witt, one of the subscribing wit- 

nesses thereto, which will more fully appear from a certified 
copy from the records of said court, which will be produced on the 
trial hereof; that these defendants say that it is not made to appear 
from the aforesaid affidavits that said Thos. P. Rutledge was twenty- 
one years of age at the time he signed said writing, and that it does 
not appear therefrom that the subscribing witnesses to said writing, 
or either of them, to wit, Samuel Barrow, ©. E. De Witt, and William 
H. Steward, were then over the age of fourteen years; and, further, 
that these defendants deny the allegations of ¢omplaimants to the 
effect that said order, judgement, and decree of said county court of 
Gonzales county in effect declaring said writing probated as the last 
will and testament of said Rutledge has never been revoked, an- 
nulled, or set aside by any court having jurisdiction to do so, and 
that the same has, since it was so made, remained and still is a sub- 
sisting order, judgment, and decree, the contrary being true, as will 


yhereinafter more fylly appear. 


7. That these defendants admit it to be true, as by complainants 


in their bill alleged, that prior to the year 1854 all of the debts and 


liabilities of every kind and character which had existed against 
the estate of said Thomas P. Rutledge were fully settled and satisfied ; 
and they admit it to be true, although they are only thereof in- 
formed by complainants’ bill, that neither the aforesaid land in Fan- 
nin county nor either of said certificates was ever sold or attempted 
to be sold by the executor aforesaid, or any other authority, or sold 
by Thomas P. Rutledge, his heirs or devisees, but that the 
516 same, after his decease, as aforesaid, formed and remained a 
part of the assets of his estate. 
8. That these defendants admit it to be true, as all in com- 
lainants’ bill, that at the death of said Thomas P. Rutledge he left 
him surviving his said wife Eliza and his son William by his said 
wife, and that said son was born on the twenty-third day of July, 
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Alsey 
de and 7 
lainant, M. F. Nichols, was married 
- , 1871, and has ever since remained 


9. That these defendants admit it to be true that on 
day of April, A. D. 1852, said Eliza A. Foster, joined by said 
L. Foster, instituted a suit in the district court of Gonzales 
Texas, by their petition therein filed, for the purpose of } : 
| will of said Thomas P. Rutledge declared null and void and the 
1 order, judgement, or decree of the county court of ssid county deciar- 
| 75 Sa will probated annulled ; that in and‘by said Seer seer 
Alsey S. Miller, as executor as aforesaid, was made’ : 
: all the apparent and actual rights of the aforesaid minor son, William 
Rutledge, were fully shown, as will more fully and at large 
from a certified copy of said petition, which will be 
the trial of this cause, and that said Alsey 8. Mi 
service of said suit on the twenty-eighth day | 
517 A. D. 1852, and filed his answer therein on the twentieth day 
of October, A. D. 1852, making all defences appli 
the case, as will also more fully appear a certified ‘ 
which will be produced on the hearing hereof; that . 
ants, not being informed, neither admit nor deny the allegation of 
| complainants’ bill that said minor, William was not served 
| with process in said suit, but they are informed, and so aver 
, | that before and at the trial of said cause said minor, William Rat- 
i ledge, became a party thereto and was represented by 8S: B. Conley 
: as a ee hepa tng ganna ten 
: an answer in said suit, as will more fully appear from a reof, 
| which will be produced on the trial thereof; and these de | 
further aver that said Conley was ized by the courts in-said 
r suit as the guardian ad litem of said minor, with authority to 


i 


and represent him therein. These defendants further aver that. 
the terms of said will the first vested estate of inheritance in 

all property, both real and personal, belonging to said Thomas P. 
Rutledge at his death was in said minor son, William Ra at 


the time said suit was brought and judgement therein | 
| : , then had 


that under said will the complainants, nor either of them 
-2* any vested or certain interest or estate in said. 

: any such interest during the life of said William 
therefore it was, as these defendants are informed 
the complainants were not made parties to said sui 
process therein, neither they nor either ; 
narties to such suit; but these defendante believe and 
di interests were 
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and proceedings from childhood. These defendants further ‘aver 
that at the fall term, A. D. 1852, of said district court of Gon- 
zales county, with all the necessary parties to said suit before the 


court and represented therein, said court made and caused to been- - 


tered a judgement or decree annulling said will of Thomas P. Rut- 
ledge, and in effect vacated said order, judgement, or decree of the 
county court of said county declaring said will duly probated, said 
judgement and decree of said district court recognizing said S. B. 
Conley as guardian ad litem of said minor, William Rutledge, with 
authority to represent him in said suit, all of which will more eo | 
appear from a certified copy of said judgement or decree, which will 
be produced on the trial thereof; and these defendants aver that 
said judgement or decree of said district court of Gonzales county, 
Texas, made aud rendered as aforesaid, was and is a valid judge- 
ment or decree; that it has never been reversed, vacated, set aside, 
or annulled, but has ever remained and still is subsisting and in 
full force, and, as these defendants are informed and believe, ¢on- 
cludes the complainants herein. These defendants further aver that 
they are informed and advised and believe that under the laws then 
in force in the State of Texas said suit so instituted as aforesaid by 
Eliza A.and William L. Foster was a proceeding “in rem,” and that 
the judgement rendered therein as aforesaid was and is binding upon 
and concludes the complainants and all other persons until the same 
shall have been vecsioh or set aside by a proceeding instituted for 
that purpose, which has never been done, and that therefore said 
judgement is binding upon the complainants and concludes them 
from the assertion of their supposed rights, as eet forth in their bill 

of complaint. be 
519 10. That these defendants deny the allegations in com- 

plainants’ bill contained that the said unconditional certificate 
of said Thomas P. Rutledge was located on the land in Tarrant 
county, therein mentioned, on or prior to January 8, 1852, or on or 
prior to February 10th, 1852, and say that one Henry Beaumont had 
said certificate in his possession for the owner until the 9th day of 
March, 1852, when said Beaumont delivered the same to one M. T. 
Johnson to locate, and the said Beaumont then took the receipt and 
contract of said M. T. Johnson, which is dated March the 9, 1852, 
said Johnson agreeing to locate said unconditional certificate, ete. ; 
that afterwards said Johnson procured one A. J. Lee, a deputy sur- 
veyor of Robertson land district, to make a survey of the land de- 
scribed in complainants’ bill; that said Johnson or Lee antedated 
the field-notes of said survey, dating the same January 8th, 1852 ; 
that this was done by said Johnson or said Lee, at the instance of 
Johnson, because at that time said land was in Peters Colony and 
reserved from location and had been since February 10th, 1852, 
and in order to make it appear that said survey was made prior to 
the time said reservation was established that said field-notes were 
antedated, or, if they were not antedated at the time when made, 
then some persons after eame were made altered the true dates so 
as to make the said field-notes appear to have been made January 
8, 1852; that said land was, on and after the 10th day of February, 
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180 . 
cate; that certain entries and endorsements were made upon the 
wrapper of said file by the commissioner of the g: land office 
or some person acting under his authority, which was according to 
the customs and rules of said office, to the effect that said survey was 
forfeited, amongst said entries and endorsements being the following, 
to wit: “ Forfeited for non-return of conditional certificate by the 
first of August, 1857, and that said M. F. Johnson afterwards, to wit, 
some time during the year 1857, believing it to be to the interest of 
the owners of a-said certificate, withdrew same from general land 
office for relocation. We thereafter, at a date unknown to 
522 these defendants, but which they are informed, believe, and 
aver to have been prior to the year 1858, delivered same to 
E. M. Daggett, whom these defendants now here aver to have been 
long then and since the owner of said certificate, and that the same re- 
mained thenceforward, until some time in the year 1881, in said Dag- 
get’s possession, when said certificate was returned by said or 
some one acting — his authority, to the general land office and placed 
among the papers in the file aforesaid; that during the period 
aforesaid no steps were taken by any one to perfect said location or 
to procure a patent for same; but said rulings, entries, and endorse- 
ment of the commissioner aforesaid were acquiesced in and no at- 
tempt made to reverse same or procure said entries and endorse- 
ments to be changed, either by said Daggett or said Johnsonor Eliza 
Ann Rutledge or complainants or by any other persons having or 
claiming an interest in the said Rutledge certificate or in said loca- 
tion and survey; that if said location and survey hed not been 
abandoned said persons negligently permitted said file to remain 
in the condition aforesaid, and while so remaining the said I. R. 
Worrall referred to in the bill, acting for his wife, Adaline 8. 
Worrall, and relying upon said conduct of the said parties con- 
trolling and owning said certificate and in good faith supposing said 
land to be unappropriated public domain of the State exas sub- 
ject to location of their said certificates, on, to wit, the twenty-eight 
day of May, A. D. 1868, located 320 acres of the certificate for one 
league and one labor of land issued to the heirs of John Childress, 
deceased, which is also in said bill of complaint mentioned (same 
being then owned by said Adaline S. Worrall in her te 
523 _—right), and caused same to be duly surveyed and the field-notes 
thereof to be duly returned to the general land office of the 
State of Texas and patent to be issued thereon. These defendants say 
that by reason of acts and doings aforesaid the title to the land in 
controversy was vested in said Adaline S. Worrall; that said certifi- 
cate so used by her in the location of said land was of great value, 
in this, that at said time there were numerous other valuable tracts 
of vacant and ra a erty ere domain of the State of Texas 
subject to location by virtue of said certificate, and that now, said 
certificate ne been merged in a nt and all certificates of 
like character and date being barred by the constitution and laws 
of the State from location, and there being at this time no public 
domain to satisfy such certificate if said patent is cancelled and 
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from locating and holdi 
land, one by virtue of the unconditional the other by virtue of 


524 12. That these defendants admit that William Ritledge, 
son of Thos. P. and Eliza A. Rutledge, died on the fourteenth 

aes of iJaly, A. D. 1854, and that it then became certain that Eliza 
name die without issue of said Thomas P. Rutledge 


were 
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et they are advised, believe, and so aver that 
will of teid Thomas P° Sree as hereinbefore alleged, 
istrict court a Gonzales 


Fo mg certificate for » Bowes Ae 
say that if said will of Thomas P. Ru 
day of July, A. D. 1884, was still a valid: 
under the laws of Texas 


ried, on, to wit, December 25, 1 
the anconditional certificate pment became upon said 
community property of said Thomas P. and Eliza A. Rutledge 
pe son the of said Thomas P. Ru same m 


ele 
, ae one-balf thereof passed to and the title vested 
i in in said with the right in said Eliza to float or to 
ae duplicate the same and relocate it elsewhere: that these de- 
pa pens <= a informed and believe it to be true that said Eliza 
| 525 did, ‘int ae ear tones hot “iogthe erp id Eli "being 
sf id, in year acti said Eliza 
| mare keene William L. Foster, to whom she was 

Oe te eee Ratl 

pret as mers eral land office of the 
Texas a duplicate of said Bae certificate, and locate the 
same and procure the issue of a patent on such location, thereb ne A 
electing the land to which they desired said certificate to be a li 
and these defendants further say that if the law governing the 
tock adie ph Arye die Ratledge be otherwise 
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Thomas P. Rutledge be null and said will be valid, and the only in- 
terest thereunder of said Eliza A. Rutledge in said uncond 
certificate was a life estate in lands to be secured thereby, then these 
defendants say that said Eliza could only enjoy said bequest by — 
curing said certificate to be located and patented ; whereupon she ha 
the right to locate or duplicate said certificate and to float and re- 
locate same, procuring such location as she desired under said 
certificate to be patented; and these defendants say that said Eliza 
exercised her right aforesaid in the premises, and that complainants 
are estopped to question the manner in which said Eliza procured 
patent to the relocation of said certificate. 

13. That these defendants admit that, on the ninth day of March, 
A. D. 1852, Henry Beaumont had authority to controll said uncon- 
ditional land certificate, but they are so advised and deny that there 
was at any time any valid or other location thereof, but that on said 

day said Beaumont delivered same with other certificates in 
526 Austin, Texas, to M. T. Johnson, who received same, and 
| gave to said Beaumont a writing, which is as follows, to wit: 


“ Received, Austin, March the 9, 1852, of Henry Beaumont the 
following certificates, to be located or accounted for, viz: 

“Four leagues Calhoun county school land for location, 17,712 
acres; Thomas Rutledge, head-right 320, class 3, Gonzales county, 
Oct. 12, 1846, No. 24, Liberty county, March 4, 1845, 640; John Bec- 
ton, 320, H. R., 3d class, No. 324, Victoria county ; Samuel Heedler, 
bounty warrant, dated January 1, 1838, signed Barnard Bee, Secre- 
tary of War, 1.230; James H. Barduell, bounty warrant, dated the 
7 January, 1837, signed Gen. Foe, Day general, 320; Toby script, 


No. 864, to Almanzor Houston, da tober:10, 1836, 640. 
“ (Signed duplicate.) ry 
* Signed) M. T. JOHNSON.” 


And these defendants say that said Henry Beaumont had held 
possession of said unconditional certificate for more than three 
months next before March 9, 1852, when he delivered same to said 
Johnson, who received same, and gave to said Beaumont the con- 
tract and receipt.shown above, reserving to himself a duplicate origi- 
nal thereof. 

14. That these defendants admit the matters and things contained 
in paragraph 21 of complainants’ bill, and they also‘admit,as alleged 
in said bill, that said certificate was ap sel: by the commissioner 
of claims of the State of Texas and established as genuine. 

15. That these defendants admit that the survey of said uncon- 
ditional certificate was delineated on the map, as alleged in com- 
plainants’ bill, but deny that such delineation constituted or was 
any notice or information of validity or invalidity, averrjng that 
all surveys, whether valid or not, were delineated, and that 
527 ‘by such delineation neither the commissioner of the 

land office nor the county surveyor recognized or affirmed 
the validity of such surveys, and that neither by statute or custom 
were such maps made notice to subsequent locators of the a ria- 
tion of the land as mapped. These defendants admit that the com- 


la . a \e ° 
~ came the full owners of said land by equitable title 
matters, and things contained herein, as well as othe 
cient reasons apparent from complainants’ bill; and they 

aver —— if ne meme. ever had any ee ction b 
reason of neg and gross inattention in not ing r 
rights and procuring patent thereon from the time of locating said 
certificate in the spring of 1852 until the. filing of said bill, the 
have lust same, and that their claim now ted is a stale demand, 
and ought not in equity to prevail over the legal title of these 


defendants. 
17, That these defendants admit, as ey complainants’ bill, 
that on the ninth day of March, A. D. , W. 8. Hotchkiss, as 
commissioner of claims of the State of Texas, issued a certificate to 
the heirs of John Childress for one league and one labor of land, the 
same being, as these defendants now aver, issued by virtue of 
528 an act of the Legislature of the State of Texas, passed for the 
relief of the heirs of said John Childress; that said act and 
said grant of certificate were a pure donation by the Legislature 
aforesaid to the heirs of John Childress, and that George and John 
Childress were then his only heirs, the said Mary Johnson, wife of 
John Childress, deceased, having died to said grant. These de- 
fendants aver that eaid George and John Childress acquired said 
certificate and grant by legislative act and not by inheritance from 
their father, and that Mary Johnson, the daughter by a subsequent 
marriage of Mary Johneon, the wife of John. Childress, deceased 
never had any right, title, or interest in said certificate or the land 
located . Defendants say that they do not know what in- . 
duced the re of the State of Texas to pass the act aforesaid, 
have no opinion thereon, and therefore cannot say whether it was in 
consideration of the immigration to — settlement in Texas of said 
John Childress or not. Therefore these defendants deny, for the above 
and other reasons, that suid certificate was ever community y 
of John Childress, deceased, and his wife, Mary Childress, but aver 
that when said John (Childress died there was no right to a certifi- 
cate which by any law then in force could be perfected into a right, 
and that there was no certificate in existence or ibility to 
to his children, Georgeand John, and their mother Mary ; and they 
further aver that said ae oe wife of said John Childress, 
died before the said act of ; re was passed, and that she 
left no right, title, or interest in or to said certificate which could 
descend to her children, and that Mary Johnson, ber daughter, never 
had any right, title, or interest in eaid certificate. 
529 18. ‘these defendants admit that said John Childress 
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died in Texas in 1849, leaving two sons, George and . 

who were his only descendants; Sas that Mary, the wife ob aid 
John Childress, afterwards married one Miles Johnson and had by 
him a daughter named Mary Johnson; and also that said Mary 
Childress, afterwards Johnson, died prior to the year 1860. These 
defendants admit that afterwards said certificate was issued, and 
that in the year 1860 John Childress, son of John Childress, de- 
ceased, for a valuable consideration paid to him, sold and by deed 
conveyed to John A. Green an undivided one-third interest in and 
to said certificate in said deed, authorizing said Green, his heirs or 
assigns, to locate said one-third of said certificate and to secure to 
himself, his heirs and assigns, the interest thereby conveyed for the 
sole use of himself, his heirs or assigns, — the case might be. 

19. That these defendants admit that said John A. Green, on the 
fifteenth day of May, A. D. 1867, as all in said bill, for a val- 
uable consideration paid to him, and at the instance and request of 
I. R. Worrall, sold, transferred,’and delivered said one-third interest 
in said certificate to Adaline S. Worrall, wife of said I. R. Worrall, 
to be her sole and separate property; that said John A. Green was 
in ——- of said certificate for one league and labor of land, 
and then and there delivered same to said I. R. Worrall, who, acting 
in his own name, but for his said wife’s benefit, applied to the county 
surveyor of Tarrant county to survey for his wife the land in com- 
plainants’ bill described, by virtue of said certificate; that said sur- 
veyor, thereupon, being in possession of said certificate, surveyed 
said land, and these defendants deny that said I. R. Worrall or 

Adaline S. Worrall, then or at any other time, had any | 
530 notice of complainants’ right in or to said land, but aver that 

they were led to believe by the then conditiun of the files and 
endorsements made on said Rutledge’s conditional aid unconditional 
certificates in the general land office of Texas, that said survey 
was abandoned, null, void, and forfeited, as hereinbefore all : 
and further they deny that said I. R. or Adaline S. Worrall in- 
tended to or did act unlawfully or fraddulently in locating said 
Childress certificate, or that they or either of them intended an 
fraud on complainants. These defendants admit that the field- 
notes of said land and land certificates were returned to the general 
land office of the State of Texas, and that a patent was issued by 
the commissioner of the general land office to the heirs of John 
Childress, deceased, their heirs or assigns, by virtue of said file, 
location, and survey, averring the said I. R. Worrall paid all the 
fees and charges incident to proving said patent. 

20. That these defendants also admit, as in complainants’ bill al- 
leged, a quitclaim deed from George Childress to E. M. 

21. That these defendants admit, as alleged in complainants’ bill, 
that I. R. and Adaline S. Worrall signed and delivered, to E. M. 
Daggett the instrument of writing set out in said bill, and that it 
bore the certificate of acknowledgement in said bill set forth. 

22. That these defendants admit, as in said bill alleged, that said 
deed was not duly executed and delivered as the deed of said Ada- 
line S. Worrall; that said certificate of acknowledgement was not 


23. That these defendants admit, as in said bill alleged, that Mary 
Johnson, half sister of said George and John Childress, by her at- 
torney-in-fact, sold and by deed con to E.. M.. Daggett a 
her right, title, and interest in and to said land, but they « 
ad wana rot A veal Gad "ey also admit, ws alleged 
and so say nothin y sai ; } as 

in said bill, the pe ance, at the time and in the manner charged 
in wage a ates tt to the — and rhea od Com- 
pany, ta retention of possession iid compan 
thereunder, and aloo the taking and retention of — by said 
other defendant railway companies, although the last is not known 
to these defendants, save through the allegations of the bill, these 


‘defendants admitting, upon information and belief, that said railwa 
companies are claiming under the Childress aforesaid as well 
as under the Rut location ; and these 


Jants 
J. now claim @ portio 
and they are informed and believe that said E. J - 
part thereof under the last will and testament of Jagget 
although the precise nature of the claim of E. B. Daggett sur 
to these defendants, they believe that his claim is in righ 


24. That these defendants admit that, as in,said bill allege: 
. the defendants claim under said Childress certificate, location, 
532 a patent. 


fendants, E. B. and 


That these defendants admit and say that, asalleged in 
the bill, said Adaline 8S. Worrall died, intestate and without issue or 
descendants, in the early part of the year 1871, and that she left her 
surviving her husband, said I. R. Worrall, and, as these defendants 
are informed and believe, one sister, Mrs. William Dunlap, wife of 
William Dunlap, of defendants herein; also another sister, H. E. 
Graham, who, joined with her husband, John Graham, is de- 
fendant herein, and a brother, John Cook, married at the time to 
Mary Cook, also defendant, by whom John rr. ho, 
when said bill was filed, was and now is is 


ated in 


was removed to this court, by his m 
tervened in said 
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H. E.and John Graham, and Mary and John Cook did. ‘These 
defendants further admit and say that, as in said bill alleged, the 
to 


interest, right, and title of said Adaline 8S. Worrall in and to said - 


Childress certificate, location, and patent, and said land at her death 
descended and vested as follows, to wit: One-half to her husband, I. 
R. Worrall, and the other ‘half to her aforesaid relatives, said Wiil- 


. liam Dunlap, H. E. and John Graham, and Mary and John Cook, 


as before stated; and they further admit and say that said 1. R. 
Worrall died single, intestate, and without issue or descendants, 
in the year 1874, leaving him surviving his mother, Marthia R. 
orrall, one of these defendants, and five brothers, also 

5383 defendants, to wit, Alfred, Edward P., E. R., Zebulon, and 
John, and fivesisters, Rachel E. Phipps, Martha Thomas, Eliza- 

beth Dewees, Rebecca W. Bundy, and Margeret Hodgin—also, except 
the last, defendants herein, the said Rachel being joined with her hus- 
band, Aaron Phipps, said Martha with her husband, William 


Thomas, and said Elizabeth with her husband, William Dewees; . 


that said Rebecca W. Bundy was a married woman at the time of 
said I. R. Worrall’s death, but is now a widow, her husband, —— 
Bundy, having died after the decease of said I. R. Worrall, and here- 
tofore, to wit, on the — day of , A. D. 1882; that said Margeret 
Hodgin was alive and married at the time of the death of said I. R. 
Worrall, but has since died, to wit, on the — day of ——, 18—., leav- 
ing her surviving her husband, William C. Hodgin, a defendant 
herein, and two daughters, her only heirs, one of whom, Harriet 
Gillilan, joined with her husband, Henry P. Gillilan, is a defendant, 
the other, Mrs. Elija B. Crew, having died after the death of her 
mother, leaving her surviving her Susband, defendant Elijab B. 
Crew, and three daughters, Hattie, Emily, and [da May, who, with 
their respective husbands, Cameron W. Randolph, Myron A. Gifford, 
William Chapin, are all defendants in this cause; and, further, 
these defendants say that the one-half interest in said Childress loca- 
tion and land derived by said I. R. Worrall, deceased, from his said 
wife, Adaline S. Worrall, deceased as aforesaid, at the decease of said 
I. R. Worrall, deceased, and vested in these defendants as sole heirs 
of said I. R. Worrall, and that these defendants are now the legal 
owners of and justly entitled to claim the same; and these defend- 
ants admit, as 1s in said bill charged, that they claim an undivided 
one-half interest in and to said 320 acres of land, as heirs of I. R. 

Worrall. 
534 26. That these defendants further say that they are not in- 

formed, save by the complainants’ bill, whether or not com- 
plainants ever had information or knowledge of the existence and 
probate of the aforesaid will of Thomas P. Rutledge, under which 
they claim, prior to the month of September, 1884 ; but» these de- 
fendants say that if such be the fact it was because of complainants’ 
own gross negligence iu not ascertuining the same, and they should 
not be heard in a court of equity to set up said matters to defeat a 
legal title acquired in opposition to the right asserted. After more 
than thirty-six years have elapsed since said Rutledge died, his will 
was probated and spread on the minutes of the probate court of Gon- 
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Pp 
with his said children. Further these dekodante say 
eaid will Sen ,and for mony Oe 
ledge unconditional certificate was of small and i 
being worth only about three hundred dollars; that 
after same was attem to be located on the land: in cx 
said land was of 1 value, being worth only about two or three 
hundred dollars ; wherefore, as these defendants believe, complainants 
were indifferent as to said will and the property. 
535 therein; that said land was never of ag value until it was 
located by John Childress’ certificate; that. afterwards rail- 
roads were built thereon, and a large city, to wit, the of Fort 
Worth, established partly thereon and on adjoin ,so that 
now said land is of great value, to wit, five hundred thousand dol- 
co without reference to improvements thereon; that now com- 
Fane inants, after ane. time and such increase in the value of the 
pw rhage bling to disturb the legal title acquired more than 
oo ears ago, and that said claim of com o> te 
“st stale by complainants’ laches. 
27. That these "defendants admit, as ye phe in 
Pi after said E. M. purchased said land 
tended deed of AdalineS. orrell and I. R. Worrell, as ueretofore 
mitted, that the said Daggett believed it valid 
said Dasget then or afterwards took the said 
from — 1 land office, but wend pis yen certifieate had 
1876, had said certificate in his 


and submitted the same, with sp 
Lawrence for examination of his ti 
lature of the State of Texas entitled Faye y 
act in relation to the location of the surv and return of genuit 
land certificates,” passed April the 25, 1871, it provid: 
enacted that iu all locations and surveys of land heretofore m 
virtue of any such certificate as ore in the first s 
this act, and in which the notes 
5386 _— the general land office, and the certificate 
the survey was made is not on file in the | 
nor has been withdrawn for location of un balance, as is pro- 
vided in the first section of this act, such certificate shall be returned 
to and filed in the general land office within eight months after the 
of this act, or the location os renee cd ant a one 
Enall be null and void; that said act was and and 
became a law on the twenty- -ninth day $71 Land was 
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and is the law governing the return of certificates, as therein 


vided, from said time to the present; that said Rutledge edie. 


ditional certificate was one of the kind named in the first section 
of said law, and these defendants show that it has not been with- 
drawn to relocate the unlocated balance of said certificate; that it 
was the duty of all persons interested in said location to have said 
certificate returned to the general land office of Texas, as provided 
by said act, and by their failure so to do said location and survey, if 
not originally void, became null and void and wholly abandoned. 

28. That these defendants further say that the various actings 
and doings of complainants, W. A. H. and Thomas H. Miller, in 
and about procuring the issue of a duplicate for said Rutledge un- 
conditional certificate, locating the same, and procuring patents for 
such locations while acting as agent for and under a power of 
attorney from said Eliza A. Foster and her husband, William L. 
Foster, as is set forth and admitted in complainants’ bill in para- 
graphs forty-five to forty-nine, inclusive, constituted and was an 
abandonment of said Rutledge location, if the same was ever valid, 
as well on the part of complainants as on the part of said Eliza 

A. and William L. Foster, and that thereby complainants, 
537 especially Thomas H. and W. A. H. Miller, were and are ee- 

topped to assert or maintain any further claim thereto; and 
these defendants accept the waiver of oath to this their answer. 

29. And these defendants, having now answered fully all the alle- 
gations in complainants’ bill contained, all of which matters and 
things these defendants are ready to aver, maintain, and prove as 
this honorable court shall direct, humbly pray to be herein dis- 
missed with their reosonable cost and charges in’their behalf most 
wrongfully sustained. “ 


Aug. 27, 1886. 
GARDNER RUGGLES, 
Solicitor for Defendants, Martha A. Worrall a al. 


Endorsed: #88. Chancery. Filed Sept. 3rd, 1886. A. J. Hous- 


Aon, cl’k, by Jas. D. Adams, dep’ty. 


538 Ww. D. Foster et als. 


v8. ¥ cnancery No. 88. 
Texas & Paciric Rattway Co. 4 als. 


— —, 1887. 
It is eee ot | the court that J. F. Cooper, Esq., be, and he is 


hereby, appointed guardian ad litem of the minor intervener defend- 
ant, John Cook. 
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539 the United States Court, Northern District 
, 4 j = om 
. Wu D. Fosrer of al. ‘ 
Texas & Paciric R. R. Co. 


Tuos. A. H. Mitzer 4 al., Interveners, 
ie: Setenae af cle, Inhervenee Def'te. | 
Texas & Paciric R. R. Co. ¢ al., Defendants, 
MarrHa R. Worratt al. d 


Now comes the minor defendant, John Cooke, by his Jian ad 
litem, and, for answer to the bill of complaint of Thos. H. Miller e 
al., says that he does not know anything of the matters and things 
therein alleged, but believes that the answer of his codefendants, 
Wm. Dunlap 4 al, filed herein on the 9th day of a : 
be true. pad. pe thas the court may hear proof of ; 


and make such orders and decrees as will protect his interest in the 
matter involved in this action. He prays gs .ee 


Endorsed: No. 88. Chancery. Answer of John Cooke, by guard- 
ian ad litem, J. F. Cooper. Filed Jan’y 12th, 1887. A. J. Houston, 
el’k, by Jas. D. Adams, dep’ty. 


540 In the Circuit Court of the United States for the Northern 
District of Texas, Sitting at Dallas, Texas. In Equity. 


Wm. D. Foster et al. 
$8, 


: vs. 
Tue Texas & Paciric Ramway Company a al. 


Between William Dunlap, John Graham, 
is joined by her husband, R. P. Tilney; M 
Cook, who by next friend, Mary Cook, 
H. Miller, William A. H. Miller, M. F. N 

_ J. Nichole; The Texas & Pacific Rail 
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To the judge of the circuit court of the United States for the northern 
district of Texas: : | 
William Dunlap, of Jefferson county, Ohio, a citizen of the State 

of Ohio; Virginia H. Tilney, joined by her husband, R. P. Tilney, 

both of Jefferson county, State of Ohio, and citizens of the State of 

Ohio; John Graham, of McClelland county, State of illinois, and a 

citizen of the State of Illinois; Mary C. Cook, feme sole, and Jobn 

Cook, who sues by his next friend, Mary C. Cook, both of the 
541 county of Belmont, State of Ohio, and citizens of the State of 
Ohio, bring this their bill against Thos. H. Miller, of Travis 
county, Texas, a citizen of the State of Texas; W. A. H. Miller, of 

the county of Llano, State of Texas, a citizen of Texas; M. F. 

Nichols and her husband, A. J. Nichols, both of the county of Run- 

nels, State of Texas, and citizens of the State of Texas (these defend- 

ants will hereafter for convenience be styled “ defendants, Thos. H. 

Miller ef al.”), and the Texas & Pacific Railway Company, the Gulf, 

Colorado, and Santa Fé Railway Company, and the Fort Worth & 

Denver City Railway Company—all of said railway companies are 

railway corporations incorporated under the laws of the State of 

Texas, having-and operating their respectives lines of railway in 

the State of Texas and being each citizen companies of the State 

of Texas; and Elizabeth J. Daggett and her husband, E. B. 

both of the city of Fort Worth, and citizens of the State of Texas 

(the said railway companies and the said E. J. Daggett and E. B. 

t will hereafter, for convenience, be styled “ defendants, Texas 
& Pacific Railway ny et al.”); and Martha R. Worrall, Ed- 
ward P. Worrall, Alfred Worrall, E. R. Worrall, Rachel E. Phipps 
ard her husband, Aaron Phipps, all of the county of Morgan, State 
of Ohio, and citizens of the State of Ohio; and Martha Thomas and 
her husband, William Thomas, both of the county of Athens, State 
of Ohio, and citizens of the State of Ohio; Rebecca W. Bundy, Eliz- 
abeth De Wees and her husband, William De Wees, all of the county 
of Hennepin, State of Minnesota, and citizens of the State of Minne- 
sota ; Zebulon Worrall, of the county of Wright, said State of Min- 
néota, a citizen of the State of Minnesota; and John Worrall, Wm. 
C. Hodgin, Harriet Gilliland, Henry P. Gilliland, Hattie Randolph, 
C. W. Randolph, Emily Gifford, M. A. Gifford, Ida M. Chappin, Wm. 
Chapin, E. B. Crew, —— county, State of ——, a citizens of 

542 said State of ——. (These defendants will for convenience 

hereafter be styled “ defendants, Martha R. Worrall e ai.”) 

And thereupon your orators complain and say— 

First. That this suit was commenced in the district court of Tar- 
rant county, State of Texas, by W. D. Foster e al. as plaintiffs, who 
are now So to this suit, they having taken a nonsuit and an 
order of dismissal having been duly entered in said cause as to them 
before its removal from said State court to this court; that said suit 
was in form an action of trespass to try title to the land in contro- 
versy, hereinafter described, and for damages, and was t 
against the defendants herein styled “ defendants, Texas & fic 
Railroad Company e al.” and certain others who were before said 
removal, by order of said district court ‘of Tarrant county, dis- 


rm of to try title for the recovery of 
for damages against the said plaintiffs, W. D. bd 
“ defendants, Texas & Pacific Railroad Com 
thereafterwards, on, to wit, the 20th day of April, 
having obtained leave of said State court, 
cause und filed their certain petition of trespess try 
recovery of said land and = damages in the sum of $—— 
said plaintiffs, “W. D. Foster ¢ al.” and said 
548 “The Texas & Pacific Railway Mies @ al.,” and again 
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po et in said 
sa ; 
& Pacific Railway Company eal.,” and theeaid 
H. Miller e al.,” but recognizing in their said suit the 
orators to the remaining undivided one-half interest in 
That process was duly served upon the defendants i 
and answers were by them filed to said petition and 
vention as aforesaid ; that, after divers er wet 
the said State court, made by the aforesaid — 
petitions, pleas, and answers, said suit was, on the 
886, ined and was pending in said d 
rant county, rin diyled defemdante, Morte orators and 
terveners, led defendants, R. Worra 2 
interveners, herein yl defendants, Thomas H. Mil i e 
defendants, herein defendants, The Texas & Pacific Railws 
Company ¢ al., and was then in said suit a : 
between citizens of different Statee—that is to say, your 3, wv 
ioe sine meine ee ee 
exas, n simple to a t an un- 
divided one-half interest in the land in con 
ue ote Miller e al. and 
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your orators, citizens as aforesaid, and against Martha R. Worrall 
et al., citizens as aforesaid, and against said The Texas and Pacific 
railway et al., citizens as aforesaid, and the said defendants, The 
Texas and Pacific Railway Company et al,, citizens and citizen cor- 
poration of the State of Texas, disputed the said claims of the said 
other parties, citizens as aforesaid; and your orators aver that the 
amount then and now in controversy was and is more than ' 
exclusive of costs, and was then and is now of the value of $500,000, 
exclusive of costs; and thereupon your orators and the herein-etyled 
defendants, Martha R. Worrall e al., joining together, they being 
citizens of different States and no one of them being citizen of the 
State of Texas, and there being no controversy between r orators 
and the said Martha R. Worrall e al., made and filed their certain 
petition to the said district court of Tarrant a —_— said 
parties to said herein-styled defendants, Thomas H. Miller ée al., 
and the said herein-styled defendants, Texas and Pacific Railway 
Company ef al., for the removal of said cause from the State 
court into this honorable court, stating for cause, among other 
things, that they have reason to believe and do believe that 
from prejudice or local influence they will not be able to ob- 
tair justice in said State court, and made and filed affidavits 
545 to the effect as aforesaid, and thereupon tendered to said 
State court their certain bond for removal for the sum 
of $——, and payable and conditioned according to law; and 
the said district court of Tarrant county, State of Texas, there- 
upon, on, to wit, the — day of March, 1886, made and entered upon 
its minutes a certain order directing the removal of said cause 
from said State court into this honorable coyrt. For greater cer- 
tainty your orators crave leave to refer to the said transcript of the 
P ings in said State court herein filed. And afterw on, to 
wit, the — day of ——, 1886, in accordance with their said bond 
and the order of the said court, your orators and the said Martha 
R. Worrall e¢ al. entered and filed in this court, at its next session 
thereafter, which was holden at Waco, State of Texas, for the north- 
ern district of Texas, on the first day of said session, copies of said 
process and of all pleadings, depositions, testimony, and other pro- 
ceedings in said cause; that said suit was, upon motion made at said 
term, all parties thereto consenting, by order of this honorable court 
transferred to Dallas, Texas, where said suit if originally brought 
in this court would have been instituted, and the said transcri 
was here filed before the first day of the next term of this court held 
after the removal of said cause, on the law docket of this court. 
That at said first torm of this court, upon the motion of the said 
Thomas H. Miller e al., this honorable court made an order direct- 
ing said cause to be transferred to the equity docket, and geve leave 
and directed the parties thereto to amend their pleadings in the 
cause so as to conform to the rules of equity pleading, and to re- 
plead, and gave leave to the said Thomas H. Miller, by a certain 
time therein named, to file their bill of complaint against the 
546 other parties to said cause, and directed that said other 
parties should, on or before the 1st day of July next insuing, 
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the said defendants, The Texas and Pacific railway e al., who are 
in possession of portion of said land, be ordered by thie court to 
deliver possession thereof to them, the said Thos. H. Miller ¢ al., 

_ and that said order may be enforced, if necessary, by injunc- 
548 tion, writ of assistance, or other appropriate means, and con- 

cluding with a general prayer for relief; that your orators 
and the said defendants, The Texas and Pacific Railway Company 
et al., and the defendants, Marthia R. Worrall e al., have answered 
separately said bill of complaint. And your orators, now ee 
ing with the said order of this court requiring them to replead, so 
as to conform their said pleadings to the rules of equity pleading, 
expressly reserving all manner of benefit and advantage to whi 
they are entitled at law by reason of their said pleas of intervention 
and of their said position and standing in said State court and in 
this honorable court, after said removal and the filing of said cause 
on the law docket of this court, to the end that all matters of law 
as well as of equity, may be fully determined hetween the said 
parties hereto, and in so much as the said bill of complaiut and the 
said answer are insufficient to bring before this honorable court all 
matters necessary to enable it to fully decide upon the rights of all 
the parties hereto complaining against the said defendants herein 
set forth and styled the defendants, Thos. H. Miller e al., the de- 
fendants, The Texas and Pacific Railway Company ¢ al., and the 
defendants, Martha R. Worrall et al., and say: 

Second. That the land in controversy in said cause is described 
as follows: Three hundred and twenty acres of land situated in 
Tarrant county, State of Texas, about three-quarters of a mile south- 
east from Fort Worth, and five miles south’44 west from 
Birdville; beginning at the southeast cor. of W.W. Warnell’s survey, 
now in the name of R. Briggs, at a stake, whence a hackberry two 
inches in diameter bears south 67 degrees east 77 varas, and an 

elm two inches in diameter bears north 68 degrees west in 
549 the head of a hollow; thence west 1,344 varas to said War- 

nell’s southwest corner, a stake and mound in prairie; thence 
south 1,344 varas toa stake and mound in prairie ; thence east 1,344 
varas to a stake and mound in prairie ; thence north 1,344 varas to 
the place of beginning ; that your orators claim title to said lands, 
as will be hereinafter shown and set forth, under a certain patent, 
No. 511, vol. 17, issued on the 17th day of June, 1868, by the State 
of Texas to the heirs of John Chiddress, deceased, conveying the 
following-described tract of land: One million eight hundred and 
six thousand three hundred and thirty-six (1,806,336) square varas 
of land, situated and described as follows: In Tarrant county, State 
of Texas, on the waters of the west fork of the Trinity river, about 
one mile south 35 degrees east from the town of Fort Worth, by vir- 
tue of head-right certificate No. 187, issued to the.said heirs of John 
Childress by the commissioner of claims on the 9th day of March, 
1860, beginning at the southwest corner of B. F. Crowley’s surve 
and the northwest cor. of M. A. Jackson survey, thence south wit 
said Jackson’s west line to the northeast corner of P. T. Welch’s 
survey 1,344 varas, a corner of this survey ; thence west 1,344 varas 


550 _ tifteate, ve hme mene eanervir oer in : 
was under a 

with the se) ahr gape act of the. 
State por entitled “An act for the relief of 


” that rs persons a a9 t+ 
time of said legislative grant and issuance of wae 
John Childress aud George ere sons wee oe ee 
the said John Childress, deceased, a | 
orators are informed and so aver x dy we the said John rely he 
ceased, died some ne rior to the year 1849, leaving surviving him: 
his wife, Mary Ann Ch idrees, and” the said John and George Chil- 
dress, his only heirs-at-law ; that the said Mary Ann Childress after- 
| wards intermarried with one Miles Johnson, : _ 
Johnson, was the only issue of such marriage ; | 
‘9% and Mary Ann Jobuson (formerly mag both died prior to : 
! ear 1860, the said Miles leaving the said Mary Johnson his only 
eir, and the said Mary Ann Johnson leaving the said Jobn 
| George Childress and said Mary Johnson her only heirs-at-law; 
the said Mary Johnsen afterwards, on the 12th “aay of May 1878,, 
| acting by and through her duly authorized attorney-in-fuct, Robert 


| lor, by deed duly executed, conveyed to E. EM 
by title, and interest in the land in controversy, 
that she was one of the beneficiaries of said certificate, ees one. 
of the children of the widow of the said John Childress, deceased, 
and half sister to the said John and George Childress by the 
mother. 
561 Your orators believe and so aver that whatever interest 
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said Mary Johnson ever had in said land paseed by eaid deed. 
to E. M. ; but that for the reason hereinbefore stated, and 
for other and sufficient reasons whieh will be hereinafter fally 
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as aforesaid, retained and employed John A. Green to make the neces- 
sary and proper proofs, to apply for and obtain from the State of 
Texas said certificates for the benefit of the said John and : 
that by the terms of which retainer and employment the said Johu 
A. Green should have and receive, for his said services and for the 
necessary and proper expense, a one-third part of said certificate ; 
that in pursuance of said retainer and employment the said Green 
made the necessary proof and applied for and obtained the:issuance 
by the State of Texas, as aforesaid, of the said certificate for one 
league and labor in the name of the heirs of John Childress, de- 
ceased, and paid all necessary expenses therefor, and received said 
certificate and retained the same in his possession and under his 
contro], under circumstances and for the purposes hereinafter stated, 
until the sale of his said one-third part of said certificate unto Ada- 
line S. Worrall, hereinafter more my set forth ; that the said 
552 John and George Childress, after the making of said con- 
tract in their behalf by the said John Catron with the said 
John A. Green, and after the performance on the part of the said 
Green therewith, each having arrived at full age, at divers times 
and in divers ways, fully adopted, ratified, and confirmed the acting 
and doing of the said John Catron in their said behalf. Whereby 
the said John A. Green became and was entitled to a one-third part 
of said league and labor certificate, and became and was entitled to 
locate, cause to be surveyed, and procure patent upon his said one- 
third part of said certificate, and to acquire title for his sole use and 
benefit in and to the lands so located, surveyed, and patented. 
Third. That on, to wit, the — day of December, 1860, by a cer- 
tain deed or transfer which was duly recorded on the 12th day of 
October, 1868, in Deed Book “ K,” at page 54, of the-then reco 
Tarrant county, the said John Childress, in consideration of the ex- 
nse and services on the part of the said John A. Green in procur- 
ing the issuance as aforesaid of said certificate (the said Green then 
being in possession of the said certificate), assuming to be the sole 
surviving heir of the said John Childress, deceased, and warranting 
his said title, bargained, sold, and conveyed to the said John A. Green 
a one-third part-of said certificate, and granting and piving in said 
deed or transfer the right and privilege unto the said John A. Green 
to locate his said part so conveyed separately from the said other 
part of said certificate. 
That afterwards, to wit, on the 15th day of May, 1867, the said 
John A. Green, for a valuable consideration to him in hand paid by 
Adaline S. Worrall or by I. R. Worrall, for the sole use and 
553 benefit of the said Adaline S. Worrall, bargained, sold, and 
conveyed by deed or transfer unto the said Adaline S. Wor- 
rall, for her sole and separate use and benefit, said one-third part of 
said certificate and the aforesaid right and privilege vet! him, 
the said John A. Green, to acquire separately in his individual right 


such land as might by him be located under and by virtue of his 
ownership of said one-third part of said certificate, and thereu 

delivered said certificate into the ion of the said J. R. Wor- 
rall, who held the same as agent of the said Adaline. Said deed or 
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per of 
upon the 28th day of May, ee | 
surveyed said land and recorded the field-notes of said survey in the 


proper location books in his said office; that afterwards, to wit, on 
the 15th day of June, 1868, said field-notes and certificate were duly 


patent was issued thereon by the State of T | 

John Childress, deceased, their heirs or assigns. For greater cer- 
ny ee ee leave to refer to certified copies of said 
patent w produced. 

That at the time of the aforesaid acts said land was unappre 
public domain of the State of Texas and subject to 

said certificate, and became the individual property of the 
Adeline Worrall for her te and sole use benefit, and 
by reason of the ex and implied warrantees contained 


me 


transfer upon the issaance of said patent the legal title to the entire 
eo became vested in the said Adaline 8. Worrall, in her 
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Fifth. That on the 4th day of November, 1870, 7 
8. Worrall departed this life intestate, without children or 
her only heirs-at-law I. R. W 
- Alizannah Dunlap, a sister, who | 


555 orator, William Dunlap, in the year 1883 ; | 
of said Adaline, who was the husband of your or 
trix Cook, having been married to her in May, 1871, and Mrs. 
‘ell, a sister of the said Adaline, who married Dr. Jonas 
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Fell on the — day of ——, A. D. 1842; that upon the death. of said 
Adaline S. Worrall all property then owned by her descended to her 
said heirs, and that the lands owned by her in the State of Texas 
in her sole and separate right, including the land in controversy, 
descended in the following manner: An undivided one-half part 
thereof in fee simple unto the said I. R. Worrall, an undivided one- 
sixth part in fee simple unto the said Alizannah Dunlap, an un- 
divided one-sixth in fee siinple unto the said John Cook, and the 
remaining one-sixth part in fee simple unto the said Mrs. Matilda 
Fell; that the said Mrs. Matilda Fell afterwards, on, to wit, the 28th 
day of April, 1877, died intestate, leaving as her only heirs-at-law 
her said a eat Dr. Jonas Fell, and a daughter, Manvia Graham, 
who intermarried with your orator, John Graham, in the year 1873 ; 
that upon the death of Mrs. Matilda Fell her said undivided one- 
sixth interest in said land descended as follows: Her said husband, 
Dr. Jonas Fell, was entitled to an estate for life in one-third of said 
land; that the said Manvia Graham was entitled to the whole of 
said estate, subject to the said life interest of the said Dr. Jonas Fell; 
that the said Dr. Jonas Fell died on the third day of August, 1883; 
that the said John Cook departed this life intestate in August, 1873, 
leaving as his only heirs-at-law his surviving wife, your oratrix, Mary 
Cook, and your orator, John Cook, a minor, who was born in 1872; 

that upon the death of the said John Cook his said one-sixth 
556 interest in said land descended to his said heirs in the follow- 

ing manner, to wit, one-third undivided interest for life to the 
said Mary Cook and the whole interest, subject to said life estate, 
to your orator, John Cook; that afterwards, on, to wit, the 23rd day 
of October, 1883, the said. Alizannah Dunlap departed this life in- 
testate, leaving as her only heirs-at-law her said husband, William 
Dunlap, and her daughter, Virlinda M. Tilney, who intermarried 
with said R. P. Tilney in December, 1871; that upon the death of 
the said Alizannah Dunlap her said one-sixth interest in said land 
descended and vested in her said heirs in the following manner: An 
undivided one-third interest for life in the said William Dunlap, 
and the whole of-said estate in the said Virlinda Tilney, subject to 
said life interest in the said surviving husband. 

That since the commencement of this suit, to wit, on the 9th day 
of April, the said Manvia Dunlap departed this life, and by her last 
will and testament devised unto your orator, John Graham, all her 
interest in said land; that said will has been duly probated in Tar- 
rant county, Texas. For greater certainty vour orators crave leave 
to refer to said will and the probate thereof when produced. 

That at the time of the death of said parties, heirs as aforesaid, 
they were each non-residents of the State of Texas, and that there is 


no administration or necessity for such upon the estate of any nor. 


administration or necessity for administration upon the estate of 
the said Adaline S. Worrall. 
Your orators are informed and believe that the undivided one- 
half interest descending and ~: in the said I. R. Worrall upon 
o 


the death of the said Adaline S. rrall, as aforesaid, remai i 


the said I. R. Worrall and was at the death of the said I. R. Worrell 


Compan 
reason of certain warranties contai 
30th day of September, 1869, filed for 
October, 1869, and recorded in Book “ K,” : bh 
records of Tarrant county, State of Texas, and re-recorded in . 
“B,” at page 254, of the present records of suid Tarrant coanty, ex- 
ecuted by the said I. R. Worrall unto the Se et ae pre- 
tending to be executed by the said Adaline S. Worrall which 
was ineffectual to pass title as to her, and said deed will be herein- 
after more fully set forth. Your orators aver that whatever interest, 
if any, the said defendants, The Texas & Pacific Railway Sad re 
ed al., have in said land they acquired throagh the eaid E. M. Dag- — 
gett, and that the said defendants, the said Texas & Pacific Railw 
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said interest so descending from the said Adal 
said I. R. Worrall. , ae 
That either the defendants, Martha R. Worrall —,orsomeof them, — 
or the defendants, The Texas & Pacific Ruilway pany & 

558 al., or some of them, are the ownets of the said interest; 


your orators are in no manner in 
ther than that the true owners of said interest should be 
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tend that they are the owners in fee simple of said land in contro- 
versy and set up the following fictitious claim thereto: | 
That on the 12th day of ber, 1846, the board of land com- 
missioners of Gonzales county, State of Texas, issued a certain land 
certificate for 320 acres to one Thomas P. Rutledge, whereby the 
said Thumas P. Rutledge and his heirs and assigns acquired a right 
to appropriate for his or their own use and benefit and to ac- 
559 — title in fee simple to 320 acres of unappropriated public 
omain of the State of Texas upon complying with the laws 
of said State relating to and governing the locatiun and surveying 
and patenting of land owned by the said State; that the said Thomas 
P. Rutledge and his wife, Eliza Ann Rutledge, were married on the 
25th day of December, 1846; that afterwards, to wit, on the 10th 
day of January, 1850, the said Thomas P. Rutledge died, leaving a 
certain will and testament; that, among other things contained in 
said will, the said testator devised and bequeathed unto his said wife, 
Eliza Ann, all of his estate, real and personal, for and during the 
time and period of twenty-one years after his death, and directed 
after the expiration of said twenty-one years all of his estate, both 
personal and real, should be owned and enjoyed by his offepring or 
child or children by his said wife, and in the event of the death of 
his said wife, without offspring by him at ber death which may 
survive her, directed that all of his estate, real and personal, should 
be owned equally by the children of one Alsey 8S. Miller—which 
might survive said testator—which he might have by his then wife, 
and, in the event of the death of the offspring which said testator 
might have by his said wife, he directed that his said wife should 
have all of his said estate, both real and nal, for and during 
her natural life, and appointed said Alsey S. Miller-executor of his 
will; that said will was duly probated at the April term, 1850, of 
the county court of Gonzales county, State of Texas; that said 
order, decree, or judgement angen said will has never been re- 
voked, set aside, or annulled by any court having jurisdiction to do 
so, and that said will has never been contested by me der in any 
court having jurisdiction to try the same, nor has the same ever 
been revoked or invalidated; that the said certificate was 
560 never sold by the said T. P. Rutledge during his lifetime, or 
sold by said executor or any other authority, or by the heirs 
or devisees of the said T. P. Rutledge; that at the death of the said 
T. P. Rutledge he left surviving him his said wife, Eliza Ann Rut- 
ledge, and hia son, William, by his said wife, which son was born 
on the 23rd day of July, 1848; that the said Eliza Ann was mar- 
ried to W. L. Foster on the 21st day of July, 1850; that the said son, 
William, died on the 14th of July, 1854; that the said Eliza Ann 
Foster, formerly Rutledge, died on the 25th of February, 1881 ; that 
the said defendants, Thomas H. Miller, W. A. M. Miller; and M. F. 
Nichols, are the only children of the said Alsey Miller which sur- 
vived said Rutledge which the said Alsey Miller had by his wife 
with whom he was married and living at the time said will was made 
and published as aforesaid ; that said certificate was 
erty and the separate estate of the said T. P. Rutl 
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the dates of said deeds, will, and other instruments of writing, and 
so had and held from the respective dates of record of said deeds, 
wills, and instruments of writing, using, cultivating, and enjoying 
the same and paying taxes thereon, and claiming the same open] 
and notoriously, for a time and in manner sufficient to complete an 
perfect their title to the land in controversy, as against your orators 
and those under whom they claim, by the statutes of limitation of 
the State of Texas, of three, five, and ten years, and further pre- 
tending that the claim of your orators is a stale demand and not 
enforceable in a court of equity. 

These defendants, The Texas & Pacific Railway Company ¢ ai, 
also pretend that all the right, title, and interest in said land in con- 
troversy, so held and rightfully owned by your orators, was divested 
by a certain writing or pretended d and a certain pretended 
acknowledgement eevee endorsed, the said deed purporting to be 
executed by the said I. R. Worrall and wife, Adaline S. Worrall, to 
E. M. Daggett, and the said pretended ackriowledgement of the 
grantors purporting to have been taken before one L. W. Collins, a 
notary public of Travis county, Texas, said deed and acknowledge- 
ment being in words and figures as follows: 


563 Tue Srate or Texas, Travis County: * 


Know all men by these presents that we, I. R. Worrall and Ada- 
line S. Worrall, his wife, of the State and county aforesaid, for and 
in consideration of the sum of three hundred dollars ($300.00) to us 
in hand paid by E. M. Daggett, of the county of Tarrant and same 
State, the receipt of which is hereby acknowledged, have bargained 
and sold, and by these presents alien, transfer, and convey, unto him, 
the said E. M. Daggett, a certain tract or parcél of land lying and 
being in Tarrant county, State aforesaid, near the town of Fort Worth, 
an« described as follows, viz: 

Beginning at the southwest corner of B. F. Crowley’s and north- 
west corner of M. A. Jackson’s surveys, thence with said Jackson’s 
southwest line to the northeast corner of P. T. Welch’s survey, 1,344 
varas; thence west with said Welch’s north line to his northwest cor- 
ner on the east line of the 8. G. Jennings survey 1,344 varas; thence 
north with said Jenning’s east line 1,344 varas to his northeast 
corner, the south line of the M. Baugh ; thence east 1,344 varas to 
the beginning, containing three hundred and twenty (320) acres, 
more or less, being the eame Jand on which the said now 
lives and which was patented to the heirs of John Childress, de 
ceased, “mes No. 511, dated June 17th, 1868, for 1,806,336 square 
varas, the said land being the separate property of the said Adaline 
Worrall, as evidenced by deeds from John Childress and Geo 
Childress, heirs of John Childress, deceased, to John A. Green for 
one-third of the certiticate for one league and one labor granted to John 
Childress’ heirs, and said Green’s deed to Adaline S. Worrall for the 
said one-third of said certificate, which patent and deeds, being of 

record in said Tarrant county, are hereby referred to and 
564 made a part of this deed, together with all the rights, here- 


ditaments, — appurtenances to the same belonging or in any- 
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Before me, the undersigned, notary public in and for Leg ¢ county 
and oe aforesaid, duly commissioned and q' “~~ i this day. 
rsona appeared orrall and Adaline orrall, i : 
tomewe maps Sans Che indie Sualecerennn and who uted 
t a conveyance, and the nowledged to wns yo 
execu the png for all the A purposes, and rations. 
therein stated; and the said A. 8. Worrall, wife of said I. BR. Worrall, 
ane oral to me that she had } 
same 


565 For greater peril 
said deed when 
wud of the said defendants, E.B 


pas faery are hereby notified and Tequired to produce the same s . 


paeig these defendants, in addition to their sforeeaid ol | 
reg hy pretend that by reason of certain deeds or writings, 
im to have te executed ) Ne Ronnies 
Mee Johnson to E. M. Daggett, ve 
under said survey and patent in the name 
dress, deceased, superior to the title of yams : 
Your orators charge that the contrary of i dp etenc 
of the said defendants, Thomas H. mete pty“ the lefen< 
The Texas & Pacific Railway Compan hr d 
Ninth. That the said Thomas H. M ) 
they pretend, to any benefit ap the will Tt 
new ,80 far as concerns the said unconditional certificate, in 
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that a sufficiency of the personal estate was sold by said executor 
pay off said debts and liabilities, and the same were fF and 
ischarged by said executor, and said unconditional certificate re- 
mained unsold ; that by said provision of said will the title 
566 to said unconditional certificate as effectually to said 
Eliza Ann Rutledge as if a sale had been made and the pro- 
ceeds turned over to her, and your orators submit that the limita- 
tion over of said estate to the said defendants, Thomas H. Miller e¢ 
al., if the same was intended and did apply to said unconditional 
certificate, was for divers reasons, which appear on the face of said 
will, null and void; that said judgement or decree probating said 
will of said T. P. Rutledge, which the said defendants, Thos. H. 
Miller e al., pretend has never been set aside or annulled by any 
court having jurisdiction, and that the same remains in full force 
and effect, — was, in truth and in fact, on, to wit, the 23rd day of Octo- 
ber, 1852, by the district court of Gonzales county, State of Texas, said 
court then having jurisdiction of said cause and the party thereto, 
by its order, yp oonew or decree in a certain suit therein pending, 
wherein W. D. Foster and his wife, Eliza Ann Foster, formerly Eliza 
Ann Rutledge, wife, as aforesaid, of the said T. P. Rutledge, and 
William Rutledge, sole heir-at-law of said T. P. Rutledge, were plain- 
tiffs,and Alsey 8. Miller, executor of the estateof said Thos. P. Rutled 
was defendant, said plaintiffs and defendants in said suit being the 
necessary and proper parties thereto, ordered, adjudged, and decreed, 
among other things, that the said will of the said T. P. Rutledge was 
null and void and of no effect, and set aside and held for naught the 
robate thereof; and your orators aver that the said Eliza Ann 
utledge did not take under said will, but refused soto do. Your 
orators crave leave to refer to said will and*probate and to said 
judgement setting aside said probate when produced.. 
enth. That such rights as the said T. P. Rutledge and those 
claiming under him were entitled to, by virtue of any grant of the 
Republic or State of Texas to him, was acquired under a certain 
567 conditional certificate for 320 acres of land, No. 47, issued to 
the said T. P. Rutledge on the 20th day of March, 1839, by 
the board of land commissioners of Washington county, Republic 
of Texas, in accordance with the terms and under and by virtue of 
an act entitled “An act to extend to late emigrants, or those who 
may emigrate within a specified time, a donation of land,” 
January 4th, 1839; that by virtue of said conditional certificate the 
said Thomas P. Rutledge became entitled to receive from the b- 
lic of Texas 320 acres of land out of any of the public domain of the 
Republic of Texas, upon condition that he remain permanently in 
the Republic of Texas and do and perform any and all duties of other 
citizens for the term of three years; after which time, having per- 
formed said conditions, the said Thomas P. Rutledge would be en- 
titled to receive from the Republic of Texas an unconditional deed 
or certificate for that quantity of land, to be selected, located, and 
surveyed according to law. 
That afterwards, to wit, on the 27th day of October, 1840, said 
conditional certificate was reported and recommended as a genuine 
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= * 


tion of said land in said Fannin coun panic 
utl was in all things established, confi and con 
under and by virtue of said conditional certificate, save ai poxcont 
the issuance of patent, which was sg er issuance and would 
have issued upon payment of the office fees required by law for the 
same; that said ings constituted der yan ore i equitable 
title in said T. P. Rutledge in and to said land in Fannin county, 
and was such at the time of the pretended location of said uncon- 
ditional certificate upon the land in controversy, and continued and 
was such at the time of the location on said certificate in the name 
of the heirs of John Childress, deceased, upon the land in contro- 
versy,and your orators submit that the said location of said uncun- 
ditional certificate, by reason of said location in Fannin county, — 
es null, and void, and for divers other reasons, hereinafter 
set ,said land in controversy herein was not subject to the loca- 
tion of said unconditional certificate, and was not, as pre-« 

569 tended by said defendants, The Texas & Pacific Railway Com- 

pany @ el, and said defendants, Thomas H. Miller ¢ ai., un- 


a blic domain. 
th. Your orators deny that the T. P. Rutledge uncondi- 
tional certificate was located on the land in controversy at or prior 
to January 8th, 1862, or at or prior to February 10, 1852, as pre- 
said defendants, but that one Henry Beaumont had said 
: possession for the owner until the 9th day of March, 
1852, when said Henry Beaumont delivered the same to one M. T. 
Johnson to locate, aud the said Henry Beaumont then took the re- 
code ten contract of M. T. Johnson, which is dated March the 9th, 
1852, Johnson agreeing to locate said unconditional certificate; that 
afterwards Johnson procured one A. J. Lee, a deputy surveyor of 
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Robertson land district, to make a survey of the land in controversy; 
that said Johnson or Lee antedated the field-notes of said survey 
dating the same January 8th, 1852; that this was done by the sai 
Jobnson or the said Lee at the request of said Johnson, use at 
that time the said land was within the limits of Peters Colony, and 
was reserved from location by certificates of the character of said 
unconditional certificate of the said T. P. Rutledge and had been 
since February the 10th, 1852; and, in order to make it appear that 
said location was made prior to the time when said reservation was 
established, the said field-notes were antedated, or, if they were not 
antedated at the time said field-notes were made, then some one, 
after the same were made, altered the true date so as to make the 
field-notes appear to have been made January 8th, 1852; that said 
land was, on and after the said 10th day of February, 1852, and 
until the 10th day of Sagem 1854, within said limits of Peters Col- 
ony and by acto 


Peters Colony,” reserved from location. 

Your orators further aver that said certificate was not filed in the 
said surveyor’s office or in the general land office of the State of 
Texas until on, to wit, the 4th day of October, 1852, when the same 
was filed in the general land office of the State of Texas, which was 
after the time of the aforesaid reservation was made and during the 
continuance thereof, and said pretended location, for this reason, was 
null and void. 

Twelfth. That by the ruling of the commissioner of the said gen- 
eral land office said location and survey of the land in controversy 
was, for aforesaid reasons and for other reasons existing and known 
to said commissioner, held, prior to and during the year 1857, in- 
valid; that the said M. T. Johnson, who located and controlled said 
certificate, and who was authorized to control ssid file, acquieeced in 
said ruling and thereafter abandoned said location and survey; that, 
by the custom of the said general land office then and since in force, 
the person in possession and controlling a certificate and having 
located the same was authority tantamount to a letter of attorney 
to make the entry thereof, to alter or withdraw it, and to direct the 
survey, and to do and perform all other acts in the eelection of 

eland for appropriation under the certificate; that certain endorse- 
ments and entries were made‘upon the wrapper of said file by the 

commissioner of said office or some one acting under his authority, 

which was according to the custom of said office to make such, to the 

effect that said survey was null and void and was forfeited; and the 

suid M. T. Johnson, acquiescing in said ruling, entries, and endorse- 

ments, and believing it to be the interest of the owners of said 

571 certificate, some time afterwards, during the year 1857, with- 
drew said certificate from the files of the said general Jand 

office and from said office for relocation, and abandoned said loca- 

tion and survey of said certificate of the land in controversy, and 

the said commissioner of the general land office or some one having 

authority thereupon, with the consent of the said M. T. Johnson, en- 

dorsed on the wrapper of said file the words “ Withdrawn for relo- 
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the Legislature of the State of Texas of | 
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certificate and the abandonment 


trolling and owning said cer- 
id file to remain in the condition 
) . remaining the said I. R. Worrall, 
acting for his Adaline 8. : Wo oral and ice pon the said 
conduct of the said parte Oe re rsements and 
572 oe upon said file, in good faith, eapposn said land to be 
blic aes of the exas and sub- 
ject to the of their said certificate, on, to wit, the 10th day 
of March, 1868, as hereinbefore fully mentioned and set forth, | 
located 320 acres of said certificate in name of the heirs of John 
Childress, deceased, which was then oval by said Adaline 8. an 
vd te es ova a So the saine to rete’ Serine ee 
as aforesaid, and notes to be duly returned into the general 
land office and patent to issue edhe. paid all expenses and 
oa for the whereby the said land in controversy was as 
aforesaid vested in Adaline S. Worrall; that said certificate so 
used by her in the location and patenting of said land was of great 
— n pepe that at said time there were numerous other valuable 
in the State of Texas which were unappropriated pub- 
lie do aoosie, and which were then subject to location an nda er 
tion under said certificate ; and said certificate wager. yr 
into patent, and all certificates of a like character date, jaded: 
ing said certificate, having been barred by the constitution and laws 
of the State of Texas from location, and insomuch as there is at this 
time no public domain unappropriated in the State of Texas to 
pint aor pobre wry location and survey of the said T. 
P. Rutledge certificate upon the lands in controversy are recognized 
and held superior to the said patent under said Childress certificate, 
suid Childress certificate so located will be absolutely worthless to 
your orators. 
en Your orators further show that by an act of the Logie 
pregaer er oe of Texas entitled “An act supplemen 
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the: 29th November, 1871, it was provided and enacted that in all lo- 
cations and surveys of land theretofore made by virtue of any such 
certificate as is specified in first section of this act, and in the 
field-notes have been returned to the general land office, and the 
certificate by virtue of which the survey was made is not on file in 
the general land office, nor has been withdrawn for location of un- 
located balance, as is provided in the first section of this act, such 
certificate shall be returned to and filed in the general land office 
within eight months from the passage of this act, or the location 
and survey made by virtue thereof shall be null and void; that 
said act was passed and approved and became a law on the 29th 
day of April, 1871, and was the law governing the return of cer- 
tificates as therein provided from said time to the present; that the 
said Thomas P. Rutledge unconditional certificate was of the kind 
named in the first section of the said law, the same being a head- 
right certificate of 3rd class, and said location and survey of said 
land had been made by virtue of said certificate before the passage 
of said act, and the said field-notes of said survey had theretofore 
been made, and said certificate and field-notes returned to and filed 
in the said general land office prior to the passage of said act, to 
wit, on the 4th day of October, 1852, and the said certificate, by vir- 
tue of which said survey was made as aforesaid, was not on file in 
the said general land office at the time of the passage of said act 
and when the same went into effect, but, as hereinbefore alleged, 

was withdrawn from the said files of said general land office 
574 some time during the year 1857, and so remained out of said 

office until some time in the year 1881, and your orators aver 
that said certificate was not so withdrawn for location of unlocated 
balance and was not returned to and filed in the said general land 
office within eight months from the passage of said act, but was 
withdrawn by the party controlling the same for relocation or for 
some other purpose to your orators unknown. 

Fifteenth. And your orators further submit that if the said parties 
so owning and controlling said certificate, if they ever acquired any 
right to said land by reason of said location and survey under said 
T. P. Rutledge certificate, through their negligence and gross inatten- 
tion in not procuring patent thereon and asserting their claim there- 
under and in perfecting their legal title, have lost the same, and the 
claim of said defendants is a stale demand and should not in equity 
prevail over the legal title of your orators uader said patent in the 
name of the heirs of John Childress, deceased. 

Sixteenth. Your orators aver that if the said will of the said 
Thomas P. Rutledge, under which tke defendants, Thomas H. Mil- 
ler e al., claim title, was a valid will as to said certificate and was 
never set aside and annulled by decree, as is hereinbefore alleged, that 
under the laws of Texas governing marital rights, approved Jan- 
uary 20th, 1840, which was in force at the time when the said T. P. 
Rutledge and the said Eliza Ann Rutledge were married, to wit, on 
the 25th day of December, 1846, which said marriage occurred in 
the State of Texas, the said Thomas P. Rutledge’s unconditional 
320-acre certificate became, upon said marriage, community property 
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Eliza Ann Rutledge b | | 
any law of t, and was beyond the tes- 
tamentary control and disposition of the said Thomas P. Ru 
Your orators further show that the said Thomas P. Rutledge d 
on the 10th day of January, 1850, leaving as his only heirs-at-law 
his said wife, Eliza Ann Rutledge, and a son, William Ru ; 
that afterwards, on, to wit, the 2ist day of July, 1850, the said 
Ann Ratledge intermarried with W. D. Foster, the original plaintiff 
in this suit; that ——— Foster, a sun, wus born to the said W. D. and 
Eliza Aun Foster on the — day of ——, 18-; that afterwards, on, to 
wit, the 14th day of July, 1854, the said William Rutledge died, 
leaving as his only heirs-at-law his mother, the said Eliza Ann Fos- 
ter, and his half-brother, the said ——— Foster, his said 


_ the said William Foster and seven-eighths in the said Eli 
oster. : 
That if your orators are mistaken in the construction of said act 
of 1840, then upon the facts above stated ee or oman 
of the aforesaid heirship, descend~.J and vested as follows: Upon the 
death of said Thomas P. Rutledge one-half interest descended to 
the said Eliza Ann and the other half to the said son, William Rut- 
ledge, and upon the death of the said William Rutledge one-half of 
his said one-half descended to the mother, Eliza Ann, and the 
576 other half of said one-half descended to the brother, —— 
Foster; and upon the death of the said Foster one-half of 
his said one-fourth descended to his said mother, Eliza Ann, and the 
other to his said father, W. D. Foster; that the said Elisa Anna 
Foster and the said W. D. Foster, being the owners as aforesaid of 
said certificate, joined by the said Thomas H. Miller »nd W. A. H. 
Miller, defendants herein, believing said certificate to be lost, made 
or caused to be made publication for sixty days in the State Gazette, 
a newspaper blished weekly and daily in the city of Austin, State 
of Texas, published at the nearest place where the said parties re- 
sided, which publication described correctly the said certificate and 
gave notice of the loss of said certificate, and that unless intelli- 
nee of said certificate was received within three months from the 
date of said publication, said publication dating from the 18th day 
of April, 1876, that said applicants would apply to the commissioner 
of the said general land office for a duplicate of the said certificate 
so lost; that afterwards, on, to wit, the day of September, 1876, 
said application came on to be heard before said commissioner gt 
the general land office of the State of Texas,-at Austin, Texas, and 
oy ene icants proved that they had complied in 
th ——e to said publication of notice as afore- 
bial : 
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said, and took and subscribed an oath to the effect that they were 
the just owners of the said claim; that they had never sold, alien- 
ated, or transferred the same in any manner; that said certificate had 
been lost, and that since lost they had neither known or heard of 
the same; whereupon the said commissioner of the general land 
office, no intelligence of said certificate having been received, 

issued to the said claimants a duplicate certificate in 
577 the name of the said T. P. Rutledge for the same 

quantity of land as was conferred by said original ; that 
said complainants received said duplicate from said commis- 
sioner on the 8th day of September, 1876, in full satisfaction of 
said original, and afterwards, before the commencement of this suit, 
located and caused to be surveyed and patented in the name of T. 
P. Rutledge divers tracts of land,amounting in the aggregate to 320 
acres, situated in the county of Refugio, State of Texas, and for valu- 
able considerations have conveyed and alienated said tracts of land 
surveyed and patented by virtue of said duplicate certificate; that 
the said defendants, A. J. Nichols and M. F.. Nichols, had full knowl- 
edge of the aforesaid acts of said claimants and acquiesced in and 
ratified the same, whereby said location and survey of said original 
certificate upon the lands in controversy, if the same was ever of 
any validity, from thenceforth — abandoned and forfeited and be- 
came and was null and void. 

And your orators say that if they are mistaken as to the law fer 
erning the marital rights of Thomas Rutledge and his wife, Eliza 
Ann, and if they are mistaken in their said construction of said will, 
and if they are mistaken in believing that the said judgment of the 
said district court of Gonzales county, Texas, wae a valid judgment 
and, had the effect to annul and set aside said probate and said will; 
and if your honors should be of the opinion that the only interest 
the said Eliza Ann had in said certificate was a life estate and ac- 

uired under the terms of said will, then your orators submit that 
the only way by which the said Eliza Ann could enjoy any benefit 
from said bequest was to locate said certificate upon the public lands 
of the State of Texas, and to this end she had the right to 
678 locate and duplicate said certificate and to float and relocate 
_ . the same, and to procure the land which she desired to ap- 
propriate thereunder to be patented, and that she exercised said 
ight in a reasonable way, in the manner hereinbefore stated. 
venteenth. Your orators aver that neither the said M. T. John- 
son, nor the said E. M. Daggett, nor the said defendants, The Texas 
& Pacific Railway Company ef al., ever owned or had any intetest 
in said T. P. Rutledge unconditional 320-acre certificate, but that 
the same was owned by the said Thomas P. Rutledge and wife, 
Eliza Ann, and upon the death of the said T. P. Rutledge descended 
and vested as aforesaid. 3 . 

Eighteenth. Your orators further aver that the said E. M. Dag. 

Fiary Johnse no title whatever under the said deed from the 
Johnson to him; that the said Mary Johnson never owned 

any interest in the land under the location of the said certificate in 

the names of the beirs of John Childress, deceased. 
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tificate in them or either of them whi 
579 could be perfected into a right, and _ 
them or either uf them upon death. ; | 
said certificate was issued by virtue of an act of the Legislature o 
the State of Texas, aud was a pure donation to such persons as 
answered the description of “ heirs of John Childress, deceased,” and 
the said John Childress and George Childress were at such times the 
heirs and the only heirs of said John Childress, deceased, and said: 
grant was intended for and did inure to their sole use and benefit. 
Nineteenth. Your orators aver that the said deed from I. RB. Wor- 
rall and Adaline Worrall, under which the said defendants, The 
Texas & Pacific Railway Company ¢ al. claim, was ineffectual to 
pass the title of the said Adaline Worrall to the land described 
therein or any part thereof, because at the time of the making of the 
same the said Adaline was a married woman, living with 
husband, I. R. Worrall ; that said land described in the deed was,;as 
hereinbefore stated, the separate estate of the said Adaline; that the 
acknowledgement of the said Adaline to said deed was not-taken: 
in accordance with the laws of the State of Texas relating to 
governing the acknowledgement of deeds by married women in 
veying the te estates in lands, in that the said deed, at 
of the ed taking of said acknowledgement of the said 
S. Worrall, or at any other time, was not explained to the said 
line by the said officer, A. W. Collins, notary pablicof 
Texas, nor was the said Adaline ever examined 
from her said husband, I. R. Worrall, by said officer; 
tificate attached to said deed, purporting to have 
said A. W. Collins, notary public, fails to state that sai 
fully explained to said Adaline Worrall d 
580 fails tn state that said Adaline 8S. W. 
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was 
ivily and apart from her said husband, I. R. Worrall, 
said officer ; that by reason of said defective acknowledgement 


said defective certificate of acknowledgement attached to said deed, 

+ aaeg deed was wholly inoperative as to the said Adaline 8. Wor- 
Your orators further aver that at the time of the sign 

deed the said Adaline S. Worrall was non compos mentiis, 

incapable of entering into such contract; that she never received any 

part of the consideration recited in said deed, if, in fact, any 

was paid on ang ame 3 
Twentieth. Your orators further show that the ssid deed of con- 
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veyance made by the said George Childress to the said E. M. 
of the 5th day of February, 1869, through which the said dchenlente 
The Texas and Pacific Railway Company, set up a pretended claim, 
conveyed no title whatever to the land in controversy, because the 
said Adaline S. Worrall had acquired title to said land by reason of 
the location, survey, and patent as aforesaid, which she had caused 
to be made under her said one-third interest in said land certificate, 
owned by her as aforesaid. | 
At the time of the making of said deed by said George Childress 
to said E. M. Daggett and at the time of the making of the deed b 
Mary Johnson to E. M. Daggett the said E. M. ett had full 
actual and constructive notice of the title of said Adaline S. Worrall 
to said land; that the said deed of transfer from the said John W. 
Childress to the said John A. Green and from the said George Chil- 
dress unto the said John A. Green and said deed from the said John 


A. Green to Adaline S. Worrall were duly recorded in the records of — 


deeds of Tarrant county, Texas, and the said application for 
581 and survey of said land by the said Adaline 8. Worrall, made 

by the said I. R. Worrall, was of record in the office of the 
county surveyor of said Tarrant county, Texas; that the said de- 
fendants, The Texas & Pacific Railway Company ¢ al., at the time 
they acquired the interest of the said E. M. Daggett, had full notice, 
both actual and constructive, of the said title of the said Adaline 8. 


Worrall to said land; that the said E. B. & E. J. Da claim ° 


under one devise from said E. M. tt, and the said Texas & 
Pacific Railway Company claim under deed of gift from E. M. Dag- 
gett, made without consideration; that the said deed from said 
George Childress to the said E. M. Daggett was a — deed 
and conveyed only such interest as the said George Childress then 
had in said land, subject to all contracts, sales, transfers, and parti- 
tions made by him or for him relating to said certificate in the 
name of the heirs of John Childress, deceased, or to the location of 
land and patent under same and to such ratifications of title as he 
had made or was bound to make; that said deed from George Chil- 
dress to. E. M. Daggett was not filed for record or recorded until the 
4th day of March, 1873; tliat the said Adaline S. Worrall did not, 
nor did those claiming under her, have any notice, either actual or 
poe of the existence of said deed until the same was re- 
corded. 

That on the 27th day of February, 1869, the said George Childress, 
for a valuable consideration, for the purpose of ratifying and con- 
firming the acts of the said John Catron in employing and retainin 
the said John A. Green as agent and attorney for the said John W. 
Childress and George Childress in the procuring of the issuance of 
said certificate as aforesaid, and for the purpose of ratifying and 

confirming the aforesaid acts of the said John A. Gteen and 
582 the aforesaid contracts, deeds, and transfers of the said John 
W. Childress, and for the purpose of confirming the said Ada- 
line S. Worrall in her aforesaid title, made, executed, and delivered 
unto said Adaline S. Worrall or unto the said John A. Green or I. 
R. Worrall, for the use and benefit of the said Adaline, the following- 
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Tas Srate or Texas, County of Travis: 


This instrument certifieth that our father, Johu Childress, was = 
entitled to a head-right of one league and one labor of land by the 
laws of Texas by virtue of his emigration to said county, and, that 
the same not having been red during his lifetime, at the re- 

uest of our relatives, the Hon. John Cutron and V. R. 
John A. Green, of the State of Texas, undertook and did procure 
the same to be issued by the islature of the State of Texas for 

and in consideration of the ird part thereof; that mypt yon 

in the year 1860, Juhn W. Childress, one of the children of John — 

Childress, deceased, ized and confirmed the said contract for 

the one-third thereof with the said John A. Green, with covenants, 

and now we do hereby recognize and affirm the said contract for 

the one-third thereof to the said John A. Green, and the stipulations 

in the said covenant, with the said John W. Childress; and, for the 
remainder of said certificate, we poses agree and stipulate with 

each other that the same shall be equally divided between us, and 

that each party shall have the right in severalty to himself of what- 

ever portion thereof which has or may be grap: | them- 

selves or their agente—that is to say, that the said John Childress 

’ shall have the right to locate for himself the one-third of 
tn 583 said certificate for himself, and the said Childress 
(4 shall have the like right to locate the one-third of said cer- 
% tificate for himself; and that this instrument shall operate as a par- 
tition of the rights we have in said certificate with each other, so 


; that the land located by us or our agents or assignees in accordance 
. with this agreement shall be held separately and for ourselves. 
t In witness whereof we hereunto set our hands this) 27th day of 


February, 1869. 
(Signed) GEORGE CHILDRESS. 
Wi 


Re, 


itnesses : 
DAVID SHEETS. 
J. T. MOORE. 


I 
, 
j That said instrument of writing was duly proven for record by J. 
| T. Moore, one of the subscribing witnesses to the same, and on 
t the 4th day of October, 1869, filed for record and dul in 
| Book “K,” on pages 410 and 411, of the records of 
county, Texas, and the said record book having been destroyed by 
« fire on the 29th day of March, 1876, as aforesaid, said deed or in- 
strument of writing was again filed by E. M. for. record 
and duly recorded on the day of July, 1876, in Book “ B,” at 4 
page 257, of the t records of deeds of said Tarrant county. ‘@ 
wenty-first. Your orators further show that some timeinthe 
year 1860, after the said sale or transfer by the said John W.Chil- —«s_— 
dress to the said John A. Green of the said one-third of said certifi- . 


cate, the same purchased from said Green by the said Adaline 8. 


oo 
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Worrall, the said John W. Childress, claiming to be the sole heir of 
the said. John Childress, deceased, executed and delivered a trans- 
fer to John Q. St. Clair to a one-third interest in said certificate. 
Said St. Clair, on January 14th, 1861, executed and delivered 
584 toJ.C. Darden a transfer of said interest, and on March 28th, 
1862, said Durden executed and delivered to M. W. Town- 
send a transfer to said interest ; that subsequently said M. W. Town- 
send was adjudged a bankrupt in the United States district court at 
Austin, Texas, and on the 21st day of September, 1869, the assignee 
of said bankrupt estate sold ‘and transferred all the interest said 
Townsend had in said certificate, at the time he was adjudged a 
bankrupt, as aforesaid, to I. R. Worrall. Said transfers are not now 
nor ever have been in the possession or control of your orators, but 
are, as they believe, in the possession or control of defendantsor some 
of them, and they are hereby notified to produce them upon the 
hearing of this cause. 
Twenty-second. Your orators further show that on the 22d day of 
June, 1867, the said I. R. Worrall and one J. W. Haynes were in the 
ion of said league and labor certificate in the name of the 
oe of John Childress, on which last-mentioned day the said Wor- 
rall and the said Haynes, acting together under and by virtue of 
said certificate, located upon certain tracts of land situated in the 
county of Tarrant, State of Texas, and caused the same to be surveyed 
and field-notes to be recorded by the county surveyor of Tarrant 
county, Texas, and obtained patents thereon from the State of Texas 
in the name of the heirs of John Childress, deceased. The metes 
and bounds of said tracts of land and the quantity thereof will more 
fully appear, reference being had tosaid patents, — which your orators 
crave leave to refer when produced. Your orators aver that, neither 
they nor those whose estate they have, nor the said Adaline Worrall 
di ring her lifetime, ever received any part of said lands located and 
patented by the said I. R. Worrall and J. W. Haynes as 
585 aforesaid, but that on, to wit, the 21st day of May, 1870, the 
said George R. Childress and the said I. R. Worrall made, 
entered into, and executed a certain deed of partition whereby said 
lands were partitioned between said I. R. Worrall and said George 
R. Childress, and wheréby the said George Childress, in considera- 
tion, among other things, of the conveyancejtherein made to bim by 
the said I. R. Worrall, bargajned, sold, and conveyed unto the said 
I. R. Worrall all the right, title, interest, and claim he had in and 
to said certificate issued to the heirs of John Childress, deceased, for 
one league and labor of land and all locations and surveys made 
thereunder, and whereby the:said I. R. Worrall, in consideration of 
the aforesaid conveyance by the said George Childress to him, con- 
veyed.unto the said George R. Childress the followi i 
tracts of land, located and patented as aforesaid by the said I. B. 
Worrall and J. W. Haynes by virtue of said certificate, situated:in 
Tarrant county, Texas, to wit: 
One tract of land, vontaining 903,168 square. varas (about 160 
acres), on the west fork of the Trinity river, about 11 miles north 
80 E. from Fort Worth; also another tract containing 2,207,400 


ta ) ( 
to wit, the 18th day of December, 1870, George 
died intestate in the county of Johnson, State of Texas, and 


11th day of April, 1871, the district court of said county, sitting for 


probate ted letters of administration upon 
of said Childress unto T. D. Lorance, who, as 
of said estate, under the direction and order of 


586 said tracts of land so conveyed to the said 
for payment of debts of the estate, and the 
said land were so used. 
Twenty-third. Your orators further show that the : 
t, after procuring the said deed from the said I. R. 1 
the said Adaline 8. Worrall to him, dated the 30th | 
tember, 1869, hereinbefore set forth, filed the same for 
caused the same to be revorded as aforesaid in the office of rete | 
clerk of Tarrant county, and from said 30th day of September, 1860, 
held possession of said land during such time as he thereafter 


said court, 
Child 


’ 


mained in possession, and abandoned al! other or claims held 
by him to said land, and thereafter claimed said land under said 
deed as having been purchased by him from the said Adaline &, 
Worrall, and claiming that said deed was a valid deed of said Ada- 


line S. Worrall, and that the same conveyed to him the 
and interest which the said Adaline 8. Worrall had 
said land as her rate property, and the said d 
Texas & Pacific Railway Company ¢ al., cluiming title 
E. M. Daggett aforesaid, have done likewise; that | 
—— eames in said om the ream mm 
ci ilwa ny ¢eal., are estop inea 
ing that the land f p orton was owned b erdalivie 
in her separate right for her use and t; ¢ 
W. Childress and George Childress were the only heirs-at-law 
said John Childress, deceased ; that the said John W. Child 
George Childress made a deed to John A. Green’ for one-thi | 
certificate for one league and labor granted to the 
587 John Childress, deceased; that said n A. Green 
deed to said Adaline 8. Worrall for the said one-third 
certificate, and that suid deeds and patent were duly recorded 
recurds of deeds of Tarrant county, Texas. 
Twenty-fourth. Your orators ees the pretended claim 
defendants, The Texas & Pacific Railway Company ée al., 
statute of limitations, is without foundation, for this: 
of said defendants nor those under whom they claim 
held adverse, peaceable, exclusive, or continuous 
land or any part 
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the land in controversy 
of the State of Texas 
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said Adaline S. Warrall by the location of the said interest in the 
said certificate in the name of the heirs of John Childress, deceased, 
on the same; that said Adaline S. Worrall was, at and before the 
said 10th day of March, 1868, a married woman, under the disability 
of coverture, and so continued and was at the time of her ; 
which occurred on the said 4th day of November, 1870, and that 
during such time and for twelve months after her death no limita- 
tion would run against her or her said estate; that if there was such 
adverse possession on the part of the said E. M. Daggett during bis 
lifetime and at the time of the death of the said Adaline 8S. Worrall 
as would start the statute of limitations at her death such 
588 possession was afterwards broken, and at the time and in the 
| manner hereinafter stated, and would not again run, for this: 
That the said Alezannuh Dunlap was before and at the date of the 
death of the said Adaline S. Warrall feme covert, and so continued 
until the date of her death, which occurred on the 3d day of ‘Octo- 
ber, 1883; that the said Mrs. Matilda Fell was before and at the 
time of the death of said Adaline Worrall a feme covert, and so 
continued until the date of her death, which occurred-on the 28th 
day of April, 1877; that at the date of the death of the said John 
Cook, brother of Adaline Worrall, which occurred on the — day of 
August, 1873, your orator, John Cook, was an infaut not two years 
of age; that at the death of the said Mrs. Matilda Fell the said Ma- 
niva Graham was a feme covert, and so continued until the time of 
her death, which occurred on the — day of April, 1886. 

The particular dates of the deaths and marriages relating to your 
orators and those under whom they claim as heirs is hereinbefore 
fully set forth. 

That the said deed from I. R. Worrall and Adalige S. Worrall to 
E. M. Daggett was, by reason of the defect in said certificate of 
acknowledgment, insufficient to support the statute of limitation ; 
that the said deed from George Childress to E. M. Daggett was not 
recorded until the 4th day of March, 1873. 

That on the 20th day of August, 1872, the said E. M. 
by a certain deed of that date, conveyed unto the defendants, The 
Texas & Pacific Railway Company, ninety-seven acres of the land 
in controversy, the part of the same land claimed by said defend- 
ants, the metes and bounds of which are as follows: A part of the 
John Childress survey, beginning at a mound of stone for corner 565 

varas south of the northeast corner of sdid survey, thence 
589 north 87 west 1,346 varas,a mound and stune, the northeast 

corner of a tract of 109 acres deeded to said railway company 
by T. J. & S. G. Jennings; thence south 407 varas,a mound and 
stone for corner; thence south 87 east 1,346 varas,a mound and 
stone for corner; thence north 407 varas to the place of beginning; 
which said deed defendant filed for record on the 20th day of Janu- 
ary, 1873, and caused the same to be recorded in Book “ O,” at page 
449, on the then records of the deeds of Tarrant county ; that after 
the making of said deed the said E. M. Daggett wholly abandoned 
and lost such possession of said tract of land as he then held; that 
on the 21st day of October, 1875, the said E. M. Daggett executed 


of Fort Worth, a map of which, ep ote ae 


ma and platted the same, and said blocks were 
side by streets, and made the same an addition 


is attached to the answer of these defendants, The Texas 
Railway Company 4 al., marked “ Exhibit L,” to 
590 ence is made; that from the time of the said subd 
said land the said E. M. Daggett abandoned 
sion of said land and ceased to occupy the oi gy 3 
block 200 x 200 feet, upon which he resided, known as 
of ’s Addition to the city of Fort Worth, whi 
nded on the north by Tenth street, 60 feet wide, on 
Main street, 80 feet wide, on the south by Eleventh street, 
wide, and on the west by Huuston street, 80 feet wide; 
continued to reside on said block until the — day of March, 
at which time he rented said block to one Nicholas Darnell, 
moved off ssid block “B6” and lived with one Frank Adams for 
one year on a tract of ade pant of Severe land which 
the said before then the 


troversy, until the — day of , 1879, when he moved to the resi- 
dence of E. B. situated on the land in controversy, but @hich 
had been previously conveyed by said E. M. Daggett to the said E. 
B. Daggett; that during said time, between the — day of March, 
1873, and the — day of ——,1 879, he rented said homestead, block 
“B6,” unto John 


ng during such time breaks in the possession 
rther show that on the 6th day of December, 1880, 
Daggett conveyed to the defendants, The Gulf, Colorado 
Railway Company, certain lots and blocks in said 
a known and designated upon the of said 
501 ition as blocks “F 1,” “F 2,” “F 3," “*F 4,” * 1,” *L 2" 
“L3,"*G 1,” “G2” “G 3,” “G 4.” “M1,” “M 2: “ — 
being all that part of the Addition to the city of Fort W 
embraced between Jones ecan streets and between the Texas & 
ee the south and the north line of the said John 
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“THOMASH. MILLER ET AL. VS 
Childress survey, embracing said blocks and a triangular piece of 
ground not numbered; that said defendant, The Gulf, Colorado & 
Santa Fé Railway Company, did not take actual possession of said 
lands or any part thereof until the 15th day of September, 1881, 
when it wrongfully entered upon said land and constructed its line 


of railway upon the same, and has since then continued to occupy’ 


it. Your orators further represent that at various times after said 
E. M. Daggett acquired possession of said land under the said pre- 
tended deed of Adaline S. Worrall, hereinbefore set forth, he, the 
said Daggett, made divers and sundry deeds to divers and sund 
persons of and to certain parts and parcels of said 320 acres of land, 
to wit, to more than 1,000 persons and to more than 1,000 different 
lots, pieces, or parcels of said land, and that said persons are claim- 
ing that they are entitled to possess and enjoy the same as having 
purchased so much of said Daggett’s interest in and to said 320 
acres of land; that said E. M. Daggett has sold the 320 acres of land 
excepting that part which is shown by paper marked “ Exhibit O,” 
made a part of and filed with the answer of the said defendants, 
Texas & Pacific Railway Company e¢ al., and which said paper or 
exhibit is prayed to be made and taken as a part hereof. 

That on the 19th day of April, 1883, the said E. M. Daggett died, 
leaving his certain will, by which he devised all of his estate, both 

real and personal, to the defendant, E. J. tt; that the 
592 said E. J. Daggett and her husband, E. B. Daggett, claiming 
said land under the said E. M. Daggett, have wrongfully 
themselves of said land and have conveyed, prior to the 
commencement of this suit, to divers persons a large portion of said 
land. The portion of said land now claimed by them will appear 
from a statement filed as a part of the answer of the said defendants, 
The Texas & Pacific Railway Company et al., marked “ Exhibit P,” 
which said exhibit your orators pray may be taken asa part hereof. 
A comparison of said exhibits will how the portion of land sold by 
the said E. J. and E. B. Daggett. 

Twenty-fifth. Your orators aver that the part of the land in con- 
troversy now claimed and wrongfully held by the said defendants, 
E. J. Daggett and E. B. Daggett, is exclusive of the improvements 
thereon situated, of thé value of $350,000, and that the rental value 
of the same during the time of the use and occupancy of the said 
defendants, E. J. and E. B. Daggett, is worth the sum of $100,000, 
and that they have collected and appropriated to their own use and 
benefit rents to the amount of $50,000. 

That the said 97 acres of land now claimed by the said defend- 
ant, The Texas & Pacific Railway Company, and pry Bae by 
it is exclusive of its improvements, of the value of 000, an 
that the rental value of the same since its occupancy by said com- 
pany is worth $50,000, and that the said company has collected 
rents and appropriated the same to their own use and benefit 
amounting to the sum of $25,000. 

That the lots and blocks so held by the defendant, The Gulf, Col- 
orado and Santa Fé meen Company, are, exclusive of improve- 
ments, worth the sum of $100,000, and the use of the same 
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rovements. 
° Twenty-sixth. And your orators aver that the said gen 
tion and survey, by virtue and under said T. P. Rutledge 7 
tional certificate on the lands in controversy and claims thereander 
by the said defendants, The Texas & Pacific Railway al., 


« 

and by defendante, Thomas H. Miller 4 al., constitute upon . 
the title of your orators and greatly depreciate the value re 
and the said defendants threaten to procure a patent ander said T 
P. Rutledge certificate to said land; and your orators fear, unless 
they are restrained by order of this court, that as defenda nts, 
will procure patent under said fraudulent and fictitious location and 
survey, which if done will further cloud the title of your orators and 
greatly embarrase them in their just rights under said Childress pat- 
ent to control, sell, and dispose of said land and will unjustly and 
wrongfully confuse their ti 

And your orators aver that the said pretended claim to said land 
set up by the suid defendants, The Texas & Pacific Railway Com- 
pany e al., under the said deed from George Childress to E. Des- 
gett and from Mary Johnson to E. M. are a cloud upon 
title of your orators and depreciate the value of said land. 

Twenty-seventh. To the end, therefore, that your orators may have 
proper relief against the claims of said defendants, your orators pray 

the honorable court may require the defendants to answer 
594 this bill fully and particularly (but not underoath or afirma 

tion, the benefit whereof is expressly waived as to all parts 
of said answers). : 

That your honors may adjudge and decree the said location and 
survey of said land under said T. P. way yong oe and the 
claims of the said defendants, The Texas & ific Railway Com- 
pany eal. and Thomas H. Miller ¢ al., to constitute a cloud upon 
the title of your orators and be adjudged and decreed null and void, 
and that said patent to the heirs of John Child be 

ecreed superior thereto, and that said defendants, their and 
attorneys and all persons claiming by, th , or under defend- 
ants since the commencement of this suit, be enjoined and 
ally restrained from the assertion of any claim under said T. P. 
Se, eee ae from obtaining a patent thereunder. upon 
said land. 

And that your honors decree that by reason of the location and 
deeds of Johu Childress and George Childress to John A. Green, and 
the deed from John A. Green to Adaline 8. Worrall, and the loca- 
tion made by said I. R. Worrall for the said Adaline 8. Worrall 
under said certificate in the name of the heirs of John Childress upon 
said 320 acres of land, and payment of —— patent fees and 
by reason of the said patent, that the legal title to said land vested 
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in said Adaline S. Worrall for her sole and separate use and benefit 
in fee simple. : 

That the court decree that said E. M. tt and the defendants, 
The Texas & Pacific Railway Company ¢ al., acquired no right or 
title under or by virtue of said deed from said George W. Childress 
and Mary Johnson or under said deed frum the said I. R. Worrall and 
the said Adaline S. Worrall as against the said Adaline 8. Wor- 
rall and as against your orators in and to said land or any part 

thereof 
595 That the court decree that an account may be taken under 
its direction, and th:.t the defendants and each of them make 
and render a true account of all rents and profits and the use and 
occupancy of said lands and premises or any part thereof by them 
or either of them had, possessed, and enjoyed, and that your orators’ 
just and equitable proportion thereof be decreed to be paid to them 
y said defendants, or such of them as may be found to be equitably 
due to your orators for said use and enjoyment of said land and 
premises or any part thereof. 

That the interests of the  anchoge hereto in the land in controversy 
may be declared and fixed by a decree of this honorable court, and 
that the interest found to be owned by your orators may ed al 
titioned from all others, as far as practicable, with the parties re 
the court, and without prejudice to your orators’ righis in portions 
of said land adversely claimed by persons not before the court. 
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That such decree itself operate as a conveyance to said parties, ; 
respectively, of such interest, and that your orators have a writ of tte 
assistance to place them in possession of such land as may be de- - 
creed to them. | 


Your orators are ready and willing and here offer to do.and per- 
form any equity encumbent upon them to entitle them to assert 
their rights in this cause. 

And that your orators may have such further or other relief in 
the premises, both general and special, as the nature of the circum- 
stances of the case may require and to your honors shall seem meet; 
and, as in duty bound, they will ever pray: etc. 

J. F. COOPER, 

A. M. CARTER, 

WYNNE & STEADMAN, 

ROBERTSON & COKE, 
Solicitors and of Counsel for Complainants, Wm. Dunlap et al. 


Endorsed: #88. erm E | Cross-bill of William Dunlap é als. 
Filed Jan’y 24, 1887. A.J. Houston, cl’k, by Jas. D. Adams, dep’ty. 
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506 In the Cireait Court of the United Siates.for the 
District of Texas, at Dallas, Fifth Ci 


Wx. D. Fosrer e als., Original Complainants, ) 


ve. 

Tue Texas & Paciric Rattway Company e ale; Tuomas 

H. Miller e als., Interveners; William Dunlap 4 als., 

Interveners; Martha R. Worrall ef als., Interveners, Orig- 

inal Defendants, : 
and - No. 88. 


MarrTna R. WorRALt, ef als., Complainants in Cross-Bill, 
va. 


Tae Texas & Paciric Raitway Company a als.: THOMAS 
H. or gy als.; William D. Foster e als., Defendants in ) 


4 
To the judges of the circuit court of the United States for the 
northern district of Texas, sitting at Dallas, fifth circuit: 


Ohio, and citizens thereof: Rebecca W. Bundy, Elizabeth 
and her husband, William De Wees, all of and 
5963 the county of Hennepin and State of Minnesota; 
Worrall, of and a citizen of the county of Wright and | 
of Minnesota ; John Worrall, William C. Hodgin, Harriet Gillilan 
and her husband, Henry P. Gillilan, all of and citizens of the 
of Linn and State of Iowa; Hattie Randolph and her h 
Cameron W. Randolph, Eniily Gifford and her hasband, Myron A. 
Gifford, Ida May Chapin and her husband, William Chapin, and 
Elija B. Crew, all of and citizens of the county of Ottawa and State 
of Kansas, that Thomas H. Miller, of and a citizen of the ty of . 
Travis and State of Texas; W. A. H. Miller, a citizen of the ca : 


’ A.J. Nichols, citizens of the county of Runnels and 
certain of the defendants hereinafter named, on or 
> ss May, A. D. 1886, filed their bill of.com 
able court against your orators aforesaid and Will 
Graham, sole devisee of M. E. Graham, and Mary | 
Cook, a minor, all of and citizens of the State of Ohio; Virlin 

Tilney, joined by her husband, R. P. Tilney, and the Texas - 
cific Railway Company, the Fort Worth and Denver City Railway 
Company, and the , Colorado and Santa Fé Railway Com- 
pany, which railway companies are all Fg mrt duly incor- 
porated under and by virtue of the laws of mee er ie ome 
are citizens of said State way 


tin 


of Texas, said Texas and Pacific 
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Company being also incorporated under the laws of the United 
States by acts of Congress, to wit, an act entitled “An act to incor- 
porate the Texas and Pacific Railway Company and to aid in the 
construction of the road, and for other purposes,” approved March 
13th, 1871, and an act supplementary thereto, approved May 2nd, 
1872, and Elizabeth J. tt, a married woman, and her hus- 
band, E. B. Dagest, who are both of and citizens of the county 
597 of Tarrant and State of Texas, and that said complainants 
in said bill prayed as follows, to wit: | 

1. That their (complainants’) right and equitable title to the 
land in controversy in this cause might be established by decree, 
nas uaa tu be the valid, subsisting, superior, equitable title to said 

ands. : 

2. That the conflicting claims set up between your orators and the 
other original defendants herein as to the legal title to said land 
might be inquired into and adjudicated, and that such of them as 
such legal title might have passed to by patent from the State might 
be decreed to hold same in trust for complainants; that such legal 
title be divested out of such defendants and vested in complainants, 
and possession ordered to be delivered, and for writs of assistance to 
enforce such order. 

3. That such defendants as night be ascertained to have the said 
legal title be ordered to convey same to said complainants ; or, 

4. That the patent in said bill mentioned, issued by the State of 
Texas to the heirs of John Childress, be decreed invalid and in 
fraud of said complainants’ rights, and that said patent and all 
mesne conveyances thereunder and any transfer of the certificate 
also mentioned, issued to Thos. P. Rutledge, made by M. T. Johnson, 
be adjudged clouds on said complainants’ title and cancelled and 
all persons restrained from further setting up claim thereunder, and 
that complainants be decreed to have the superior title to the land 
in controversy ; that they havea patent; that defendants be ordered 
to deliver possession, and that such order be enforced by writs of 

assistauce, etc., and for costs and general relief; for all 
598 whereof your orators pray reference to said original bill on 

file herein ; afd your orators further show that they and said 
other defendants have already put in their several answers to said 
original bill, and that said cause has not yet been heard; and 
thereu p.compleining of said complainants, Thomas H. Miller, W. 
A. H. Miller, M. F. Nichols and her husband, A. J. Nichols, and the 
said defendants in said bill, The Texas & Pacific Railway Company, 
The Gulf, Colorado and Santa Fé Railway Company, The Fort 
Worth and Denver City Railway Company, and Elizabeth J. Dag- 
gett and her husband, E. B. tt, your orators further say . 
that your orators are and were seized and possessed in their demesne 
as of fee of the following-described tract of land lying, being, and 
situate in the county of Tarrant and State of Texas, to wit, one 
million eight hundred and six thousand three hundred and thirty- 
six (1,806,336) square varas, patented to the heirs of John Childress 
by a certain patent No. 511, volume 17, dated June 17, 1868, begin- 
ning at the S. W. corner of B. F. Crowley and N. W. corner of M. A. 


bill, holding the same by 
that h 


and one labor of land,same bei 


of an act of the re of State of 
the relief of the heirs of John Childress, 
— day of February, A. D. 1860, said heirs 


now here aver, J 1» Childress and Geo 
Childress, deceased, » having died in the 
passage of said act and the issue of said certificate 
year A. D. 1849, leaving said John and George R. Ch | 
children and heirs; that after the issue of said certificate as 
said, to wit, about the twenty-fourth day of December, A. D. 
said John Childress, one of the aforesaid children and h 
Childress, deceased, for a valuable consideration to hi 
moving from one John A. Green, sold and hy deed con ai 
John A. Green an undivided one-third interest in “and to said cer- 
tificate in said conveyance, authorizing and empowering said Green, 
his heirs and to locate said one-third of said 6 certificate ir 
severalty, and to secure to himeelf, his heirs and assigns, and for his 
and their sole use and benefit the said one-third interest 80 
which said transfer and contract was thereafter, to wi 
the twenty-first day of February, A. D. 1869, acqu in ~ 
fied by said R. Childress by an instrument of writi - S 
date executed delivered by said Childress to said Jno. . 
and again by said Childress on or about the twen ety rat day of May, io, 3: 
A. D. 1870, by an instrument of writing of that ~ ae 
delivered by Shims to I. R. Worrall (which said loctemear eee: ye | 
aay of on the hearing); that thereafter, to wit, on the fifteenth 
of Bor. é A. D. 1867, said John A. Green, for a valuable con- 
id to him by and at the instance and mir 

t R Worrall, acting for his wife, Adaline S. Worrall, 
ferred, and delivered by deed of said date said a in 
terest in said w goes a. said Adaline 8. Worrall, to 


on or 


600 be ler sole and . = your orators er 
t averring that exid ohn A. Green, bei then and there iu . 
vered same to ssid 


pee ee eae then and there 
R. Worrall for his said wife, and that said Worrall 
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ver with said certificate, and that thereupon, to wit, on. the 17th 

of June, A. D. 1868, a patent to the heirs of John Childress was 

duly issued on said survey by and in the name of the State of Texas; 
that thereafter, to wit, on the fourth day of November, A. D. 1870, 
said Adaline S. Worrall, wife of said I. R. Worrall, died intestate 
and without issue or descendants, leaving her surviving her said hus- 
band, I. R. Worrall, and two sisters, —— Dunlap, now deceased, wife 
of William Dunlap, hereinbefore mentioned as a defendant — the 
original bill filed herein, and M. E. Graham, who, with her husband, 
John Graham, is also a defendant in said bill, and one brother, John 
Cook, now deceased, whose wife, Mary C. Cook, and their infant son, 
John Cook, are also made defendants to said bill; that upon the de- 
cease of the said Adaline S. Worrall, intestate as aforesaid and with- 
out issue or descendants, the property in said location and survey 
patented as aforesaid, being her separate property, descended and 
vested as follows, to wit: One-half interest therein undivided to her 
said husband, I. R. Worrall, and the other undivided one-half in- 
terest to her said brothers and sisters; that subsequently to the death 
of said Adaline S. Worrall, to wit, on the twenty-second 

601 day of September, A. D. 1871, I. R. Worrall departed this 
life intestate and without wife, issue, or descendants, leaving 

as his only heirs, to whom his property in said location and survey 
descended and in whom his title vested, your orators, whose rela- 
a to said I. R. Worrall and respective interests in said prop- 
erty will be hereinafter more particularly set forth. Your orators 
further say that of the title papers, patent, and deeds above referred 
to they will produce on the trial hereof the deed from John Childress 
to John A. Green and from Geo R. Childress to I. R. Worrall, 
but are unable to produce the certificate to the heirs of John Chil- 
dress, deceased, same being an archive of the general land: office of 
the State of Texas, or the patent issued thereon (of both of which 
official copies will be produced), or the deed from John A. Green to 
Adaline S. Worrall, averring that said patent and last-mentioned 
deed are lost or destroyed, or in possession of some of the said defend- 
ants hereto, they know not which, but hereby notifying all said de- 
feydants to produce same if in their possession, control, or custody. 
our orators further aver that your orator, Martha R. Worrall, is 

the mother of said I. R. Worrall, deceased, and was at the period of 
his decease his sole surviving parent, and that she became at his 
death and now is entitled to one-half of said I. R. Worrall’s interest 
in the land in controversy—that is to say, to one-fourth of said tract; 
thas your orators, Alfred, Edward P., E. R., Zebulon, and John Wor- 
rall, Rachel E. Phipps, Martha Thomas, Rebecca W. Bundy, and 
Elizabeth De Wees are brothers and sisters of said J. R. Worrall, 
deceased, and are entitled each to one-fortieth part of said tract of 
land; that your orator, William C. Hodgin, is entitled in t.of 
his deceased wife, Margaret, who was a sister of said I. R. 

602 Worrall, to a life estate in one-fortieth of said tract; that 
your orator, Harriet Gillilan, is entitled to one-eightieth part 

of said tract, being a niece of said I. R. Worrall, and your or- 
ators, Harriet Randolph, Emily Giffird, and Ida May Chapin, are 


and admitted 
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style of W. A. H. & T. H. Miller, in the city of Austin, Texas, in that 
said W. A. H. and Thomas H. Miller, claiming to represent in said 
matter one William L. Foster and his wife, Eliza A. Foster, who, 

in right of said Eliza A., as the widow and only survivin 
604 heir of the aforesaid Thomas P. Rutledge, deceased, claim 

the unconditional certificate aforesaid, said Miller also havin 
an interest therein, elected on said day to abandon the aforesai 
location and survey, if any, and procured the issue by the general 
land office of the State of Texas, on the affidavit of W. A. H. Miller 
of loss of the original certificate and his and Thomas H. Miller’s 
part ownership therein (a copy of which affidavit will be produced), 
of a duplicate of said certificate, and proceeded to locate said dupli- 
cate, cause surveys thereof to be made, field-notes to be returned, and 
patents from the State of Texas for such new locations to issue, and 
afterwards, still representing said Foster and themselves, proceeded 
to sell and dispose of said new locations, applying the proceeds in 
part, as vour orators are informed and believe, to their own use and 

nefit, by all which said actings and doings on the part of said 

Millers, your orators are advised of counsel, believe, and so aver, 
the said Miller and Nichols, complainants (the latter being fully 
aware of and acquiescing in satne), are and were forever estopped to 
set up, pretend, or claim any further right, title, or interest in or to 
the tract of land in controversy in this cause under or by virtue of 
said unconditional certificate issued to Thos. P. Rutledge or the 
aforesaid location and survey, if any thereunder, same, as your orators 
ure advised, constituting and being an abandonment of said location, 
or at least a ratification on their part of the abandonment thereof, 
hereinafter mentioned. 

Your orators further say that certain of their codefendants in the 
original bill filed herein, to wit, The Texas and Pacifi¢e Railway 
Company, The Fort Worth and Denver City Railway Company, and 

The Gulf, Colorado and Santa Fé Railway Company, and E. 
605 J. Daggett and her husband, E. B. Daggett, are also settin 

up, pretending, and asserting title to and claiming and hold- 
ing possession of said tract of land in controversy herein, or portions 
thereof, claiming, as your orators are informed and believe and 
now aver, under both ‘said Rutledge and said Childress certificates 
and locations, the manner of their claims, respectively, under said 
certificates and locations being as follows, to wit: Under the said 
Rutledge certificate and pretended location said Jast-mentioned de- 
fendants say that they are legal and equitable owners and holders of 
the portions of the tract of land in controversy, respectively claimed 
and held by them under lar legal chain of title to said Rutledge 
unconditional certificate and the location thereunder from said Rut- 
ledge down to themselves—that is to say, that said Thomas P. Rut- 
ledge, during his lifetime, but at a date unknown to said defendants, 
sold and delivered said Rutledge unconditional certificate to some 
person to them now. unknown, executing a written transfer thereof, 
with the name of the purchaser left blank ; that thereafter and prior to 
the year 1855, at a date also to said defendants unknown, the unknown 
purchaser frum said Rutledge sold and delivered said certificate toone 


and, 
! land of the State of Texas; that: 


ocation and survey and prior to 1855, but still at a tos 
fendante unknown, said M. T. Johnson: : 

606 Brinson, the owner thereof, said unconditi 
receiving from said Brinson the transfer thereof 


from said Rutledge, with the name of the 
thereupon inserted or caused to be inserted 


about some time prior to 1855 until about 1868, when 
was lost or destroyed or stolen, so that now it cannot, after 
search, be found or produced by said defendants; and, farther, | 
after suid location and survey, to wit, on the 23rd dey of June; A. D. 
1855, said M. T. Johnson, by deed of said mentioned date, sold, trans- 
ferred, and conveyed said location so made, he being then the owner 
thereof, to E. M. : that said E. M. held and re- 
tained possession of the land in controversy 


virtue of the afore- 
said chain of title, and, as hereinafter stated, until on or about the 
twenty-first day of October, A. D. 1875, when he sold and ed, 
by deed of that date, to the defendant, The Texas & Pacific 
Company, a tract of ninety-eeven acres of the land in 
herein; for further description whereof reference is eM Bor as 
part hereof, to Exhibit “ K,” filed with and as a part of | 
answer of said Texas & Pacific Railway Company (and other de- 
fendauts herein), of which said ninety-seven-acre tract of land said 
Texas & Pacific railway, defendant, took possession, in virtue of said 
deed from said Daguett and other deeds supplementary thereto, on 
or about the 17th day of July, A. D. 1876, in which it has 
continued ever since; that suid defendant, The F an 
Santa Fé Railway Company, has ion of certain —— 
607 of the lands in controversy (for further w 
reference is hereby made, as part hereof, it “ Y,” filed 
with and as a part of said defendant's original answer herein), 
under deed from said E. M. Daggett, dated the 6th day of December, 
A. D. 1880; that any interest on the part of the Fort Worth and 
Denver City Railway Company is disclaimed, and that said defend- 
ants, E. J. and her husband, E. B. claim the por- 
tions of the land in controversy now clai them under and 
by virtue of a certain instrument of writing (recorded as a deed in 
the county records of Tarrant county, Texas, June 28th, 1871, and 
probated as a will about November, A. D. 1871, in the district court 
of said county), executed by C. M. wife of E. M. Daggett, 
on the twenty-third day of June, A. D. 1871, said C. M. 
having died on the sixth day of November, A. D. 1871; and also 
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under and by virtue of the last will and testament, dated the eighth 
day of January, A. D. 1883, of said E. M. constituting said 
E. J. Daggett, defendant, his sole legatee and devisee of said - 
which will was probated about the month of May, A. D. 1883; by 


the county court of Tarrant county, Texas, said E. M. v- 
ing died on the nineteenth day of April, A. D. 1883; for a of which 
reference is hereby made to Exhibits “M,” “O,” and “O 3,” filed 
with said defendants’ original answer herein. 

And, further, your orators say that said defendants pretend and 
assert title and right of possession to said land in controversy 
under said Childress location and survey, for that said defendants 
aver that on or about the fifth day of February, A. D. 1869, the afore- 
. said E. M. Daggett, being informed of suid Childress location, survey, 
and patent, in good faith and without notice of any claim thereto on 

the part of saic I. R. Worrall or his wife, Adaline 8. Worrall, 
608 purchased said land in controversy herein from thw aforesaid 
George R. Childress, who claimed and was believed by said 
Daggett to be the sole heir of John Childress, deceased, the said 
ae R. Childress executing and delivering to said Daggett on 
said day a deed, with covenants of general warranty, for said land, 
whereby the said Daggett became and was seized and of 
any and all right, title, and interest of every character in said land 
arising from and under said Childress certificate, survey, location, 
and patent, said defendants averring that same were without valid- 
ity, but that said Daggett elected to make said purchase to avoid 
litigation. Said defendants also pretend and say that, further to 
avoid litigation, said tt, having learned of the claim to said 
land of said I. R. Worrall and his wife, Adaline 8S. Worrall, pur- 
chased from said Worralls all their right, title, claim, and interest 
in said land, for which, on the thirtieth day of September, A. D. 
1869, said I. R. and Adaline S. Worrall executed and delivered to 
him, as they aver, a deed, with covenants and general warranty, 
which was sufficient to and did pass their said title and interest ; 
and they further assert that said interest, if any, was not the sepa- 
rate property of said Adaline S. Worrall, but was community prop- 
erty of herself and husband (the recitals in said deed to the con- 
trary being, as they say, untrue and inserted through inadvertence 
and mistake, without the knowledge of said ), and passed 
by said deed, saying, further, that if the same was the rr prop- 
erty of the said Adaline any estate after acquired by said I. R. Wor- 
rail, by reason of inheritance from her or otherwise, would inure to 
the benefit of and vest in said Daggett and his heirs and assigns by 
reason of his warranty in said deed; and defendants further pre- 
tend and say that said Worralls had not, nor had either of 
- 609 them, any interest in the land in controversy by reason of 
the transfer, hereinbefore mentioned, from Jobn A. Green, 
under the Childress certificate or otherwise, because they say that 
said Worralls had made locations prior to that of the said land b 
virtue of said certificate to a much greater extent than the one-thi 


thereof, to which alone they were entitled under said transfer. Said 


defendants also pretend and say that on the 12th day of May, A. D. 
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and of no or force, for that a valid location of said Ru 
certificate was a made on vacant ase gta 
appropriation, the premises in controversy not being at the 
oui pretended location so subject, by reason of being withi 
limits of Peters Colony, and becauee, as your orators now here 


i 


es 


as 


withdrawal of suid certificate from the 

the State of Texas some time prior to the first day of 
August, A. D. 1857, and ite non-return until some time during the 
year 1882, said withdrawal ae made for a purpose other 
than the location of an unlocated balance by or under the authority 
of the having lawful control of said certificate, to wit, said 
E. M. or his grantor, and snid certificate having remained 
in his charge and keeping during the aforesaid period of more than 
twenty-five years and until same was clandestinely restored by said 

or under his authority, about said last-mentioned year, to 
sai land office. Your orators further say that sai Miller 
complainants thereafter acquiesced if said abandonment, so fur as 
any rights of theirs were concerned, by the hereinbefore- 
610 stated acts of said W. A. H:and Thomas H. Miller in obtain- 
'_ ingvand locating a duplicate of said Rutledge certificate, and 
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that, in view of the premises, all said complainants and defendants 
are estopped to sec up or assert any furtherclaim under said Rat- 
ledge location ; and your orators farther say that the claim of said 
railway and Daggett defendants under said Childress location, sur- 
vey, and patent is, in truth, in virtue of the aforesaid transfer or 
instrament of writing signed by I. R. Worrall and his wife, Adaline 
S. Worrall, made to E. M. Daggett and dated ber 30, A. D. 
1869, same purporting to be for the interest of said Adaline S. 
Worrall under suid Childress location and hereinbefore referred to, 
it being recited in said instrument of writing that said location and 
survey was the separate property of said Adaline S. Worrall; but 
your orators aver that said instrument was not duly executed and 
delivered as the deed of suid Adaline S. Worrall; that the certificate 
of acknowledgment to said instrument was not and is not accord- 
ing to law or sufficient, and that the notary public who took the 
acknowledgment did not examine said Adaline S. Worrall privily 
and apart from her husband, I. R. Worrall, nor explain said: deed 
to her, nor do any other or further act in that regard save what is 
by him in said certificate certified to; and, further, that said instru- 
ment was not sufficient to and did not pass any right, title, or 
interest in or to said land to said Daggett, or in any manner affect 
or operate on any title to said land ufterwards acquired by said I. 
R. Worrall and through him as aforestated by your orators, and 

this by reason of the aforesaid apparent legal defects and umissions, 
all whereof, by an examination of said instrument (of which your 
orators, not having the original, will produce an official copy on the 

hearing hereof) will more fully and at large appear. 
611 And vour orators further say that said by his act 
aforesaid in making said purchase and taking:suid deed from 

said Adaline and I. R. Worrall, recognized as void and abandoned 

suid Rutledge location, which he had the right to control, and pre- 

cluded and estopped himself and his heirs and assigns, including 

defendants, to assert same as against said Childress location, survey, 

and patent, and also to assert title under the said Childress location 

under the transfer from George R. Childress, hereinafter mentioned ; 

and, further, that said Daggett and defendants were and are thereby 

estopped to deny that said title and interest of said Adaline S. Wor- 

rall in said land were, as'recited in said deed, her separate property, 

which your orators now here again aver to be the fuct. 

Your orators further say that the claim of defendants that the 
title to said land passed by the deed executed by George Childress 
to E. M. Daggett on February 5, 1869, and that same was a warranty 
deed for ab land: is untrue in fact, the truth being, as your orators 
aver, that said deed is merely a quitclaim deed, intended to con- 
vey and conveying no more » ed such right as said Childress might 
have had in said land, and that said Childress had not, then nor. 
since, any right, title, claim, or interest in or to said land, for that 
same was theretofore located and patented, by virtue of that part of 
the Childress certificate already duly set apart, to John A. Green, 
and conveyed to Adaline S. Worrall, aud on the faith of said trans- 
fers, in all whereof said Childress afterwards, as heretofore stated, 
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your orators also aver that said Ch had 

y, by deed, conveyed his interest, if any he had in 

said , to John A. Green ; but if they are mistaken in said aver- 

pean ra say that at most, by reason of said trans- 

612 fer, said Childress only conveyed an undivided interest in 
said land, to be held in common with your orators. 

Your orators further say that the said Mary Johnson never had 
any interest in or claim to said Childress certificate or land, and 
that none passed by her deed to t aforesaid; but if they be 
mistaken in this they say that such interest was and is one in com- 
mon and undivided with your orator. 

And further your orators say that the assertion tHlat said Wor- 
ralls had exhausted their interest in said Childress certificute before 
the location of said laud is untrue, the fact being, as your orators 
aver, thut all of said certificate was located by said I. R. Worrall at 
various times, but that said land was located pmor to the other 
locations a of the portion of said certificate transferred to 
Adaline 8. Worrall by John A. Green, as hereinbefore set forth, and 
in consequence of said transfer and on the faith thereof. 

And further your orators say that said land in controversy has 
not in fact been in the unbroken adverse possession of defendants 
for a time sufficient to enable defendants to set up or maintain the 
bar of any statute or period of limitation, averring the truth to be 
that said E. M. Daggett separated the said 97-acre tract, claimed by 
defendant, The Texas & Pacific Railway Company, for any posses- 
sion he may have had of same, by conveying same by deed to said 
company about the year 1872, and that same remained vacant and 
unoccupied until about the year 1877, when it was entered upon by 
said company in part; and, further, that said Daggett rated 
from his possession the rest of said tract save only the portion im- 
rn occupied by him some time during said year 1874, by 

dividing same into a town tract of lots, blocks, etc. (whereof 
613 he on record in said Tarrant county, Texas, a-map 
and plat), and disposing of certain lots necolinaiin and that 
said tract has remained in said condition of a town tract ever since. 

And, so your orators say, that the claims and pretentions of title 
of said defendants and their actings and doings in asserting same 
and causing to be recorded the mesne conveyances and other instru- 
ments of writing hereinbefore referred to are and constitute clouds 
on the title, heretofore set out, of your orators to the lands in con- 
troversy, and have been and are of great prejudice and damage to 
your orators in the premises, and particularly is this the case by 
reason of said railway and Da t, defendants, baving entered upon, 
taken ion of, and continued to withold the premises in con- 
troversy from your orators, ousting and ejecting your orators there- 
from and hindering and delaying sales thereof and greatly depre- 
ciating their market value, which is fairly, without reference to im- 
provements thereon, five hundred thousand dollars, as your orators 
are informed, believe, and aver. 

And, further; your orators aver that the pretended claim of. the 
The Texas & Pacific Railway Company e als., under the 
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statute of limitations is without foundation, for this, that neither of 
said defendants nor those under whom they claim have bad or 
adverse, peaceable, exclusive,.or continuous possession of said 
or any part thereof for a period of time or under such of the 
cumstances required by law as would-— sufficient to give them 
either of them title or to bar your orators of their right of action ; 
that the land in controversy was public domain and the Peeper of 
the State of Texas until the 10th day of March, A. D. Ww 
the same was appropriated by the said Adaline S. Worrall by 
614 the location of the said interest in the said John Childress 
certificate in the same; that said Adaline S. Worrall was at 
and before the said 10th day of March, A. D. 1868, a married woman 
under the disability of coverture, and sv continued and was at the 
time of her death, which occurred on the said 4th day of November, 
A. D. 1870, and that during such time and for twelve months after 
her death no limitation would run against her or her said estate ; that 
if there was such adverse possession on the part of said E. M. Dag- 
ett during his lifetime and at the time of the death of said Adaline 
5. Worrall as would start the statute of limitations at her death 
such possession was afterwards broken at the time and in the man- 
ner hereinafter stated and would not again run, for this, that, as 
aforesaid, said Rachael E. Phipps, Martha ‘Thomas, Elizabeth 
De Wees, Rebecca W. Bundy, Harriet Gillilan, Ida May Chapin, 
Hattie Randolph, and Emily Gifford all were before and at the death 
of said Adaline S. Worrall married women, and have so continued 
ever since, said Rebecca W. Bundy, however, baving been a widow 
since the year 1881. The particular date of the deaths of said Ada- 
wed S. and her husband, I. R. Worrall, are hereinbefore fully set 
And, further, pone orators hereby adopt as their own and refer to 
as part hereof ull the statements, averments, and prayers of and con- 
tained in the cross-bill of William Dunlap e als. filed herein in this 
court on the — day of January, A. D. 1887, and that as fully as if 
the same were here repeated, save in so far as the same or any 
may be inconsistent with the statements and averments in this crose- 
bill set forth, and they pray that they have the full benefit thereof. 
‘And your orators further say that all the aforesaid actings, doings, 
claims, and pretences of said complainants and ts 


615 are contrary to equity and good conscience and tend to the 

manifest injury and oppression of your orators. In tender 
consideration whereof, and forasmuch as your orators have no 
remedy without the assistance of a court of equity. and to the end; 


therefore, that your orators may have proper relief against the claims 
aforesaid of said complainants and defendants, and that said com- 
-plainants and defendants may, respectively, full, true, direct, and 
perfect answers make, according to the best of their respective know!- 
edge, it'formation, and belief, to all and singular the matters.and 
charges aforesaid (your orators hereby expressly waiving the neces- 
sity of the answer or answers hereto of said complainants or defendants 
being put in under the oaths of said complainants or defendants or 
either or any of them), and that as fully and particularly in every 
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power, and may it the same in the office of the clerk of this 
court, in chancery, for the usual purposes, and otherwise that the said 
per yy as may account for such as are not their possession or power ; a 
. 6. That the pretended location and survey of said land under and 4 
by virtue of the said Rutledge certificate and all claims and titles 3 
m Bhar « J be declared null and void, as also the said conveyance 
or transfer from Adaline S. Worrall and her husband, I. R. Worrall, 
to E. M. Deaagett, and the transfer or instrument of writing from 5 
George Childress to E. M. Daggett, under the said Childress certifi- 4 
cate, as having been obtained in fraud of your orators’ rights, a 
617 and that such location, instruments of writing, transfer, 4 
the mesne conveyances whereby said and said rail- 4 
way, defendants, assert their said claims each and all constitute 
clouds u r orators’ title, and be adjudged and decreed to be 
null pte gps id and cancelled and held naught, and that said 
clouds upon your orators’ title to said land be cleared away and 
your orators’ title , decreed, and established to be the valid, 
a yt pa to said land, and that each and all of com- 
Saree agree, seavents, and ateenngy ane 
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all and their agents and attorneys claiming by, through, or 
under said complainants, defendants, or any of them, since they 
became parties to this cause, be perpetually enjoined and 

from the assertion of any right, title, claim, or interest in said land 
or any part thereof or otherwise using any of said deeds, transfers, 
conveyances, or instruments of writing to the injury of your orators, 
their heirs or assigns, and that tne said defendants, said railway 
company and said Daggett, who are in possession of said land, be 
ordered by the court to deliver possession thereof to your orators, 
and that such order and decree may be enforced if necessary by in- 
junction, writs of assistance, or other appropriate means or process ; 
and, further, that said complainants and defendants may be d 

to pay to your orators their costs in this behalf sustained, the said 
complainants’ bill filed herein being forthwith dismissed with costs ; 
and, finally, that vour orators may have such other and further 
relief in the premises as to your honors shall seem meet and the 
circumstances of the case shall require. 

May it please your honors to grant unto your orators the writ 
of subpcena issuing out of and under the seal of this honorable 
court, to be directed to said Thomas H. Miller, W. A. H. Miller, and 
M. F. Nichols and her husband, A. J. Nichols ;.said Texas & Pacific 
Railway Com pany said Gulf, Colorado and Santa Fé Railway Com- 
pany, said Fort Worth and Denver City Railway Company, said 

lizabeth J. Daggett and her husband, E. B. Da commanding 
them and each of them, by a certain day and under a certain pen- 


4 


alty in said writ to be inserted, to be and appear before your honors, 
in chancery, and then and there to answer the premises, and, 


Ng 
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further, to stand to and abide such order and decree therein as shall 
be agreeable to equity and good conscience, and, as ip. duty bound, 


your orators will ever pray. | 
GARDENER RUGGLES, 
Solicitor and Counsel for Complainants, 
Martha R. Worrall et als. 
Endorsed: No. 88. Chancery. Cross-bill of original intervener 


defendants, Martha R. Worrall e als. Filed Jan’y 20th, 1887. A. 
J. Houston, cl’k, by Jas. D. Adams, dep’ty. 


618 In the cause in chancery in the U. S. circuit court, at 

Dallas—No. 88—wherein Thos. H. Miller and others are 
complainants against The Texas & Pacific Railway Company and 
others, the parties make the following agreement : | 


That Wm. Dunlap and others and Martha R. Worrall and others 
shall have until January 24th, 1887, to file their cross-bill in said 
cause, which shall be considered and treated as if filed in due sea- 
son and on proper leave, and the parties defendant to said cross-bill - 
shall have until the hearing to answer the same ; and the mayen 
of said defendants to said cross-bill already on file shall be consid- 
ered and treated, as far as pertinent and rdless of form, as an- 
swers to said cross-bill, and the said defendants may supplement 
such pleadings by such further direct answers to said cross-bill as 
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seasments we estimates may be made 
master to be appointed and se ay in said decree. 
That if the cross-bill —— any new er ec rouiing 
| testimony to be taken any party heretoae 

that pu shall be allowed. 


This Jan’y 11th, 1887. 
FRED. CARLETON amp F. G. MORRIS, 
Counsel. for 


WATTS & WORD, Coad i 

GARDNER RUGGLES, 
Counsel for Martha R. Worrall et al. 
—~ J. F. COOPER, R. M. WYNNE, axp i 
| A. M. CARTER, 


Attys for Win. Dunlap 4 ah. ea 
| Endorsements : No. 88. Chancery: Filed. Jan’y 12th; 1887. A. 
+ | J. Houston, cl’k. 


620 In United States Circuit aa Northern District of Texas, 
at 


Ww. D. Foersr et als. 


v8. 
if Texas & Paciric R’y Co. 4 als. 


; ; 

| The joint and several answers of Thos. H. Miller, W. A. H. Miller, 

and M. F. Nichols, joined by ber husband, A. J. Nichols, to the 
G cross-bill of William Dunlap, Virlinda H. Tilney and her hue- 

ff t band, R. P. Tilney ; John Grabam, Mary Cook and John Cook, 
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canoer No. 88, 


and also to the cross-bill of Martha R. Worrall, Alfred Worrall, 
| E. R. Worrall, Edward P. Worrall, Rachael E. Phipps and her 
! By husband, Aaron Phipps; Martha Thomas and her husband, Wil- 
| liam Thomas; Rebecca W. Bundy, Elizabeth De Wees and her hus- 


band, William De Wees; Zebulon Worrall, Jobo Worrall, William 
C. Hodgin, Harriett Gillilan and her husband, H P. Gillilan; 

Hattie Randolph and her husband, Cameron W. ; Emily 
Gifford and her busband, Myron. A. Gifford ; Fay oak y Chapin 
and her husband, William Chapin, and Elija B. 


- Thos. H. Miller, William A. H. Miller, and M. F. Fale pitas 
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defendants to said cross-bills, saving and reserving to themselves and 
each of them all benefit and advantage of exception which can or may 


be had or taken to the many errors, uncertainties, insufficiencies, . 


and other imperfections in said cross-bills or either of them 
621 contained, for answer thereunto and to each of them, or unto 

so much or such parts thereof as these defendants to said 
cross-bille are advised is or are material or ——- for them or 
any of them to answer, these defendants (referring to the agreement 
on file in this cause permitting these defendants in said cross-bills 
and each of them to answer the same by reference to the facts 
stated in complainants original bill of complaint), say that the mat- 
ters and facts alleged in said cross-bills and in each of them are 
untrue as therein stated, and that the truth about the matters and 
facts referred to in said cross-bills and in each of them is stated in 
these complainants’ suid original bill of complaint filed in this cause, 
to which reference is here made for a more particular, full, and com- 
plete answer to each of said cross-bills. 

These complainants pray that said cross-bills and each of them 
may be dismissed; and these complainants, defendants to said cross- 
bills, further pray as they bave prayed in their original bill. 

FRED. CARLETON anp F. G. MORRIS, 
Counsel and Solicitors for Thos. H. Miller, W. A. H. Miller, 
M. F. Nichols, and A. J. Nichols. 


Endorsements: No. 88. Chancery. Filed Feb’y 7th, 1887. A. 
J. Houston, cl’k, by Jas. D. Adams, dep’ty. 


622 In the Circuit Court of the United States for the Northern 
District of Texas, at Dallas. In Equity. 


Wma. D. Foster et al. 
No. 88. 


v8. 
Tue Texas & Paciric Raitway Co. é al. 


In the above entitled and numbered cause now come the defend- 
ants, The Texas & Pacific Railway Company, The Gulf, Colorado and 
Santa Fé Railway Company, Elizabeth J. Daggett, and E. B. Dag- 
gett, and present and cause to be filed herein this their joint and 
several answer herein to the cross-bill herein filed by the interveners, 
Williaw Dunlap ¢ als., and also the cross-bill herein filed by the 
interveners, Martha R. Worrall et als. 

These defendants would respectfully show that in — by the written 
agreement made and slashed boy all the parties to this cause the 
original answer of these defendants to the bill of complainants, T. 
H. Miller e al., and which is on file herein, should be taken as and 
for an enswer to the above-mentioned cross-bills of interverers, 
William Dunlap e al. and Martha R. Worrall, and that in addition 
thereto these defendants might present and file such other and addi- 
tional answer as they might deem necessary. 

These defendants, now and at all times hereafter, reserving all 
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the United States. 
Third. also admit that the land a of which is in coo. 
troversy herein is correctly described in id -d 
also that a patent for said land was issued to the heirs of John C rh 
oe — on the 17th day of June, 1868. Said | 
flosd a of head-right certificate No. 187, for one } | 
labor of land, which certificate was issued by W. S. Hotchkiss, com- 
mimioner of slsine of the State of Teses, os ie Te ’ of March, 


that t at of 8 

tificate was an act of sovereign grace and ti rat ratuity to 

the persons then in being answering the description of he oh 

Childress, deceased, as alleged in eaid croas-bil 

Legudlasase te he the he rf ~ that said a — the 

ture to ire a obligation 

Pree to the said act it was esta established by sompeent evi _ 
dence to Ho the t satisfaction of the then cmonieluaal 

624 that said John Childress, deceased, together with his a 
wife, Mary Ann Childress, had emigrated to and settled in 

Texas, and was residing there as a colonist at and to March 

2nd, 1836; also at and prior to the 17th day of 

that as such colonist he, the said John Childress, deceased 

titled by the constitution and laws of the 

Texas to one league and labor of land, which righ 

munity y of the said Jobn Childress, deceased, and his said 

wife, Mary Ann Childress. 

These proofs were placed before the Legislature by said commis- 
sioner of claims, and said body, then recognizing the right in law of 
suid John Childress and wife or their heirs, said act directing 
said commissioner of claims to issue said -right certificate for 
one league and labor of land. 

Wherefore these defendants aver and say that said certificate and 
the right thereto was the meena | property of John Childress and 
his said wife, but, as they were dead at and befvre said certifi- 
cate was , the sume, when issued, inured aud vested one-half 
in the heirs of said John Childress, deceased, and the other half in- 
terest inured to and vested in the heirs of said Mary Ann Childress 
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Childress, as the children of said John Childress, dec’d, took and in- 

herited a one-half interest each in and to the other half interest of 
said certificate. 

625 And defendants aver that said John Childress did emigrate 
to and settle in Texas as a colonist prior to March 2nd, 1836, 

with his said wife, Mary Ann Childress, and that by virtue of laws 


then in force and the constitution and laws of the Republic and - 


State of Texas they, as such culonists, were entitled to a grant of one 
league and labor of land from the government of Texas by reason 
of such emigration and settlement, which was a community right of 
the said John Childress and his said wife; that during their life no 
such grant was made to them, and after the death of both of them 
the Legislature, in discharge of said obligation, directed the issuance 
of said certificate to the heirs of John Childress, deceased, and that 
the same was so issued by the commissioner of claims, and that the 
saine, when so issued, inured one-half to heirs of John Childress, 
deceased, and the other half to the heirs of his said wife, Mary Ann. 

Fourth. They admit that, to wit, December 24th, 1860, John W. 
Childress did, by a writing then executed by him, confirm the 
ment theretofore made by Jno. Catron with John A. Green, in and 
by which said Green was to have a one-third interest in said certifi- 
cate. They also admit that George Childress subsequently also con- 
firmed said agreement, but they aver that he did not do so uniil, to 
wit, February 27th, 1869, and subsequent to the time that he cun- 
— the land in controversy to E. M. Daggett, on February 5th, 
1869. i 
Fifth. They deny that the transfer from said John A. Green to 
Adaline S. Worrall of a one-third interest in and to said Childress 
certificate, made May 15th, 1867, was for her sole and separate use 
and benefit. They aver that the consideration paid to said Green 

for said intereat was paid by said I. R. Worrall out of and 
626 from the community property of himself and said Adaline S, 
Worrall, and that said one-third interest, so transferred by 

said Green, was and became thereby the community property of 
said I. R. and Adaline S. Worrall. They also deny that said trans- 
fers from John W. Childress to John A. Green and from said 
Green to said Worralls for a one-third interest in said certificate was 
recorded in Tarrant county, Texas, October 12th, 1868; but, on the 
contrary, they say that said transfers were never recorded in said 
county ; and these defendants deny that they or either of them now 
have the custody of said transfers, and also aver that they or either 
of them never had the custody of said transfers and do not know of 
their existence, contents, or whereabouts. 

Sixth, They deny that said location on the land in controversy, 
made by virtue of said Childress certificate, was made by said I. 
Worrall for said Adaline S. Worrall, and with the interest and for 


‘ation of said land, and also then well kuew that said E. M. 


by said Worrall, to wit, in June and July, 1867, said I. R. Worrall 
had filed upon and located several different tracts of land in Tar- 
rant county, Texas, by virtue of said Childress certificate, a; t- 
ing about four thousand acres of land, which said filesand lL 
were made in the name of said I. R. Worrall and his agent, —— 
Haynes, all of which were valid and subsisting files and locations at 
the time said Worrall filed upon and located the. land in contro- 
versy by virtue of said Childress certificate. | 
Seventh. These defendants aver that at the time said I. R. 
Worrall filed upon and located the land in controversy b 
virtue of said Childress certificate the same was then in the ectua 
porsession of E. M. who had then been in the dontinuous 
possession of said land , to wit, January Ist, 1866, r the 
same under and by virtue of a valid location and survey of said iand, 
made on the 8th day of January, 1852, by virtue of the uncondi- 
tional certificate issued to T. P. Rutledge,as shown in their original 
* Bigh h The TCanea y deny th id location made the 
th. They ex y deny that sa i u 
land in con by vistas of said Rutledge certificate Sas tes 
feited or aba at the time said I. R. Worrall made said loca- 


tion upon said land br virtue of said Childress certificate. The — 
that said Rutledge certificate had been withdrawn at or te 
that timefor relocation. They aver that said certificate was 
daly returned to and filed in the land office with les of 
the survey about, to wit, July 1st, 1852, and remained iu ‘ssid file, 
as they are informed, except for a short time,in 1857, when the 
same was placed before the commissioner of claims for examination 
and approval, and that the same was promptly returned to the file 
in the 1 land office, where it remained until about January 
28th, 1868; and they are informed and believe that at said time 
said 1. R. Worrall or some person acting for him or some other un- 
authorized person, without the know or consent of said E. M. 
Daggett, the then owner of said certificate and land, and who was 
then in the actual possession of said land, for the and with 
the intent, as defendants are informed, believe, and aver, of defraud- 
ing said Daggett out of said land, fraudulently and surrep- 
titiously abstracted and removed said certificate from the land 
office, and said Worrall thereafter promptly made said location 
upon said land by virtue of said Childress certificat’ Seid I. R. 
Worrall, at and before he made said location; e..' knew that 
628 said location made by virtue of said Rutledge certificate was 
a valid and subsisting location on and was a valid a 


was then and had been in the continuous possession, occu , 
Siltivating. and im said land for raed oo pr Sn 
claiming to own the same reason of said Rutledge location. ‘They 
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location of the same by virtue of said Childress certificate t , 
priated public domain, but they aver that the same was then duly 
and legally appropriated by said location made thereon by virtae of 
said Rutledge certificate, and that said location was then and still 
remains a valid and subsisting location in the right of said Daggett 
and these defendants claiming under him. 

They deny that any title as against said E. M. Daggett vested in 
said I. R. Worrall or Adaline S. Worrall by reason of the location of 
said Childress certificate on said land, and the patent that issued to 
the heirs of John Childress, deceased. 

Ninth. These defendants admit that said Adaline S. Worrall de- 
parted this life intestate, without children or descendants, on the 
4th day of November, 1870, leaving her husband, the said I. R. 
Worrall, surviving her. They also admit that said I. R. Worrall died 
intestate and without children or descendants, as alleged in said 
cross-bills, but they do not admit that said intervener complainants, 
Dunlap et als., are the heirs-at-law of said Adaline S. Worrall or that 
intervener complainants, Martha Worrall ¢ al., are the heirs-at-law 
of said I. R. Worrall. As to this the defendants are not informed, 
and therefore neither admit nor deny the allegations in said cross- 

bill in these particulars. 
629 Tenth. These defendants aver that at and for a long time 
prior to the death of said Adaline S. Worrall said E. M. Dag- 
was in the actual adverse possessiun of said land, occupying: 
1olding, and notoriously claiming the same adversely to said Ada- 
line S. Worrall and all the world besides under title or color of title. 
These defendants aver that said E. M. Daggett and these defendants 
who claim under and through him from and after the death of said 
Adaline S. Worrall continued in the actual, peaceable, adverse, con- 
tinuous, and uninterrupted possession of said land, claiming the 
saine under title or color of title for more than three years prior to 
the institution of this suit; wherefore they aver that they are the 
true owners of the same. 
Eleventh. These defendants aver that at and before the death of 


said Adaline S. Worrall said E. M. Daggett was in the actual, ad- 


verse, and peaceable possession of the land in controversy, and had 
so been for a long time, cultivating, using, and enjoying the same 
and paying the taxes thereon, and claiming the same adversely to 
said Adaline S. Worrall and all the world besides under deed or 
deeds duly registered ; that from and after the death of said Adaline 
S. Worrall the said E. M. Daggett and these defendants who claim 
under and through him have continued in the actual, adverse, con- 
tinuous, and peaceable possession of said land in controversy, cul- 
tivating, using, and enjoying the same and paying the taxes thereon, 
and elaiming the same under deed or debi. duly registered ip said 
Tarrant county, Texas, for more than five years prior to the insti- 
tution or commencement of thissuit; wherefore they aver that they 
are the true and lawful owners thereof. 

Twelfth. These defendants aver that at and before the death 
630 of said Adaline S. Worrall the said E. M. Daggett was in 


| ) 
and enjoying the same under a written memorandum of title fixi 
the boundaries of said land, aud which was and is duly regi 
in Tarrant county, Texas, for more than ten years to the com- 
menceiment of this suit; wherefore they aver that they are the true 
owners of the same. | 

Thirteenth. These defendants do not admit, but peasy er 
that A. J. Lee, the deputy surveyor who surveyed said | 
virtue of the Rutledge certificate, anteduted the field-notes of sai 
survey, as alleged in said crose-bills; but they aver the truth to be 
that said survey was made on said 8th day of January, 1852, and 
that said location and survey constituted a valid of 
said land from and after said January 8th, 1852. 

Fourteenth. These defendants do not admit, but deny, that said 
location and survey, by virtue of the prams Pst ss were held 
invalid at, prior, or subsequent to the year 1857 by the commissioner 
of the general land office or any other competent ai on the 

ground that the same was made after February 10th, 1852, 
631 oron any other ground ; and they deny that the commie- 

sioner of the land office or any other ‘with 
en ee eee upon the wrapper of said file 
the w “ Withdrawn for relocation ;” but they aver the truth to 
be that said endorsement was made by some a 
without the knowledge or consent of said E. M. Daggett and 
the knowledge or consent of the commissioner of the general land 


Fifteenth. They do not admit, but they deny, that said Rutledge 
certificate was ever withdrawn for ¢ en he from the land 
office by M. T. Johnson after it was returned to the said 


tion after he conveyéd said certificate and land 
gett in 1856. 
Sixteenth. These defendants aver that said E. M. 
he well knew that the said patent issued to 
not as against him constitute title to said 
move cloud thereby cast upon his title, he, as stated i 
answer, compromised with and purchased 
George Childress, believing him to be the sole heir of Joh 
deceased, and took his and therefor, 
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ogee to the heirs of John Childress, deceased. Said E. M. 
tt, although he well knew that neither said Worrall nor his 
wife had any title to said land as against him, nevertheless, to re- 
move all apparent clouds from his title to said land, which 
632 was then and had been his homestead for more than thirteen 
years, and to avoid the expense and trouble of litigation to 
remove such seeming cloud from his title, on, to wit, September 30th, 
1869, he compromised with said Worrall and wife and paid them 
the sum of three hundred dollars for their claim to and interest in 
said land. The said land was then of the value of eighteen hundred 
dollars, and the said Worrall and wife, then recognizing the fact 
that they had no title to said property or against said Daggett, 
accepted said three hundred dollars and ag and did relinquish 
all claim to the same. 

They would further show that thereafter, to wit, the — day of 
——-, 1870, the said Worrall and said George Childress partitioned 
among themselves all the other lands located by virtue of said Chil- 
dress certificate, and therein impliedly recognized that the land in 
controversy had theretofore been ited, partitioned, and set apart 
from the other land, in which they claimed to be tenants in com- 
mon ; that said Worrall and wife and said George Childress recog- 
nized and acquiesced in such partition and tion of the land 
in controversy from the other tracts located by virtue of said Chil- 
dress certificate, and also recognized and acquiesced in the claim of 
the said E. M. Daggett and these defendants claiming to the ex- 
clusive ownership of said Jand, and that neither the said Worrall 
nor his said wife ever thereafter asserted any claim to the land in 
controversy. , 

Seventeenth. These defendants deny all and sidgular the allega- 
tions contained in said cross-bills not admitted in this of their origi- 
nalanswer. These defendants pray as in their original answer, and 

ray to be hence dismissed with their reasonable costs and 


“ this behalf sustained. 
DAVIS, BEALL & ROGERS, 
SETH SHEPARD, 
FIELD & JENNINGS, 
sp jo Dfnaalg E'S SOR 8 ta 
tt’'ys for Defendanis, I. J. . B. , Tea. } 
R’y Co., & Gulf, Colorado and Santa Fé R’y Co. 


Endorsements: No. 88. In equity. Additional answer to cross- 
bill of interveners. Filed Feb’y 5th, 1887. A.J. Houston, cl’k, by 
Jas. D. Adams, dep’ty. 
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Texas & Paciric R’y Co. e al., Defendants; 
Thos. H. Miller @ al, Interveners; Wm: 
Dunlap 4 ai., Interveners; Martha R. Wor- 
rall e¢ al., Interveners. 


Suit pending in United States circuit court, northern district of Texas, 
at Dallas. In equity. 


The replication of Thomas H. Miller, W: A. HL Miller, and M. B 
Ic joined er husband, . Nichols, complainants, 
the answers of all the defendants. ie i 


These repliants, saving and reserving unto themselves now and 
at all times hereafter all and all manner of benefit and adva 
of exception which may be had or taken to the manifold insu 
ciencies of the said answers, for replication thereunto say that. th: 
will aver, maintain, and prove their said bill of pb, Bron to. 
true, certain, and sufficient in law to be answered unto, and that ti 
said answers, each and all of them, are uncertain and untrue and 
insufficient to be replied to by these i peta this, that any 
other matter or thing whatsoever in sa heu 
contained material or effectual in law to be 
herein and hereby well and apenas 
these repliants are and will be ready to aver, maintain, and prove 
as this honorable court shall direct, and humbly 
their said bill they have already prayed. 
F. G. MORRIS axp 
FRED. CARLETON, 


Att’ys and Solicitors for Complainanis. 


Endorsements: No. 88. Chancery. Replication of Thos. H. Mil- 
ler e¢ al., complainants, to the defendants’ answers. Filed Sept. 4th, 
1886. A. J. Houston, cl’k, by Jas. D. Adams, dep’ty. 
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634 In the U. 8. Circuit Court. In Chancery. 
Ww. D. Fosrer e al. vse. Tuoz Tex. & Pac. R’w’y Co. 4 al. 


The replication of Wm. Dunlap and others, complainants in the 
croas-bill herein, to the answer of defendants, 


é al, 
These repliants, saving and reserving unto themselves al) and all 
repl g ng a 


manner of advantage of exception to the manifold 
of the said answer, for replication thereunto saith that they will 
aver and prove their said bill to be true, certain, and sufficient in 
the law to be answered unto, and that the said answer of the ssid 
defendants is uncertain, untrue, and insufficient to be replied anto 
by these repliants, without thie, that any other matter or thing 
whatsoever in said answer contained matefial or in the 

to be replied unto, confessed and avoided, traversed or ‘. 
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true; all which matters and things these repliants are and will be 
ready to aver and prove as this honorable court shall direct, and 
humbly pray as in and by their said bill they have ee 
| WYNNE & STEADMAN, 
A. M. CARTER, 
J. F. COOPER, 


Solicitors for Complainanis. 


Endorsement: No. 88. Chancery. General replication. Filed 
Feb’y 8th, 1887. A. J. Houston, cl’k. 


635 In the U.S. Circuit Court. In Chancery. 
Ww. D. Foster ef al. vs. Toe Tex. & Pac. R’w’y Co. ef al. 


The replication of Wm. Dunlap and others, complainants in the 
cross-bill herein, to the answer of the defendants, Texas & Pacific 
R’w’y Co. et al. 


These repliants, saving and reserving unto themselves all and all 

manner of advantage of exception to the manifold insufficienci 
the said answer, for replication thereunto saith that they will aver 
and prove their said bill to be true, certain, and sufficient in the 
law to be answered unto, and that said answer of the defendants is 
uncertain, untrue, and insufficient to be replied unto by these re- 
pliants, without this, that any other matter or thing whatsoever in 
said answer contained material or effectual in the law to be —— 
unto, confessed and avoided, traversed or denied, is true; all which 
matters and things these repliants are and will be ees aver and 
prove as this honorable court shall direct, and humbly pray as in 
and by their said bill they have already prayed. 

J. F. COOPER, 

WYNNE & STEADMAN, 

A. M. CARTER, 


Solicitors for Complainants. 
Endorsements: No. 88. Chancery. General replication. Filed 
Feb’y 8th, 1887. A.J. Houston, cl’k, by Jas. D. Adams, dep’ty. 


636 In Re Wu. D. Foster e al. 


v8. 
Texas & Pactric R’y Co. e al., Defendants; Tos. H. Mitier e al., 
Interveners; Wm. Dunlap e al., Interveners, and Martha R. Wor- 
rall ef al., Interveners. 


Suit pending in United States circuit court, northern district of Texas, 
at Dallas. In equity. : 


In the above-entitled cause the parties thereto make the following 
agreement through their respective attorneys : 


Ist. That all objections to the manner and form of taking and 
returning all depositions returned in said cause, copies of which 
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4th. The 
public records, 


“used at the hearing without objection on the 

in the transcript are secondary evidence without Gli 
- vite of the loss of originals a 

same, but subject to all other 
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itions of any witness or witnesses whose depositions 

eretofore been taken in this cause, and may take and return the 
sume in accordance with the statute laws of the State of Texas, 
which depositions may be used at the hearing, subject only to such 
exceptions to the manner of taking and returning the same as would 
be available under the laws of this State. 

7th. All of such parties to this suit accept notice from complain- 
ants, T. H. Miller e al., that they desire that all evidence hereafter 
to be taken in this cause not otherwise provided for in this agree- 
ment to be taken orally before an examiner of this court in accord- 
ance with rule sixty-seven of the rules in equity established by the 
Supreme Court of the United States to govern procedure in equity 
in circuit courts, as amended, and it is agreed that the preceding 
agreement shall not affect in any manner the right of the complain- 
ants to have all testimony hereafter taken orally, but that the com- 
plainants shall have the same rights in this regard which they 
would have had by serving notice on the other parties to this suit 
in accordance with said equity rule No. 67. 

Sth. It is further ag by the parties to this suit that the court 
or (upon the court vesting authority in the clerk of this court to 
appoint examiners to take testimony under equity rule 67, as 
amended) the clerk may appoint an examiner or examiners in any 
locality for any of the parties to this suit upon application of the at- 
torneys for such party or parties without formality of motion or 
notice to any of the other parties to this suit before such examiner or 

examiners are appointed, provided that after such examiner 
639 or examiners are appointed they shall proceed in accordance 

with said rule 67, as amended, in giving notice of the time 
and place of taking testimony, as well as in all other 

9th. All testimony heretofore taken in this case and a}l that may 
hereafter be taken to support or oppose the bill or answers or op any 
cross-bill or answers thereto which may be filed may be used on the 
whole case by any of the parties hereto. 

F. G. MORRIS & 
FRED. CARLETON, 
Att’ ys for inanis, 
WATTS & WORD, 
Att’ys for Original Defendants. 
J. F. COOPER, 
R. M. WYNNE, & 
A. M. CARTER, 
Att’ys for ed al. 
GARDEN RUGGLES, 
Att'y and Solicitor for Martha R. Worrall et al. 


Endorsements: No. 88. Chancery. Filed Sept. 6th, 1886. _A. J. 
Houston, cl’k, by Jas. D. Adams, dep’ty. : 
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Texas & Paciric R’y Co. a al., Defendante:4 
tte Thomas H. Miller 4 al., Interveners + Wm. 
, Dunlap ¢al., Interveners ; Martha R. Wor- 


rall e wre Interveners. 
coment of parties, s, ordered— 


That the the cork of te Us gre ab the northern 
a district of Tones, at Dalles ‘branch h of said court, be, and he is hereby, 
4 invested with general power to name commissioners or examiners 
) in this cause to, take testimony in like manner that the court or 
. judge thereof can do under rule sixty-seven of rales of practice in 


cau as amended. 
DON A. PARD 7 


: Sept. 29th, 1886. 
641 In United States Circuit Court, at Dallas, Texas. 


Ww. D. Fosrer e al. 
v8. 


Texas & Paciric R’y Co. e¢ al., Defendants; T. H. Mixer ef al., In- 
terveners; Wm. Dunlap ¢ al., Interveners Martha R. Worrall e 
al., Interveners. 


parties to the above-styled cause » 2H cept out of the 
wae quiring taking all testimony ora Peay notice to that 
effect) the testimony to be taken to prove Y the heirship of ‘the in- 
terveners, Wm. Dunlap ¢ al. and Martha Worrall ¢ al., and the 
retaking of the itions of T. H. Miller and W. A. Miller and M. 
F. and A. J. Nichols, all of which may be taken on written interrog- 
atories and cross-in tories in accordance with the statute of 
the State of Texas in relation to taking depouitions. 

J. F. COOPER, 

CARTER & WYNNE, anp 


W. A. goo 
TY atten Dunlap e al. 


GARDNER RUGGL 
Att’ for Martha R. Worrall et al., Ent's. 


WATTS bale 
BD. CARLETON, 


F.G. MORRIS & 
Endorsements: No. 88. Chancery. wii aa 1886. ani 
Houston, cl’k, by Jas. D. Adams, dep’ty. 
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642 In United States Circuit Court, Northern District of Texas, at 
Dallas. In Equity. : 


Ww. D. Foster eé al. 
v8 


Texas & Paciric R’y Co. e al., Defendants; Tos. H. Miriter 4 
als., Interveners; Wm. Dunlap ¢e als., Interveners; Martha R. 
Worrall e al., Interveners. 


The respective attorneys for the several sets of parties to the above- 
styled cause hereby agree toenlarge and extend the time for taking 
testimony in the above-styled cause until and including the Satur- 
day preceding the second Monday in January, A. D. 1887, and that 
ail testimony or evidence of any kind heretofore taken or filed in 
said cause be considered as already published,and such of it as has 
not been opened or unsealed may be opened at any time by the 
clerk of the court on the request of any of the attorneys for any of 
the parties to this suit, and that all testimony hereafter taken or 
evidence filed in said cause shall be considered as published when 
filed in said cause and may be opened by the clerk and submitted 
to the inspection of said attorneys at any time after the same is de- 
posited in this court. 


J. F. COOPER, 
A. M. CARTER, 
R. M. WYNNE, 
Att’ys for Interveners, Wm. Dunlap et al. 
GARDNER RUGGLES, 
Att’y for Interveners, Martha R. Worrall et als. 
FRED. CARLETON & F..G. MORRIS, 
Att’ys for Complainants, T. H.. Miller et al. 
JAS. H. FIELD & A. T. WATTS, 
Att’ys for Original Defendants. 


Endorsement: No. 88. Chancery. Filed Dec. 2nd, 1886. A. J. 


Houston, cl’k, by Jas. D. Adams, dep’ty. 


643 Complainants’ Abstract of Their Evidence. 


In United States Circuit Court, Northern District of Texas, at Dallas. 
Ww. D. Fostnr e als. 


v8. 
Texas & Paciric R’y Co. deals. 


The answer of original defendants admits corporate capacity. 
All agreements on file as to evidence are offered. 


s 
1st. A certified copy under the hand and seal of the commissioner 
of the general land offive of Texas of the Thos. P. Rutledge head- 
right conditional certificate for 320 acres of land, issued March 20th, 


\ chancery No. 88. 


for issuing patents to | claimants 
Utlect that twas reported, nous but 
at all. 


to the Rutledge conditional certificate showing that it, her ' 
the field-notes of a survey in Fannin county, Texas, was returned 
to the said land office on the 12th day of January, 1848. 

4th. A certified copy of said Thos. P. Ru d-right 
unconditional certificate issued by the board of com mis- 
sioners of Gonzales county on the 12th day of October, A. D. 1846, 
together with endorsements thereon showing the same to have been 
approved by the commissioner of claims of the State of Texas 
the llth day of December, A. D. 1857. | 
5th. The depositions of William Tutlode a brother of Thos. P. 


Rutledge, identifying said Thos. P. Rutl as the same Thos. P. 
Rutledge to whom the said conditional certificate issued. 

6th. The admission in defendants’ answers of marriage 
Rutledge to Eliza A. King Dec. 25th, 1846; also depositions of Wil- 
liam L. Foster in transcript from State court to the same facts. 

7th. Proof that Thos. P. Rutledge died January 10, 1850, by depo- 
sitions of William L. Foster in transcript from State court. 

8th. A certified copy from the records of the county court of Gon- 
zales county of the will and testament of Thos. P. Rutledge, 
deceased, and the order of court admitting the same to probate. 

9th. William L. Foster’s depositions in transcript from State 
court pores that Thos. P. Rutledge left —— him at his death 
his wife, Eliza Rut who married said Foster July 21, 1860, and 
one child named William Rutledge, who was born July 23, 1848, 
and died July 14, 1854. 

10th. First and second sets of depositions of W. A. H. Miller, Thoa. 
H. Miller, M. F. and A. J. Nichols—first set of said depositions in 

transcript from State court and second set on file in this 
645 court—proving that they are the children of Alsey 8. Miller, 
for whom provision was made in said will. 

11th. A certified copy of the field-notes of the survey on the land 
in a in this suit made by virtue of the Thos. P. Rat 
unconditio 
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district name on said certificate were made in the handwriting of a 
clerk who was not connected with the land office after about 1853 
and died shortly thereafter. 
12th. The depositions of Henry Beaumont showing how and for 
what purpose the Rutledge unconditional land certificate came into 
M. T. Johnson’s hands without title to him after Rutledge’s death 
and the depositions of J. P. Smith to the same effect. , 
13th. A certified copy of all the pleadings, orders, documents, and 
proceedings had, made, or filed in the suit in the district court of 
Gonzales county to contest the validity of the will of Thos. P. Rut- 
ledge, deceased. 
14th. A deed from M. T. Johnson to E. M. Daggett and certificate 
of record, dated June 23rd, 1855. 
646 15th. Certified sketch of map of Tarrant county showing 
delineation of Rutledge survey thereon. 
16th. Depositions of Wm. L. Foster proving that Eliza A. Foster, 
relict of Thos. P. Rutledge, deceased, died on the 25th day of Feb- 
ruary, A. D. 1881. : 
17th. A certified copy of all official indorsements on the wrappers 
enclosing the Thos. P. Rutledge unconditional certificate and field- 
notes of the survey of the land in controversy in this suit, which 
copy is attached to W. C. Walsh’s depositions. 
18th. A certified copy of a land certificate issued to the heirs of 
John Childress, deceased, on the 9th day of March, 1860. 
19th. That John W. Childress and George Childress were heirs 
of John Childress, deceased, is proved by the admission of all the 
defendants and the fact that all the defendants claim under them 
as such heirs, and Mary Johnson’s relationship to the Childresses is 
admitted, as well as the time of the deati of John Childress, to 
whose heirs the certificate issued. + 
20th. Several sets of depositions of John A. Green to prove title to 
+ interest of said Childress certificate down to Adaline S. Worrall ; 
also recitals in deed of I. R. and Adaline S. Worrall to E. M. Dag- 
gett, Sept. 30, 1869. 
21st. Certified copy of application of I. R. Worrall for survey of 
the land in controversy, field-notes of such survey, and endorsements 
thereon, endorsements on the wrapper of this file, and the patent 
to the heirs of John Childress, deceased, to the land in contro- 
versy. 
647 22nd. Deed from I. R. Worrall and wife to E. M. Daggett, 
dated Sept. 30, 1869, and defective certificate acknowledge- 
ment. 
23rd. Deed and copy of deed from George Childress to E. M. Dag- 
tt, dated Feb’y 5, 1869, and depositions of C. B. Daggett to show 
that E. M. Daggett purchased with notice of Adaline S. Worrall’s 
ogee ee eed from Mary Johnson to E. M. Daggett, dated May 
12th, 1873. 
24th. The various deeds and copies of deeds in the records from 
the State court and on file in this cause forming the chains of trans- 
fers from E. M. Daggett, and his will showing the interest claimed 
by each of the original defendants in this suit,and the answers of 
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by » with a description of the property : which SS tages ch elaim " 
attach within said survey made by virtue of said Ratledge uucon- 
ditional certificate. 


25th. Proof uf the death of Adaline S. Worrall and her heirship 
by the various depositions taken on that subject by the intervener 
defendants. 
26th. Proof that complainant, M. F. Nichols, was married in 1871 
to A. J. Nichols and has ever since remained his wife by her depo- © 
sitions. 
27th. Proof of ignorance on the part of complainants of the fact 
that Rutledge made a will until 1884, and that did not author- 
ize any one to act for them in any manner about said land certificates 
or surveys, and that they did not withdraw said certificate frum the 
land office or otherwise act for themselves about said certificate 
until the institution of this suit, the complainant, Mrs. M. F. Nichols, 
not knowing or having information of the existence of said 
6473 certificates unti] 1884, and Thos. H. Miller and W. A. H. 

Miller not knowing of said certificate until 1876, and not 
then of their rights, is shown by their depositions filed in this court 
and their conduct in acting for *Mrs. Foster. 

28th. Proof that E. M. withdrew the “hos. P. Ru 
unconditional land certificate from the land office or caused it to 
so withdrawn after 1868 aud caused the endorsement of forfeiture 
on the wrapper of this file which misled W. A. H. and Thos. H. 
Miller is made by the depositions of W. A. H. Lawrence in tran- 
<a State court and depositions of J. P. Smith. 

. The depositions of W. A. H. Miller and Thos. H. Miller 
and the copy of power of attorney to them from Eliza A. Foster 
and copies of records pertaining to duplication of Rutledge certifi- 
cate und copy of deed made to O’Conuor in name of Eliza A. Foster 
by Millers, as attorneys-in-fact for the land located by the duplicate 

utledge certificate, prove that this was done by said M in 
ignorance of their rights and as agents for Mrs. Foster. 


Complainants’ Evidence in Rebuttal to Original Defendants’ Case. 
1st. As to claim of original defendants that they own the Rut- 


ledge certificate through a transfer from Rut! 
irst. The depositions of Henry Beaumont and J. P. Smith. 


April, 1856, and answer thereto attached to Commissioner W.C. 


Walsh’s itions. 
648 Third. itions of C. B. that E. M. | 
stated about the time or preceding the Childress location that 


M. T. Johnson failed to make him a title. 

Fourth. Bearing on Witness Payne’s testimony, the entire file 
containing the field-notes of survey in Fannin county, and condi- 
tional certificate, and W.C. Walsh's testimony showing this to be 
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the only survey ever re#firned to land office as made by Rutledge 
conditional certificate. : 

5th. The survey of the land in controversy purports to be made 
for Thos. P. Rutledge, as shown by copy of field-notes. 

6th. Depositions of W. H. Cundiff, J. W. Lawrence, Joseph Spence, 
T. L. Wren, J. H. Collett showing customary method of transferrin 
land certificates was by instrument in writing, and that as la 
agents and dealers in land certificates for many years they never 
knew of a parole sale. | 

7th. The portion of the depositions of W. H. H. Lawrence show- 
ing that if a transfer existed and was in Daggett’s possession in 1876 
and has not been accounted for to admit secondary evidence. 

8th. The statement in original defendants’ abstract of title, filed 
in State court Dec. 3rd, 1885, that the alleged transfer from Thos. 
P. Rutledge was never recorded in Tarrant county. 


In Rebuttal to Intervener Defendants’ Case. . 


1st. To show that the land was surveyed before the reservation 
act of Feb’y 10, 1852, the certificate of the surveyor endorsed on the 
field-notes dated Jan. 16, 1852, certifying that the survey was made 
on the day and date thereof, which was January 8th, 1852, is 
649 offered ; also the endorsement of the Rutledge field-notes in 
the land office that “it ” covers a survey of about a league in 
name of William Sparks, otherwise correct on map of Denton dis- 
trict, excluding the idea that Peters Colony reservation was con- 
sidered by the land office an obstacle to the Rutledge survey. __. 
2nd. Complainants offer the several surveys made and patented 
out of Tarrant county by virtue of the William F. Sparks certificate, 
showing that if there was a survey in Tarrant county of about a 
league by said certificate it was abandoned so as to make the several 
surveys in 1848 patented elsewhere after that time, which shows 
they were not abandoned to make the location in Tarrant, but that 
, the location, if any, in Tarrant county was prior to the surveys in 
1848 by the Sparks certificate, and was abandoned by the fact of 
making these subsequent locations in other counties. 
FRED. CARLETON anp 
F. G. MORRIS, 


Solicitors for Complainants. 


Endorsements: No. 88. Chancery. Filed Feb’y 9th, 1887. A. J. 
Houston, cl’k. 


650 Memorandum of Evidence «f Original Defendants. 
Evidence under Rutledge claim. 


Ist. Certified copy of field-notes under Rutledge certificate (un- 
eg certificate issued on ——, 1846); date of survey, Jan’y 
Qud. Proof of ownership of unconditional ownership certificate. 
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rence and inventory of Alsey Miller, ex’r. 
3rd. Transfer or conveyance from M. T. 
dated June 23rd, 1855. 
4th. Certificate (unconditional) returned to and filed in 
land office, with field-notes of survey. (See of 
W. C. Walsh. i 
5th. Unconditional certificate approved by commissioner of 
claims December 11, 1857. (See depositions of W. C. Walsh.) — 
6th. Said certificate in general land office, either in 1859 or 1860. 
(See tions of G. Nance.) 
7th. Said certificate in land office, early in January, 1868. (See 
d tions of C. G. Payne.) x 
. That survey of unconditional Rutledge certificate was made 
before and was embraced in limits of Peters Colony reservation. 
See certified copy of field-notes of said survey ; also certified co 
of field-notes of Wm. P. Milby survey ; also depositions of if 
651 Sve and M. J. Brinson as to setting aside will of Thos. 
9th. Transcript of proceedings of district court of Gonzales 
county. 
10th. Occupancy of E. M. Daggett and defendants deraigning 


ey 


title through him and payment of taxes on land in controversy. 
See depositions of Henry , J. P. Smith, J. P. Alford, A. M. 
Chambers, E. B. W. H. Sanderson, and others. 


llth. Payment of taxes. See depositions of Henry 
T. Steel, A. M. Chambers, E. B. Daggett, J. F. Ellison, 


Dosgett W. 
W. D. Hall, 
and others. 


Claim of Defendants under the Childress Title. 


Ist. Certificate issued in discharge of | obligation on part of 
the State and its community property. depositions of Jno. A. 
Green and certified cop maf gr mae court of claims. 

2nd. Transfer from Jno. A. Green to I. R. Worrall and Adaline 
S. Worrall to } interest in certificate as community property. 
(See depositions of Jno. A. Green, Dr. J. Litten, and Litten’s receipt 


"ged. Lost 

3rd. on of divers surveys by virtue of said certificate made 
by L. R. Worrall in June and July, 1867. (See certified copies from 
surveyor’s office and depositions of Williams, surveyor of Tarrant 


county. 
“th: Deed from George Childress to E. M. ; date, Feb’ 
5th, 1869; and see also, as to this transfer, ons J. C. Terrell 
and J. P. Smith. 
652 Sth. I. R. Worrall and wife’s deed to E. M. Daggett; date, 
30, 69; and see also in this connection depositions of 

Jno. A. Green, W. B. McGill. 

6th. Power ty from Mary Johnson to R. H. Taylor. 

7th. Deed from R. H. Taylor, as att’y-in-fact for Mary Johnson, to 
E. M. Daggett; date, May 12,’73 ; and see, as to psyment of purchase 
money, depositions J. C. Terrell and W. J. Boaz. 
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F 8th. As to heirship of Mary Johnson ; see depositions of John Chil- 
ress. 
9th. Deed of partition between I. R. Worrall and George Childress, 


dated May 21, ’70. 
10th. Deed from George Childress to Jno. A. Green, dated Feb’y 


, 69. | 

llth. Will of C. M. Daggett making E. M. Daggett (her husband) 
sole devisee. 

12th. Will of E. M. Daggett to defendant, Mrs. E. J. Daggett, as 
sole devisee; date, January 8, ’83. 7 

13th. Deed from E. M. Daggett to Texas & Pacific Railway Com- 
pany ; date, Oct. —, 1873. 

14th. Deed from E. M. Daggett to Gulf, Col. & Santa Fé R’y Co. ; 
date, Dec. 6th, 1880. 

Occupancy and payment of taxes on part of Tex. & Pac. R’y Co., 
Gulf, Colorado and Santa Fé R’y Co., and Mrs. E. J. Daggett. See 
depositions of A. M. Chambers, W. C. Withers, J. P. Suith, E. B. 
Daggett, W. T. Steele, W. D. Hall, and others. 

DAVIS, BEALL & ROGES, 
FIELD & JENNINGS, anp 
SETH SHEPARD, . 
WATTS & WORD, 


Att’ys for Original Defendanis. 


Endorsements: No. 88. Chancery. Filed Feb’y 9th, 1887. A. 
J. Houston, clerk. 


In U. S. Circuit Court, at Dallas. 
Wm. D. Fosrer e al. , 


v8. 
Texas & Paciric R’y Co. e¢ al. 


The defendants, Wm. Dunlap ¢ al., who are also complainants in 
the cross-bill, in support of their defense and their cross-bill, intro- 
sduced in evidence the following papers and testimony : 

Ist. The special*act of the islature of the State of Texas of 
Feb’y 13, 1860, authorizing the issue of certificate for league and 
labor of land to “the heirs of John Childress.” 

2nd. The three depositions of Jno. A. Green. 

3rd. The depositions of Sam. Furman. 

4th. The several agreements on file in this cause. 

5th. Certified copy of application, location, and survey on the 
land in controversy by virtue of the said certificate to the heirs of 
John Childress, and a certified copy of said certificate. 

6th. The patent to the heirs of John Childress to the land in con- 
troversy. - 

7th. The depositions of William po 2 

8th. The testimony of A. B. McGill and the testimony elicited in 
rn by these parties of the witnesses examined at 

ustin. 


bon No. 88. 


all 


} 


Kh.” ; ‘ “— ; . ot ~ a ¥ - “ee 
roth. The testimony of J. P. Smith and the exhibite thereto. 


llth. The vervamaagee William Darter. 


12th. Testimony e 


ted on cross-examination by these 


parties of the witness examined before T. P. Martin, examiner. 
13th. Deed from I. R. Worrall to E. M. Daggett, dated Sept. 30, 


1869. 


14th. Testimony of John W. Childress. 
— Last will and testament of Manva Graham and probate 

ereof. 
_ 16th. Certificate of comptroller in reference to taxes paid on land 
ID th Ooaa 

17th. Certi transcript of 
dress, deceased, in probate court of Johnson county. 

18th. Certified copy of judgment annulling will of T. P. Rut- 


ledge. 
19th. Certified 


the ings in re George Chil- 


of files, and location in Fannin county of the 


conditional certificate issued to T. P. Ru 
20th. Exhibits to testimony of W. C. Walsh. 
CARTER, COOPER, WYNNE, & R. & C., 
For Dunlap & 


Endorsments: No. 88. Chancery. Filed Feb’y 9th, 1887. A. J. 
Houston, cl’k. 
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offered in evidence the 
1. The 
Feb’y 


3. The several 


U. S. Circuit Court, at Dallas. In Chancery. 
Wu. D. Foster ef als. 
ria 88. 


v8. 
Texas & Paciric Rattway Co. 4 als. 


The defendants, Martha R. Worrall e als., who are aleo complain- 
ants in crose-bills, in su — of their defence and their cross-bills, 


owing testimony : 
1 act of the Legislature of the State of Texas of 


13, 1860, authorizing issue of the certificate for league and 
labor of land to the heirs of John Childress. 

inal) three depositions of John A. Green (2 in record and one 
origina 


nts on file in this cause. 
eposition of Sam. Furman. 


5. Certified copy of application for location and survey of the land 
y 


in controve 


virtue of said certificate to the heirs of John 


Childress, and a certified copy of said certificate. 
6. The patent to the heirs of John Childress to the land in con- 


tro , 
7. The depositions of William Dunlap. 
8. The tension te A. B. McGill, and the testimony elicited in 


cross-examination 
—_ before A. H. Graham, 


Depositions of Henry 


r these parties of the witnesses examined at 
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656 —§ 10. The testimony of J. P. Smith and exhibits thereto. 
11. The testimony of William Darter. . 

12. The testimony elicited on an oe coe 
and Wm. Dunlap ef als. of the witnesees examined re T. P. Mar- 
tin, special examiner at Fort Worth. 

13. Deed from Adaline §. Worrall and husband, I. R. Worrall, to 
E. M. Daggett, dated September 30th, 1869. 

14. Testimony of John W. Childress. 

15. Certificate of comptroller in reference to taxes paid on land 
in controversy. : 

16. Certified transcript of ter sagen in re George Childress, de- 
ceased, in probate court of Johnsdn county, Texas. 

17. Certified copy of judgement annulling will of Thos. P. Rut- 
ledge, Gonzales county. 

18. Certified copies of files and locations in Fannin county of the 
conditiona! certificate issued to T. P. Rutledge. 

19. Testimony elicited by cross-examination by intervener de- 
fendants of W. C. Walsh, commissioner general land office, and 
exhibits thereto. 

20. Depositions of Dr. Isaac Parker. 

21. Depositions of Rebecca W. Bundy. 

22. Depositions of John Worrall. 


Endorsements: No. 88. Chancery. Filed Feb’y 9th, 1887. A. 
J. Houston, cl’k. 


657 Tne Repusiic or Texas, Washington County: 


2nd class, No. 47, 320 acres. 


This is to certify that Thos. P. Rutledge is entitled to a condi- 
tional head-right of three hundred and twenty acres of land, 
ably to the provisions of the act passed Jan. 4th, 1839, extending 
donations of lana to late emigrants. 
Given under our hands this 30th day of March, 1839. 
[sa fol JNO. P. COLES, 
"f J.,"W. County, ex Off. Pres. B’d Land issi 
SAM. LUSK, 
Associate do. 


——— ——— Associate do. 
Attest: ROB’T MERRITT, : 
CVE C. C., ex Off. CCk B. L. Com., W. C. 


Repustic or Texas, Fann. County: 


I, M. H. Wright, dep’ty surveyor of said county, solemnly declare, 
under my official oath, I surve’d in. count- on the within claim 
three hundred and twenty acres of land. 

Witness my hand this 14 — of March, 1846. 

M. H. WRIGHT, 
D. 8S. Fann. Oo. 


Robert Merritt, cl’k of the coun 
ci Bebort Merrit, ot 


- by the board county of W: 

) to Thomas P. Ri for three hundred and twenty acres 
has been reported by the commissioners appointed under 
Congress passed January, 1840, to detect fraudulent land certifi- 
cates, &c., as a genuine and legal claim against the government of 


Given under my hand and private seal (having no seal of office), 
Washington, this 27th day of October, 1840. 
ROBT MERRITT, 
ve 0. C, W. C. 


ws margin:} Thos. P. Rutledge. No. 47. County clerk’s cer- 


658 I, D. N. Robinson, chief clerk and acting commissioner of 
the general land office of the State of Texas, do hereby cer- 

tify that the writing on the reverse or opposite side of this sheet is 
a true and correct of original certificate No. 47, issued to Thomas 
P. Rutledge for acres, together with the clerk’s certificate at- 
tached thereto, and surveyor’s endorsement on the face of said cer- 
tificate as the same a before mutilation. I further certi 
that said certificate is now on file in this office and in a mutila 
condition, thereby rendering the original writing difficult to de- 
cipher, but after a careful examination I found it to be sufficiently 
distinct to determine the true and correct wording of the original 
as it appeared before mutilation. 

In testimony whereof I hereunto set my hand and affix the im- 

ress of —- cial seal, at office, in the city of Austin, Texas, this 
December , 1886. 


, (seat.] | D. N. ROBINSON, 
Chief Clerk & Acting Comm’r. 
Endorsements: #88. Chancery. Filed Feb’y 8th, 1887. A. J. 
Houston, cl’k. . 


659 Tue REPusLic or Texas, Washington County: 
$20 acres, 2nd class, No. 47. 
This is to cer. that Thomas P. Rutledge is entitled to conditional 


head-right of three hundred and twenty acree of |— agreeably to 
‘ . the provisions of the act pamed Jan’y 4th, 1899, extending donations 
| . c+ | 
4 G — hands this 20th day of March, 1839. 
re, JNO. P. COLES, 
im Chif J., W. W. County, ex Of. Pres. B. Land ; 


Commusssioners. 
SAM. LUSK, Associate. 
Associate. 


Attest: ROBT MTT 
CTE C. C, ex OF. CTE B. L. Com. W. C. 
38—1086 
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Repusiic oF Texas, Fan. County : 


I, M. H. Wright, dep’ty surveyor of said county, solemnly declare 
under my official oath that on the 9th day of of February, 1846, I 
surveyed in said county on the within claim three hundred and — 
acres of land. 

Witness my hand this 14th — of March, 1846. 

M. H. WRIGHT, 
D. 8. Fan. 


Repusiic or Texas, County of Washington: 


I, Rob’t Merritt, clerk of the county court in and for the county 
aforesaid, do hereby certify that certificate No. 47, 2nd class, issued 
by the board of land commissioners for the county of Washington 
to Thomas P. Rutledge for three hundred and twenty acres of land, 
has been reported by the commissioners appointed under an act of 
Congress passed January, 1840, to detect fraudulent land certificates, 
&c., as a genuine and l claim against the government of Texas. 

Given under my hand and private seal (baving no seal of office), 
at Washington, this 27th day of October, 1840. 

: ROB’T MERRITT, 
CVE U. C., W. C. 


660 Endorsements: File 320. Thos. P. Rutledge. No. 47. 


County clerk’s certificate. Fannin county, 3rd class. Cond’l 
certificate. Thos. P. Rutledge. Reg. m’g’l, 2994. Carlton. 


661 


REPUBLIC OF TEXAS, 
Fannin 


County : 


Scale, 4,000 vrs. per inch. 
Ss. 


Survey of three hundred and twenty acres of land for Thémas P. 
Rutledge, by virtue of certificate No. 47, 2nd class, issued by the 
board of land commissioners for the county of Washington, situated 
on the waters of N. Sulphur, beginning at a post, the 8S. W. cor. of 
—— Wall’s pre-emption survey of acres or David Wagner's 


857 vre. with his N. B. li inning. 


ISHER A. WRIGHT 


to the 


| HUGH BRALEY, C C's. 


662 I hereby certify that I have carefully examined the fore- 
going plat and field-notes, and find them correct and the sur- 

vey made according to law. 
Given under my hand, at Bonham, this 27th day of June, A. D. 


1847. 
WM. H. HUNT, 
Dist. Sur’, Fannin County. 
Recorded Book “ B,” page 590. 
Indorsements:) File 320. Fannin Co., 3rd class. Field-notes, 


acres. Thos. P. Rutledge. Jan’y 12,48. H.a. Thos. P. Rat- 
ledge. Plat, field-notes, 320 acres. H. Recorded in Book B, page 


Face of wra : Fannin. 50. File 320. Fannin Co., 3rd class. 
320 acres. See file 3-692 for another survey. See file 3-642 for an- 
other survey. On map. Rob., 3-692. Refugio, 3-85 & 86. For- 
oo for non-return of unconditional cert. by 1 Aug., 1857. M’g’l, 

1. . 
Reverse of wrap.: Contente: 1, cond’! cert.; 2, field-notes. Jan’y ' 
15, 78. Linn. 


663 Tae Srate or TExas: 


I, Wm. C. Walsh, commissioner of the general land office of said 
State, do hereby certify that the preceding ° four and Upper 
portion uf this page contain correct so far oe tesible) the 
original papers set forth therein, er with all endorsements on 
said papers and also on the file wrapper now on file in this office. 

In testimony whereof I have hereunto set my hand and affixed 
the impress of the seal of said office, at the city of Austin, this 18th 
day of November, A. D. 1886. 

[seat] W. C. WALSH, Comm’r. 


Endorsement: No. 88. Chancery. Filed Feb’y 8th, 1887. A. J. 
Houston, cl’k. ps 
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Extract Copy from Report Travelling Board La. Com'rs, Wash- 
ington Co. 


+ 
M y 19th March, 1839. | Six hundred & forty acres. 

a a “6 Three hundred & twenty acres. 
One-third of a league. 


Six hundred & forty acres. 
Three hundred & twenty scres. 
Six hundred & forty acres. 
Three hundred & twenty acres. 
James J. Clark | Three hundred & twenty acres. 
William P. Kutledge_} Six hundred & forty acres. 
William P. Rutledge, Six hundred & forty acres. 
adm’r of Thomas 
Stevens. 
James Clemmons. - .. One labor. 
Sarah Goodnoow -.--.. Six hundred & forty acres. 
Thomas P. Rutledge. Three hundred & twenty acres. 
George K. Sneed ___.| 20th Three hundred & twenty acres. 
Oliver Gorman Six hundred & forty acres. 
Joseph B. Chancel, Six hundred & forty acres. 
adm’r of Thomas 
Chimer, dec’d. 


GENERAL LanpD Orrice, Austin, November 20, 1886. 


I, W. C. Walsh, commissioner of the general land office of the 
State of Texas, hereby certify that the above and foregoing is a true 
and correct extract copy from the original report of the traveling 
board of land commissioners to detect fraudulent land certificates 
now on file in this office, said extract copy having been made from 

the report of certificates issued from Washington county. 
665 In testimony whereof I hereunto set my hand and affix the 
im press of the seal of said office the date above written. 
[SeAL. ] *  W. C. WALSH, 


* (Endorsed ) No..88. Chancery. Filed Feb’y 8th, 1887. A. J. 
Houston, clerk. | 


666 Tue State or Texas: 


GENERAL Lanp Orrice, Austin, November 17th, 1885. 


I, W. C. Walsh, commissioner of the general land office of the 
State of Texas, hereby certify that the register of 3rd-class claims for 
land kept in this office shows that certificate No. 47, issued to Thos. 
P. Rutledge, in Washington county, was located on 320 acres of 
land in Fannin land district, on the waters of North Sulphub, and 
that said certificate, with the field-notes of the survey made by virtue 
thereof, were returned to this office on the 12th day of January, A. 
D. 1848, and filed in file No. 320 in the files of 3rd-class claims 
located in Fannin land district. | 
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Endorsement: No. 88. Chancery. Filed Feb’y 8th, 1887. A. J. 
Houston, el’k. | 


667 Tue Strate or Texas, Gonzales County: | 
: Class 3rd, No. 134, 320 acres. : 


Thomas P. Rutledge appeared before the board of land commis- 
sioners of Gonzales county and made oath according to law that 
he emigrated to the Republic of Texas to the Ist day of 
January, 1842, and that he had done and all the duties 
required of him by law, and further proved by John G. King and 
Alsey Miller that the said Rutledge has resided three years in the 
county since said time, and that the facts as stated above are true. 
Therefore we grant to the said Thomas P. Rutledge this uncondi- 
tional certificate for three hundred and twenty acres of land this 
12th of October, 1846. on 


NES, 

Chief Justice and ex Of’ P. B. L. C., G. Oo. 
67. COLTON, 
JAMES HODGES, 
H. EGGLESTON, 
our 


Attest : 
{u.s.] F. CHENAULT, 
CTE C. C,, G. C., & ex Of'o CUk B. L. C, G. C. 


Written across the face in red ink: mp Ce & roved 
mA 11, 1857. Jas. O. Illingsworth, ae claims. 4 


Tar Srate or Texas, Gonzales County : 


As clerk of the board of land commissioners of the county afore- 
said I certify that the certificate to which this is annexed was omitted 
to be at the time it was granted to Thomas P. Rutledge, and 
that the number is now, by o of the board of land commis- 
ee re 


record. | 
668 a under my hand and official seal July 10th, A. D. 
(seat. ] F. CHENAULT, 
Crk C.C., G. C, and ex Of'’o Clk B. L.. Comm’. 


(Endorsements on back of cert. :) File 692. Robertson, 3d class. Un- 
cond’! (no. cond’l) cert., 320 acres. ThomasP. Rutledge. Filed Oct. 
4, 52, as shown by register. This cert. duplicates. See 3-85, Re- 
fugio. M.T. Johnson. No.7. Thos. P. Rutledge Land certificate, 
320 acres. Exhibit “A.” 

About 1 mile south from north. 
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Tue Srate or Texas, Robertson Land Distrie : 


I have surveyed for Thomas P. Rutledge 320 acres of land situated 
in Tarrant county, about ? of a mile southeast from Fort Worth 
and 53 miles S. 44 W. from Birdville, by virtue of his head-right 
certificate No. 134, class 3d, issued by the board of commissioners for 
Gonaules county on the 12th day of October, 1846, beginning at the 
S. E. cor. of W. W. Warnell’s sur., now in the name of R. Briggs, at 
a stake, whence a hackberry 2 in. di. b’rs S. 67 E. 77 vs. and an elm 
2 in. di. b’rs N. 68 W.in the head of a hollow; thence west 1,344 
vrs. to said Warnell’s S. W. corner, a stake and mound in prairie ; 
thence south 1,344 vs. to a stake and mound in prairie; thence east 
1,344 vrs. to a stake and mound in prairie; thence north 1,344 vrs. 
to the place of beginning. 

Surveyed the 8th day of January, 1852. 

. A. J. LEE, 
D.S., R. L. D. 
MERCER FAIN, 
T. J. JOHNSON, 
Chainers. 


669 &670 I, A.J. Lee, deputy surveyor for Robertson land district, 
do hereby certify that the survey designated by the forego- 
ing plat and field-notes was made by me on the day and date thereof, 
and that the lines, marks, and corners are truly described therein. 
Witness my hand this 16th day of January, A. = 1852. 


. J. LEE, 
D. &., R. L. D. 
I certify that I have examined the foregoing plat and field-notes, 


and, finding them correct, have recorded them in Book “ N,” page 132. 
Given under my hand July 30, 1852. ‘ i 
J. P. PHILPOTT, 


Dist. Surveyor for R. L. D. 


(Endorsments on back of F. notes:) 2. Tarrant Co. 55. File 692. 
Robertson, 3d class. Field-notes, 320 acres. Thos. P. Rutledge. 
Thomas P. Rutledge. Plat and tield-notes, 320 acres. Correct, & 
m’p’d. H.R. Recorded Book N, page 132. “Ex.A.” M. T.John- 
son. : 

(Endorsements on old wrapper:) 3. TarrantCo. 55-56. File 692. 
Robertson, 3d class. Thomas P. Rutledge, 320 acres. See file 3, 
320, Fannin, for conditional certificate. Covers a survey of about a 
league, marked Wm. Sparks. Otherwise correct on map of Denton 
district. April 18,’56. C. W. Pressler. Oct. 24,60. Jos. Martin. 
The Sparks claim has been patented over. Forfeited for non-return 
of unconditional certificate by Ist Aug., 1857. M. T. Johnson. Oct. 

4, ’52. M’g’l, 7905. C.C. Pr. 
671 Endorsement on new wrapper :) TarrantCo. 56. File 662. 
Robertson, 3d class. Thomas P. Rutledge, 320 acres. See 
$20, Fan., 3 cond. cert: See old wrapper inside. rtificate No. 134. 
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ecg May 1, ‘79. Segur. 


Gexerat Lanp Orrice, Aowrms, November 10,1886 


I, W. C. Walsh, commissioner of the 
State of Texas, hereby certify a Oe 
mircowey a a true and correct copy of the 

all endorsements 


cluss, rent the file in the name of ntaini 
said documents, all of which are on file in this pr oar w 
“new ” interlined before sign ing. 

In testimony whereof I hereunto set my hand and affix the im- 
press of the seal of said office the date ~~ eu 


[szat.] Cc. WALSH, 
Commissioner 


Endorsed: No. 88. Chancery. Filed Feb’y 8th, 1887. A. J. 
Houston, cl’k. 


672 Tue Srate or Texas: 


General Lanp Orrice, Austin, November 17th, 1885. 


I, W. C. Walsh, commissioner of the general land office of the 
State of Texas, hereby certify that the of 3rd-class claims 
for land mas in this office shows that certificate No. 134, issued to 
Thomas P Roberta in Gonzales county, was located on 820 9 


class claims located in Roberteon land district. 
In testimony whereof I hereunto set my hand and affix the im- 
press of the seal of said office the date first above written. 
[szat.] W. C. WALSH, 
Commissioner, 


Endorsed: No. 88. Chancery. Filed Feb’y 8th, 1887. A. J. 
Houton, clerk. 


_ (Here follows diagram marked p. 673.) 


674 Tue Srate or Texas, Gonzales County : 


Know all men by these presents that I, Thomas P. Rutledge, of 
the county and State aforesaid, being in good health and of sound 
mind memory, but knowing the uncertainty of human life, do 
make, declare, and ish this my last will testament : 

First. cose sana and bequeath unto my affectionate wife, Eliza 


= 
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A. Rutledge, all of my estate, both real and personal, for and during : ; 


the time and period of twenty-one years from and after my 

Second. I direct that all of my mares, being thirteen in number, 
together with their colts, be kept together with all of their female 
increase for and during the period of twenty-one years from and 
after my death. 

Third. I direct that my said wife shall have all of the male in- 
crease of my said mares for and during said period of twenty-one 
years from and after my death. 

Fourth. I direct that all the rest of my personal estate be sold 
my executor and applied to the payment of all my | debts an 
liabilities, and the remainder of the proceeds of said sale to be given 
by my executor to my said wife. 

Fifth. I direct that after the expiration of twenty-one years from 
and after my death all of my estate, both real and personal, shall be 
owned and enjoyed by my offspring or child or children by my said 


wife. 
T. P. RUTLEDGE. [seat] 


675 Sixth. I devise and bequeath one yearling colt, called Bois 

D’Arc, to W. A. H. Miller, and the said Miller is to let my 
said mares to said colt, to be kept as a stallion, without making any 
charge for my said mares. 

Seventh. In the event of the death of my said wife without off- 
spring by me at her death which may survive her, I direct that all 
of my estate, real and personal, shall be owned equally by the chil- 
dren of Alsey S. Milier which may survive me, which he may have 
by his present wife. 

Eighth. In the event of the death of the offspring which I may 
have by my said wife, I direct that my said wife shall have all of 
my estate, both real and personal, for and during her lifé, but she is 
not during her life to dispose of any of the female increase of my 
said mares. 

Ninth. I do appoint the said Alsey 8. Miller, of said county and 
State, my executor of this my last will and testament. 

Tenth. I direct that no other action be had on this will in the 
probate court, except the probate and recording of the will and the 
receiving and recording of an inventory of my estate, to be made 
out by my said executor, and the taking of bond and security for 
the execution of this will by my executor. This will is in 
before signing, on the second page, with the words “ W. A. H.,” and 


also with— 
T. P. RUTLEDGE. [sxat.] 


the words “ Alsey S.,” and this will is also written on three pages of 
this sheet of paper, and my name and seal is placed on each 
As witness my hand and seal this 7th < of June, A. D. 1 
T. P. RUTLEDGE. [sxaz.] 


676 Signed, sealed, and delivered in the presence of us, who 


Became 


Tue Srate or Texas, County of Gonzales: 
County Court. April Term, 1850. 


This day appeared in open court before me, C. C. De With chia 
justice of Gonesles county, C. CE. De Witt, one of the subscribin 
nesses to the annexed will of Thomas P. hese dec 

being duly sworn, says that the testator, Thomas Ru 0 
of sound mind and disposing memory, of his own free signe 
and acknowledged the said will in his presence as his last Hand 
testament, and that he signed his name as a witness to the same 
presence of the testator. 


C. E. Dz WITT. 


Subscribed and sworn to before me April 29th, 1850. 
C. C. De WITT, C. J, G. C. 
Filed March 29th, 1850. 


Probate of the Will of Thomas P. Rutledge, Dec'd. 
April Term, 1850. 


Monpay, April 29th, 18650. 


677 Alsey S. Miller, the executor named in the last will and 

testament of Thomas P. Rutledge, dec’d, having filed in this 
court said will, and also his application for the probate of the same, 
and publication having been made as by law required, and no ob- 
jections being made, C. E. De Witt, one of the subscribing witnesses 
to said will, this day appeared in open court and made affidavit as 
to the execution of the same; wherefore it is ordered, adjudged, and 
decreed by the court that said will be, and is, duly SB see ary and 
that the same with the accompan ing affidavit be recorded by the 
clerk, as also the application for robate of said will. 

And it is farther ordered that etters of executorship issue to 
Alsey 8. Miller, as executor of the last will and testament of Thomas 
P. Rutledge, on his filing bond, to be approved by the court, in the 
sum of six thousand do dollars. 


February Term, 1852. 
Wm. L. Foerzrn & Wire, Heirs of T. P. Rutledge, Dec’d, 


ve. 
A. 8S. Muer, Executor of T. P. Rutledge, Dec’d. 


Wrpnespay, February 25th, 1852. 
ane ~ ut" plana their petition to set aside the last will and 
1086 
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testament of Thomas P. Rutledge, dec’d, and because it appears that 
this court has no jurisdiction in the premises, it is ordered, adjudged, 
and decreed by the court that said petition be dismissed ; and it is 
further adjudged that. the defendant recover of the plaintiffs the costs 
herein incurred for the use of the officers of the court. 


678 Tue Srate or Texas, County of Gonzales: 


I, D. D. Jones, clerk of the county court in and for said State and 
county, do hereby certify that the foregoing five pages and ten lines 
of writing contain a true and correct copy of the last will and testa- 
ment of Thomas P. Rutledge, dec’d, together with the order of said 
court probating the same; also order dismissing petition of Wm. L. 
Foster and wife to set aside will, all of which appear of record and 
file in my office. 

Given under my hand and seal of office this 10th day of October, 
A. D. 1885. 

(SEAL. ] D. D. JONES, 
CVE C. C. G. C. 
By ED. TITCOMB, Dep'ty. 


Tue Strate or Texas, County of Tarrant : 


I, John F. Swayne, clerk of the county court in and for said ang 1 
do hereby certify that the foregoing instrument of writing was duly 
and correctly recorded in my office on the 18th day of November, A. 
D. 1885, in rd Book 40, page 125, at 4.20 o’clock p. m. 

In witness whereof I hereunto set my name and affix the seal of 
ey court, at office, in Fort’ Worth, this 18th day of Nov., A. D. 
] . ary : 

[szat. ] J. F. SWAYNE, * 
Clerk Court, Tarrant Co., 
By L. F. O7’DUHIGG, Deputy. 


Endorsements: No.88. Chancery. Filed Feb’y 8th, 1887. A.J. 
Houston, cl’k. ; 


679 File No. 10, File Book, page 128. Recorded. 
No. 1111, Rob’son, Ist C. 


Austin, Jan’y 28th, 1868. 


County surveyor, Tarrant county, Texas: 

Str: By virtue of certificate No. 187, issued by W. S. Hotchkiss 
to Juno. Childress’ h’rs, now in your office, you will please survey for 
me 1,806,336 Sher (320 acres) of land about one mile S. E. of Fort 


Worth, being the same land heretofore surveyed in the name of T. 
P. Rutledge, the field-notes of which are hereby adopted as a full 
description of this survey : 

Beginning at the S. E. cor. of A. Briggs’ survey and 8. W. corner 
of B. F. Crowleys and running so as to embrace and include all the 


i es 2% i. 2 
a 


B agry :] Worrall to McGinnis. 28 Jan’y, 1868. Fileon Rut- 
ledge to be used in case of need. Recorded in File Book, pages 128 
& 129. A.G. Walker, C. 8. T. C., Tex. 


Tue Srats or Texas: ‘ | big 
I, W. C. Walsh, commissioner of the general land office of said 


State, do hereby certify that the reverse of this contains 
| 680 a correct copy of the application as set forth 0, Dow on 
file in this office. + ais 
In testimony whereof I have hereunto set my hand and affixed 
j the impress of the seal of said office this the 19th day of November, 


ae D. as, wig 
‘ SEAL. « Ve ALSH, 
| Commissioner, 
af (Filed in G. L..O. Jun. 15, 68.) 
: Endorsed: No. 88. Chancery. Filed Feb’y 8th, 1887. A. J. 
Houston, cl’k. 


681 Field-notes of a survey of 1,806,336 sq. vs., by virtue of 

certificate, lst class, H. R., issued to the h’rs of John Chil- 
dress, No. 187, by W. 8S. Hotchkiss, comm’r of claims for 1 lea. and 
1 lab., dated 9th March, 1860, situated in Tarrant county, on the 
wat’s of the West Fork of Trinity river, about one mile S., $8 E., of 
the town of Fort Worth, beginning at the 8. W. corner of the B. F. 
Crowley and N. W. corner of M. A. Jackson’s ; thence south 
with s’d Jackson’s W. line to the N. E. cor. of P. T. Welch survey, 
1,344 vrs.; thence west with said Welch’s north line 1,344 wei to 
his N. W. corner on the east line of 8. G. Jenni survey ; @, 
north 1,344 vrs. with s’d Jennings’ E. line to his N. E. corner/; 
S. line of M. Baugh; thence E. 1,344 vrs. to the beginning. 

Surveyed 16th January, 1852. 


\ A. J. LEE, 


D. &, D. L. D. 
MERCER FAIN, 
T. J. JOHNSON, 
Chain - 


I, A. G. Walker, county surveyor for Tarrant 
certify that the survey designated is the 
e by adopting 


to 
ag s'd survey, which is in the name of 
0. 134, class 3rd, issued by. the board of land com 
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268 THOMAS H. MILLER ET AL. VB. 


Gonzales county the 12th day of October, 1846, and that the field- 
notes hereof are recorded in Locative Book “ B,” page 449. 
682 This 28th day of May, 1868. 
A. G. WALKER, 


C.8. T. C., Texas. 


I, W. C. Walsh, commissioner of the general land office, do hereby 
certify that the above and foregoing pages contain a true and correct 
copy of original field-notes now on file in this office. 

In testimony whereof [ hereunto sign my name and affix the 
impress of official seal of said office, at Austin, this the first day of 
October, 1885. 

[sEAL. ] W. C. WALSH, 

Endorsed: No. 88. Chancery. Filed Feb’y 8th, 1887. A. J. 
Houston, cl’k. 


[On margin:] 1111, Rob’t, 1st. 


683 Inthe United States Circuit Court, Northern District of Texas, 
Sitting at Dallas. In Equity. 


In the Case of Wa. D. Foster e¢ als. 
v8. 
Texas & Paciric Raimtway Co. e als., Defendants; THomas H. 


Miller et als., Interveners; Wm. Dunlap e als., Interveners; Martha 
R. Worrall et als., Interveners. 


Answers and depositions of W. C. Walsh, J. H. Collett,-T. L. Wren, 
Joseph Spence, A. B. McGill, J. W. Lawrence, Rhoads Fisher, and 
W. it. Cundiff, witnesses produced, sworn, and examined before 
me by solicitors for the respective parties to the above cause, at 
Austin, Texas, on the 22nd, 23rd, 24th, and 25th days of Novem- 
ber, A. D. 1886, by virtue of the annexed commission issued out 
of the circuit court of the United States for the northern district 
of the State of Texas, sitting at Dallas, Texas. 


The following-named solicitors for the respective parties being 
present and examining said witnesses, viz: F. G. Morris, Esq., for 
the complainants; J. F. Cooper, Esq., and Gardner Ruggles, Esq., 
for the interveners; A. T. Watts, Esq., and J. H. Field, Esq., for the 
original defendants. 


W. C. Watsu, being produced, sworn, and examined by F. G. 
Morais, Esq., solicitor for complainants, T. H. Miller e als., says: 


I reside in Travis county, Texas; am commissioner of the general 
land office of Texas, at Austin; have held said office since the Ist 
day of August, A. D. 1878. Previous to that time, from the 
684 summer of 1857 to May, 1861, I was a clerk in said office. 
From the early part of A. D. 1874 until I became commis- 

sioner I was engaged in the land business at Austin. 


dui 
acquainted with the handwritir 


seen him write as clerk of the feedrmgr mot also oa tuat 


I have examined the old wrapper of land office file No. 602, Rob- 
erteon, 3rd class, which I have now before me. Th 
tledge 320-acre — and 


nandedtan of A. B. McGill, to wit: “The | 
patented over; withdrawn for relocation” 


herein shown); “forfeited for non-return of unconditional ab 
by 1st Aug., 1857.” The above-quoted sentences are 
said old peapyer of is No. 692, and are in the handwriting of eaid 
A. B. McGil | 
Immediately preceding these endorsements I find the followin 
endorsement on said wrapper, which is written and. 
W. Pressler, who was then a draughtsman in said general 
to wit: “Covers a survey of about a league, marked Wm. | 
Prose correct on map in Denton ee 18, 66. €. 
r 


: means that on the date ms the status 
; map was the same as that given by C. W. Pressier in the 
endorsements above quoted. : 
a I have examined the wrapper enclosing file 320, Fannin, 3rd clasé, 
embracing the conditional certificate of Thomas P. — with 
“\ field-notes of a survey of 320 acres in Fannin county, Texas, which 
wrapper t now before me and is an archive of this office. I find 
upon said wra rapper the following words and figures in the hand- 
— of said A. B. McGill, to wit: “ Forfeited for non-return of 
itional cert. by 1 Aug., 1857.” 
th have before me an app ication dated Austin, Jan’y 28th, my: 
addressed to county surveyor, Tarrant county, Texas, and 
R. Worrall, asking for the survey of 320 acres of land ( 


scribed as being the same land — su in the name of 

T. P. Ralledge) by virtue of certificate No. 187, issued by W. 8. 
Hotchkiss to Jno. Childress’ heirs. This r nee I re 
I. R. Worrall. 1 am 


“rk as being in the handwriting of 7 
iliar with the handwriting of said I. R. Worrall from This papet =. 
received letters from bim and having replied to same. a a 
is in file No. 1111, Robertson, Ist class, covering Sabana a 73 
| ‘the heirs of John Childress and field-notes of four By, as 

, Tarrant county, Texas. On one set of field-notes in servers i 
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ment written gfd signed by C. W. Pressler, draughtsman: “ Covers 
Thomas P. Rutledge, 3-693; otherwise correct on map of Tarrant 
county, June 16, 68. C. W. Pressler.” This endorsement 
686 and signature is in the handwriting of said C. W. Pressler. 
All certificates accompanied by field-notes received at the 
general land office are entered in the register of the class to which 
such certificates belong. This has been the practice or custom since 
the organization of the general land office. On these registers the 
columns headed “ Cert. R. or N. R.” indicate whether the certificate, 
by virtue of which the survey was made, was returned with the 
field-notes at the date given in the next column. If so returned, the 
letter “ R.” is inserted in said column beneath said heading. If not 
returned, the letters “ N. R.” were so inserted. I hereto, as a part of 
my deposition, attach a certified extract from vol. 1 of register of 
third (3rd) class claims sé far as the same relates to the Thomas P. 
Rutledge survey in Fannin county, which extract is marked “ Ex- 
hibit A.” I also attach a certified extract from vol. 3 of the register 
of third-class claims, so far as the same relates to the Thomas P. 
Rutledge survey in Tarrant county, Texas, which extract I mark 
“ Exhibit B.” 

No certificate in the name of Wm. Sparks has ever been returned 
to this office (the general Jand office). 

A head-right certificate jor one league and one labor of land, num- 
bered 104, was issued by the board of land commissioners of Sabine 
county in February, 1838, to Wm. F. Sparks. This original certifi- 
cate, with field-notes of a shrvey of one labor of land in Nacogdoches 
county, Texas, was return#d to this office and patented in July, A. 
D. 1845. These papers are found in file No. 368, Nacogdochies, 1st 
class. In file No. 820, Nacogdoches, lst class, is found unlocated 
balance certificate numbered 528-627 for one league, with field-notes 

of a survey of one-third of a league in Van..Zandt. county. 
687 This was patented in) February, 1854. In file No. 1200, Bexar, 

lst class, is found urflocated balance certificate No. 3125-3226 
for two-thirds of a league, with field-notes of a survey of two-thirds 
of a league in Taylor county, Texas, patented Sept. 20, 1854. . 

In file No. 809, Nacogdothes, 1st class, I find a set of field-notes 
for 16,490,000 square varas in Hopkins and Titus counties, originally 
surveyed September 4, 1851, by virtue of Phillip Mason head-right 
certificate No. 751. The Mason certificats proving fraudulent, his 
field-notes were adopted for the Wm. F. Sparks U. B. certificate No. 
528-627. This Sparks application to the Mason survey was aban- 
doned October 19, 1853, on account of conflict. I find no other re- 
turns in the records of this office in the name of Wm. F. Sparks. 

There have been no field-notes of any survey by virtue of the 
Thomas P. Rutledge conditional certificate returned to this office, ex- 
cept those of a survey in Fannin county, to which reference has 
hereinbefore been made. The letter now exhibited to me and which 
is before me, dated Fort Worth, Tarrant county, Texas, April the 
7th, 1856, addressed to Hon. 8S. Crosby, purporting to be signed ty E. 
M. Daggett, is a letter which was received and answered by the gen- 
eral land office, and is an archive of said office. I hereto, as a part 


of my dep , attach a true copy of said letter, together 
endorsement thereon, and mark the same “ Exhi 
dorsement written with pencil on said letter is in 
”? S. Crosby, at that time the commissioner of 
office. 


Nore.—The letter above referred to, a copy of which is 
exhibit and marked “ Exhibit C,” is admitted by the counsel of all 
the parties to this suit to be in the er stinks of 

and it is further admitted by said counse : 
688 ment on said letter is in the handwriting of 8. Crosby, at the — 
ee time commissioner of the land office.—A. H. Graha ? 
iner. ) 


I also hereto, as a part of my depositions, attach a copy of the 
answer of said S. Crosby, commissioner, to suid letter, a copy of 
which is made “ Exhibit C,” as above stated, and mark the copy of 
said answer “ Exhibit C.” 

W. C. WALSH. 


W. C. WALsH cross-examined by Mr. Cooper, Esq., and Garp- 
NER RucGes, Esq., for interveners, Wm. Dunlap ¢ als., and 
Martha R. Worrall e¢ als. : 


On the old wrapper of file No. 692, Robertson, 3rd class, formerly 
containing the unconditional certificate and field-notes for 320 acres 
surveyed in Tarrant county, concerning which I have testified in m 
direct examination with reference to the endorsements of A. 
McGill and others, there is a faint endorsement in ——— as err 

wn by M.T. 
space oc- 


as can be deciphered, as follows: “ Unc'd’l cert: wi 
Jo. * * * for claim, Dec. 14, ’57, for relocation.” . The 

cupied bY the crosses in said endorsement, as herein written, is now 
illegible by reason of the words “ withdrawn for relocation ” written 
over them by McGill and stricken out by “him” * (or “ line”) in 
ink. I would not undertake to identify the handwriting in which 
this endorsement is written, but I am satisfied that the date Dec. 14, 
57, is not the date originally written. An endorsement such as 
that just quoted would have originally been made by the commis- 
sioner or the chief clerk for the purpose of showing that the certifi- 
cate had been withdrawn. 


(Nore sy Examiner.—The complainants’ solicitors object 

689 to the testimony of witness concerning the memorandum in 

pencil on said wrapper on the ground that the handwriting 

in which the same is written is not proven.—A. H. Graham, ex- 
aminer.) 


Endorsements such as those heretofore quoted by me in my direct 
examinations appearing on the wrapper of file No. 692, Robertson, 
3rd class, are placed on files, in the ordinary course of examination, 
in the land office. Such endorsements furnish to the commissioner 


* The word “him "’ may be line.—“‘ Copyist.”’ 
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or chief clerk the results of examinations made, and generally de- 
termine whether the claim shall be patented or not. 

With reference to the pencil memorandum on said cover or wrap- 
per of file No. 692, Robertson, 3rd class, hereinbefore referred to as 
partially illegible, I would add that some two years ago I examined 
said endorsement with a strong glass. I then read the endorsement 
as follows: “ Unc’d’l cert. withdrawn by M. T. Johnson, agent for 
claim, Dec. 14, ’57, for relocation.” Another date then as now ap- 

ared to have been written instead of said date of Dec. 14, 57. 

his indistinct date began with the letter A. At the time I made 
the examination with the glass, two years ago, the endorsements 
testified by me as having been made by A. B. McGill were on said 
wrapper. 

I cannot state when or by whom said pencil memorandum or en- 
dorsement was written on said wrapper. The pencil endorsement 
was made, however, before the endorsements by McGill. 


(Note.—The solicitors fur complainants and original defendants 
object to the evidence of witness concerning the pencil memo- 
randum on the ground that the evidence of witness discloses that 
he does not know by whom or when said memorandum was made 
nor in whose handwriting the same is—A. H. Graham, examiner.) 


On the same wrapper appears another endorsement in pen- 
690 cil, as follows: “See file 320-3, Fannin, for another return 
in same name.” 

Prior to 1873 it was the custom of the land office to permit lo- 
cators’ agents, attorneys, or owners, or parties controlling claims 
and locations to withdraw certificates or other papers without de- 
manding any authority except letters or statements,.oral or. written, 
that they controlled such certificate and to relocate the same. 

Under the act of August Ist, 1856, creating the court of claims, 
it was the custom or practice of the commissioner of the land office 
to register all unpatented land certificates of the classes named in 
said act, and to present such certificates to the commissioner of 
claims for his action. Each certificate so registered was given a 
number in the margin: of the register. This number was marked on 
the ,certificate, generally preceded by the letters “m’g’l,” and 
an abbreviation of the word “ marginal.” I have examined the un- 
conditional Thomas P. Rutledge certificate No. 134, class 3rd, which 
I now have before me. I do not find it marked with any marginal 
number or evidence of registry by the commissioner of the land 
office. The register in which such land certificates were registered 
was a regularly bound book kept for that purpose by the commis- 
sioner of the land office, which I now have before me. An exam- 
ination of this register or book fails to disclose the registry of the 
unconditional certificate in question. I find the conditional cerfifi- 
cate of Thomas P. Rutledge upon said register, with the marginal 
number 2997 endorsed thereon. I find also that the conditional 
certificate is endorsed “ Reg. mn’g’], 2997. Carleton.” 

I have before me the book kept by the commissioner of claims 


of 
certificate, I refer to certified extract from said 
hereto and as a part of my depositions 
I also attach hereto as a part of my d 
from the register of certificates kept by the 
referred to the court of claims, as herei 
said extract “ Exhibit E.” 

Prior to 1853 it was not the custom of the land office 
were filed therein to mark the same “ filed” or to endorse 
of filing thereon. 

On the wrapper of file 320, Fannin, 3rd class, which 
conditional certificate of Thomas P. Rutl and field-notes 
$20 acres in Fannin county, I find endorsed in pencil the fol 
words and 
13,’49; April 12,68; Aug. 20, 58.” The words and 
this endorsement down to and including “ Aug’t 13, ’49,” are in 
handwriting of Stephen Crosby, at that time chief clerk of 
office. The subsequent dates endorsed were meant to indicate to 
the office that at those dates the file was in the same condition as at 
the first date, August 13, 1849. 

On examination of the file of No. 692, Roberteon, 3rd 
Thomas P. Rutledge unconditional certificate, I find as the contents 
the unconditional certificate No. 134, field-notes for 320. acres of 
land in Tarrant county, Texas, and the old w of said file. 
The py at present covering said file was examined by J . 

a former clerk of the land office, Sept. 27, 1875. At 
692 time the file contained field-notes and old wrapper. May 

1st, 1879, an examination made by Segur, then a in the 
land office, showed the same contents. 

The unconditional certificate is not reported by either examina- 
tion as being in the file, nor is it numbered on the corner, as it would 
have been numbered if in the file at the time of either examination. 
Under the law and instructions of the commissioner the 
examined each file, numbered each paper, beginning with the 
certificate, as“ No. 1.” The field-notes came next to the certificate 
in the order of numbering. Transfers and other miscellaneous 

pers were numbered as they were received into the office. On the 
back of the wra was endorsed under the head of “Contents” a 


list ei papers tha _— in the = seni - a with con 
numbers placed on the papers within. is wrapper 
Robertson, 3rd) “ No. 1” certificate has an ink line run : the 


— certificate, — indicates — bo rt there at the ely. 
eretofore given of examination Segur, respectively. 
The qutaias ant in the handwriting of Joselyn & Segur respectively, 
as recognized by me, both of whom are now , ee: 

ea in examining the file, I found the 


res, to wit, “ Uncond’l certificate not retarned, Aug. 
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certificate in the file, and was surprised to so find it. If it had been 
restored to the file in a proper manner the date of the restitution and 
by whom restored woula have been stated and signed by the chief 
clerk or commissioner on the certificate. I hereto attach a certified 
copy of the wrapper of said file 692, Robertson, 3rd_class, with all 
official endorsements thereon, and mark the same “ Exhibit F,” with 
leave of reference thereto, as a part of my deposition. 
I attach hereto, marked “ Exhibit G,” a certified copy of affidavit 
of W. A. H. Miller as to his part ownership of the Thomas P. 
693 Rutledge duplicate certificate, and also a receipt of W. A. H. 
and T. H. Miller for such unlocated balance certificate. 
W. C. WALSH. 


W.C. Wats cross-examined by Judge A.T. Watts and J. H. 
FIED, Fsq., for original defendants: 


Question asked by Judge Watts. State whether or not the en- 
dorsement in pencil on letter marked “ Exhibit C,” made by S. 
Crosby, would or not, from the rules, customs, and practices of the 

eneral land office, indicate that at that time the Thomas P. Rut- 
edge unconditional certificate was in the file. 


Question objected to hy interveners on account of irrelevancy and 
incompetency, because it calls for matter of mere opinion and con- 
struction of a writing by the wiiness. - 


Answer of W.C. Walsh. It would indicate that the certificate 
was then in the file. It was never the custom of the land office 
to issue a patent unless the certificate was in the office. I have 
before me the original Thomas P. Rutledge unconditional certificate, 
upon which I find the following official endorsement: “File 692, 
Robertson, 3rd class, unconditional (no cond’l) certificate, 320 acres. 
Thomas P. Rutledge.” This endorsement was written by Thomas 
P. Cartmell, who was for a number of years a clerk in the land 
‘office, who died about 1854 or 1855, and whose handwriting I am 
familiar with and recognize in said endorsement. The words “no 
conditional,” as abbreviated, within parentheses in above endorse- 
ment indicated that the conditional certificate was not returned 

with the unconditional certificate and field-notes. I have 

694 often known parties to claim land certificates under parol 

rchase. Many certificates so claimed arein this office, and 

I have known of many such instances outside of my experience in 

this office. Up to a few years ago it was a common practice in con- 

veying certificates to write thetransfer in blank as to the transferrer 

and consideration, the transfer being otherwise complete as to exe- 
cution and acknowledgment. 

W. C. WALSH. 


Re-examined by F. G. Morris, Esq., for compl’ts : 


In my experience either as a land agent or commissioner of thé 
land office I have never had any actuai knowledge of a parol sale 


of a land certificate. 
W.C. WALSH. 
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695 “Exarsit A.” 
! Marginal No.: 3341. 
| Names of grantees: Thomas P. Rutledge. 
a Certificate : 
Where issued: Washington. 
Number: 47. 
Acres: 320. 


District: Fannin. 
696 Locality : On the waters of North Sulphur. 
Patented: —. 
Cert., R. or N. R.: R. 
Date of return: Jan’y 12, ’48. 
File No.: 330. 


Tue Strate or TExas: 


I, W. C. Walsh, commissioner of the moe land office 
State, do hereby certify that the above and my @ correct 
~ —- from the register of 3rd-class claims, vol. areliives of 
ae is office. 

In testimony whereof I have hereunto set my hand and affixed 
the impress of the seal of said office, at the city of Austin, this the 
17th day of November, A. D. 1885. 


of waid 


y 
, [SEAL.] W. C. WALSH, 
7 ! 697 “ Exarsit B.” 

Marginal No.: 7905. te 

Name of grantee: Thos. P. Rutledge. 

Certificate : 

Where issued : Gonzales. 

Number: 134. 

Acres: 320. 

District: Robertson. 
688 Locality: About # miles from Fort Worth. 
~ a Patented: —. 

Cert., R. or N. R.: R. 

Date of return: Oct. 4, 52. 

File No.: 692. 


Genera Lanp Orricr, Austix, November 23, 1886. 


I, W. C. Walsh, commissioner of the general land office of the 
State of Texas, hereby certify that the above and foregoing is a cor- 


he 


gee as 
ae Ce 
ees 


276 THOMAS H. 
rect extract copy from register of third-class claims, volume one (1), 
of the archives of this office. 
In testimony whereof I hereunto set my hand and affix the im- 
press of the seal of said office the date above written. 
[SEAL. ] W. C. WALSH, 
Commissioner. 


699 “Exnuisit C.” 


[On margin, in pencil:] Thos. P. Rutledge, 320 acres, is on a sur- 
vey of about one league, marked on map “Wm. Sparks.” We find 
no deed on file to M.T. Johnson. A copy of Sparks’ field-notes will 
be necessary in order that we may determine whether Sparks’ sur- 
vey is defective or not. 


Fort WortH, TARRANT County, 
Texas, April the 7th, 1856. 
Hon. S. Crosby. 

Sir: I want you to answer this letter by the return mail or as 
soon as you can, whether the Rutledge 320-acre survey, lying near 
this place, is all returned and titled from said Rutledge to Col. 
Johnson, and all about its true situation & if a patent can now 
ishew, &c., and * rams inform me if patents can now be ishewd from 

our office on Peters Colloney certificates whare there is no conflict. 

wrote oe some time since and am looking anxiously for the an- 

swer. I hope you will comply immediately and very much oblige, 
Your friend, E. M. DAGGETT. 


Hon. 8S. Crosby, gen’! land office. 


I, W. C. Walsh, commissioner of the general land office of the 
State of Texas, do hereby certify that the above is a true and correct 
copy of an original letter now on file in this office. 

n — wliereof I have hereunto set my hand and affixed 
the impress of my official seal this November 22nd, 1886. 
(SEAL. ] W. C. WALSH, 
7 ' ; Comm’r Gen'l Land Office. 


700 “Exnisit C.” 


GENERAL Lanp OFrice, Austin, April 18th, 1856. 


E. M. Daggett, Esq., Fort Worth, Texas. 


Dear Srr: I have to say, in reply to your favor of the 7th inst., 
that the Thomas P. Rutledge 320-acre claim is on a survey of about 
1 league, marked on map “ Wm. Sparks.” I find no deed on file to 
M. T. Johnson. A copy of the Sparks field-notes is necessary in 
order that we may ascertain whether his survey is defective or not. 

Patents can issue on Peters Colony surveys where there is no con- 
flict existing. 

Very respectfully, your ob’t servant, S. CROSBY. 


“Exnuisit D.” 


702 No.: 134. 
Date: 12th Oct., 1846. 
By whom issued : B’d l’d comm’rs Gonzales Co. 
To whom issued: Rutledge, Thomas P. 
Quantity in acres: 320. 
Cond’l or uncond’]: Uncond’1. 


: 3. 
Presented by: M. T. Johuson. 
Alleged owner: M. T. Johnson. 
Remarks: Approved Dec. 11th, 1857. 


GenerRaL Lanp Orrice, Austin, November 28, 1886, — 

I, W. C. Walsh, commissioner of the general land office of the 

State of Texas, hereby certify that the foregoing is a true and cor- 

rect extract copy from the report of the commissioner of claims filed 
in this office under the act of August Ist, 1856. 

In testimony whereof I hereunto set my hand and affix the im- 
press of the seal of said office the date first above written. 
[seat] W. C. WALSH, 

Commissioner. 


703  “Bynrerr E.” 


M’g’] No.: 2997. 

No. of certificate: 47. 

To whom issued: Thomas P. Rutledge. 

By whom issued: B. L. C., Washington Co. 
Date: March 10th, 1839. 

——— in acres: 320. 

Class : 


Cond’! or uncond’l: Cond’. 
Gen. I'd office file: 320 Fannin Co. 
Remarks: Unconditional; not returned. 


General Lanp Orricsz, Austin, November 23, 1886, 
I, W. C. Walsh, commissioner of the general land office of the 
State of Texas, hereby certify that the above and foregoing is a true 
and correct extract copy from the register of head-right certificates 
presented by the commissioner of the general office to the 
commissioner of claims, under act of August Ist, 1886, said register ~ 
being an archive of this office. 
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In testimony whereof I hereunto set my hand and affix the im- 
press of the seal of said office the date first above written. 
[sEaL. ] W. C. WALSH, 
, Commissioner. 


704 “ Exaisit F.” 


[Endorsed:] Contents: No. 1, certificate; No. 2, field-notes; No. 
3, old ar o. 4, —. Sept. 27,’75. Josselyn. May 1,’79. Segur. 
A. B., vol. —, p. —. 

Endorsed :} Tarrant. 56. File692. Robertson, 3d class. Thomas 
P. Rutledge, 32 acres. See 320, Fan., 3, con. cert. See old wrapper 
inside. Certificate No. 134. M’g’l, 7905. 


GENERAL Lanp Orrice, Austin, November 23, 1886. 


I, W. C. Walsh, commissioner of the general laud office of the 
State of Texas, hereby certify that the above and foregoing is a true 
and correct copy of the official endorsements on the wrapper now in 
use of file 692, Robertson’s 3d class, in the name of Thomas P. Rut- 
ledge, by virtue of unconditional certificate. 

In testimony whereof I hereunto set my hand and affix the im- 
press of the seal of said office the date above written. 

[SEAL. ] W. C. WALSH. 


705 Srate or Texas, Travis County : 


This day came and personally appeared before me, the under- 
signed gabbesiay, W. A. H. Miller, of the firm of W. A. H. and T. 
H. Miller, and made oath and says that said firm are the legal and 
bona fide part owners of the unlocated portion of 3rd-class duplicate 
certificate for 320 acres issued to Thos. P. Rutledge Sept. 8th, 1876, 
by commissioner of the general land office. 

W. A. H. MILLER. 


Sworn and subscribed to before me this March 14, ’77. 
J. J. GROOS, Commias’r. 


[in pencil :] See voucher file 2672, per P. A. 
(Endorsement on back of above:) File 85. Refugio, 3d class. 


Thomas P. Rutledge. Aff’t of ownership. Filed May 23,’'77. J.J.- 


Groos, com’r. 


Received from general land office unl’d bal. certificate No. 22-114, 
issued to Thomas P. Rutledge by commissioner G. L. O. for 240 acres 
of land on the 23rd day of March, 1877. 

W. A. H. & T. H. MILLER, } Owners, 
— —, Agent. ° 


706 (Endorsement on back of receipt:) File 85. Refugio, 3d 
class. Thos. P. Rutledge. 


v 


ee — 
ee 
> 


Gewerat Laxp Orrice, Austin, November 23rd, 1886. 

I, W. C. Walsh, commissioner of the general land office of the 

State of Texas, hereby certify that the fo is a true and cor- 

rect copy of the original affidavit of ownership and ome 

with all and every endorsement thereon, now on file in this office. 
In testimony whereof I hereunto set my hand and affix the im- 

press of the seal of said office the date above written. 


[seat.] W. C. WALSH, 


707 ' J. H. Cotzgtt, being sworn for complainants, testifies as fol- 
ows : 


Examined by F. G. Moruis, for complainants: 


I reside at Austin, Texas. I have bought and sold land certifi- 
cates as a business from 1850 to this date, Nov. 22, 1886, ex dur- 
ing the war. I have during that period been familiar with the 
business of buying and selling land certificates and the manner of 
transferring the same. It has been my experience that such cer- 
tificates were always transferred in writing. I have known of the 
transfer of a land certificate by parol. They have always been trans- 
ferred in writing. It has always been the custom of men dealing in 
land certificates to make transfers of the same in writing. I have 
located a good deal of land since 1854. 

J. H. COLLETT. 


Cross-examined by A. T. Watts, Esq., for original defendants: 


I cannot say what other dealers in land certificates did in trans- 
ne ne I only know what my dealings were and have 
never known of such transfer being made by parol. : 

I have never had offered me any certificates for sale where there 
were not transfers written by any of the owners, I have examined 
many files in the land office whereon there were no written transfers of 
certificates. I have often seen in the land office certificates of which 
there were no written transfers or in the chain of transfers of which 
there were breaks or missing links. 

I cannot say what was the custoin of parties owning and selling 
land certificates who were not engaged in the business of buying 

and selling such certificates and have no knowledge of the 
708 custom of others than regular dealers. 


Re-examined by complainants : 
My knowledge of the custom of transferring certificates is based 


upon my own experience and my observation of the dealings and 
transactions of others. : 
J. H. COLLETT. 
Sworn to and subscribed before me this 22nd day of November, 


A. D. 1886. 
A. H. GRAHAM, Examiner. 
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709 T. L. Wren, a witngés for intervener defendants, being 
produced, sworn, and éxamined by GarpneR Rucates, Esq., 
solicitor for said intervener defendants, deposes and says : 


My name is T. L. Wren; 47 years of age. I reside at Austin, --4 
Texas, and tny occupation is that of a land agent. I have had in | 
my possession some papers of I. R. Worrall since hisdeath. I came 
into possession of said papers in the following manner: I requested 
John Worrall, a brother of said I. R. Worrall, to send me all of the 

pers of said I. R. Worrall in his possession pertaining to Texas 

ands. He did so, and I received them early in the month of April, ? 

1886. I made this request because I was the agent of the I. R. Wor- 
rall heirs, and the papers were sent to me as such agent. Said 
papers came to me by express, enclosed in a small wooden box. Said 

pers consisted of letters, patents, transfers, &c., &c. The papers 

ave been in my possession ever since the date of their ge 2 I 

have carefully searched through and examined said papers. re 
is not among said papers a transfer from John A. Green to Adaline 
S. Worrall conveying the John Childress certificate or any part 
thereof, nor did I find any other transfer of any character from said 
Jno. A. Green to Adaline S. Worrall. I did not find among said 
papers a deed from George Childress to John A. Green, and there is 
no such deed or transfer among said papers. There is no transfer 
or deed from John W. Childress to John A. Green among said 
papers. There is no deed or transfer from John W. Childress to John 
Q. Sinclair, nor from J. Q. Sinclair to J. C. Darden among said 

pers of I. R. Worrall. There is no such deed or transfer from J. 
C. Darden to M. W. Townsend among such papers, nor from M. W. | 
Townsend by assignee in bankruptcy to I. R. Worrall. ’ 

I found among said rs a deed of partition between 1: 
710 George R. Childress and rR Worrall, dated May 21st, 1870, 
the same being attested by John W. Childress and John A. ; 
Green. The said John Worrall from whom I obtained said papers 2 
| resides at Viola, Lynn county, Iowa. . | 
T. L. WREN. 


T. L. Wren, being examined by F. G. Morris, Esq., solicitor for 
complainants, deposes and says: i 


I have been engaged ig the land agency business since June, 1872. 
In the course of my business I have had occasion to examine the 
title to a great many land certificates and to lands in this State. I 
have bought and sold a good many land certificates and have ob- 
served many such transactions between others to which I was not a 
party myself. By examination of titles to lands and land certifi- 3 
cates I have become acquainted with the customary method of if 
transferring land certificates that prevailed before I became person- 
ally engaged in the business of a land agent. According to my ob- 
servation it has been the custom to transfer land certificates by 
written transfer as far back as my experience and investigations 
have extended. I have never known, either from investigations of 
titles that antedated my business experience nor from my own ex- 
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‘ wns to and subscribed before me this 23rd day of November, 
Ee Teg A. H. GRAHAM, Examiner. 


711 JoszpH Spence, a witness produced and sworn, being ex- 
amined by F. G. Morris, Esq., solicitor for complainants, de- 
poses and says: 

I have been engaged in the land business since 1870. That line 
of business has led me to investigate titles to lands and land certifi- 
cates. I was commissioner of the land office of Texas from 
September, 1867, to February, 1870. During the period from 1867 
to the present I have had occasion to examine many titles to lands 
and land certificates. In examining titles to such land certificates 
I have found the almost universal custom to be to transfer such cer- 
tificates by written transfer or assignment. I do not remember to 
have ever learned from my own observation of a transfer of such 


certificate by parol. 
JOSEPH SPENCE. 


JoszPH SPENCE, cross-examined by Mr. CoopRr, for intervener de- 
fendants, deposes and says: 3 


I was commissioner of the land office in 1868. The first knowl- 
edge that I had of the Thomas P. Rutledge survey in Tarrant count 
was after the Childress su had been made and returned. Dr. I. 
R. Worrall controlled the Childress survey and was anxious to get 
a patent upon it. Upon examination of the Childress survey it was 
ascertained to cover the Thomas P. Rutledge survey. Mr. A. B. 
McGill, who was chief clerk of the land office, referred to me both 
the Childress and the Rutledge papers, with the information that 
the Rutledge certificate was not found among the papers of the file. 
We then together examined the papers, but failed to find the certifi- 

cate. I remarked to him that we had better not patent until 
712 further investigation. Shortly afterwards Dr. Worrall in- 
sisted upon the — issuing on the Childress certificate, 
and we, not finding the Rutledge certificate, determined to issue the 
patent on said Childress certificate, and did so. 
JOSEPH SPENCE. 


JoszPH SPENCE, g examined by A. T. Warts for the original 
defendants, deposes and says: | 

It is common in this State in transferring land certificates to leave 
the name of the transferer blank, and such certificates frequently 
paseed through many hands, when finally the name of the person 
36—1086 | 
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locating the certificate was inserted as the transferee and patent 
issued to him. 

I knew Dr. Worrall during the war, and I knew Mrs. Adaline 8. 
Worrall, wife of Dr. Worrall, in 1867, 68, and ’69. I saw her last, 
I think, in the early part of 1870. During the time I knew Mrs. 
Worrall I conversed with her frequently. She was a very intelli- 

nt lady, and I had no reason to suspect that she was insane. The 
xomestead was the only property of said Dr. and Mrs. Worrall 
that I knew of their having or owning. I think they disposed of 
this homestead about the time they left here (Austin), which was in 
the latter part of 1870. 


(Interveners object to the statement of witness touching the dis- 
position of the homestead on the ground that the deed of convey- 
ance is the best evidence of the time and sale-—A. H. Graham, ex- 
aminer.) 


I left Austin, Texas, in August, A. D. 1870, and returned in No- . 


vember, A. D. 1870. When I left, in August, I think Dr. Worrall 
and his wife, Mrs. Adaline S. Worrall, were living in their home- 

stead. I think they removed from Austin during my said 
713 absence, and it was reported in Austin in the latter part of 

the year 1870 that Mrs. Worrall had died. Dr. Worrall is 
dead. It is my best impression that he died about a year after his 
wife’s death—that is to say, in the latter part of 1871 or the early 
part of 1872. 

I knew L. W. Collins very well about September, 1869. He was a 
resident of Austin at that time. He is dead. He must have died 
about 1874 or 1875. He was a notary public. 3 
JOSEPH SPENCE. 


JosePH SPENCE, being cross-examined by GARDNER Ruaaty, Esq., 
for interveners, deposes and says: 


I knew nothing about the financial condition of Dr. Worrall when 
he lived at Austin. The only property that I knew of his owning 


was the homestead, as stated. 
JOSEPH SPENCE. 


, Srorn. to and subscribed before me the 23rd day of November, 
sisi A. H. GRAHAM, Examiner. 


714 A. B. McGii1, being produced, sworn, and examined by 
F. G. Morris, Esq., deposes and says: 


I was clerk in the general land office at Austin, Texas, from about 
A. D. 1859 until 1866, with the exception of a short period towards 
the close of the war. I was chief clerk in said office from 1865 or 
1866 until 1870—that is, during the incumbencies of the office of 
commissioner by Francis M. White and Joseph Spence, respectively. 

I have before me land office file No. 692, Robertson, 3rd class, 
Thomas P. Rutledge, including the old wrapper formerly covering 
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ink on said 
handwritin 
certificate by Ist A 
are also in my handwriting and 


He was engaged 


locating. 


715 for relocation,” nor 
examined said file 
two endorsements hereina 


therein. 


Francis M. White was commissioner of the 
in 1857. Robert M. Elgin was chief clerk in said office in that year 
and was continuously such chief clerk until the close of the war. 
uainted with said Robert M. Elgin. I am well ac- 
quainted with his handwriting and have seen him write frequently. 

I have examined the faint 
the old wrapper of file No. 


I was well a 


for relocation.” Said 
said chief clerk, Robert M. Elgin. Said 
old wrapper is in the following wo 
Withdrawn by M. T. Joh 
relocation.” 


716 The space 


il memorandum on said old 
words in ink “ withdrawn for reloca- 


The words just quoted, “ withdrawn for relocation,” written in 
with a line drawn through them, are i 
ords “ forfeited for non-return of uncondi 
1857,” written in ink on said old wrapper, 
were written by me. These two 
endorsements, I would say, from the color of the ink and the ap- 
rance of the writing, were written at or about the same time. 
hese indorsements were made by me while I was chief clerk of the 
land office as aforesaid. 
I knew M. T. Johnson from about 1850 to the time of his death. 
constantly in trading and sometimes in land 


He was a man of wealth and did not follow the ovcupation of a 
land locator, although he dealt a great deal in land certificates and 
land locating. | 

I have no recollection of having seen the 
on the old file wrapper of file No. 692 above 

of writing over the same in ink the endorsement “ withdrawn 
have I any recollection of ever ha 
revious to the time when I inade 


A. B. McGILL. 


A. B. McGrt1, being examined by Mess. Coorpzr & Ruec.zs, for 
interveners, deposes and says: 


I first went into the land office as a clerk about 1839, during the 
incumbency of the first commissioner, and remained in said office 
until 1846, when I was elected county clerk of Travis 
the period between 1846 and 1859 I was not connected w 
office. During the interval between 1846 and 1859 I was frequently 
in the land office and was acquainted with the officers and employees 


said file. I have examined the faint 
wrapper written under 


1] memorandum 
to, at the time 


morandum 
as stated in my direct examination, 
which pencil memorandum is written under the words “ withdrawn 
pencil memorandum is in the handwriting of 
rhe 


on said 
figures: “ Uncond’l. ‘ 
nson, XX xxxxxxxxx Des. 


us occupied by the undecipherable 
the fon ents apm he for the insertion of 
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(8) letters. From th¢ appearance of the endorsements on said old 
wrapper I would say that the said pencil endorsement was made 
thereon prior to the time when I made the endorsements in ink re- 
ferred to in my direct examination. 

According to the customs and rules of the land office only the 
commissioner and the chief clerk of said office were authorized to 
make memoranda or endorsements such as those above quoted on 
files, except that sometimes the other employees might make mem- 
oranda on files in pencil to be submitted to such commissioner or 
chief clerk. : 

Such endorsements as were made by the commissioner and chief 
clerk were made in order to establish the validity or invalidity of 
conflicting claims, if there were any conflict. 

I have examined the original unconditional certificate of Thomas 
P. Rutledge in file No. 692, Robertson, 3rd class. Said certificate is 
endorsed as follows: “ File No. 692. Robertson, 3rd class. Un- 
cond. (no. cond’l) cert., 320 acres. Thomas P. Rutledge.” 

I cannot be positive as to the handwriting in which said endorse- 
ment is written. The words M. T. Johnson endorsed on said old 
wrapper of file No. 692 near the bottom are in the handwriting of 
Robert M. Elgin, then chief clerk as aforesaid. Placing his name 
in that place would indicute, according to the usages of the land 
office, that M. T. Johnson controlled the certificate and location. 

I knew I. R. Worrall very well. He is dead, according to common 
report. He died about 1871 or 1872, I think. I cannot be positive 
as to the exact time. Prior to the death of Dr. Worrall and his 
wife (the latter of whom died before her husband) I sent, for Mrs. 

Worrall, a few papers toa relative of Mrs. W.,I think, in 
717. Ohio. I knew Mrs. Adaline S. Worrall, wife of Dr. I. R. 

Worrall, during the years 1869 and 1870. She must have 
left Austin the latter part of the summer or early fall of 1870 or 
1871. She died shortly after—within a few weeks after—leaving 
Austin. I was at her house almost daily in 1869 and part of 1870. 
I detected nothing wrong in her mental condition. She -was re- 
garded as a woman of superior intelligence and uncommon order 
of intellect. Just before the time when she left Austin I understood 


‘that her mind ee away. The night before she left I sat up 


with her to protect her from violence against herself. On that oc- 
casion she seemed rational enough and [ could detect nothing indi- 
cating insanity. Several others were present on that night. Among 
them, I think, was a brother of Mrs. Worrall by the name of Cook. 
A. B. McGILL. 


A. B. McGii1, being examined by Mr. Fietp, for the original 


/Aefendants, deposes and says: 


I knew Mrs. Adaline S. Worrall from 1859 or 1860 until thé time 
she left Austin. From the time that I first knew Mrs. Worrall until 
September 30th, 1869, and afterwards, I never suspected or heard 
any breath of suspicion that she was otherwise than perfectly sane 
and highly intelligent. The evening before she left Austin, as herein- 
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(The question is objected to by counsel for intervener defendants 
on the Sm of immateriality and incompetency.—A. H. Graham, | 
examiner. 


| Answer of A. B. McGill. I do know of a transaction between said 
( parties with reference to said land. The transaction occurred in the 
| general land office at Austin, Travis county, Texas, shortly after 


issuing the Childress patent, as above stated. 


(Same objection interposed by interveners to the answer as to 
| question. —A. H. Graham, Ex.) 


: Question by Mr. Field. Who was at that time —— 
¢ — oe certificate to the land covered by the Rutledge 
f certificate 


~~ Answer of A. B. McGill. E. M. Daggett was claiming said land 
under said certificate at that time. 

Question by Mr. Field. State what the transaction was between 

{ I. R. Worrall and E. M. Daggett with reference to said land. 


(This question objected to by counsel for complainants and for 
interveners because it calls for oral testimony concerning a sale of 
" land without laying proper predicate and because it is secondary 
[ = that is od. for and because it is hearsay.—A. H. Graham, 
f : 


Answer. Capt. Daggett came into the land office while I was sit- 
ting at my desk. I gave him a seat by me, and he told me what 
Worrall p to do in regard to the claim that he, Worrall, held 

over his, Daggett’s, home in Tarrant county. He told me 
719 that Worrall had offered to take $300 and deed to him, Dag- 
gett, the 320 acres held by him, Worrall, under the Childress 
certificate. In a moment afterwards Dr. Worrall caime in: 
— I advised Capt. t to pay the $300 and take Worr: 
Very few more words were en. 
| Question by Mr. Field. In what connection was Mrs. Worrall 
name used in to Daggett’s purchase from Worrall of his 
claim under the Childress Socation ? 
(Objection by counsel for interveners on the ground of incompe- 
—A. H. Graham, Ex.) 


s deed. 


Answer of Mr. McGill. Mrs. Worrall’s name was not mentioned 
in this conversation. Before the conversation referred to above I 
understood and knew that Capt. Daggett asserted claim and title to 
the 320 acres in Tarrant county under the Thomas P. Rutledge 


survey and was living on it. 
A. B. McGILL. 


Subscribed and sworn to before me this 24th day of November, 
A. D. 1886. 
A. H. GRAHAM, Examiner. 


720 J. W. LawRENcE, being produced, sworn, and examined by 
F. G. Morris, Esq., solicitor for complainants, deposes and 
says: | 


I have been engaged in the land business since 1847. During 
that time I have bought and sold and seen others buy and sell thou- 
sands of land certificates. The customary method of transferring 
land-certificates since I have been in the business has been by writ- 


ten transfer. I have never known of a transfer by oo 
J. W. LAWRENCE. 


Sworn to and subscribed befure me this 24th day of November, A. 
D. 1886. 
A. H. GRAHAM, Examiner. 


721 Ruoaps Fisuer, being produced, sworn, and examined by 
F. G. Morris, Esq., solicitor for complainants, deposes and 
says: 

I have before me the old file wrapper of file No. 692, Robertson, 
3rd class, Thomas P. Rutledge. I find an indistinct pencil memo- 
randum endorsed on said wrapper as follows: " 

“Unc'd’l. Withdrawn by M.T. * * * OO 
* * * of claims, Dec. 14, 57, for relocation.” 

There is a letter ahove “ Dec.” on this wrapper, a capital “A,” 
formed like a small “a”—thus, “a.” The words “ Unc’d’l; with- 
drawn by M. T.” is in one handwriting. The words“for * * * 
of claims” are in the same handwriting as the words preceding. 
The words “ Dec. 14, ’57,” I think, are in a different handwriting 
from the preceding part of the endorsement, and the words “ for re- 
location” are in a handwriting different from either of the hand- 
writings of the other portions of the endorsement. I am acquainted 
with the handwriting of Robert M. Elgin, formerly chief clerk of 
the land office. I am very positive that no portion of the endorse- 
ment referred to is in the handwriting of said Robert M. Elgin. 

RHOADS FISHER. 


Ruoaps Fisner, being examined by Mr. Cooper for intervener 
defendants, deposes and says: 


The name M. T. Johnson endorsed in pencil near the bottom of 
said wrapper looks like the handwriting of Robert M. Elgin. The 


initial letters “M. T.,” as written in the name: M. T. Johnson, near 
the bottom of the wrapper, and in the same name as written’ 


722 


us, 
ing the initial letters “M. T.,” 
and the letter“ J” commencing the name J . 
the lower part of said wrapper, are similar in this respect, tha 
are written altogether above the line—that is, no part of th 
are drawn lower than the line on which the words are wr 
There is a t dissimilarity between the handwritings in which 
the words “ M. T. Johnson ” is written and that in the pencil 
memorandum is written ; too great a dissimilarity for both to have 


been written by the same Nn. 
. ith RHOADS FISHER. 


‘ Seis and sworn to before me this 24th day of November, A. 
pee Me A. H. GRAHAM, Braminer. 


723 W. H. Cunptrr, being produced, sworn, and examined by 


F. G. Morris, Esq., solicitor for complainants, deposes 
says: 


I have been en in the business of trading in land and land 
certificates since 1852. During that time I have bought and sold 
many land certificates, and have seen many such certificates ) 
and sold by others. According to my own experience in such trans- 
actions and from my obeervation of such transactions by others the 
customary method of transferring land certificates has been by writ- 
ing. I never bought one myself nor knew of others buying one 


where the transfer was by parol. : 
W. H. CUNDIFF. 


Subscribed and sworn to before me this 25th day of November, 


A. D. 1886. 
A. H. GRAHAM, Examiner. 


724. Tue Srate or Texas, \ a 
County of Travia, 4 


I, A. H. Graham, the undersigned examiner, duly appa by 
the annexed commission, issued out of the United — court 
of the northern district of Texas, to diligently examine, on their 
a corporal oaths, the witnesses named in said commission 
and such other owe or persons as might be produced before me 
as witnesses on behalf of any one of the several ea to the cause 
mentioned in the ca hereto, having been duiy sworn and quali- 
fied as euch examiner, do hereby certify that the witnesses whose 
depositions are hereto annexed, to wit, W. C. Walsh, J. H. Collett, 
T. L. Wren, Joseph Spence, A. B. McGill, J. W. Lawrence, Rhoads 
Fisher, and W. H. Cundiff, were severally produced before me at 
Austin, Texas, and examined orally by respective counsel for 
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the several parties to said cause, in my presence; that each of said 
witnesses personally appeared before me, and, being: by me sworn 
with uplifted hands to speak the truth, the whole truth, and nothing 
but the truth, was examined as aforesaid; that I then ed to 
carefully read to each such witness his deposition as it hereinbefore 
appears written down, to him, and after such reading and correcting, 
as hereinbefore appears, he subscribed in my presence and then 
made oath to the truth of said deposition as subscribed by him. 

[ further certify that the examination of said witnesses began on 
the 22nd day of November, A. D. 1886, and was continued from day 
to day until the 25th day of November, A. D. 1886, on which day 

said examination was concluded and closed. 
725 I further certify that the fees— 


For taking said depositions-..............--...-----... $52 50 
Cash paid for land-office fees............----......---- 5 00 
Cash paid for postage, &c_-.....--..-.---.....-------- 30 

TE acninsitscncdnpienieennation cane eminn sme tepemipipinipaatinn 57 80 


Have been paid to me by the several parties to said cause, each 
party contributing his proportional share of said amount—that is 
to say, that the complainants, the original defendants, and each set 
of intervener defendants have paid to me one-fourth of said amount. 
In testimony whereof I have hereunto set my hand on this the 
26th day of November, A. D. 1886. 
A. H. GRAHAM, Examiner. 


Endorsed : Opened and filed Feb’y 5th, 1887. A.J. Houston, cl’k, 
by Jas. D. Adams, dep’ty. g 


726 Ww. D. Foster et al. 


v8. 
Texas & Paciric R’y Co. e al., Defendants; 
Thomas K. Miller e al., Interveners; Wm. Chancery No. 88. 
- Dunlap et al., Interveners; Martha R. Wor- 
rell e al., Interveners. 


Suit pending in United States circuit court in and for the northern 
district of Texas, at Dallas. In equity. 


Interrogatories to be  morgge: to complainants, Thos. H. Miller, a 
resident citizen of Travis county, Texas; Wm. A. H. Miller, 
a resident citizen of Llano county, Texas; M. F. Nichols and A. J. 
Nichols, resident citizens of Runnels county, Texas, to each and 
all of said witnesses. 


lst. Please state your place of residence and your age. 

2nd. Were you ever acquainted with one Alsey 8S. Miller and 
Permellia Miller? If yea, please state whether any relationship 
existed between them, and, if yea, what relationship they bore to 
each other and how and from what information you know this. 
Are they dead or living, and, if dead, when and where did they die. 


yourself, if any, or about whose birth or death you have no personal: 
recollection, if any, whether or not | pent 
by said Alsey 8. Miller or Permellia Miller or eo 
count in the family commonly ce sage as true by the members of | 
the family, as to the births and deaths of children older than your- 
self, if any; if 80, give such statement or report about Or 
deaths of children of said Alsey S. Miller and Permelia Miller, 
where your recollection does not serve you. | ‘ 
5th. Did you ever know one Thomas P. Rutledge; if yea, when, 
where, and how long did you know him; were you related to him 
in any manner; and, if so, how related? | 
6th. Did you ever hear of Thomas P. Rutledge making any will; 
if yea, when did you first hear that said Rut made a wil, and. 
how and through what means and under what circumstances did 
yon nnae that said Rutledge made a will? Auswer fully and par 
ticu ' 7 
7th. Ht you have answered that you heard that Thomas P. Rat- 
ledge made a will and stated the time when you first heard of it, please 
state whether or not you, prior to that time, ever had any intima- 
tion, information, knowl , or belief of any fact or facts or cir- 
cumstance or circumstances which led you to think or suppose or 
suspicion that said Rutledge ever made a will. 
728 8th. If you have said that you have heard that Thomas P. 
Rutledge made a will and stated when you received your 
information on this subject, you will please now state whether you 
at the same time had or received information of the contents of said 
will. Have you learned whether or not said will contained any pro- 
visions Se you? If yea, when did you first obtain this in- 
formation? At the time you received the first communication or 
information as to the existence of such a will, or at a later period; 
when and under what circumstances and from whom 7? 
9th. Have you learred or received any communication or infor- 
mation as to whether or not said will was ever probated? If yea, 
when did you first receive any information, know or belief as 
to the p or about the probate of said will, and from whom and 
under what circumstances? ae 
10th. Have you received any information of a spent fo 
brought in Gonzales county in 1852 to contest the validity of said 
will or to set aside said will or the probate thereof, or other suit about 
said will in Gonzales county, Texas? If yea, when did you first 


receive information, know] or belief of such a suit ha 
ae or instituted, and how did you receive such a 
tion 

a ee received any information or heard anything about 
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any land certificate or certificates having been issued to Thos. P. 
Rutledge? Ifso, when did you receive your first information of the 
existence of said certificate, and how did you receive such 
729 information? Have you learned of their location? If so, 
when did you first learn of such certificate or certificates being 
located? 

12. Have you ever given any one any authority to do anything 
for you with or about any land certificate or certificates issued in the 
name of ‘Thos. P. Rutledge, or any land which may have been located 
by the same? If so, state what authority and to whom you gave 
such authority and when. Is that all the authority you ever gave 
any one on this subject or about said land certificate or locations ? 

13th. Did you ever do anything with or about said certificates or 
locations made by the same prior to the institution of this suit in 
1884? If so, please state what you did when you did it. 

14th. Please state whether you ever did anything in reference to 
abandoning or adhering to any location or locations made in Tar- 
rant county, Texas, by any certificate issued in the name of Thos. 
P. Rutledge and what were and have been your purposes and inten- 
tious about abandoning or not abandoning said tendons: 

15th. State whether or not you ever witiedaew or caused to be with- 
drawn or authorized any one to withdraw from the general land office 
of Texas any certificate or certificates issued in the name of ‘Thos. P. 
Rutledge, which had been located and returned to said land office. 


To Thos. H. Miller only : 


16th. Please examine the file in the general land office of Texas 
containing the locations and field-notes of surveys made by 
730 virtue of the certificate described in the last preceding inter- 
agers Byes a written power of attorney, dated Sept. 18, 1876, 

purporting to be signed by William L. Foster and Eliza Ann Foster, 
relict of Thos. P. Rutledge, deceased, and obtain a copy from the 
commissioner of the land office and attach to your answer, marked 
for identification. 

17th. Do you know who wrote the body of such instrument? If 
so, state who wrote it. 

18th. If you have said you wrote said power of attorney, please 
state what you did with it before it was signed; whether it went out 
of your possession, and, if yea, how and who, if any one, received it 
from you, and whether you afterwards received it; if yea, how and 
from whom. ) 

19th. If you said you delivered said draft or power of attorney to 
any one and that it came back to you through the United States 
mail, please state what condition it was in when thus received, and 
what you next did with it. If you sent it anywhere, state to whom 
and how you sent it, and whether with or without any written com- 
munication ; and if with a written communication, have you such 
original communication? If not, and you have a copy thereof, 
please state when such copy was made and whether such copy is a 
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true an eieaapign a of the - ication sent by you with s 
power of attorney, and attach said copy to your answers, marki 
Sak iin toe ed hn rted with the custody of eaid 
20th. If you have sai t you pa | said 
power of attorney twice, state whether_or not you received it a 
second time, and whether. with or without a communication 
731 to you in writing; and, if so, how and through what channel 
did you receive said power of attorney or commanication, 
and state what was the condition of said power of attorney when 
thus returned. | 
2lst. Are you acquainted with William L. Foster and were you 
acquainted — Eliza Ann Foster; if so, how long have you been 
cou with them’ Are they related to you; if yea, how re- 
a . ; ‘, 
22nd. Are you acquainted with the handwriting and signatures 
of William L. Foster and Eliza Ann Foster? If yea, how did you 
become acquainted with the same and how long have you been 
acquainted with such handwriting and signatares BS 
rd. If you have said you are acquainted with the handwriting 
and signatures of said William L. Foster and Eliza Ann. Foster, 
lease examine the signatures of William L. Foster a , 
oster subscribed to the original power of attorney on file 
land office, and state whether or not said signatures are or 
in your opinion, grosinn ; ogy and handwriting of said 
L. Foster and Eliza Ann Foster. 
24th. Did you ever act on said power of attorney or —— 
authority thereunder for said Eliza Ann Foster and William 
Foster? If yea, what did you do under and by virtue of said power 
35th, ty Id any land under-said of ottnenay 
th. If you say you sold any land undersaid power : 
state heh sam received for said land, who you received 
732 money for and what you did with it. 
26th. If you say you paid any of said money to William L. 
Foster or Eliza Ann Foster, please state when, where, and under 
what circumstances you paid it, and who was present, and what, if 
anything, was said by any one at the time. 
27th. State whether or not you wrote a letter to any one about 
said power of attorney about October 10, 1884. If yea, who did you 
write to, and what did you do with the letter? Have yon e eee 
such letter? If yee, please state whether or not it is a cor- 
rect copy of said letter, and when and how you made such 
and then attach such copy to your answer and mark it for 
cation, and then state whether or not you ever received any Setter 
purporting to come from the person to whom you sent such lester ; 
and, if yea, state wea — —_ ees whether or 
not you are acquainted with the handwriting 
ing to wrtlb au letter. If you say you po dracon | arp such 
handwriting, then state whether or not the letter so received, if any, 
is, in your opinion, in the handwriting or not in the handwriting of 
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the person purporting to write the same, and then attach said letter 

to your answer, marking it for identification. 

(Signed) F.G. MORRIS & 

(Signed) . FRED. CARLETON, 
Att'ys & Solicitors for Complainants, Thos. H. Miller —. 


733 To solicitors for defendants: 


You and each of you will take notice that five days after ser- 
vice on you of this notice and a copy of the foregoing interrogatories 
the complainants will apply to the clerk of the United States circuit 
court, at Dallas, for commissioner to take depositions of the persons to 
whom said interrogatories are propounded, which depositions, when 
taken, will be used as evidence for plaintiffs on the hearing of said 
cause. 

(Signed) F. G. MORRIS & 

FRED. CARLETON, 
Att’ys & Solicitors for Complainants. 
Endorsed: No. 88. Chancery. Wm. D. Foster ef al. vs. Texas 
& Pacific R’y Co. ef al. Interrogatories. Filed Sept. 14, 1886. A. 
J. Houston, clerk, by Jas. D. Adams, deputy. 


In the United States Circuit Court for the Northern District of Texas, 
at Dallas. 


J do hereby certify that the foregoing is a full, true, and correct 
transcript of direct interrogatories propounded by the complain- 
ants (cross-bill) to Thomas H. Miller, Wm. A. H. Miller, M. F. Nichols, 
and A. J. Nichols, witnesses for the complainants in case No. 88, 
chancery, and styled Wm. D. Foster ¢¢ al. vs. Texas & Pacific Rail- 
way Company et al., as appears from the records of said court now 
in this office. 

Witness the seal of said circuit court at Dallas, Texas, and the 
name of the clerk thereof, this 4th day of December, 1886. 

[SEAL. ] A.J. HOUSTON, 
CUk of said Court, 

By JAS. D. ADAMS, 
Deputy CCE. 


734 Ww. D. Foster et al. 
s ° U8. 
Texas & Paciric Rarnway Company é al., Defendants; > No. 88. 
Thos. H. Miller e —, Interveners; Wm. Dunlap é al., In- 
terveners; Martha R. Worrall e¢ al., Interveners. 


Suit pending in United — circuit court, fifth circuit, northern dis- 
trict of Texas, at Dallas. ~S: 

Cross-interrogatories propounded to complainants, Thos. H. Miller, q 
Ww. A. H. Miller, M. F. Nichols, and A, J. Nichols, by the orig- 
inal defendants, The Texas and Pacific R’y Co., Gulf, Colorado and 
Santa Fé R’y Co., E..J. Daggett, E. B. Daggett, & others. 1 

To each and all said witnesses : 
Ist X Intg. Give the date of your birth. 


ee ee ee 
* 


a Sf oe [ee ee 
t ae — ee 
a Cie, 
¥ 


jot a 


2nd X Intg. How long did you reside in Gonzales Del 
did you first go to that county? When did aan herefrom ‘ 
3rd X Intg. How and where did you livewith Aleey 8. Miller 
When and where did he die? With whom did he live at the time 
of his death ? ! 
4th X Intg. When, where, and from whom did you 
Thos. P. Rutledge had left a will? Is it not true that 
a long time that Thos. P. Rutledge resided in y 
the time of bis desth, and is it not true tha. knew your father 
Alsey 8. Miller, was his executor or. dministrator of his es- 
735 tate? When, where, and how did te 04 rent these facts ? 
5th X Intg. Is it not true that you knew many years ag 
that the estate of P. Rutledge was administered and settled 
the county court of Gonzales Co.? If yea, at what time did this 
fact first come to your knowledge? 
6th X Ing. Were you acquainted with M. T. Johnson? When 
and where did you know him? Did you have any conversation or 
conversations with said Johnson about the Rutledge certificate or 
the location made by virtue thereof in Tarrant county? If yea, 
state all and everything that was said in such conversation or. con- 
versations about said matters, giving dates and other particulars. 
7th X Intg. Were you acquainted with E. M. Daggett? When 
and where did you know him? If you ever had any conversation 
with said Daggett, when and where did such conversation or con- 
versations occur; and if anything was said in such conversation or 
conversations about or concerning the Rutledge certificate or its 
location in Tarrant county, then state fully and particularly all and 
everything which was said in such conversation or conversations 
about or concerning said matters. 
8th X Intg. Is it not true that E. M. Daggett was actually occu- 
pying the land in controversy and held the actual possession thereof 
rom and after 1854 until the time of his death? 
9h X Intg. When did you first learn or know that the Thos. P. 
Rutledge certificate had been located upon the land in con- 
736 eee Lf a how and from whom and where you first 
is 
10th X Intg. At the time you applied for and obtained the da- 
plicates of the Rutledge certificates did you then know that the 
same had been located upon the land in controversy, and did you 
then know that E. M. Daggett had the actual possession of said land 
and claimed the same? 
llth X Intg. What was the total amount of the purchase-money 
you received for the land located by virtue of the duplicate Rat- 
edge certificate? How much of that amount did you 
How much did give or deliver to Foster and wife? _ 
12th X Intg, you obtained or applied for the du 
did you know who claimed the land in controversy ? 
make inquiry or have any conversation with E. M. 
or concerning the Rutledge unconditional certificates 
—— Attorneys for Original nal Deft TP. Bey Oo 
e e 9 
J. Daggdt & E. B. Daggdt 4 al. 
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Endorsed: No. 88. Ch’y. W. D. Foster ef al. vs. Texas & Pacific 

R’y e al. Cross-int’g’s propounded to Thos. H. Miller, Wm. A. H. 
Miller, M. F. Nichols, & A. J. Nichols. Filed Sep. 18, 1886. A. J. 
Houston, clerk, by Jas. D. Adams, deputy. 


In the United States Circuit Court for the Northern District of 
Texas, at Dallas. 


I do hereby certify that the foregoing is a full, true, and correct 
transcript of cross-interrogatories propounded by the defendants 
(cross-bill) to Thos. H. Miller, Wm. A. H. Miller, M. F. Nichols, & 
A. J. Nichols, witnesses for the complainants in case No. 88, ch’y, 

and styled Wm. D. Foster et al. vs. Texas and Pacific R’y Co. 
737 et al., as appears from the records of said court now in this 
office. 

Witness the seal of said circuit court at Dallas, Texas, and the 
name of the clerk thereof, this 4th day of Dec., 1886. 

é' A. J. HOUSTON, 
Clerk of said Court, 
| By JAS. D. ADAMS, 
Deputy Clerk. 


| Wa. D. Foster e al. 

| v8. 

Texas & Paciric R. R. Co. et al., Defendants ; 
Thos. H. Miller ef al., Interveners; Wm. Dun- Chancery No. 88. >. - 
lap etal., Interveners; Martha R. Worrall e¢ al., 

Interveners. 


Suit pending in United States court in and for the northern district | 
of Texas, at Dallas. In equity. 


Cross-interrogatories propounded to Thomas H. Miller, a citizen of 
Travis Co., Texas, Wm. A. H. Miller, a resident citizen of Liano 
Co., Texas, M. F. Nicholas, and A. J. Nicholas, citizens of Rusnnel 
county, Texas. 


Cross-int. lst. Did not you and each of you often, at least once, hear 
ree father speak of the contents and conditions in the will of 
homas P. Rutledge, and did you not always understand that said 
will had been set aside and declared null and void by a decree of 
the district court of Gonzales county, and had you not heard the 
matter of said will often talked of in your family? Why 
738 was it you never set up any claim to any property under 
said will until you intervened in this suit? 
(Signed) J. F. COOPER, 
A. M. CARTER & 
R. M. WYNNE, 
Att’y’s for Dunlap et al. 
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In the United States Circuit Court for the Northern Di 
Dallas. 


I do hereby certify that the foregoing is a full, true, and correct 
transcript of cross-in tories propounded by | = 
(croas-bill) to Thos. H. Miller, Wm. A. H. Miller, M. F. 


and styled Wm. D. Foster e al. vs. Texas and Pacific R'w’y 
as a rs from the records of said court now in this office. = 
itness the seal of said circuit court, at Dallas, Texas, and | i 
name of the clerk thereon, this 4th day of Dec., 1886. | ha 
[seat..} A. J. HOUSTON i 


y , ° od 


v8. 
Texas AND Paciric R’y Co. e al., Defendants; 
Thomas H. Miller e al., Interveners; Wm. Chancery No. 88. 
Dunlap e¢e al., Interveners; Martha R. Wor- 
rell e al., Interveners. 


Suit pending in the United States circuit court in and for the north- 
ern district of Texas, at Dallas, fifth circuit. 


> - Cross-interrogatories to be propounded to W. A. H. Miller, of Llano 
county, Texas; Thos. H. Miller, of Travis county, Texas, and M. 
F. Nichols and A. J. Nichols, of Runnels county, Texas, on the 
part of Martha R. Worrell! e¢ al., interveners. 


To all the witnesses : 


Cross-int. 1st. Are you not all children of Alsey 8S. Miller, men- 
tioned in the direct interrogatories, and did not all of you constantly 
live, associate with, or frequently see and talk with your father 
until his death, a few years ago? 

Cross-int. 2nd. Have you not all pe, yo talked with your 
3 father regurding your relation, Thomas P. Ru and his will, 
i and the proceedings had thereon, or, at least, heard or been in- 
formed thereof by vour father or a some other source? Asa 


matter of fact, did you nut know ng about the matter ? 
To W. A. H. & T. H. Miller: 
| 740 Cross-int. 3rd. Are you not the same parties who, being part- 
~ §- ners in the land besiness in Austin about pede vay 
; cate of the unconditional head-right certificate i to Thomas P. 
Rutledge and located same in Aransas and steep acting 


then under power of peace William L. 
Eliza Ann Foster, formerly Rutledge ? 
Crose-int. 4th. If you are the same W. A. H. & T. H. Miller what 
examination of the original file of said unconditional certificate did 
you make in the land office and with what result, and did you find 
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the unconditional certificate in the file? Did you find it at all, then 
or subsequently ? 

Cross-int. 5th. Didn’t you fail to find the unconditional certificate 
in the file or elsewhere, abandon, acting for Foster and wife, the 
supposed imperfect location in Tarrant county, and, procuring a 
duplicate, locate it elsewhere, get patents, sell the new locations, 
pocket your share of the proceeds (amount secured under the Foster 
sorte of attorney), and in effect abandon the Tarrant location alto- 

ether ? 

. Cross-int. 6th. Why did you te, your opinions or minds re- 
garding the validity of the Tarrant location when you found {if you 
say such was the case) that the real title to the Rutledge uncondi- 
tional certificate was in you and your sister instead of your late 
principals, the Fosters ? 

Cross-int. 7th. Why did you abandon for them and claim after- 

wards for yourselves on the same state of facts, and what first 
741 enabled you to find out that you were the real owners, es- 

pecially after you had been at such trouble for others to in- 
vestigate the whole matter ? 

Cross-int. 8th. What prevented you from finding out for your 
clients, the Fosters, what you afterwards found out, or say you found 
out, for yourselves? Couldn’t you have discovered it just as easily 
then as later? 


To Mrs. M. F. Nichols: 


Cross-int. 9th. Is it not a fact that you knew, heard of, or was told, by 
your brothers, W. A. H. & T. H. Miller, or either of them, or learned 
from some other source or means what your said brothers did with 
reference to the aforesaid Rutledge certificate while acting for the 
Fosters ; and didn’t you know of their proceedings and approve of 
them or share in the proceeds ? ws 

Cross-int. 10th. When did you first know of your rights in this 
matter ; who told or informed you and how, and was it or not news 
to you 

. (Signed) GARDNER RUGGLES, 

Attorney for Martha R. Worrell et al., Interveners. 


In the United States Circuit Court for the Northern District of 
¥ Texas, at Dallas. 


I do hereby certify that the foregoing is a full, true, and correct 
transcript of cross-interrogatories propounded by the defendants 
cross-bill) to Thos. H. Miller, Wm. A. H. Miller, M. F. Nichols & A. 
. Nichols, witnesses for the complainants in case No. 88, ch’y, and 
styled Wm. D. Foster e al. vs. Texas and Pacific R’w’y Co. @ al., as 
— from the records of said court now in this office. 
itness the seal of said court, at Dallas, Texas, and the name of 
the clerk thereof, this 4th day of Dec., 1886. 
[smat. | A.J. HOUSTON, »+ 
Clerk of said Court, 
By JAS. D. ADAMS, 
Deputy Clerk. 
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742 Wm. D. Foster e al., Plaintiffs, . & 
Tax Texas & Pactric R'r Co. e al, Defend: { ancery No, 88 5 
ante. 4 


Suit pending in the United States circuit court of fifth circuit and 
northern district of Texas, at Dallas. 


Answers and depositions of Wm. A. H. Miller, who isa resident — 
citizen of Llano county, Texas, to the ced ae direct i 
tories of complainants, Thomas H. Miller e | 
to him in the above-entitled cause, taken before me, M rgis, 


.- M. 
district and county clerk of Llano county, Texas, in accordance. 
with the accompanying commission. | ra. 


Answers of the Witness, Wm. A. H. Miller. 


was sual with Alsey 8. Miller 
d and wife, and were my 
Miller, 


zales, Texas, in 1842; I think April 1st. I was t when my :. a 
mother died, Nov. 28th, 1856. I have been informed [am 


743 brother, T. H. Miller,.and my sister, Mrs. Houston, her 
busband and by other relatives and friends that my father, 

Alsey 8. Miller, died on July 22nd, 1885. | 
To 3rd intg. he ans.: I have answered this fully in my answer to 


2nd intg. 
T intg. bh : Yes; eight—Mary Ann Francis, Wm. 
Jone Wn iH. Thomas Hl’ Semen Be 2 P. Goreh domnana 


Martha Elizabeth. Mary Ann Francis 


as Mrs. Mary F. Ni ) was 

born Oct. Ist, 1844, and died 

Jan. 1st, 1846; Thos. i 
ied Oct. 1ith, 1 

of Gonzales coun 


Miller was born 16th, and died Ju 
Elizabeth was born Nov. 4th, 1856, and died 
My statements as to dates of birthe of my brothers and 


we 
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not from personal knowledge, is from what my father and mother 
stated and from the dates as recorded in my father’s family Bible, 
and I get my information from same sources as to dates of deaths. 

To 5th intg. he ans.: I think I have a very indistinct recollection 
of once seeing Thomas P. Rutledge in Gonzales county, Texas ; how- 
ever, I would not say positively I ever saw or knew him smog ry It 
was understood and accepted in the community as true that Thos 
P. Rutledge was the husband of my mother’s sister, Eliza Ann Rut- 

ledge nee King, being my uncle. 
744 o 6th intg.: I never knew or heard of Thomas P. Rutledge 

making or having made a will until some time, I think, 1n 
September, 1884. I learned the fact from my brother, Thomas H. 
Miller, who informed me he had just learned the fact from some one 
who was in the service of some railway company, that being the 
Ist time I ever heard the subject of Thomas P. Rutledge having 
made a will mentioned. 
To intg. 7th he ans.: Since the institution of the suit in district 
court of Tarrant county by Wm. D. Foster et al. vs. The Texas & 
Pacific R’w’y Co. et al., and t think in September, 1884, my brother, 
Thomas H. Miller, informed me he had just learned from a man 
claiming to have obtained a copy or certified copy from the probate 
records of Gonzales county. Up to that time £ never had any in- 
timation, information, knowledge, or belief of any fact or facts or 
circumstance or circumstances which led me to think, suppose, or 
suspicion that Thomas P. Rutledge ever made a will. 
o 8th intg. he ans.: In about Sept., 1884, when I first heard 
through, or rather from, my brother, Thomas H. Miller, that Thomas 
P. Rutledge made —. He also at the same time stated to me the 
substance of its contents, and that it contained certain provisions 
relating to myself. This was all learned or heard by me for the first 
time in Sept., 1884, as aforesaid. - 
To 9th intg. he ans.: I learned from my brother, Thomas H. Mil- 
ler, in Sept., 1884, when he informed — of the existence of said will, 
that it had been probated in Gonzales country, Texas. 
745 To 10th intg. he ans.: In Sept., 1884, I learned from my 

brother, Thomas H. Miller, that suit had been brought to set 
aside and annul the will, but that he, my sister, and myself, not 
enone, | been parties to said suit, were not bound by the result 
thereof. : 

To 11th intg. he ans.: In thesummer of 1876 I resided in Austin, 
Texas, and my brother, Thomas H. Miller, and myself wereen 
in a land agency business under the firm name and style of W. A. 
H. & T. H. Miller. I was examining the reports of certificates is- 
sued by the land board of Gonzales county, and from it I saw that 
unconditional certificate No. 134 for three hundred and twenty acres 
had been issued to Thomas P. Rutledge. I applied at the land office 
to see if any land had been patented to Thomas P. Rutledge. The 
clerk designated to wait upon me brought to me from the file 
room, I think, 3rd class, file No. 692, Robertson district, in Tarrant 
county. All I found in the file was the field-notes of 320 acres of 
land in Tarrant county, which purported to have been surveyed by 


clerk who assisted me in making the exam 


Srd-class. cert. No. 134, for 320 b 
by the land board of land com ral 
survey pu to have made for the il grante 
Thomas P. ge. Amongst other endorsements id Gie 
one as follows, viz: Forfeited for non-return of unconditional 
tificate by Ist of A 1857. There was ; 

a to a file in Fannin land district 
The c 


- for three hundred and twenty acres issued to Thomas P.. Ru 


ledge in Washington county, Texas. 
746 an endorsement also to the effect that 3 
return of unconditional certificate 


granted that the endorsements were correct, and we d 
ine the register of claims, knowing that Rutledge was dead 
my aunt, Eliza Ann Foster, was his widow. I or my brother(I hav- 


pow attorney 
to myself and brother, W. A. H. & T. H. Miller — authorized us as 
their agents and att’ys and for them to duplicate and sell said cer- 
tificate No. 134, an action ander said power of attorney the firm of 
W. A. H. & T. H. Miller did, as the agents and attorneys for Eliza 


Ann Foster and husband, Wm. L. Foster, duplicate and sell said 
—— No. oe for * Foster and wife. en es 
o 12 intg. he ans.: I never gave any one au to do any- 
thing for me with or about any and certificate epee ohne issued 
in the name of Thomas P. Rutledge or any land which may have 
been located by the same until the institution of this suit. 
my brother, Thomas H. Miller, authority to recover for me the inter- 
est I am entitled to on the land in controversy in this suit. 
To 13 intg. he ans.: As I have answered in answer to 11th intg. 
in 1876 my brother and myself, as firm of W. A. H. & T. H. Miller, 
did, as agents and attorneys of Eliza Ann Foster, duplicate and sell 
unconditional certificate No. 134 of 320 acres in name of Thomas 
P. Rutledge, it being the same by virtue of which the land in con- 
troversy in this suit was located in Jan’y, 1852. | 
747 To 14th intg. he ans.: I never did anything in reference to 
abandoning or adhering to any location or locations in Tar- 
rant county by any certificate in the name of Thomas P. 
What action I took was as of Wm. L. Foster and wife in d 
cating said certificate No. 134. Had I known that said certificate 
ever in fact been returned to the 
have, as agent of Foster and wife, applied for a duplicate of said cer- 
tificate, but would have as their wf asserted the rights of Mrs. Fos- 
ter to the land in controversy in this suit. 
To 15 intg. he ans.: I did not. 


W. A. H. MILLER. 
Strate or Texas, County of Llano: 


I, M. M. Hargis, clerk of Liano county, Texas, do hereby certify 
that the foregoing answers of W. A. H. Miller, the witness before 


land office I would not 
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named, were made before me and were subscribed and sworn to be- 
: fore me by the said witness. 
- Given under my hand and seal this 5th day of January, 1887. 
[sza..] | M. -M. HARGIS, 
1 Clerk of County Court, Llano County. 
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748 Wma. D. Foster e al. 


v8. 

Trxas & Pacriric R’y Co. et al., Defendants ; - Thomas H. > No. 88. 
Miller et al., Interveners; Wm. Dunlap et al., Interveners ; 
Marthia R. Worrall e¢ al., Interveners. 


Suit pending in the United States circuit court, fifth circuit, northern 
district of Texas, at Dallas. . 


Answers and depositions of W. A. H. Miller, of Llano, Llano county, 
Texas, to cross-interrogatories by the original def’ts, taken before 
me, M. M. Hargis, clerk of this district and county courts of 
Llano county, Texas. 


Answers of the Witness, W. A. H. Miller. 


To lst X intg. he ans.: I was born on the 1st day of January, 1846; 
so I learn from the family Bible, which I saw a few days ago. 

To 2nd cross-intg. he ans.: I resided in Gonzales county, Texas, 
up to August, 1871, with the exception of the time I was absent in 
the late war and at school in Waco, in Lebanon, Tenn. Whilst ab- 
sent I claimed my father’s house as my home until I moved to 
Austin, Texas, in August, 1871, and commenced the practice of law. 

To 3rd cross-intg. he ans.: My father, Alsey S.. Miller, died at the 

home of my sister, Mrs. Z. P. Houston, in Gonzales county. 

749 I believe he claimed her house his home. He died July 

22nd, 1885. Iran away from my father in 1861 and went 

into the Confederate service. After the war I was at school, with 
the exception of one year. I worked upon a rented farm to get 
money to pay my way at school, hence I saw my father very 
. seldom and that very short intervals since my fifteenth year of age. 

To 4th cross-intg. he ans.: I first learned from my brother, Thomas 
H. Miller, in about Sept., 1884, that Thomas P. Rutledge had ever 
made a will. When my brother informed me he informed me of the 
substance of its contents; that it had been probated. It is true that 
it has been my understanding from childhood that Thomas P. Rut- 
ledge and my aunt, Mrs. Foster, married in Gonzales Co. and lived 
there until Thomas P. Rutledge died. I never had information 

. that Rutledge ever made a will until so informed by my brother in 
Sept., 1884, and said time he informed me that my father was 
named as executor in said will. ‘ 

To 5th cross-intg. he ans.: As answered above, I never knew that 
Rutledge left an estate or that he made a will or that it was admin- 
istered or settled in the county court of Gonzales. I first learned he 
had left an estate and a will since the institution of this suit in dis- 
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retort of Tarrant county. yearning Sen to 
advised of our-rights, we intervened 

To 6th and 7th X intg. he ans. : I never saw, was | 
with, nor had any conversation upon any subject with cithoe 


Johneon or E. M. _ 
750 To 8th cross-intg. he ans.: I don’t know what land EM. 
possession from and after —, as he 


Daggett held in oe 
was an utter stranger to m 

To 9th intg. be ans.: In 1876 I examined 3rd-class, file No. 692, in 
Robertson land district, and found in said file a set of field-notes of 
the land in controversy in this suit, which purported to have been 
made for Thomas P. Rutledge by virtue of unconditional certificate 
No. oe for 320 acres of land on said file — was, what I have since 


To 10th cross-intg. he ans.: At the time my brother and m 
in our firm name of W. A. H. and T. H. Miller a for an 
tained a duplicate of unconditional certificate No. 134 for Eliza Ann 
Foster and husband, Wm. L. Foster, as their agents and a 
we were aware of the fact that the field-notes of the land in 


certificate had been returned to the land office and abstracted 
withdrawn by some unauthorized person we would, as the | of 
Mrs. — — then asserted her claim and rights to the land 
in this suit, and would not, as her pathy ceri ee 
751 mpm for and obtained a duplicate of ‘said Sere a 
in — orance of the fact that Thomas P. 
ever made a will at all. I had no idea that I had or would aid bare any 
right to or interest in any land certificate or certificates issuet 
mas P. Rutledge; hence we(W. A. H. and T. H. Miller) 
to and obtained a power of attorney from Foster and wife to 
cate and sell said certificate for them. We obtained said 
for them as their 


were part owners of said duplicate certificate. At 
said affidavit I was of the impression that the terms 
attorney from Foster and wife vested in W. A. H. 
a title = Poms of the certificate; but su 
conv the duplicate certificate or land located 
clud that I been. mistaken as to the 
title in us to any part of the certificate; 
conveyance of same, but made nn eon 
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Fosters and wife. I did not at that time nor until since the institu- 
tion of this suit know that E. M. Daggett or any one else ever had 
possession of the land or any of the land in controversy in this 
suit. 

To 11th cross-intg. he ans.: When a member of the firm of W. 
A. H. and T. H. Miller 1 did most of the in-door work—that is, work 
in land office and departments—and T. H. Miller most of out-door 
work, and I think he sold the Rutledge certificate to Jas. B. Wells, 

., for forty or fifty cts. per acre, and after it was located 
752 Wellssold tosome one—I think John Hines or Thomas O’Con- 
nor—and as ag’ts and attorneys of Eliza Ann and Wm. L. 
Foster of the amount we received for the certificate or land we re- 
turned one-half, and it was no big pay for money expended and labor 
performed, as it was customary to pay that portion for duplicating 
and selling or locating much larger certificates. We give to Foster 
and wife the full amount of the money received, except the amount 
of our fee as agreed upon for services rendered in duplicating and 
selling said certificate for them. 
To 12th X intg. he ans.: I did not know Daggett, nor did I know 


who claimed the land. 
W. A. H. MILLER. 


Tue Strate or Texas, Llano County : 


I, M. M. Hargis, clerk of Llano county, Texas, do hereby certify 
that the foregoing answers of W. A. H. Miller to the cross-interroga- 
tories of the original defendants were made before me and were sub- 
scribed and sworn to before me by the said witness. 

Given under my hand and seal of office this the 5th day of Jan., 
A. D. 1887. 

[SEAL. } M. M. HARGIS, 


Clerk Co. Court, Llana County. 


753 Wm. D. Foster ef al. 


v8. 
Texas & Paciric R’y Co. e al., Defendants; 
Thomas H. Miller e al., Interveners; Wm. 
Dunlap et al., Interveners; Martha R. Wor- 

; rall e¢ al., Interveners. 


Suit pending in the United States circuit court, the fifth circuit, for 
the northern district of Texas, at Dallas, Texas. 


Answers and depositions of W. A. H. Miller, a resident citizen of 
Llano, Llano county, Texas, in answer to cross-inte tories 
ropounded by Wm. Dunlap é¢ al., interveners, taken before me, 

. M. Hargis, district c’t clerk of Llano county, State of Texas. 


Answers of the Witness, W. A. H. Miller. : 


To 1st cross-int. he ans.: My sister, Mrs. M. F. Nichols, my brother, 
Thomas H. Miller, and myself are children of Alsey S. Miller, and 
Milly Parmelia Miller, my mother, died Nov. 28th, 1 My father 


Chancery No. 88. 


ee 


speak . Rutledge nor did I over 
hear or know ‘that he had left a will until about & pt., 1884, since 
this suit was instituted, and then for the Ist time heard of the will, 
its probating, and suit to cancel same. The reason we never set up 
any claim to any property under said will until we intervened in 
—— is ee gee we never ee pom existence of = * will 
until after suit was instituted, we immediately took steps 
to intervene and claim our rights under the will. 
W. A. H. MILLER. 


754 Tue Srare or Texas, Llano County: 


I, M. M. is, clerk of Llano county, Texas, do hereby certify 
that the foregoing answers of W. A. H. Miller, the witness before 
named, to the croas-interrogatories of the interveners, Wm. Dunlap 
et al., were made before me and were subscribed and sworn to before 
me by said witness. | 

Given under my hand and seal of office this 5th day of January, 


A. D. 1887. 
[seat.] M. M. HARGIS, 
Clerk Co. Court, Llano County. 
: 


Wma. D. Fosrer ef al. 


v8. 
Texas & Paciric R’y Co. e al., Defendants; 
Thomas H. Miller ¢ al., Interveners; Wm. Chancery No. 38. 
Dunlap ¢e al., Interveners; Martha R. Wor- 
rall e al., Interveners. 


Suit pending in the United States circuit court in and for the fifth 
circuit and northern district of Texas, sitting at Dallas, Texas. 


Answers and depositions of W. A. H. Miller, a resident citizen of 

Llano, Llano county, Texas, in answer to the cross-inte tories 

of the interveners, Martha R. Worrall e al., taken before me, 

755 M. M. Hargis, district and county clerk of Llano county, 
Texas, on this Dec. 31st, 1886. 


The Answers of the Witness, W. A. H. Miller. 


' To the 1st cross-intg. he answers: We are all children of Alsey S. 
Miller. Whilst I claimed my father’s house as my home I was 
very little since I was fifteen years old ; since which time I have not 
lived with and have seldom seen or talked with my father, because 
most of the time from 1861 to 1871 I was absent in the Confederate 
service or at school. In 1871 I settled in Austin, and have not seen 
my father more than ten or twelve times since then, and only then 
for a short interval of time. 


made or left a will, and was perfectly i; 
that Rutledge had made a will until my brother, ' H. Miller, 
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informed me in about Sept., 1884—since the institution of this suit. 
— matter of fact I did not know anything about the matter until 
| 


To 3rd cross-intg. he ans.: Yes; we obtained the duplicate cer- 
tificate for Foster and wife, as their agents, under power of attorney 


from them. I did not see,Foster and wife sign said power of at- 
torney, but I was in the same mess in the army with W. L. Foster 


nearly three years and lived with them, or rather they lived with 
me, on the King place, in Gonzales county, during the year 1868, 
and I was almost as familiar with their signatures and handwriting 
as with that of my father, and recognized the signatures to 
756 the power of attorney to be the genuine signatures of Eliza 
Ann Foster and W. L. Foster, and when we had, as their 
agents, duplicated said certificate we sold or located same. I think 
we sold the certificate to Jas. B. Wells and he located it, and at his 
aaa we, as agents and attorneys of Foster and wife, deeded the 
nd. 
To 4th cross-intg. he ans.: I applied to the commissioner of the 
neral land office or chief clerk to learn if there was any file in the 
and office in the name of Thomas P. Rutledge, and to know if cer- 
tificate No. 134 for 320 acres, issued in Gonzales —, had been re- 
turned to the clerk assigned to assist or wait on me; took my ap- 
lication and brought to me 3rd-class file No. 692, in Robertson’s 
and district, Tarrant county. In the file I found field-notes, but no 
certificate. File was endorsed : “ Forfeited for non-return of uncon- 
ditional certificate by August the lst, 1857;” also was an endorse- 
ment referring to a file in Fannin for the conditional cert. On the 
Fannin file was an endorsement: Forfeited for non-return of uncon- 
ditional certificate by Aug. the lst, 1857. The clerk did not ex- 
amine the register of 3rd-class claims, nor did I. We believed the 
endorsement or relied upon them, and the clerk informed me the 
cert. had not been returned. ae that Eliza Aun Foster was 
the surviving wife and widow of Thomas P. Rutledge and the 
mother of Wm. Rutledge, dec’d, we notified her that the certifi- 
cate issued to her husband, Thomas P. Rutledge, in Gonzales 
county had not been returned to the land office, and that if she 
and her husband, Wm. L. Foster, would give us authority to so 
do we would, if she would give us one-half interest as a 


- 757 fee for our.services, duplicate and sell or locate said certifi- 


cate for her.or them. They thereupon gave us a power of 
ay. I advertised, over the signatures of W. A. H. and T. 
H. Miller, in the Austin Gazette, for more than four weeks, the loss 
of the Thomas P. Rutledge unconditional certificate No. 134, and 
that, unless found or heard from, we would apply for a duplicate. 
E. M. Daggett nor no living human come up and give us any in- 
formation about said certificate. After making publication and 
filing evidence of same I applied to the commissioner for duplicate 
of the unconditional certificate. It was not then on file, and dupli- 
cate was issued and delivered to me. I made affidavit that W. A. 
H. and T. H. Miller were part owners of suid certificate in obtaining 
the duplicate or a balance of same. At the time I made said affida- 


YY 


nt doing some act not required of 
him by law to be done. I known said certificate had been 
ithdrawn from the land office I would have, as the attorney of 
Mrs. Foster (being ignorant that Rutledge had made a will), insti- 
tuted suit for the land iu controversy in this s: it. The land was 
then worth many thousand dollars and the duplicate certificate on! 
t Rutledge not made a will the land in this 
would have been Mrs. Foster’s, and had we, as her attorneys, recov- 
ered it under the power of att'y we would have been entitled to half 
as our fee for services rend We never intended to abandon the 


us. We duplicated and sold the certificate or land located by same 
as agents and att’ys for Fuster and wife, and pocketed the fee we re- 
ceived for our services just — you will any fee you receive for serv- 
: in this or any other suit. 

To 6th cross-intg. he ans.: When I first learned that the Thomas 
P. Ratledge itional certificate was back in the land office and 
had been, in fact, returned there in 1852, and before I learned that 
Rutledge had made and left a will, I had determined to aseert the 
rights of Mrs. Foster and husband to the location in controversy 
and our rights toa one-half interest under the power of attorney 
from Foster and wife, but before doing so I learned that Foster and 
children had instituted this suit. I never changed my mind or 
opinion. I was misled and misinformed as to the real facts when 

acting as ag’t and att’y for Foster and wife, and that, too, by 
759 the State ials. I, as agent and wepete Brodin Se and 
wife, acted upon information that the certi had never 
been returned and in perfect ignorance of the fact that cing 


had ever made a will. In acting for m and in interven 
this suit and asserting my rights to the land in controversy I have 
acted upon the fact learned by me about the time this suit was in- 
stituted, that the Ru certificate had been returned to Rob’t., 
3rd class, file 692; that indorsement upon it showed it 
a ee Oe ee 


Agar Rew Wg “ é 


Se ee ae i es :* 
re ra ee ee Pcue 
a t = i a 
” ae ee - 7 3 


ce er, pe Py ** 
ep 
A be ee Re ORS os A al he a Ee te 
FEDER Sok 
* 


el Ravan Alga, 
se, \ 
4 oe 


Me: pn te prog yn es Pe i, 


5 es ae le 
& 


“161 Wm. D. Foster et als. 


spit OS ae t . 
fee ee te oe : : } ‘ eo tas 
. aL ee ee as oo eee — ek a oe ee 'e er P a il r 
“2 eo ees es Cae ee 7 =e. Poe er oe ae fe ee ae of < * F ae oe get SL ees ee, ie a . =a * pad em 
¢ 84st oe is ee sie i ee oe oo 4 oe ge ecw eke SD si ot ies ae —_ oe ite ‘ Se ge ee, . 
3 4 ge 3 ae ty = ee Bi ae bie i. 
‘ a r A ee ee A me 
, 5 , 


will, which fact, for the first time in life, become known to me in 
about Sept., 1884, and that said will contained provisions under 
which I was entitled to a portion of the land in controversy in this 
suit. . 

To 7th cross-intg. he ans.: I never, as agent and att’y for Foster 
and wife nor for myself, abandoned the location in controversy in 
this suit nor did I ever authorize any one to abandon it for me. 

To cross-intg. 8th he ans.: It never having been intimated to me 
until informed by my brother, in Sept., 1884, that Rutledge had left 
a will, is it reasonable that I would institute a search for somethin 
of the existence of which I had no knowledge? When I examin 
the file, Robt., 3rd class, No. 692, in 1876, the certificate was not in 
it. When I last examined it the certificate was in it, and shows to 
have so been ret’d in Oct., 1852. I ~~ have learned the fact from 
an examination of the register of 3rd-class claims, but the public 

have not access to said register, or did not have in 1876. 

760 One would apply to examine claims in certain names. Some 
clerk is assigned by the commissioner or chief clerk to get 

the files for the applicant, who sits down and examines them. I 
might, had I been guided by different information in 1876, learn 
facts which I have learned since this suit was instituted, but I then 
acted in ignorance of the fact that said certificate had been settled 
in 1852 and withdrawn without authority; that Rutledge had made 
a will and that provisions of it related to myself. 
W. A. H. MILLER. 


Strate oF Texas, Llano County : 


I, M. M. Hargis, clerk of Liano county, Texas, do hereby certify 
that the foregoing answers of W. A. H. Miller, the witness before 
named, to the cross-interrogatories were made before me and were 
sworn and subscribed to before me by said witness. _. 

Given under my hand and seal of office this 5th day of Jan., 1887. 

[seaL. ] ‘ M. M. HARGIS, 
| Clerk Co. Court, Ilano County. 


Endorsements: No. 88. Chancery. Opened and filed Feb’y 25th, 
1887.. A. J. Houston, cl’k, by Jas. D. Adams, dep’ty. 


chancery No. 88. 


v8. 
Texas & Paciric R’y Co. 4 als. 
Suit pending in the United States circuit court, at Dallas. In equity. 


By virtue of the commission issued out of said cause, hereto at- 
tached, I, R. C. Shelly, a notary public in and for Travis county, 
State of Texas, caused the witness, Thomas H. Miller, to come before 
me and have taken his depositions in answer to the direct and cross 
interrogatories hereto attached ; which answers are as follows: 


Answer to interrogatory lst. I reside in Travis county, Texas, 
and am 38 years old. , 


pM 
ns a 


.762 (now Mrs. Nichols) 
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Ans. aaa They were husband and wife; my father and 
mother. I know this from family history and the ) accepted 
truth of some of all members of the family and all who knew them. 
bh are both dead. My mother died in 1856, and my father in 
1885. Both died in Gonzales county, Texas. 

Ans. to 3rd int’y. They were married iu Gonzales county, Texas, 
in 1841 or 1842. I know this from mages, et and common re- 
— — the members of our family, it being universally accepted 

y them all as true, as far back as ny recollection of family matters go. 
Ans. to 4th int’y. had eight children. Mary F. Miller 
March, 1843. W. James Miller 
(who died at a few weeks of age) was born in 1844. Wm. A. 
H. Miller was born January, 1846. Thomas H. Miller was born 
March, 1848. James B. Miller was born March, 1850, and died in 
October, 1871. Zillah P. Miller (now Mrs. Houston) was born anak’ 
1852. Sarah J. Miller was born in 1854 and died in 1855 or 1856, 
and Martha E. Miller was born in 1856 and died in 1858 or 1859. 
I know these facts from common and statements from my 
father and other members of the family, same being as 
true by all members of the family as far as I can ect. I 
— the occurrence of the birth of Martha E. Miller and James 
iller. 

Ans. to 5th int’y. I have no recollection of Thomas P. Rutledge 
from family history and common report. Among all members of my 
father’s family and other relatives and friends — always accepted as 
true. I know he married my mother’s sister; Eliza A. King. 

Ans. to 6th int’y. J first learned that Thomas P. Rutledge madea will 
in October, 1884, from a man who come into my office, in the city of 
Austin, and introduced himself to meas Mr. Bacon, and he informed 
me he had been to Gonzales county to find evidence to defeat the 
claim of William L. Foster and others in a suit pending in district 
court of Tarrant county, Texas, by said Foster ve. Daggett and the 
railroad company, stating that he was in the employ of said R. R. 
company, and he snid he was satisfied he had such evidence in 
that will, I asked him whose will he referred to, and he said Rut- 

ledge’s will, and reinarked farther, “ If any one has any claim 
763  tosaid Rutledge land it was the children of Alsey S. Miller,” 
and ke understood that 
never heard of such a will before, and he showed me a certified copy 
of the same, and within a few days of that time [ communicated 
this information to my brother, W. A. H. Miller, who resides at 
rae Texas,and my sister, Mrs. Nichols, who resides at Runnels, 
exas. : 

Ans, to 7th int’ry. I never had. 

Aus. to 8th int’ry. As stated in answer to 6th int’ry, at that time 
Mr. Bacon told me of such a will. He showed of 
which I read; and by my invitation he called 
Monday, when I had Carleton 
will from Mr. Bacon for him to read, and he (Ca 
me that he believed myself — my brother 
under said will. 


I wasone. I told him that I had 
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Ans. to 9th int’ry. My first information that said will had been 
probated was from Mr. Bacon, in October, 1884, in answer to a ques- 
tion from me regarding same. 

Ans. to 10th int’ry. i y first information as to a suit having been 
instituted to annul said will was by Mr. Bacon, in October, 1884, he 
remarking there had been a suit against the executor, but it did not 

affect us (my bro. and sister and myself). 
764 Ans. to 11th int’ry. My first information as to a land cer- 
tificate having been issued to Thomas P. Rutledge was from 
my brother, W. A. H. Miller, some time in 1876, he rey that 
the unconditional head-right land certificate of Thos. P. Rutledge 
had not been returned to the general land office. 

Ans. to 12th int’ry. I never gave any one any authority to do 
anything with either the certificate or land in name of Rutledge, 
except in 1884 I employed the law firm of Carleton & Morris as 
attorneys-at-law in this and other suits now pending. 

Ans. to 13th int’ry. I never did anything about said certificate or 
location made by the same until 1876, and not then for myself, not 
then knowing that I had any interest in the same. As one of the 
attorneys-in-fact for Wm. L. Foster and Eliza A. Foster in 1876 and 
afterwards I a in having such certificate duplicated, be- 
lieving it to be lost, and in having the duplicate of said certificate 
issued and in making sale in the name of said Fosters under a power 
of attorney from them. 

Ans. to 14th int’ry. I never abandoned or did anything toward 
abandoning any location made by said certificate in Tarrant county, 
and I never had any intention of trying to abandon such location. 

Ans. to 15th int’ry. I never withdrew nor authorized any 
765 one to do anything for me in withdrawing the Rutledge or 
any other certificate located in Tarrant county, Texas. 

Ans. to 16th int’ry. I have examined said file, and hereto attach 
copy of said power of attorney, and mark satne “ Exhibit A” for 
identification. 7 


“Exnisit A.” 


Tue Strate or Texas, County of Gonzales: 


Know all men by these presents that I, Eliza Aun Foster (for- 
merly Eliza Ana Rutledge), of Gonzales county, State of Texas, 
joined by my husband, Ww. L. Foster, reposing full trust and confi- 
dence in W. A. H. Miller and T. H. Miller, both of Austin, Travis 
county, State of “Texas, have this day nominated, constituted, and 
appointed, and —— presents make, nominate, and appoint, W. 
A. H. and T. H. Miller my true and lawful agents and a 
for me and in my name, place, and stead to demand and ve 
from the commissioner of the general land office of Texas, or from 
any one whomsoever having in their possession any land certificates 
or lands to which I am entitled as the widow of Thomas P. Rut- 
ledge, dec’d, and as the surviving mother and heir of Wm. Rat- 
ledge, that has not heretofore been reduced to my possession or that 
of any legally authorized agent of mine ; and especially do I author- 


ah No. eon om ‘when my said a 
above-described land’or Ia 
fully prs 


to sell anid Weed oe 


ot aatees 
every act legally — by said at- 
— or either of them in pursuance of these 
of attorney is coupled with a if int 
irrevoesble. 
In testimony of which we hereunto set our hands and scrolls for 
seals this the 18th day of enim ne 
M. L. FOSTER. L. 8. 
ELIZA A. FOSTER. 


Strate or Texas, Gonzales County : 


Before me, A. P. Towers, a notary public of Gonzales county, 
personally ap Wm. L. Foster and Elizabeth A. Foster 
wife, who at ——, in Gonzales county, and parties to the fore- 

going attached power of attorney, bearing date,the 18th day of Sep- 
atte oo 1876, beth. of whom are well known to me, who acknowl- 
edged severally that they had signed, sealed, and delivered the same 
for the purposes and considerations therein stated, and the said 

iza A. Foster, having been examined by me privily and 
767 apart from her gn and— 


A. g explained to her, she, the said Eliza A. Foster, acknowledged 
te deed and declared to methat she had willi -signed, sealed, and 
Ss delivered the same of her own 
ay fear or compulsion on the part of her said husband, and that 

ry she wished not to retract it. 
r iif: ness my official seal and signature, at my otient the eomnty 


of Gonasles, this the 18th day of September 
a. P TOWNS, 
. Notary Public of Goneales County, Texas, 


Filed in G. L. O. Mar. 23, ’77. 


General Lanp Orrice, Austin, ae 10th, 1884. 


I, D. N. Robinson, chief clerk and acti 
i lend otis of On file of Texas, : 
nero Won is a true and correct copy « 

oster and wife to W. A. H. and T. } 
thereto, and now on file in this office. ; 
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In testimony whereof I hereunto set my hand and affix the im- 
press of the seal of said office the date last above written. =. 
[SEAL. ] D. N. ROBINSON, 

’ Chief Clerk and Acting Commissioner. 


Tue Srate or Texas, County of Tarrant : 


I, John F. Swayne, clerk of the county court in and for said 
county, do hereby certify that the foregoing instrument of writing 
was duly and correctly recorded in my office on the 17th day of 
January, A. D. 1884, in Record Book 32, page 49, at 3.50 o’clock 

.m. : 
768 ‘ In witness whereof I hereunto set my name and affix the 
seal of the said court, at office, in Fort Worth, this 17th day 
of January, A. D. 1884. ~ 


(SEAL. ] JNO. F. SWAYNE, 
Clerk County Court, Tarrant Co., 
By —— ——,, Deputy. 


Endorsement, &c., &c., &., &c. 


Ans. to 17th int’ry. I wrote the body of said power of attorney. 

Ans. to 18th int’ry. I left same with W. W. Sorrell, near Belinont, 

in Gonzales county, soon after writing same, he being at that time 
a justice of the peace and lived only a few miles from Foster, and 
I expected him to take the acknowledgements of said Foster and 
wife tosame. Afterwards said power of attorney was received by 
us—my brother and myself—through the United States mail, to- 
gether with an affidavit of Eliza A. Foster, as to her being the 
widow of Thomas P. Rutledge and mother of William Rutledge, 
dec’d, and I am very certain the envelope containing said two papers 
had been addressed to us by Wm. L. Foster. Said affidavit had 
been subscribed and sworn to only a few days before. by Eliza A. 
Foster — A. P. Towns, a justice of the peace in Gonzales county, 

exas. 

769 Ans. to 19th int’ry. Said power of attorney had been signed 
by William L. Foster and Eliza A. Foster. Still there was no 
certificate of naar yy attached to same; so my brother 
wrote a letter to said A. P. Towns, a true and correct copy of which 
Netter I hereto ‘attach and mark “ Exhibit B.” We enclosed said 
power of attorney and letter and sent same to A. P. Towns through 
the United States mail. 


'  #* Byararr B.” 


Austin, Texas, Sept. 8th, 1876. 


Col. A. P. Townes, Gonzales, Texas. 


Dear Sir: We this morning received from Uncle William Foster 
and wife a power of attorney to control a land certificate. P. 


A., we presume, was acknowledged before you as the affidavit ofheir-y . 


ship — is correct, but you inadvertently omitted to append yourcer —— 


that you be kind enough | 
ment and return to us by : ei 

If you can make that you are the heir of Rob’t S. Barner 
we can get about 1,280 acres of land for you. 


Hoping to hear from b are we 
* eu truly, Rts W. A. aT. H. MILLER. 


; men Na Ae In the course of a few we received 
770 ~=through the mail a letter from said Towns, I hereto 

attach and mark “ Exhibit C,” said letter enclosing or being 
in the same envelope with the said power of attorney, with the certifi- 
cate of acknowledgement made by said A. P. Towns, as justice of the 
peace and ex officio notary public, attached thereto. The writing in 
said certifieate of acknowledgement I then and do now recognize 
to be the handwriting of said A. P. Towns. I have known him 
from my early childhood and ize his handwriting by having 
seen a good deal of his writing and having seen him write. 


“ Exarsit C.” 


GonzaLes Co., Sepé. 18th, 1876. 
Mess. W. A. H. & T. H. Miller, Austin. 
- Gents: In reply to yours of the 8th inst. I have only to say that 
I certainly pater, » fhe lap eialdunes to Capt. Foster to mail to you 
the within P. A. with my seal and certificate attached; I neverthe- 
lees resend it. 
As regards the R. S. Barner survey of 1,280 acres, I have already 
proved my heirship and Judge O’Conner is attending to it for me. 
Yours respectively, A. P. TOWNS. 


P. 8S—Let me know how to and before whom I can get uncondi- 
tional certificates. A. P. T. 


(Endorsement on back of anni Col. A..P. Townes, Col. Valley. 
Sending P. “s ~’ W. L. Foster & wife to controll T. P. Rutledge 
cert. 


771 Ans. to 2ist int’y. I have known Wm. L. Foster and wife, 
Eliza Auu Foster, all my life. Eliza Ann Foster wes my 
aunt, being my mother’s sister. 

Ans. to int’y. I am well acquainted with that of Wm. L. 
Foster, having seen him write quite often, and have seen Eliza A. 
Foster sign her name, and have seen it a good many times where I 
am sa it was signed by her. : . 

Ans. to 23rd int’y. I have carefully examined each of said signa- 
tures, and from my knowledge of the riting of said Foster and 
wife I am perfectly satisfied that said signature of Wm. L. Foster is 
his genuine signature and that of Eliza A. Foster is her genuine 
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said letter and mark it “ Exhibit D.” Ina short time after maili 
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Ans. to 24th int’y. We, my brother, W. A. H. Miller, and myself, 
under and by virtue of said power of eae applied for and fe- 
ceived from the commissioner of the general land office a a 
of the unconditional certificate in name of Thomas P. Rutledge, 

I carried said duplicate to Rockport, Texas, and sold same to one 
Mr. Wells, receiving in full consideration therefor one hundred and 
twenty-eight dollars, at time the highest market price; but, as we 
had considerable business with Mr. Wells and knowing I wou 
a short time be in that section of country,— neglected to make tratis- 

fer to Mr. Wells, and as soon as suid duplicate certificate had 
772 been located and patented, at the instance of Mr. Wells, who 

was not on telendily Somes with John Hynes and Thos. O’Con- 
nor, I negotiated a sale of said land—at least, that part in 
county—to Mr. Hynes for Mr. O’Connor, and, it suiting all 
best, the firm of W. A. H. & T. H. Miller, acting under and by vir- 
tue of said power of attorney, executed a deed in the names of Wm. 
L. Foster and Eliza A. Foster, by W. A. H. & T. H. Miller, ages 
and attorneys-in-fact. If I am not mistaken, the balance of the 
land located by said duplicate certificate was sold in a like manner 
to one Chas. Teal, in Aransas county. 

Ans. to 25th int’y. The one hundred and twenty-eight dollars, be- 
fore named, which I realized on sale of said duplicate to Mr. Wells 
was received by me as agent of said Foster and wife, and shortly 
thereafter, if I remember rightly, in June, 1877, I paid over to Wm. 
L. Foster sixty-four dollars. 

Ans. to 26th. In June, 1877, or near that time, in the house of 
said Fosters, in Gonzales county, in the presence of my aunt, Eliza 
A. Foster, and, I think, some of their children,I paid over to Wm. L. 
Foster one-half of the money realized from the sale of said duplicate 
certificate, viz., sixty-four dollars, we retaining the other half as our 
fee, as per contract set out in said power of attorney under which we 
acted, and said Foster laughingly remarked, “ It: tomes in at a 
time, as I am out or about out of money.” I did not take his re- 
ceipt for said money, not thinking it necessary, as they were my re- 


lations. 
Ans. to 27th int’y. On 10th day of October, 1884, I wrote 
773 a letter to Wm. L. Foster and sent same th h the United 
States mail to him. I hereto attach a true correct — of 


suid letter I received a reply thereto, same coming to me th 
the mail; which reply I hereto attach and mark same “ Exhibit E.” 
Said letter I recognize to be in the handwriting of Wm. L. Foster. 
| THOS. H. MILLER. 


Sworn to and subscribed before me this 7th day of January, 1887. 
[sEAL. ] 7 R. C. SHELBY, 
Notary Public, Travis Co., Texas. 


. . * 
“Exurerr D.” | 
Averm, Texas, Oct. 10th, 1896 


Your favor of Oct. 6th, ’84, received, and, after 
will say I haven't time to hunt through all ‘the’ ‘old 
books, &., of our old firm, but by the partial search teen 
find the herein-inclosed letter from you in reference to Rutledge mat- 
ter. I also find in one of our letter books that we wrote Towns Sept. 
8th, 1876, and I herein hand you cop y of same. 

We received a letter from ‘Towns ‘in Sees ar 1876, rar the 
eer of attorney, with certificate of ack. attached. . 

cain Parine you mee of the proceeds of sale of the Rutledge ce 
id you the money, $64.00, in your house, in Aunt El 
Seaake tnd in her presence. I don’t now remember, but don’t 
lieve I took your receipt. (At the time I was talking with E arwood. 
I was thinking of having a recei we I find it was in 188 
774 for money I sent you for Aunt .00—and $16.00 
Aunt Mattie King, proceeds of ee of a small tract of W 
King land.) I well remember the act of paying = the $64. 
believe it was in fall of 1877. At an | ) 
marked, “I am glad to get it, as I am a onl of eens » &. 
would make oath that I paid it if n By calling oa on Howard 
for Towns’ letter to usin , 1876, and iol it to ma be ight 
not be so willing to swear in the matter. He took jones aor u 
Eliza’s ack. (at sanie time took that of Aunt Polly Hall and nele 
Bob) conveying to me (each separately—that is, you and Aunt Eli: 
to one and Hall and wife to other, in fall of 1879) : 
interests in Wm. P. King land in Dallas & Wood f this is 
not enough to satisfy you, if you are ever in Austin a8 and will 
call at my office and go with me to g’l I'd office I can throw more 
light on the subject. 
Truly, &c., TT. H. MILLER. 


“Exuinir FE.” 


Be.auont, Txxas,. Oclober 15th, 1884, | 
Yours of 10th inst. at hand and carefully gegen and I am 


Mr. T. H. Miller: 


ieee we bill in. though perfectly satisfied that I 
ill in thought, for I had been forced. Hoge yng stu 
ond was much searching for evidence to prove your honesty in this m: 
ter, to the conclusion that you were both very bad men, which ¥ 
hard for me to believe, though I did firmly believe it when. as 
Austin and since; but I now sincerely ever having entertai 

such an opinion, and most humbly 
775 any wrong I may have done you, and 

as possible by explaining to those who know of 
the wrongs I have done you in suspecting you of 
40—1086 


apology I feel bound to make as a gentleman, though you can use 
your own pleasure as to accepting it as a final settlement of this 
matter. Should you think this ample satisfaction in the matter I 
pro that we have no further mention of past differences or even 
evil thoughts. : 

As to the letter you enclosed, written by me, it is the best evi- 
dence = could have sent. I distinctly remember the Chism part 
of the letter and some other parts of it. I think I remember the 
words written about Rutledge’s clost attention tosuch business. As 
to anything positive in this or the payment of the money I cannot 
reinember, though I take for granted that if a part is true all of the 
letter is correct, and the letter being my own hand-write shows that 
I had heard of the Rutledge claim, and having so completely forgot 
that matter I am satisfied T forgot the payment of the money. lam 
willing for you to proceed in trying to recover the propperty. I 
think the power of at’y you have is sufficient in the matter, but if 
you would rather bave another contract I believe I would some 
rather, though it will make but little difference with me. If the 
statute of limitation is not likely to bar the clam I would rather 
you delay the suite until I get possession of the pour of attorney I 
give Harwood, and in the employment of attorneys to prosecute this 
suite I would like to name one. If you wish to go on with this 
matter I would like to see you; come down, if you can, soon. 
think it best to have a contract seperate from the pour of attorney, 

I am willing for you to have one-half of all you can get out 
776 ~=—s of it by your paying all expences, but should you recover I 

may want a division of property and land instead of money. 
Let me hear from you soon. 


As ever yours, WM. L. FOSTER. 


777 Answers of the Witness, Thos. H. Miller, to Crose-Interrogatories 
by Original Defendants. 


Ans. to Ist cross-int’v. I was born March 18th, 1848. 

Ans. to 2nd cross-int’y. Was born in Gonzales county, Texas, and 

lived there until November, 1875. 
» Ans. to 3rd cross-int’y. I lived with my father, Alsey S. Miller, 
until 1872. He died July 22nd, 1885. He spent part of his time 
with me in Travis county and part with my sister, Mrs. Houston, in 
Gonzales county, but he claimed Gonzales county as his home from 
about 1838 to time of his death. 

Ans. to 4th cross-int’y. I first learned of said will in October, 
1884, in my office in the city of Austin from a man who told me 
his name was Bacon. From common report among my futher’s 
family, and especially from him, as well as other relatives, I know 
that Thomas P. Rutledge lived in Gonzales county at time of 
his death. I never knew until in October, 1884, that he left a will, 
and knew nothing of my father having been either his executor or 
administrator. 

Ans. to 5th cross-intg. It is not true; for I knew nothing of the 
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ie to 6th I never koew MT. Johneoa and 
778 wa nme po pon 
0 croes-in never never 
conversed with him of ng Rutledge san Pr 
ne oe : . 
ne. to cross-1D soe ash new an ocecu- 
pancy of said land oni rate pn Sere 
ou I knew of Fort Worth, t bat. Pv Ba tee "ed this 
tion. 

Ans. to 9th croes-intg. I first learned that said certificate bed been 
located upon eal jana in aheat, Octchen-en Romeaeeiaa 
learned of it. by Maj. Harwood, of Gonseles, : 
about the power of attorney given my brother and 
L. Foster and wife, and making such remarks about 
Worth for the Fosters that I ca out the file containing th 
of said location the first time I was in the land office. 

Ans. to 10th cross-int’y. I did not know en about said 
location, for in 1875 to 1877 or 1878 my brother, pn oe 
in the land business, dene snvet all <f-can oa ina office, 
and he had informed me that the Rutledge certificate bad never 
been returned to that office, and I had no occasion to examine the 
file until as above stated. 

In aoanee to cross-int’y 9th. I never knew of E. M. Deggett’s 


Ade to 11th cruss-int’y. Total amount received by me on 

779 ~=sale of the Rutledge duplicate certificate to Mr. Wells was 

one hundred and twenty-eight dollars. I paid over to Wm. 

L. Foster one-half of that amount, retaining for ourselves the other 

half as our fee as per contract in their power of attorney to us, that 
we was to bave one-half for our services, &c. 


Ans. to 12th cross-int’y. I knew nothing of land in controversy 
at that time nor of E. . Daggett nor ever had any conversation 


with him. 
THOMAS H. MILLER. 
Sworn to and subscribed before me this 7th day of J y, 1887. 
(sxat.] R. C. fey 
Notary Peblic, Trevis Co., Tevas. 
780 ne eT Oe ee 
tories by the“Intervener Defendants,” Wm. Dunlap a ole 
Ans. to Ist croes-int’y. I never heard m relies spent 2 ets 
Taeue 


Rutledge’s will until since 1884, a er 
spoken of Ny member Pov family or, any one else ue Deto- 


ber, 1884. reason for not setting under 
said ney nese ning os eae rae as . 
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316 * " /qHoMAS H. MILLER ET AL. VB 00°66 
Pf e Md . 
Sworn to and/subscribed before me this 7th day of on 1887. 
SHELLY, 


[sEat. ] R. C. 
Notary Public, Travis Co., Texas. 


781 Answers of the Witness, Thos. H. Miller, to Cross-I 
by Intervener Defendants, Martha A. Worrall et als. 


_Ans. to 1st cross-int’y. We are all children of Alsey S. Miller. 
We lived with him until about of age, and associated with him, and, 
as to myself, with him quite often of late years—until his death, in 
1885. : 

Ans. to 2nd cross-int’y. I have heard my father speak of Thos. P. 
Rutledge several times, no doubt, but I never heard him nor any 
one else speak of Rutledge’s will until October, 1884. Asa matter 
—n I did not know anything about the matter until October, 
Ans. to 3rd cross-int’y. We are the parties who proceeded, under 
power of attorney from Wm. L. and Eliza A. Foster, to duplicate the 
unconditional certificate for 320 acres which had issued to Thos. P. 
Rutledge, and I am the party who sold said duplicate certificate to 
Mr. Wells, and, as before stated, after said duplicate certificate had 
been located and patents issued thereon, at uest of Mrs. Wells 
and Mr. Hynes, made deed direct to Mr. O’Conner, Mrs. Wells, 
vendee, instead of making title to Mr. Wells and he to Mr. O’Con- 
ner. We, the firm of W. A. H. & T. H. Miller, executed said con- 
veyance for our principals, Wm. L. Foster and Eliza A. Foster, as 
their agent and attorney-in-fact, acting only by and under the 
authority given us by the power of attorney from Foster & wife. 
Ans. to 4th cross-int’y. I did not examine the file in the land 
office until 1883, and when I did I found the unconditional certifi- 
cate in the file. a 
782 Ans. to 5th cross-int’y. I did not examine for the uncon- 
ditional certificate myself. I did not know of any location 
by it. We obtained the duplicate certificate and dealt with it for 
oster and wife as before stated, but did not intend thereby to 


abandon any interest we had under Rutledge’s will in any location, — 


not knowing of such a will at that time. 

Ans. to 6th crosg-int’y. With a knowledge of the facts concerning 
said will also come a knowledge of the facts that the indorsements 
of forfeiture for failure to return said certificate on the file of the 
original location in Tarrant county were greatly in error, for said 
certificate was properly returned to said land office, and if ever out 
of there it was without the authority of the rightful owners. 

Ans. to 7th cross-int’y. Neither of us, my brother and myself, ever 
abandoned any claim to said Tarrant county location for them, the 


- Fosters, and when we learned of said will and the true facts as to 


the original unconditional certificates having been properly returned 
to the land office there did not exist the same state of facts as we 
thought existed when we acted for the Fosters, for if we had 
known of the real facts as rds said original certificate and loca- 
tion, without knowing of said will, we certainly would have made 
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of the file for Fosters, my 
the examination. I mien & tell what | d 
I made an examination. I migh 
on the file that the certificate had not been returned as true. rr 
I learned of the rights I had under Rutledge’s will, I hed earefal 
attorneys to examine into the matter for me, and Ses found that 
the in tb eine chewed: i we cortificate had been 


returned. 
THOS. H. MILLER. 
Sworn to and subscribed before me this 7th day of of Janvery, 1887. 
(saz. ] R. C 
Notary Public, "hee Co., Tesas, 


Srate or Texas, County of Travis: 


J, R. C. Shelley, a notary public in and for said county, do‘ hereb 
certify that “oy, nade me answers of Thos. H. Miller, jr, the he witnen 
before named, to the scoempenying in 
rogatories were made a uced to writing 
me and were sworn to and subscribed OD ‘Sears i wine blre 
Miller, before me. | 
, Given under my hand and seal of office this 7th day of January, 

[szar.] R. C. SHELLEY, 
Notary Public, Travis Co., Tez. 


784 Ww. D. Foster et al. 


v8. . : 
Texas & Paciric R’y Co. et ail., Defendants; 
Thomas H. Miller ¢ al., Interveners; Ww. Chancery No. 88. 
Dunlap 4 al., Interveners; Martha R. Wor- 
rall ¢ al., Interveners. 


‘Sait pending in the United States circuit court in and for the northern 


district of Texas, at Dallas. In equity. 


rrogatories to be nded to complainants, Thos. H. Miller, 
vacations silaat-ee vis county, Texas; Wm. A. H. Miller, a 
resident citizen of Liano county, exas; M. F. Nichols and A. J. 
Nichols, resident citizens of Runnels county, Texas. 


To each and all of said witnesses: 
- let. Please state- your place of residence and your age. 
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2nd. Were you ever acquainted with one Alsey S. Miller and 
Permelia Miller? If Poy, please state whether any relationship 
existed between them, and, if yea, what relationship they bore to 
each other, and how and from what information you kuow this. 
- they dead or living; and, if dead, when and where did they 
ie? 
8rd. If you have said that said Alsey S. Miller and Permelia 
Miller were married, please state when they were married, 
785 giving the source of your information fully. 
4th. Did Alsey S. Miller ever have any children by said 
Permelia Miller? If yea, please state how many, their names, and 
ages, and whether living or dead, and if dead where they died, and 
from what information you speak as to those older than yourself, if 
any, or about whose birth or death vou have no personal recollec- 
tion, if any, stating whether or not there was any statement by said 
Alsey S. Miller or Permelia Miller or other report or account in the 
family commonly accepted as true by the members of the family as 
to the births or deaths of children older than yourself, if any; if 
so, give such statement or reports about birth or deaths of children 
of said Alsey Miller and Permelia Miller, where your recollection 
does not serve you. 
5th. Did you ever know one Thomas P. Rutledge ; if yea, where 
and how long did you know him? Were you related to him in any 
manner; and, if so, how related ? 
6th. Did you ever hear of said Thos. P. Rutledge making any 
will; if yea, when did you first hear of said Rutledge making a 
will, and how and through what means and under what circum- 
stances did you hear that said Rutledge madea will? Answer fully 
and particularly. | 
7th. If you have answered that you heard that Thos; P. Rutled 
made a will and stated the time when you first: heard of it, 
786 _ please state whether or not you prior to that time ever had 
any intimation, information, knowledge or belief of any fact 
or facts or circumstance or circumstances which lead you to think 
or suppose or suspicion that said Rutledge ever made a will. 
. 8th. If you have said that you have heard that Thos. P. Rut! 
‘made a will and stated when you received your information on this 
subject you will please now state whether you at the same time had 
or received information of the contents of said will. Have you 
learned whether or not said will contained any provisions concern- 
ing you; if yea, when did you first obtain this information—at 
the time you received the first communication or information as to 
the existence of such will or at a later period, and if at a later period, 
when and under what circumstances, and from whom ? 
9th. Have you learned or received any communication or infor- 
mation as to whether or not said will wasever probated ; and, if yea, 
when did you first receive any information, knowledge, or beliet as 
to the probate or about the probate of said will, and from whom 
and under what circumstances? 
10th. Have you received any information of a suit having been 
brought in Gonzales county, in 1852, to contest the validity of said 


* 


ac ta ee eS ee <4 


— moa ii og ee Se a ee pe oes 
ies * : at a owes Po a oe 2H : 
SO tc cae De tt a NS wl Biya ha ig Ei 
—— a ti 5 seals ; at ee ¥ st < Fi F ; 
ee = oa oe ‘i i Sal a j 
a 7 ‘ - 7 
« 


a 
_ * et ae 
te 5 we eas 
Pe a ee ee 
SO eg Ee, 


ro 
oi 
“« 
} 4 
_* 7 
2 
: 
MW ae “ 
ms : 
* 2 24 
oo ae 
“ae 
“g 4 
+g wa 
a 4 
; = 
-— |S y 
* > 
= & 
iy e 
i 
a . 
Le 
ae ‘ 
de ae 
a oa 
4 Ls, 
q oa 
Ee a 
a9 
‘?Z se 
. Ss 
Ss ‘ y 
i == ~ : 
ns 
Bie o 
is ‘ ‘ 
* r, 
a fir 
“i oa 
& ra 
ud es 
ott e 
al je 
e 2 a 
aa Es 
a 
“as 4 
a Fi 
.? > bi 
a oe 4 
. a 
~~ 
" 
: 3 
ae 
¥; 
» 
ye Q 
pyi 
% 
3 
é 
4 
‘ 
Pac 
‘ 
x 
* 
% 
os 
I 
fg 
3 
s 


a 


Don alg eee ee 


information, 
having been once b 


787 


tand certificate 


12th. Have you ever given any one any authority to do anything 
for you with or about any land certificate or certificates issued in the 
name of Thos. P. Rutledge or any land which may have been located 
by the same? If so, state what authority and to whom you gave 
such authority, and when. Is that all the authority you ever gave 
any one on this subject or about said land certificates or locations 7 
3th. Did ever do anything with or about said certificates or 
locations made by the same prior to the institution of this euit in 
1884? If so, please state what you did when you did it. 
14th. Please state whether you ever did anything in 
abandoning or adhering to any location or locations made 
rant county, Texas, by any certificate issued in the name of 
P. Rutledge, and what were and have been your purposes and 
tentions about abandoning or not abandoning said locations 
788 15th. State whether or not you ever withdrew or caused to 
be withdrawn or authorized any one to withdraw from the 
general land office of Texas any certificate or certificates issued in 
the name of Thos. P. Ratledge, which had been located and returned 
to said land office. 


To Thos. H. Miller only : 


16th. Please examine the file in the general land office of Texas 
containing the locations and field-notes of surveys made 
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17th. Do you know who wrote the body of such instrument? If 
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or without any written communication. And, if with a written com- 
munication, have you such original communication? If not,and you 
have a copy thereof, please state when such copy was made, and 
whether such copy is a true and correct copy of the communication 
sent by you with said power of attorney, and attach said copy to 
your answers, marking the same for identification. 
20th. If you have said that you parted with the custody of said 
power of attorney twice, state whether or not you received it a 
time, and whether with or without a communication to you in 
writing. And, if so, how and through what channel did you receive 
said power of attorney or communication? And state what was the 
condition of said power of attorney when thus returned. 
2ist. Are you acquainted with William L. Foster and were you 
acquainted with Eliza Ann Foster; if so, how long have you been 
“gg with them? Are they related to you; if yea, how re- 
ated ? | 
22nd. Are you acquainted with the handwriting and signatures 
of William L. Foster and Eliza Ann Foster; if yea, how did you 
become acquainted with the same, and how long have you been 
acquainted with such handwriting and signatures? 
23rd. If you have said you are acquainted with the hand- 
790 writing and signatures of said William L. Foster and Eliza 
Ann Foster, please examine the signatures of William L. 
Foster and Eliza Ann Foster subscribed to the original power of 
attorney on file in the land office, and state whether or not said sig- 
natures are or are not, in me opinion, re signatures and han 
writing of said William L. Foster and Eliza Aun Foster. 
24th. Did you ever act on said power of attorney or exercise any 
authority thereunder for said Eliza Ann Foster and William L. Fos- 
ter; if yea, what did you do under and by virtue of said power of 
attorney ? a 
25th. If you say you sold any land under said power of attorney, 
state what you received for said land, who you received the money 
for, and what you did with it. : 
26th. If you say you paid any of said money to William L. Fos- 


, ter or Eliza Ann Fostér, please state when, where, and under what 


circumstances you paid it and who was present, and what, if any- 
thing, was said by any one at the time. ) 
27th. State whether or not you wrote a letter to any one about said 
power of attorney about October 10th, 1884; if yea, who did you 
write to and what did you do with the letter? ve you a copy of 
such letter? If yea, please state whether or not it is a true cor- 
rect copy of said letter, and when and how you made such 
791 copy, and then attach such copy to your answer and mark it 
for identification, and then state whether or not you ever re- 
ceived any letter purporting to come from the person to whom you 
sent such letters; and, if yea, state how you received such letter; 
handwriting 
of the person purporting to write such letter. If you say you are 
acquainted with such handwriting, then state whether or not the 
letter so received, if any, is, in your opinion, in the handwriting or 
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792 In the United States Circuit Court for lhe Nordern District 
. of Texas, at Dallas. 


I do hereby certify that the foregoing is a full, true, a d 00 
transcript of direct in tories propounded by the complainant 
(crogs-bill) to Thos. H. Miller, Wm. A. H. Miller, M. F. Nichols, anc 
A.J. Nichols, witnesses for pd gan mney giv =. in ate Ro. 98 say | 
— styled Wm. D. Foster 4 al. vs. Pacific Railway ‘i tal, 

rs from thc records of said court now in thie offles. Pane EY 

Witness the seal of said circuit court, at Dallas, Texas, end the ©. 
name of the clerk thereof, this 4th day of oad: 1886. = 
(sma. ) A. J. Barge gor 


By JAS. D. Cit of dC 
Deputy Clerk. 
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Texas & Paciric R’y Co. a a al. Defendants ; Tomas H. > No. % r 
Miller e al., Interveners; Wm. Dunlap é al., Interveners;] = = =§=_—- 
Martha R. Worrall eal. Interveners. 


Suit pending in United States circuit court, fifth circuit, northern 
Cross-in tories nded tocom 


district of Texas, at Dallas. 
A. Miller, M. F Nichols, and A. J. ichele, by the iginal ¢ 
fendante, The Texas & Pacific Railway Oe, Gall  Ocatede 
Santa Fé R’y Co., E. J. Daggett, E. B. Daggett, and others, 
’ To each and all of said witnesses: ~— 
your birth. 
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ler? When and where did he die? With whom did he live at the 
time of his death ? 7 
4th X Intg. When, where, and from whom did you first learn 
that Thomas P. Rutledge had left a will? Is it not true that you 
knew for a long time that Thomas P. Rutledge resided in Gonzules 
county at the time of his death, and is it not true that you 
794 knew your father, Alsey S. Miller, was his executor or admin- 
istrator of his estate?, When, where, and how did you first 
learn these facts ? 
5th X Intg. Is it not true that you knew many years ago that the 
estate of Thomas P. Rutledge was administered and settled in the 
county court of Gonzales county; if yea, what time did this fact 
first come to your knowledge ? 
6th. X Intg. Were you acquainted with M. T. Johnson? When 
and where did you know him? Did you have any conversation 
or conversations with said Johnson about the Rutledge certificate 
or the location made by virtue thereof in Tarrant county? If yea, 
state ali and everything that was said in such conversation or con- 
versations about said matters, giving dates and other particulars. 
7th X Intg. Were you acquainted with E. M. Daggett? When 
and where did you know him? If you ever had any conversation 
with said Daggett, where and when did such conversation or conver- 
sations occur? And if anything was said in such conversation or 
conversations about or concerning the Rutledge certificate or its 
location in Tarrant county, then state fully and particularly all and 
everything which was said in such conversation or conversations 
about or concerning said matters. 
Sth X Intg. Is it not true that E. M. Daggett was actually occu- 
pying the land in controversy and held the actual possession thereof 
from and after 1854 until the time of his death ? 
795 9th X tute. When did you first learn or know that the 
Thos. P. Rutledge certificate had been located upon the land 
in controversy? State how and from whom and where you first 
learned this fact. ; 
10th X Intg. At the time you applied for and obtained the dupli- 
cates of the Rutledge certificates did you then know that the same 
, had been located upon the land in controversy, and did you then 
know that E. M. Daggett had the actual possession of said land and 
claiming the same? 
llth X Int. What was the total amount of the purchase-money 
ir received fur the land located by virtue of the duplicate Rut- 
edge certificate; how much of that amount did you retain; how 
much did you give or deliver to Fuster and wife? 
12th X Intg. Before you obtained or applied for the duplicates 
did you know who claimed the land in controversy; did you then 
make any inquiry or have any conversation with E. M. Daggett 
about or concerning the Rutledge unconditional certificate? 
(Signed) WATTS & Oe Cult 
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—d¢dal. TU (8 propoun i to 
i. Miller, M, F. le, and A. J. 
Sept. 18th, 1886. rama eed 


Thomas H. Miller, Wm. 
Nichols. Filed 


Adams, deputy. 


In the United States Circuit Geant District of Texas, 


I do peace, os Sharda the foregoing 


(eroes-bill) to Thea. HL silo, wee, A. 


and A. J. Nichols, witnesses for the 
ch’y, and styled Wm. D. Foster 4. al. vs. 
et al., as from the records of said court 


nants 
and 
now 


Witness the seal of said circuit an tun Sean ‘the 


name of the clerk thereof, this 4th day of ry a 
[suat. ] A. J 


By JAS. D. cr a 
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Texas & Paciric R’y Co. ed al., onc oh 
Thomas H. Miller e al., Interveners; W Chancery No. 88. 
Dunlap e al., Interveners: Martha R. Worrall 


e al., Interveners. 


Suit pending in United States court in and for the northern dis- 
trict of Texas, at Dallas. In equity. 


Cross-interrogatories propounded to Thomas H. Miller, a el 
Travis Co., Texas; Wm. A. H. Miller, a resident citizen of Ll 
county, Texas; M. F. Nicholas and A. J. Nicholas, citizens of R 
nels county, Texas. 


Cross-int. 1st. a Se ee 
hear your father speak of the contents 

Thomas P. Rutledge, and do you not always understand that eaid 
will had been set aside and declared null pret void by a decree of 
the district court of Gonzales county, and had not heard the 
matter of snid will often talked of in your family Why was it you 
never set up any claim to any property under said will until you 
intervened in this suit? pes 

(Signed) 
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798 In the United States Circuit Court for the Northern District 
of Texas, at Dallas. 


I do hereby certify that the foregoing is a full, true, and correct 
transcript of cross-interrogatories ae by the defendants 
(cross-bill) to Thos. H. Miller, Wm. A. H. Miller, M. F. Nichols, and 
A. J. Nichols, witnesses for the complainants in case Nov. 88, gt § 
and styled Wm. D. Foster ef al. vs. Texas & Pacific R’w’y Co. e al, 
as appears from the records of said court now in this office. 

itness the seal of said court, at Dallas, Texas, and the name of 
the clerk thereof, this 4th day of Dec’r, 1886. : 
[seat.] A. J. HOUSTON, 
Clerk of said Court, 
By JAS. D. ADAMS, 


Deputy Clerk. 
799 Ww. D. Foster et al. 


v8. 

Texas & Paciric R’y Co. e als., Defendants ; 
Thomas H. Miller e als., Interveners; Wm. Chancery No. 88. 
Dunlap et als., Interveners; Martha R. Wor- 
rall e¢ als., Interveners. 


Suit pending in the United States circuit court in and for the 
northern district of Texas, at Dallas, fifth circuit. 


Cross-interrogatories to be propounded to W. A. H. Miller, of Liano 
county, Texas; Thos. H. Miller, of Travis county, Texas, and M. 
F. Nichols and A. J. Nichols, of Runnels county, Texas, on the 
part of Martha R. Worrall ¢ ails., interveners. 


Cross-int. 1. Are you notall children of Alsey S. Miller mentioned 
in the direct interrogatories, and did not all of ‘you constantly live, 
associate with, or frequently see and talk with your father until his 
death, a few years ago? 

Cross-int. 2. Have not you all frequently talked with your father 
regarding your relation — Thos. P. Rutledge and his will and the 
we ag had thereon, or at least heard or been informed thereof 

v your father or through some other source? Asa matter of fact 


did you not know’something about the matter ? 


To W. A. H. & T. H. Miller: 


800 Cross-int.3. Are you not the same parties who, being partners 

in the land business in Austin about 1877, procure a dupli- 
cate of the unconditional head-right certificate issued to Thos. P. 
Rutledge, and located same in Aransas and Refugio counties, acting 
then under power of attorney from Wm. L. Foster and his wife, Eliza 
Ann Foster, formerly Rutledge ? 

Cross-int. 4th. If you are the same W. A. H.and T. H. Miller, 
what examination of the original file of said unconditiona? certifi- 
cate did you make in the land office, and with what result; and 
did you find the unconditional certificate in the file? Did you find 
it at all, then or subsequently ? 


801 enabled you tofind out that you were thereal owners,espec 
after you had been at such trouble for others to inves 
the whole matter? i | 
Cross-int. 8th. What prevented you from finding out from your 
clients, the Fosters, what vou afterwards found out, or say yeu Gand 
me for ae Couldn’t you have disco it just as easily 
en as later 7 


To Mre. M. F. Nichols: 

Cross-int. 9th. Is it not a fact that you knew, heard of, or was 
told by your brothers, W. A. H. and T. H. Miller, or either of them, 
or learned from some other source or means, what your said brothers 
did with reference to the aforesaid Ru certi while acting 
for the Fosters; and didn’t you know of their proceedings and ap- 
prove of them or share in the proceeds? 

Croes-int. 10th. When did you first know of your rights in this 
matter, who told or informed you, and how, and was it or not news 


to you? 
me (Bigned) GARDNER RUGGLES, 
Atty for Martha R. Worrall e ale. 


802 In the United States Circuit Court for the Northern District 
of Texas, at Dallas. 


1 do hereby certify that the foregoing is a full, true, and correct 
transcript of cross-in tories Me by the defendants 
(crose-bill) to Thos. H. Miller, Wm. A. H. Miller, M. F. Nichols, and 
A. J. Nichols, witnesses for the complainants in case No. 88, ch’y, 
and styled Wm. D. Foster ef al. vs. Texas & Pacific R’w’y Co. ef al., as 
“tenn Ste the records of said court now in this office. - 

itness the seal of said circuit court, at Dallas, Texas, and the 
name of the clerk thereof, this 4th day of Dec’r, 1886. 
(seat. ]} A. J. HOUSTON, 


By JAS. D. ADAMS, 
_ — Deputy 


Endorsed: No. 88. Chancery. Opened and filed Feb’y 5th, 1887. 


A. J. Houston, cl’k, by Jae. D. Adams, dep’ty. 
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803 W. D. Fosrer e al. 
v8. 
Texas & Paciric R’y Co. et al., Defendants; 
Thos. H. Miller e al., Interveners; Wm. Chancery No. 88. 
Dunlap ef al., Interveners; Martha R. Wor- 
rall et al., Interveners. 


Suit pending in United States cir. court — and for the northern 
district of Texas, at Dallas. In equity. 


Interrogatories to be propounded to complainants, Thos. H. Miller, 
a resident citizen of Travis county, Texas; Wm. A. H, Miller, a 
resident citizen of Llano county, Texas; M. F. Nichols and A. J. 
Nichols, resident citizens of Runnels county, Texas. 


To each and all of said witnesses: 


Ist. Please state your place of residence and your one 
2nd. Were you ever acquainted with one Alsey 8S. Miller and Per- 
melia Miller? If yea, please state whether any relationship existed 
between them; and, if yea, what relationship they bore to each 
other, and how and from what information you know this. Are 
they dead or living; and, if dead, when and where did they die? 
3rd. If you have said that Alsey S. Miller and Permelia Miller 
were married, please state when they were married, giving the source 
of your information fully. 
4th. Did said Alsey S. Miller ever have any children by 
804 said Permelia Miller? If yea, please state how many, their 
names and ages, and whether living or dead ; and, if dead, 
when they died, and from what information you speak as to those 
older than yourself, if any, or about whose birth or death you have 
no personal recollection, if any, stating whether or not there was 
any statement by said Alsey S. Miller or Permeglia Miller or other 
report or account in the family commonly accepted as true by the 
_- members of the family as to the births and deaths of children older 
than yourself, if any; if so, give such statement or report about 
births or deaths of children of said Alsey Miller and Permelia Miller, 
where your recollection does not serve you. 
5th. Did you ever know one Thos. P. Rutledge; if yea, when, 
where, and how Jong did you know him? Were you related to. 
him in any manner; and, if so, how related ? 
6th. Did you ever hear of said Thomas P. Rutl making any 
will; if yea, when did you first hear that said Rut made a 
will, and how and through what means and under what circum- 
stances did you hear that said Rutledge made awill? Answer fully 
and particularly. 
7th. If you have answered that you heard that Thos. P. Rutledge 
made a will and stated the time when you first heard of it, please 
state whether or not vou, prior to that time, ever had any intima- 
tion, information, knowledge, or belief of any fact or facts or cir- 
cumstances which lead you to think or suppose or suspicion that 
said Rutledge ever made a will. 
Sth. If you havesaid that you have heard that Thos. P. Rutledge 


é 


wie ——— —— tt 


her you 
sane or received information of the contents of said 
will. Have you learned whether or not said will contained an 
provision concerning you ; if yea, when did you first obtain th 
information—at the time you received the first communication or 
information as to the existence of such will, or at a later period ; 
and, if at a later period, when and under what circumstances and 
from whom? 
9th. Have you learned or received any communication or informa- 
tion as to whether or not snid — was ever ; if when did 
you first receive any information, knowledge, or belief as to the 
probate or about the probate of said will,and from whom and under 
what circumstances? 
10th. Have you received any information of a suit having been 
brought in Gonzales county in 1852 to contest the validity of said 
will or to set aside said will or the probate thereof or other suit 
about said will in Gonzales county, ; if yea, when did you 
first receive information, knowledge, or belief of such a suit navi 
once been brought or instituted, and how did you you receive 
information ? : | 
11th. Have you received any information or heard noe we about 
any land certificate or certificates having been issued to Thos. P. 
Rutledge ; if a0, when did you receive your first information of the 
existence of said certificates,and how did you receive such informa- 
tion? Have you learned of their location; if 80, when did you first 
learn of such certificate or certificates being located ? 
12th. Have you ever given any one authority to do any- 
806 thing for you with or about any land certificate or certificates 
issued in the name of Thos. P. Ratledge or any land which 
may have been located by the same? If so, state what authority 
and to whom you gave such authority, and wher. Is that all the 
authority you ever gave any one on this subject or about said land 
certificates or locations ? | | 
13th. Did # xy ever do anything with or about said certificates or 
locations made by the same prior to the institution of this suit, in 
18847 Ifso, state what you did when you did it. | 
14th. Please state whether you ever dil anything in reference to 
abandoning or adhering to any location or locations made in Tar- 
rant county, Texas, by any certificate issued in the name of Thos. 
P. Rutledge and what were and have been your purposes and inten- 
tions about abandoning or not abandoning said location. 
15th. State whether or not you ever withdrew or caused to be 
withdrawn or authorized any one to withdraw from the general 
land office of Texas any certi or certificates issued in the name 
ae P. Ratledge which had been located and retarned to said 
and office. 


To Thos. H. Miller only: 


16th. Please examine the file in the general laud office of Texas 
containing the locations and field-notes of surveys made by virtue 
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of the certificates describedin the last ing inte 
a written power of attorney dated September 18, 1876, 
be signed by William Poster and Eliza Ann Foster, relict of 
P. Rutledge, deceased, and obtain a copy from the commissi 
of the land office and attach to your answer, marked for identifica- 
tion. 
807 17th. Do you know who wrote the body of such instru- 
ment? If so, state who wrote it. | 
18th. If you have said you wrote said power of attorney, please 
stute what you did with it before it was signed ; whether it went out 
of your possession ; and, if yea, how and who, if any one, received 
it from you and whether you afterwards received it; if yea, how and 
from whom ? 
19th. If you had said you had delivered said draft of power of 
attorney to any one and that it came back to you through the United 
States mail, please state what condition it was in when thus received 
and what you next did with it. If you sent it anywhere state to 
whom and how you sent it, and whether with or wi t any writ- 
ten communication, and, if with a written communication, have you 
such original communication? If not, and you have a copy thereof, 
please state when such copy was mude and whether such copy is a 
true and correct copy of the communication sent by you with said 
power of attorney, and attach said copy to your answers, marking the 
same for identification. : 
20th. If you have said that you parted with the custody of said 
power of attorney twice, state whether or not you received ita second 
time and whether with or without a communication to you in writ- 
ing ; and, if so, how and through what channel did you receive said 
power of attorney or communication, and state what was the condi- 
tions of said power of attorney when thus returned. 
2ist. Are you acquainted with William L, Foster and were you 
acquainted with Eliza Ann Foster; if so, how long have you 
808 been acquainted withthem? Arethey related to you; if yea, 
how related ? 
22nd. Are you acquainted with the handwriting and signature of 
William L. Foster and Eliza Ann Foster? If yea, how did you be- 
come acquainted with the same, and how long have you been ac 
quainted with such handwriting and signatures ? 
23rd. If you have said you are acquainted with the hand- 
writing and signatures of said William L. Foster and Eliza Ann 
Foster, please examine the signatures of William L. Foster and Eliza 
Ann Foster subscribed to the original power of attorney on file in the. 
land office, and state whether or not said signatures are or are not, 
in your opinion, genuine signatures and handwriting of said Wil- 
liam L. Foster and Eliza Ann Foster. 
24th. Did you ever act on said er of attorney or exercise an 
authority thereunder for said Eliza Ann Foster and William 
Foster? If yea, what did you do under and by virtue of said power 
of attorney ? 
25th. If you say you sold any land under said power of attorney, 
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what you did with it. aim 
say yuu paid any of said money to William L. Foster 
Ann Foster, please state when, where, and under what cir- 
cumstances you paid it, and who was present and what, if anything, 
was said | ay Reeser re time. 
. State whether or not you wrote a letter to any one 
, 809 about said power of attorney about October 10, 1 If 
who did you write to and what did you do with the let- 
ter? Have you a copy of such letter? If yea, please state whether 
or not it is a true and correct copy of said letter, and when and how 
you made euch copy, and then attach such copy of your answer and 
mark it for identification, and then state whether or not you ever 
received any letter purporting to come from the person to whom you 
sent such letter; and, if yea, state how you received such letter; 
also state whether or not you are acquainted with the handwriting of 
the person purporting to write such letter. If you say you are ac- 
quainted with such handwriting, then state whether or not the letterso 
pete if any, ~ in your opinion, in the oe Nghe. or par ee 
writi person purporting to write the same, 
attach said letter to your answer, marki it for identification. 
Cigned) F. G. MORRIS & FRED. CARLETON, 
Att’ys and Solicitors for Complainants, Thoe. H. Miller —. 


To solicitors for defendants : 


You and each of you will take notice that five days after service 
on you of this notice and a copy of the foregoing interrogatives 
the complainants will apply to the clerk of the United States cir- 
cuit court, at Dallas, for commissioners to take the depositions of the 
persons to whom said interrogatories are propounded, which depo- 
sitions, when taken, will be used as evidence for plaintiffs on the 


near Oe seed) F. G. MORRIS 
. G. AND 
FRED. CARLETON, 
Attorneys and Solicitors for Compl'ts. 


Endorsed: No 88. Chancery. Wm. D. Foster e al. ve. Texas & 
Pacific R’y Co. dal. Interrogatives. Filed Sept. 14, 1886. A. J. 
Houston, by Jas. D. Adams, deputy. 


810 In the United States Circuit Court for the Northern District of 
Texas, at Dallas. 


I do he certify that the foregoing is a full, true, and correct 
transcri "Sf ainect fe tories prépounded by the complainants’ 


cross-bill to Thos. H. Miller, Wm. A. H. Miller, M. F. Nichole, and 
A. J. Nichols, witnesses for the complainants in case No. 88, ch’y, 
and styled Wm. D. Foster ¢ al. ve. Texas and Pacific R’y Co. of ak 
as appears from the records of said court now in this office. 
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Witness the seal of said circuit court, at Dallas, Texas, and the 
ah; name of the clerk thereof this 4th day. of Dec’r, 1886. 
EE [SEAL.] A. J. HOUSTON, 
Clerk of said Court, 
By JAS. D. ADAMS, 
Deputy 


811 Wma. D. Foster 4 al. 


v8. 
Texas & Pactric R’y Co. e al., Defendants; Tuos. H. Mit- > No. 88. 
ler e¢ al., Interveners; Wm. Dunlap 4 al., Interveners; 
Martha R. Worrall e al., Interveners. 


| Suit pending in the United States circuit court, fifth circuit, north- 
a ern district of Texas, at Dallas. 


Cross-interrogatories propounded to complainants, Thos. H. Miller, 
| Ww. A. Miller, M. F. Nichols, and A. J. Nichols, by the original 
defendants, The Texas and Pacific R’y Co., Gulf, Colorado and 
Santa Fé R’y Co., E. J. Daggett, E. B. Daggett, and others. 


i Toeach and all of said witnesses: 


1 — Intg. Give the date of your birth. 
dt 2 X Intg. How long did you reside in Gonzales county? When 
| did you first go to that county? When did you remove therefrom ? 
a 3rd — Intg. How long and when did you live with Alsey S. Miller? 
: When and where did he die? With whom did he live at the time 
4: of his death ? 
1 4 X Intg. When, where, and from whom did you first learn that 
Thos. P. Rutledge had lefta will? Is it not true that you knew for a 
long time that ‘Thos. P. Rutledge resided in Gonzales county at the 
time of his death, and is it not true that you knew your father, 
: | Alsey 8. Miller, was his executor or administrator of his es- 
| 812 tate? When, where, and how did you first Jearn these 


facts? 
5th X Intg. Is it not true that you knew many years ago that the 
estate of Thos. P. Rutledge was administered and settled in the 
county court of Gonzales county? If yea, at what time did this 
_. » fact first come to your knowledge? 
2 6th X Intg. Were you acquainted with M.T. Johnson? When and 
where did you know him? Did you have any conversation or con- 
versations with said Johnson about the Rutledge certificate on the 
location, made by virtue thereof, in Tarrant county? If yea, state 
all and everything that was said in said conversation or conversa- 
tions about said matters, giving dates and other particulars. 
7th X Intg. Were you acquainted with E. M. Daggett? When and 
where did you know him? If you ever had any conversation with 
said Daggett when and where did such conversation or gonversa- 
tions occur; and if anything was said in such conversation or con- 
versations about or cuncerning the Rutledge certificate or its loca- 
tion in Tarrant county, then state fully and particularly all and 
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_ from and after 1854 until the time of his death ? 

9th —. When did first learn or know that the Thos. P. mer 
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nd and claiming the same?’ 

lith X Intg. hat was the total amount of the purchase-money 
you received for the land located by virtue of the duplicate Rutledge 
certificate? How much of that amount did you retain? How 


, | much did ae give or deliver to Foster and wife? 
12th X Before you obtained or applied for the duplicates, did 
: you know “7 claimed the land in con ? ay you then 
make any inquiry or have any conversation with E. M. Daggett 
| about or concerning the Rutledge unconditional certificate? 
(Signed) WATTS & WARD, 
, q 
al. 
? ie 
, | Endorsed: No. 88. Chancery. W. D. Foster t al. ve. The exas 
‘ & Pacific R’y e¢ al. Cross-intgs. propounded to Thos. H. H. Miller, 
. Ww. A. H. Miller, M. F. Nichols, and A. J. Nichols. Filed Sep- 
ni : tember 18th, 1886. A. J. Houston, clerk, by Jas. D. Adams, deputy. 
r, 
5 814 In the United States Circuit Court for the Northern District 
0 of Texas, at Dallas. 
e I do certi senor is a fall, true, and correct 
2 | cheyenne ees 
is cross-bill to Thos. H. Mi Win AH. Miller, F. Nichols, and 
| A. J. Nichols, witnesses for the complet in cabe No. 88, ch’y, 
d . ook ET ccseand eit oat as & Pacific R’y Co. ef al., as 
a. rs from the records of said court now in this office. 
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v8. 

Texas & Paciric R. R. Co. e al., Defendants; 
Thomas H. Miller e al., Interveners; Wm. +Chancery No. 88. 
Dunlap ef al., Interveners; Marthia R. Worrall 
et al., Interveners. 


4 


Suit pending in United States — court in and for the northern dis- 
trict of Texas, at Dallas. In equity. 


Cross-interrogatories propounded to Thos. H. Miller, a citizen of 
Travis county, Texas; Wm. A. H. Miller, a resident citizen of Llano 
county, Texas; M. F. Nicholas and A. J. Nicholas, citizens of Run- 
nels county, Texas. 


a Ist. Did not you and each of you often, at least once, 
hear your father speak of the contents and conditions in the will of 
Thomas Rutledge, and do you not always understand that said will 
had been set aside and declared null and void by a decree of the 
district court of Gonzales county, and had you not heard the mat- 
ter of said will often talked of in your family? Why was it you 
never set up any claim to any property under said will until you 
intervened in this suit? 


(Signed) J. F. COOPER, 
' A. M. CARTER, anp 
R. M. WINN, 
Att’ys for Dunlap et al. 


816 In the United States Circuit Court forthe Northern District 
; of Texas, at Dallas. 


[ do hereby certify that the foregoing is a full, true, and correct 
transcript of ae yo sag repounded by the defendants’ 
cross-bill to Thomas H. Miller, Wm. H. A. Miller, M. F. Nichols, 
and A. J. Nichols, witnesses for the complainants in case No. 88, ch’y, 
and styled Wm. D. Foster e al. vs. Texas and Pacific R’w’y Co. é al., 
as appears from the records of said court now in this office. 

itness the seal of said circuit court, at Dallas, Texas, and the 
name of the clerk thereof this 4th day of Dec., 1886. 


[seat. ] A. J. HOUSTON, 
- Clerk of said Court, 

By JAS. D. ADAMS, 
Deputy Clerk. 


Pee ae ee # % mai 
55s See cma g So are i gu Sl, Matai 


a 


Lm eae F) 
- Y % ee. ae 


817 (as Wt D. Fosrsn dals. 


ve. 
Texas & Pactric R’y Co. ¢ als., Defendants; 
Thomas H. Miller 4 als., Interveners; Wm. 
Dunlape als., Interveners; Marthia R. Wor- 
ralls e ale., Interveners. 


Suit pending in the United States circuit court in and for the north- 
ern district of Texas, at Dallas, fifth circuit. 


Cross-interrogatories to be unded to W. A. H. Miller, of Llano 
county, Texas; Thos. H. Miller, of Travis county, Texas, and M. 
F. Nichols and A. J. Nichols, of Runnels county, Texas, on the 
part of Marthia Worrall 4 als., interveners. 7 


To all the witnesses: 


Croes-intg. 1. Are you not all children of Alsey S. Miller, mentioned 
in the direct interrogatories, and did not all of you constantly live 
with, associate with, or ot Boma see and talk with your father until 
his death a few years ago 

Cross-intg. 2. Have not Pe all frequently talked with your father 
regarding your relation, Thomas P. Rutledge, and his will and the 

ngs had therein by your father or pe other source ? 
As a matter of fact, did you not know something about the matter ? 


To W. A. H. & T. H. Miller: 


818 Cross-int. 3rd. Are you not the same Bering who, a 

partners in the land business in Austin, t 1877, procu 
duplicate of the unconditional head-right certificate issued to Thomas 
P. Rutledge, and located same in Aransas and counties, acting 
then under ponee of attorney from William L. Foster and his wife, 
Eliza Ann Foster, formerly Rutledge ? 

Cross-intg. 4. If you are the same W. A. H. & T. H. Miller, what 
examination of the original file of said unconditional certificate did 
you make in the land office and with what result, and did you find 
the unconditional certificate in the file? Did you find itatall then 
or subsequently ? 

Cross-intg. 5. Didn’t you fail to find the unconditional certificate 
in the file or elsewhere; abandon acting for Foster and wife — the 
su imperfect lovation in Tarrant county, and, procuring a 
duplicate, locate it elsewhere; get patents, sell the new location, 
pocket your share of the proceeds (amount secured under the Foster 
a of attorney), and, in effect, abandon the Tarrant location 


Cross-intg. 6. Why did you change your opinions or minds re- 
garding the validity of the Tarrant location ey found (if 
you say such was the case) that the real title to the Rutledge uncon- 
ditional certificate was in you and your sister, instead of your late 
principals, the Fosters ? : 

Cross-intg. 7th. Why did you abandon for them and claim after- 
wands Et sueaenvalan 0 Oe a a ae 
you to out that you were the real owners, especially after you 
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had been . such trouble for others to investigate the whole mat- 
ter 

819 Cross-intg. 8. What prevented you from finding out for your 
clients, the Fosters, what you afterwards found out, or say you 

found out, for yourselves? Couldn’t you have discovered it at first 

as readily as later ? 


To Mrs. M. F. Nichols: 


Cross-intg. 9. Is it not a fact that you knew, heard of, or wastold by 
your brothers, W. A. H. and T. H. Miller, or either of them, or learned 
from some other source or means what your said brothers did with 
reference to the aforesaid Rutledge certificate while acting for the 
Fosters, and didn’t you know of their proceedings and approve of 
them or share in the proceeds? 

ne ge 10th. When did you first know of your rights in the 
matter? ho told or informed you and how, and was it or not news 
to you? 

(Signed) GARDNER RUGGLES, 
Attorney for Marthia R. Worrall et als., Interveners. 


820 In the United States Circuit Court for the Northern District of 
Texas, at Dallas. 


I do hereby certify that the foregoing is a full, true, and correct 
transcript of cross-Interrogatories propounded by the defendants 
(cross-bill) to Thomas H. Miller, Wm. A. H. Miller, M. F. Nichols, & 
A. J. Nichols, witnesses for the complainants in case No. 88, ch’v, 
and styled Wm. D. Foster ef als. vs. Texas & Pacific R’w’y Co. e als., 
as appears from the records of said court now in this office. 

itness the seal of said court, at Dallas, Texas, and the name of 
the clerk thereof, this 4th day of Dec’r, 1886. 
[sEAL. ] | A. J. HOUSTON, 
Clerk of said Court, 
By JAS. D. ADAMS, 
‘Deputy C 


821 *W. D. Foster e al. 


v8. 
Texas & Pactric R’y Co. eal., Interveners; Wu. >} Chancery No. 88. 
Dunlap é¢ al., Interveners; Martha R. Worrall 
et al., Interveners. 


Suit pending in*the United States cir. court in and for the northern 

district of Texas, at Dallas. In equity. 

Answers and depositions of M. F. Nichols, of Runnels county, 
Texas, to the accompanying interrogatories propounded to her in 
the above-entitled cause, taken before W. L. Towner, clerk of the 
county court in and for Runnels county, State of Texas, in ac- 
cordance with the accompanying commission. 

Answers of the witness, M. F. Nichols: 
Ans. to interrog. Ist. Runnels, Runnels county, Texags I am 


43 years of age. 


*This is an exact copy of this caption. 


Ans. phe ee gic 5 i was acquai 
husband and wife. I know this from | 
King, and from the family marriage ‘are both dead. 
Parmelia Miller died in Gonzales county, Texas, in N ber, 1856 ; 
Alsey 8. Miller died in Gonzales county, Texas, in July, A. D. 1885. 

Ans. to 3rd interrog. They were married in Gonzales county, 
Texas, about April, 1842. I know this from family record and tra- 


dition. 
Ans. to interrog. 4th. Alsey 8. Miller had eight children by 
822 Parmelia Miller, viz: Myself (M. F. Nichols nee Miller), the 
ng rp the oldest child ; Wm. Jones, the second child, born 
October, 1844, and died at six weeks of age; the third child, W. H. 
Miller, was born Jan’y 7th, 1846, and is now living; the fourth 
child, T. H. Miller, was born in March, 1848, and is now living; 
the fifth child, J. B. Miller, was born March, 1850; is dead ; died in 
Gonzales Co., Texas, October, 1871 ; the sixth child, Z. P. Miller, born 
July, 1852; is living the seventh child, 8. J. Miller, was born 
March, 1854; is dead ; died in Gonzales county, Texas, at eighteen 
months of age; the eight child, M, E. Miller, was born November, 
1856 ; is dead : died in Gonzales county, Texas, at the age of sixteen 
months. My recollection in to the deaths and births, &c., 
about all the children is very distinct except the second, Wm. Jones, 
and I know of that from family record and the sameas to the births 
of the older children. The youngest child, M. E. Miller, was two 
weeks old when Parmelia Miller, my mother, died, which occurred 


823 . 8th. 
T. H. Miller, in 1984, 
that mysel 


tledge 

Rutledge child lived —that is, the children of Alsey 8S. and Parmelia 
Miller living at the time of the‘death of Thomas P. Ra 

Ans. to interrog. 9th. I knew nothing of the will till 1 

Ans. to interrog. 10th. I knew nothing about said suit. 

Ans. to interrog. 11th. In the letter I received from my brother in 
1884 he stated that Rutledge head-right was in Tarrant county. 

Ans. to interrog. 12. I gave my brother, T. H. Miller, a power 
of attorney in 1884 to represent me in this suit. This is all the an- 
thority I ever gave to any one. 

Ans. to interrog: 13. I never did. 

Ans. to interrog. 14. I never did anything towards abandoning 
said certificate in name of said Thomas P. Rutledge in Tarrant 
county. I have no intention of abandoning the same. 
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Ans. to interrog. 15. I never did. 
M. F. NICHOLS. 


Sworn to and subscribed to before me this the 3lst day Dec., 
A. D. 1886. | 
W. L. LOUNER, 


Clerk Co. Court of Runnels Co., Texas. 


824. Tue Strate or Texas, County of Runnels: 


I, W. L. Louner, clerk of the county court in and for Runnels 
a Texas, do hereby certify that the foregoing answers of M. F. 
Nichols, the witness before named, were made before me and were 
sworn to and subscribed before me on this the 31st day of Dec., A. 
D. 1886, of the said witness. 

Given under my hand and the seal of the county court of Run- 
nels county, Texas, this the 3lst day of December, A. D. 1886. 

[SEAL. ] W. L. LOUNER, 
Clk Co. C’t, Runnels Co., Texas. 


Ws. D. Foster et al. 


v8. ‘ 
Texas & Paciric R’y Co. e al., Defendants; Tos. H. > No. 88. 
Miller ¢e al., Interveners; Wm. Dunlap ¢e al., Inter- 
veners; Marthia R. Worrall ef al., Interveners. 


Suit pending in the United States circuit court, northern district of 
Texas, at Dallas. 


Answers and depositions of M. F. Nichols, of Runnels county, Texas, 
to the accompanying cross-interrogatories propounded to her in 
the above-entitled cause, taken before W. L. .-Towner, clerk of 
the county court in and for Runnels county, Texas, in accordance 
with the accompanying commission. 


Ans. to cross-intg. Ist. From my birth until March, 1875. 
825 Answer to cross-intg. 2nd. I lived in Gonzales county from 
birth fill 1875, at which time I left there. 

Ans. to X int. 3rd. I lived with him in Gonzales county twenty- 
three years. He died in Gonzales county in July, A. D. 1885, at 
the house of his daughter, Mrs. Z. P. Houston, where he lived. 

Ans. to X int. 4th. From T. H. Miller, my brother, in 1884. I 
knew of his residence in Gonzales county, but as to the executor- 
ship I knew nothing, as before stated. I learned of the will in 1884. 

ns. to cross-intg. 5th. I knew nothing about it. 

Ans. to cross-intg. 6th. I never knew him or heard of him. 

Ans. to cross-intg. 7. I never knew, saw, or heard of him. 

Ans. to cross-intg. 8. If so I knew nothing of it. 

Answer to cross-intg. 9th. In the year 1] th my brother. 

Ans. to cross-intg. 10. I never applied for any duplicate or know 


press inige 12th. I have before answered before thet I 
ee ee onan ~— 


Subscribed to and sworn to before me, Tele hae tS 
court of Runnels county, aD, bee pene, 3. 
on this the 8ist day of Dec, A. D. 1 

L. TOUNER, 


Clerk of the County Court of Biennale Cownty, Teras. 


826 Tue Srate or Texas, County of Runnds: 
I, W. L. Touner, clerk of the as in and for Runnels 
t 


n , Texas, do hereb nen answers of M. F. 
Miebels, the wiiness before samed, wore, woke Uelwaians end were 
sworn to and subecibed to before me me this the Sist day of Dec., A. 


Given under my hand and seal of the Ager | court of Runnels 
‘aa the Sist day of Dec., A. D. 1886. 
SEAL. 


Wu. D. ee 


Texas & Paciric R. R. Co. died, Detiiidliaii Tuos. H. Minter of al., 
Interveners ; Wm. Dunlap 4 al., Interveners ; Marthia R. Dunlap 
é al., Interveners. 


Suit pending in the United States court in and for the northern 
district of Texas, at Dallas. In equity. 


A to interrogatori proposnded te Ht F Nichols, a wit- 
papier 4 oye for W nlap ef al., interveners. : 


PE ny to conto. Ist. If I ever heard it talked of I was too young 
a ae mpression on my mind. I was not aware that 


aig ic) M. F. NICHOLS. 


Subscribed to and sworn to before me, W. L. Touner, clerk 
827 of the county court of Rannels nor eg eA. Dated” said wit- 
ness on this the 3lst day of December, 


i 


Tue Srate or Texas, County of Runnels: 


I, W. L. Touner, clerk of the county court in and for Runnels 
county, Texas, do hereby certify that the forego’ answers of M. F. 
ete 3: eens ean were 


‘sworn to and subscribed befgre me on the 31st day of Dec., A. D. 
1886, by said witness. | : 
Given under my hand and the seal of the county court of Run- 
nels county, Texas, on the 3lst day of Dec, A. D. 1886. 
fomat} W. L. TOUNER, 
Clerk County Court of Runnels County, Texas. 


Ww. D. Foster ef als. 


v8. 

Texas & Pactric R’y Co. e als., Defendants; Tuomas H. } No. 88. 
Miller e als., Interveners; Wm. Dunlap ef ale. Inter- 
veners; Marthia R. Worralls e als. 


Suit pending in the United States circuit court in and for the north- 
ern district of Texas, at Dallas, fifth circuit. 


Answers to cross-interrogatories propounded to M. F. Nichols, a 
witness, by the attorneys of Marthia R. Worrall ¢ al., inter- 
veners. 


Ans. to cross-intg. lst. I am the oldest child of Alsey 8. 
828 Miller. I had only seen him at occasional intervals for the 
twelve years previous to his death. 

Ans. to cross-intg. 2nd. I knew nothing of the will till 1884. 

Ans. to cross-intg. 9th (see intg.). I lived a long way from my 
brothers and had no communication with them on this matter; 
knew nothing of their business or ever heard of any proceeds ob- 
tained by them from such source. I did not share in any proceeds. 

Ans. to cross-intg. 10th. I first learned of it in 1884, and it was 
certainly good news. I learned by g letter from my brother, T. H. 


Miller. , 
M.-F. NICHOLS. 


Sworn to and subscribed before me, W. L. Touner, county clerk 
of Runnels er Texas, by said witness, M. F. Nichols, on this 
the 3lst ——., A. D. 1886. 

[sEAL. | W. L. TOUN 
Clerk Co. Court of Runnels Co., Texas. 


Tue State or Texas, Runnels County: 


I, W. L. Touuer, clerk of the county court in and for Runnels 
county, Texas, do hereby certify that the foregoing answers of M. F. 
Nichols, the witness before named, are made be me and were 
sworn to and subecribed before me on this the 31st day of Dec., A. 
D. 1886, by said witness. 

Given under my hand and the seal of the county court of Run- 
nels county, Texas, on this the 3lst day of ay, A. D. 1886. 

SEAL. 


. L. TOUNER, 
Clerk of the County Court of Runnels County, Texas. 
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829. WD Porm at 


i, aa ah fhe ee: 


D. 
on- Texas & Pacivic R’y Co. dal, nte;{ 
By Thomas H. Miller 4 al., Interveners; Wm. 
Dunlap 4 al., Interveners ; Marthia R. Wor 
.. | rall e al., Interveners. 


Suit pending in the United States circuit court in and for the north- 
ern district of Texas, at Dallas. In equity. 


88. Answers to direct interrogatories propounded to A. J. Nichols, a 
witness, by attorneys for complainants. 


Ans. to int. Ist. I live in Runnels county, Texas, and am forty- 
*th- two years old. 
Ans. to intg. 2nd. I knew them. They were husband and wife. 
I know from my own knowledge and from family record. 
Be ote rd. I can’t tell, except from record, which states in 
Ans. to intg. 4th. I know that they way children. I know 
8 them; and four dead and four living, 5 ll — 
the A. H. Miller and T. H. Miller, and Mrs. 
Ans. to intg. 5th. I never knew him. 


eh ere Eee ote: | of 
ue 830 Thomas P. Rutl wae in. 1884, from: « letter from . H. 
me A Miller to my wife, Nichols. 
w Ans. to intg. 7th, I sirar- ith bs artacee 
ee Ans. to intg. 8th. I never heard enya oe ae the letter I 
aoe apt ot in oa peavione-s answer, in w understood my wife to 
. H. 

on Oth. I never heard of the of the will or 

" thing about the will until 1884. — ony 


Ans. to ing. 10. I never heard of any suit in Gonzales county 
ae ay ‘Nine llth. Nothing till the receipt of the letter in 1884, 
ns. to in ng 16 
nai : balers daaniitaats 
Ans. to intg. 12th. None, except to T. H. Miller, who received a 
power of attorney in 1884 to act for us, which is all the authority I 


» ever gave. 

Ans. to intg. 13. Never did. 

Aus. to intg. 14th. I never did an oe ee 
nels ing, but employed and empowered ller to act for us in pro- 
LF. : — terest, which was by power of attorney in the year 
ak. A. on a I never did, nor knew nothing of the cer- 

tificate. ’ 
un- A. J. NICHOLS. 
6. Subscribed to and sworn to before me, W. L. Touner, Co. 
831  cl’k of Runnels count ryt leone 
» on this the Sist day 
(seat.] 


| CT of the Co. C's, Runnels Co., Tene. | 


sd 
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Tue State or Texas, County of Runnels: 


I, W. L. Touner, clerk of the county court in and for 
county, Texas, do hereby certify that foregoing answers of A. J. 
Nichols, the witness before named, were made re me and were 
sworn to and subscribed before me on the 3lst day of Dec., A. D. 
1886, by the said witness. 

Given under my hand and the seal of the county court of Run- 
nels county, Texas, on this Dec. 3ist, A. D. 1886. 

(seat. | W. L. TOUNER, 
Clerk of the County Court of Runnels County, Texas. 


Answers to cross-interrogatories ae pee to A. J. Nichols, made 
before me, W. L. Touner, clerk of the county court of Runnels 
county, Texas, in accordance with the accompanying commission, 
on this Dec. 31st, A. D. 1886. 


Ans. to cross-intg. 1st. I was born on Jan. 10th, 1844. 
Ans. to cross-intg. 2nd. About seven years; I went there in 1868 
and left about 1875. 

Ans. to cross-intg. 3. I worked for Alsey S. Miller two years. He 
died in Gonzales county, Texas, in July, 1885; at the time of his 
death he lived with his daughter, Mrs. Z. P. Houston. 

832 Ans. to cross-intg. 4th. From the letter from T. H. Miller 
in 1884, as I have before stated ; I knew from hearsay that he 

resided in Gonzales county at the time of his death. I knew noth- 
ing about who was the executor of his estate. 

Ans. to cross-intg. 5. I knew nothing about it. 

Ans. to cross-intg. 6th. I was not acquainted with M. T. Johnson 
and consequently could have had no conversation with him. 

Ans. to cross-intg. 7. I never knew or saw. E. M. Daggett. 

Ans. to cross-intg. 8th. I know nothing about it. : 

Ans. to cross-intg. 9th. From T. H. Miller’s letter in 1884. 

Ans. to cross-intg. 10. I never applied for any duplicate. 

Ans. to cross-intg. 11th. I did not get any part, nor ever knew or 
heard of such thing. . 

Ans. to cross-it.tg. 12. As before said, I never applied for such 
duplicate or authorized any one else to apply for it or ever heard of 


such a thing. A. J. NICHOLS. 


833 Subscribed and sworn to before me, W. L. Towner, clerk of 
the county court of Runnels county, Texas, by said witness, 
A. J. Nichols, on this Dec. 3ist, A. D. 1886. 
(seat. | W. L. TOWNER, 
Clerk County Court of Runnels County, Texas. 


Tue Strate or Texas, County of Runnels : ° 


J, W. L. Touner, clerk of the county court in and for Rannels 
county, Texas, do hereby certify that the foregoing answers of A. J. 
Nichols, the witness before named, were made before me and sworn 
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a re eae 


Wx. D. Fours al. 


.. Texas & Paciric R’y Co. @ al., Defendants ; se 
Thomas H. Miller, ¢ al., Interveners ; Wn. Chancery No. 88. 
ade Dun etal. Interveners; Marthia R. Worrall 
nels @ al., Interveners. 
oe Suit pending in the United States — court in and for the northern 
district of Texas, at Dallas. In equity. 


868 Answers to the cross-interrogatories propounded to A. J. Nicho: 

the witness before mentioned, before me, Pine, W. L. Towner, clerk. 
He the county court of Runnels county, Texas, on this Dec. the Sist, 
his A. D. 1888, by the attorneys of Dunlap ef al. 


834 Ans. to cross-intg. Ist. I never heard anything about it. I 
1 had never heard of it until then, vis., in 1 
og | A. J. NICHOLS. 


th- 
; Subscribed to and sworn to by said witness, A. J. Nichols, before 
; me, W. L. nary — clerk of Runnels county, Texas, on this 
—— Dec. the Sist, A. D. 1886. 
([szat.] W. L. TOUN 
Clerk Co. Court of Runnels County, 
Tue Strats or Texas, County of Runnels: | | 
r OF I, W. L. Touner, clerk of county court in and for the county of 
Runnels, Texas, do hereb certify that the foregoing anewers of 
uch A. J. Nichols, the witness named, were before me and 
d of were sworn to and subscribed before me on the Bist of Dee., 1886, 
by the said witness. 
3. | Given under my hand and the seal of the count county court of Ram- 
. of : ea mm Texas, on the Siet day of Deo, A. : 
1 SEAL. TOUNER, : 
— | Clerk ofthe Cnnty Grartof anne Coty, Tas 
8. 
nels 
. J. 


ery lem nats ahd of Aleey 6. Mi Thave 
vem up to 1884. 
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835 Ans. to cross-intg. 2nd. I have not, and knew nothing 
about it till 1884. e 
A. J. NICHOLS. 


Subscribed to and sworn to before me, W. L. Touner, county clerk 
of Runnels county, Texas, by said witness, A. J. Nichols, on this 
Dec. 3ist, A. D. 1886. 

[sxat.. ] W. L. TOUNER, 
Clerk County Court of Runnels County, Tezas. 


Tue Srate or Texas, County of Runnels : 


I, W. L. Touner, clerk of the county court of Runnels county, 
Texas, do hereby certifv that the foregoing answers of A, J. Nicho 
the witness before named, were made before me on the 3lst day of 
Dec., A. D. 1886, by the said witness. 

Given under my hand and the seal of the county court of Run- 
nels county, Texas, on this the 3lst day of Dec., A. D. 1886. 

(SEAL. ] W. L. TOUNER, 
> Clerk of the County Court of Runnels Oounty, Texas. 


Endorsements: No. 88, Chancery. Opened and filed Feb’y 5th, 
1887. A.J. Houston, cl’k, by Jas. D. Adams, dep’ty. 


836 Tae State or Texas, Gonzales County: 
District Court, to Fall Term, 1852. 


To the Hon. Fielding Jones, judge of the teuth judicial district of 
said State: 


The — of William L. Foster and Eliza Ann Foster, his wife, 
both of said county, respectfully represents anto your honor that 
she, the said Eliza Ann, is the relict of Thomas P. Rutledge, de- 
ceased, late of said county; that said deceased made a will on the 7th 
June, 1848, at which time he had some small amount of property 
and no children; that afterwards he had a child born to him, who 
is now living, named William M. Rutl - that said deceased late 
in 1846, long after the birth of his child, left on a visit to Tennessee 
and died, on his return ge, on January 10th, 1850, and Alsey 
S. Miller, with whom his business was left and the will found 
amongst his papers, felt it his duty to have the probate thereof made, 
and the same was done in Gonzales county on the 29th of April, 
1850, and he was appointed executor thereon. 

Your petitioners ~—— that all the property of the deceased was 
community property; that said will was made without reference to 
the contingency which took place, or, at least, before the birth of the 
child, which was born some months afterwards ; that the disposition 
made by the will of all the property is contrary to law and is tram- 
meled with conditions illegal and embarrassing to said Eliza Ann 
and the child and should be set aside as void and contrary to law, 
and your petitioner, Eliza Ann and the child, has distribution 
under the statute. 
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prop- 

) the 

. Rut- 

as heirs-at-law, and that the said law. 

aa Eliza Ann also for an order of that 


prays 
she may have the benefits of the allowance 
received none 
Your petitioners pray that Alsey yt 
hereto, that phe be red to a r and 
show cause, if an “theme 
granted ‘ ted, and that 


oh heasanp 
and 4 the etuee of anaes ip to her Miller, Then 
lief in the power of thé court to grant hereon a 


NEILL & ERRYMAN, 
Att'ye for Petitioners. : 


(Endorsed :) Final No., 335. Primitive No., 258. Wm. L. 
and Wife vs. A. 8. Miller, ex.of Thos. P. Ru d. 
remake will. Filed April 19th, 1852. L. Wi BA inahoal 
in Final Book “ ‘C,” pages 51 to 54, ve Foy 
838 11th, A. D. 1858. De Willis, clerk, p’r Lee Willie dep’ty, D. 


se 


I hereby escsigh debvied: herent cuit Witte’ the' nesbaing? al: ie 
"Gece 28th Aug., 1852. | 
A. 8. MILLER, Executor. 
Answer of Execuor. 
In District Court. Fall Court, 1852. 
Fosrer & Wives vs. Mitizr, Ex’c’r of Rutledge, Deceased. 


And the defendant, A. 8. Miller, as ensuiaor'et Tuseias Se | 
se , dec’d, comes in his own prope and defends herein, — 
sdmits the truth of all the mater . 


up 
court as to the distribution of the property of 
same is all community tet in Ke and the 


birth of the child ; that 
the son referred to. Theeaid Elica A 


and William M. 
had age ahem: iy epempathr why roo 
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Defendant prays that he may be relieved of such costs and charges 
as are incident to the proceedings. 
A. 8. MILLER. 


Endorsed: No. 253. Foster & Wife vs. Miller, ex’r of Ru 
dec’d. Answer. Filed October 20th, 1852. D. Willis, clerk D. C., 
G. C., per Leo Willis, dep’ty. 


839 Answer of Guardian ad litem. 
§ In District Court, of Fall Term, 1852... 
} Foster and Wire vs. A. 8. Minter, Ex., &c. 


And the defendant, W. M. a infant heir of T. P. Rutledge, 
deceased, by his guardian ad litem, 8. B. Canley, comes and for an- 
swer says that he is satisfied that the bequest under the said will | 
cannot be carried out as directed in said will, although, could the 
same be done, it would be greatly to the interest of the said infant; 
but this respondent is informed that the present executor will im- 
mediately resign, and respondent is well satisfied that no other per- 
son will take the estateand execute the is a under said will, and 
in the situation of the said estate the guardian ad litem cannot aseent 
to or resist the action of the complaint in this action, but must leave 
the matter under the control of the court to act in its wise discretion 
as to justice shall seem meet. 
Oct. 22nd, 1852. 


W. M. RUTLEDGE, 
By His Guardian ad litem, 8. B. Canley. 


Endorsed: W. M. Rutledge vs. A. S. Miller, defendant and exec- 
utor, &c. Answer of the guardian. Filed October 22nd, 1852. D. 
Willis, clerk, p. Leo Willis, dep’ty. .. “ 

840 Order Appointing Guardian ad litem. 
Foster & WIFE 
v8. 253 
| az A. S. Mituzr, Ex’ct. of Rutledge, Deceased. 
ie THurspay, October 21st, 1852. 
ee In this cause it is ordered by the court that S. B. Canley be ap- 
pointed guardian ad litem of Wm. M. Rutledge, a minor. 


Final Judgment. 
Foster & ae 
v8. 
MitiEr, Ex’c’r. 
Sarturpay, October 24rd, 1852. 


Came all the parties, by their atty’s, and S. B. Conley, Eeq., guard- 
jan ad litem for the nine, W. M. Rutledge, and om fe and 


52. 
) ap- 


executor, out o 


that this decree be d 


county, do hereby me that the preceding hereto attached 
pages and twelve lines of writing contain a true and correct copy 
all papers filed and all orders and decrees entered and all 
ings had in said district court in cause No. 253, entitled Will 
Foster and Wife ve. A. 8. Miller, executor of the estate of Thomas P. 
Rutledge, deceased. : bi 

Witness my hand and the seal of the said district court this Sist 
day of May, A. D. 1886. Sal 

[szat.] B. R. ABERNETHY, 

Clerk D. C., G. C. 


Endorsed: No. 88. Chancery. Filed Feb’y 8th, 1887. A. J. 
Houston, cl’k. 


842 Tue Srate or Texas, Gonzales County: 

County Court, Sitting on Business ee 
f Deceased Persons, to April erm, 1 

To the Hon. C. C. De Witt, chief justice of Gonzales county: 


Your petitioner, Alsey 8. Miller, 
ily we Ad your ho 
late a citizen of said coun 


day of January, A. D. 1850, while on a yof Tennes- 

sen, and that said decedent's family and all hie effects are io Gon- 
State of Texas—at least the larger portion the: 

= t, although absent on a visit, was still a citizen of 


and said 
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Gonzales county ; and petitioner further represents that ‘deceased 
executed before his death his last will and testament while sound in 
body and mind, which will and testament is herewith filed in your 
hon. court and is his only last will and testament, and your peti- 
tioner was named and appointed in said will and testament the ex- 
ecutor thereof. Prayer is therefore made that, after legal notice, the 
said will may be probated in you hon’l- court, and that letters tes- 
tamentary may thereupon issue to your petitioner, and your peti- 
tioner, as in duty bound, will ever pray, &c. 
A. 8. MILLER, 


Executor of Thomas P. Rutledge. 


The annexed petition of A. 8S. Miller having been examined 
and the legal notice given and no objections made, it is ordered, 
adjudged, and decreed by the court that said letters be grantedon 
said Miller giving bond in the sum of six thousand dollars. 
C. C. Ds WITT, C. J., G. C. 
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843 Filed March 29th, 1850. 
F. CHENAULT, 
CVE C. C., G. C. 


Tue Strate or Texas, Gonzales County: 


Know all men by these presents that I, Thomas P. Rutledge, of 
the county and State aforesaid, being in good health and of sound 
mind and memory, but knowing the uncertainty of human life, do 
make, declare, and publish this my last will and testament : 

First. I devise, will, and bequeath untomy affectionate wife, Eliza 
A. Rutledge, all of my estate, both real and personal, for and during 
the time and period of twenty-one years from and after my death. 

Second. I direct that all:of my mares, being thirteen in number, 
together with their colts, be kept, together with all.of their female 
increase, for and during the period of twenty-one years from and 
after my death. 

Third. I direct that my said wife shall have all of the male in- 
crease of my said mares for and during said period of twenty-one 
years from and after my death. 

Fourth. I direct that all the rest of my personal estate be sold by 
my executor and applied to the payment of all my legal debts and 
liabilities, and the remainder of the proceeds of said sale to be given 

by my executor to my said wife. 
844 Fifth. I direct that after the expiration of twenty-one years 
from and after my death all of my estate, both real and per- 
sonal, shall be owned and enjoyed by my offepring or child or 


children by my said wife. 
T. P. RUTLEDGE. [seat] 


Sixth. I devise and bequeath one yearling colt, called Bois D’Are, 
to W. A. H. Miller, and the said Miller is to let my said mares to said 
colt, to be kept as a stallion, without making any charge for my said 
mares. 


is not during her life to d 
suid mares. 


jt diet ha oo oer nl recording ind 
receiving and recording of an inventory of m te, to 
845 made eikts my said. executor, and the taking of bon 
security for the execution of this will my 
This will is interlined before signing, on the ceckedpege withthe 


words “ W. A. H..” andalso with— 
T. P. RUTLEDGE. [ezat] 


the words “Alsey S.;” and this will is also written on three pages 
of this sheet o paper, and my name and cal is placed on each 


aot hand and mance i: of June, A: D, 1948. 
: P. RUTLEDOE fomax.) 
Signed, sealed, and delivered in the presence of 


us, who sabseribed 
our names in the presence of cach other and of the (stator; thie 7th 
day of June, A. D. 1848. 


Tue Strate or Texas, County of Gonzales: 
County Court. April Term, 1850. 
[In pencil on margin :]} 18 lines, 9 times. 


This day appeared in open court " paloes ane, Ci Tle Wik. died 
justice of Gonzales county, C. E. De Witt, one of the eu 
witnesses to the annexed will of P.Ru 
ppb het pct yer bape, rn ’iis own, free 

mind an own 
and acknowledged the said will in his presence as his last will 
testament, and that he signed his name as a witness to the same in 


f the testator. 
eRe 0 bey WITT. 
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Filed March 29th, 1850, for probate. 
F. CHENAULT, 
C?k C.C., G. C. 
846 Inventory of the Property of T. P. Rutledge. 


One-fourth of a league of land on the southwest bank of 


the Guadalupe river, valued at two dollars per acre.. $2,214 


Six brood mares and colts, one hundred dollars each--- 
One hip-shot mare, valued at forty dollars .........--. 
One three-year-old filly, valued at...--.---.-.---.-.-. 
One three-year-old colt, valued at-......-.-.----.---- 
Three two-year-old fillies, valued at..---.----.------- 
Four yearling colts, valued at...-.......-..-..-..-.- 
Twenty-five head of cattle, more or less, valued at four 
dollars and fifty cents per head.--.---.-------..... 
One bay pony, valued at......--.-....---.-.--...-..- 
Twenty-five head of hogs, valued at one dollar and 
twenty-five c’ts per head.-.--. ........-.---.-----. 
One odd steer, valued at....-.-..--..----..--~-.-... 
One wagon, valued at ._-- .-......---.- ..-. .-.-----.. 
Three plows, valued at.......-...---.. ~..--2-2-. ee 
One rifle gun, valued at._........---. .-.----.-.---: 
One lot of corn, supposed to be seventy-five bushels, a 
twenty-five c’ts per bushel .........-... --......... 
One steel mill, valued at.._........-.--..-.~-........ 
One bedstead, bed, and mattress and bed clothes. ...... 
One side saddle, valued at...... ......--.-........-. 
Two trunks, valued at..--. ndleon bith diame diaiisdiandetn’ 
Two tables, valued at............ ...-...----......-- 
Two log chains, valued at.........-.. .-.--.,- ---.-.-- 
One ax and one hoe, valued at .-........-2.--.--.--. 
A lot of old wagon irons, valued at. ...........-...... 
One small staet * of damaged powder.-.-.-...... 

847 Two pots, valued at...-..............-. ...... 
One oven and one skillet, valued at............ 

One frying-pan, valued at-_.... .... ....---....-.-....- 
ee i baci es siti tniecincs ie tel innnigubbaletisis sicnli 


One set of knives and forks and plates and glass tumblers, 

iis taetcnlien dulihis och senn nines Sugienl banbameeentinnalb 
I TR iii oi, belie umincis Dinh pei iomieibeich ebb 
COO GI GINO chek on cin cmeccn cos cotnven conwnt 
Two smoothing-irons, at ..................--....-... 


I, A. 8. Miller, executor of T. P. arg prmscee 2 = ar arad 
e estate of said ‘ 


swear that the foregoing inventory of all t 
both real and personal, is just, to the best of my know 
lief, and that I know of no other property at this time 


said decedent. I know of no notes or accounts as yet belonging to 


and 


to 


* May be ‘‘ walt.” 


aie ae 


i ae oe = he, : ; 
r - . Be, a E% bad vip ti st % bs ee Lee eee 
é ey we — bh: 3 
eg be aes Sh 4 
#, es re ; i ries 
F 3 s ee 
. * 
4 * 
P a 
same. 


We, the undersigned, isers of the estate of Thomas P. = 
ledge ducensel do solemnly swear that the annexed 


of said estate is and true, to the best of our and be 
lief, 80 help us 
JAMES R. SHUFFIELD. 
ROBERT HALL. 


Subscribed and sworn to before me May 13th, 1850. 
C. C. Ds WITT, C. J., G. C. 


848 The annexed inventory and appraisement of the estate of 
Thomas P. Rutledge having been examined and found cor- 
rect, the same is ordered to be recorded and placed on file. 


May 27th, 1850. 
C. C. Dz WITT, C. J, G. ©. 
Filed May 18th, 1850. 
3 F. CHENAULT 


Ci CC, G.C. 


Tue Strate or Texas, County of Gonzales: 


J, D. do hereby certify that the ee iaakniilidad tasaee 
county, certi ng t pages and twen 
lines of writin sete and correct copy of the last will a 
testament of Thomas P. Rutledge, dec’d, with the applica- 
tion to probate the same; also the inventory and t of 
said estate as filed by the executor, all of said papers eee file 
in my office; and I further certify that the inventory as set out in 
this transcript is the onl ey © Vad on file among the papers of the 
estate of Thos. P. Ru dec’d. 

Given under my hand and seal of said court this 4th day of Oe- 
tober, A. D. 1884. 

[exat.} D. D. JONES, 
CUk C. CG, G. C., 
By ED. TITCOMB, Dep'ty. 


Endorsements: No. 88. Chancery. “ Exhibit vate Filed July 
31, 1886. A.J. Houston, cl’k, by Jas. D. Adams, dep’ty. 
849 Tne Srate or Texas, Gonzales County: 
District Court, to Fall Term, 1852. 


‘To ooo Fielding Jones, judge of the tenth judicial district of 
ea ate: 

_ The. petition of William L. Foster and Eliza Ann Foster, his 

wife, both of said county, respectfully represents unto your honor 


© a 


zg ‘ oe 


Pots 4 © . Ric a 
% #8 a Py a Pa 
te _ De ; eyo ere ae 


that she, the said Eliza Ann, is the relict of Thomas P. Rutledge, 
deceased, late of said county; that said deceased made a will on 
7th June, 1848, at which time — had some small amount of property, 
and no children ; that afterwards he had a child born to him, who 
is now living, named William M. Rutledge; that said deceased, late 
in 1849, and long after the birth of his child, left on a visit to Ten- 
nessee and died on his return passage,on Jan’y 10th, 1850; and 
Alsey S. Miller, with whom his business was left and the will — found - 
ae his papers, felt it his duty to have the probate thereof made, 
and the same was done in Gonzales county on the 29th April, 1850, 
and he was appointed executor thereof. 

Your petitioners allege that all the property of the deceased was 
community property; that said will was made without reference to 
the contingency which took place, or at least before the birth of the 
child, which was born some months afterwards; that the disposi- 
tion made by the will of all the property is contrary to law and is 
trammelled with conditions illegal and embarrassing to said Eliza 
Ann and the child, and should be set aside as void and contrary to 
law,and your petitioner, Eliza Ann and the child, have distribution 

under the statute. 
850 Petitioners set forth that the executor, Alsey S. Miller, has 

faithfully performed his trust and has paid all debts and bas 
closed, or is ready to close, said estate,and it now becomes the duty 
of your petitioners to pray your honor to hear such proof as may 
be necessary, that the will be examined by your honor, and that the 
same be declared null and void, and that an order of distribution 
be made by F pomad honor regardless thereof, and that the property in 
the hands of the executor, now of right belonging to the estate, be 
divided between the said Eliza Ann and William M. Rutledge as 
heirs-at-law, and that they, said heirs, take avcording to law. Said 
Eliza Ann also prays for an order of your honor’s court that she 
may have the benefits of the allowance made to widows, having re- 
ceived none heretofore. 

Your petitioners pray that Alsey'8. Miller be made defendant 
hereto; that he be required to appear and answer this petition and 
show cause, if any he may have, why the prayer hereof shall not be 
granted, and that he be ordered to obey the decree of court hereon. 

Your petitioners make profert of the will and order of court thereon 
and the letters of executorship to said Miller. They pray for all 
relief in the power of the court to grant hereon and for all costs. 

NEIL & PERRYMAN, 
Att’ys for Petitioners. 


Endorsed: I hereby accept service hereof and waive the necessity 
of writ and copy. uzales, 28th Aug., 1852. A.S. Miller, 

851 executor. Final No. 335; primitive No. 253. Wm. L. Fos- 
ter & Wife vs. A. S. Miller, ex’r of Thomas P. Rutledge, dec’d. 
Petition to revoke will. Filed April 19th, 1852. D. Willis, clerk. 
Recorded in Final Record Book “ C,” poees 51 to 54, inclusive, Feb- 
wd _ A. D. 1853. De. Willis, clerk, per Le. Willis, dep’ty D. 

 G. C, 
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I, B. B. Abernathy, clerk of the district court in nee 
ing is a true and. 
led in said court 


certify thet the above and fo 


nal plaintiffs’ 
April April 19th 1863, in = No. P58, styled W. L L. Foster and Wife vs. 


A. PS. Miller, executor of estate of Thomas P. Rutledge, deceased. 
Given under my hand and seal of office this 16th day of March, 


A. D 


[seat] 


Endorsed: No.88. Chancery 


B. R. ABERNETHY, 
D. C.,G. C. 


Clerk 


A. J. Houston, cl’k, by Jas. D. D. Adams, dep’ty. 


852 


In District Court, Fall Court, 1852. 


Exhibit B. Filed July 31, 1886. 


Foster & Wire vs: Mitier, Ex’r of Ratledge, Dec’d. | 
And the defendant, A. 8. Miller, as executor of Thomas P. Rut- 


ledge, dec’d, comes in his p 


mits the 


roper person and defends herein, and ad- 
truth of all the material fucts set forth in the plaintiffs’ 


petition, and says that he undertook the duty of executor under the 
will and has settled Tar chi ciemeieas oll ilinerd ax she the court 


as to the distribution of the 
y property and the 


community 


child ; that 


of deceased, as the same is all 
NH s nyo before the birth of the 


iza Ann Foster is the relict of deceased and Wm. M. 
Rutledge i is the son referred to. The said Eliza Ann had no allow- 
ance made to her as a widow under the statute. 

Defendant prays that he may be relieved of such costs and charges 
as are incident to the proceedings. 


A. 8. MILLER. 
Endorsed: No. 253. Foster & Wife vs. Miller, ex’c’r of Ratledge 


p’r Leo Willis, dep’ty. 


8523 Tus Srate or Texas, County of Gonzales: 
I, B. R. Abernethy, clerk of the district court in and for said 


county, do hereby certify that the preceding her.to attached 
contains a true and correct 


writi 


A. S. Miller, filed in said district court on the 20th 


r D. 1852, in cause No. 253, 
Miller, executor estate Thomas 


Se eas yaehe oe  g 


copy of the answer of defen 


dec’d. Answer. Filed October 20th, 1852. D.Willis, c’k D. C., G. 


of 
nt, 


Sus October, 


ife ve. A. 8. 


Given under my hand and seal of office this 16th day of March, 
B. R. ABENETHY, Clerk. 


A. D. 1885. 


at 


re tne ae Filed July 31, 1886. 
A. J. youl cl’k, by Jas. 


853 “Exuisit E.” Filed July 31, 86. 


Tue Srate or Texas, County of Tarrant : 


Plat and field-notes of — acre survey made for I. R. Worrall and 
J. W. Haynes by virtue of head-right certificate No. 187, issued to the 
heirs of John Childress for one league and one labor of land 
by W. S. Hitchkis, com’r of claims, on the 9th day of March, 1860. 
Said survey is situated on the waters of the west fork of the Trinity 
river, about ten (10) miles nearly east from Fort Worth. Beginning 
at the S. W. cor. of Joel Hallum’s survey a double elm 15 in. b’rs 
S. 63° east 6 varas, do. forked b’rs N. 65 W. 9 varas; thence south 
1,900 varas to a stake, the S. E. corner of Joel Hallum’s survey in 
the N. line of Simon Moore’s, a P. O. 15 in. b’rs E. 910 varas, do. 5 
in. b’rs N. 35° W. 8 varas; thence east 475 varas with the N. line of 
said Moore’s anh to a stake in the N. line of said Simon Moore’s 
640-acre survey ; thence N. 1,900 varas to a stake, the S. line of Joel 
Wheat’s 320-acre survey ; thence west 475 varas to the beginning. 


Surveved 9th day July, 1867. 
T. J. HARRISON & 
J. M. TRUIT, C C. 


Tue Strate or Texas, County of Tarrant : 


I, J. H. Smith, appointed special: surveyor to make the foregoing 
survey, do hereby certify that the same was made according to law, 
and that the boundaries and corners are correctly given, and that 

the same is correctly recorded in Location Book B of the sur- 
854 veyor’s records of this county, on page 430, on the 12th day 


of August, 1867. 
J. H. SMITH, 
Special Surveyor, Tarrant County. 


Tue Strate or Texas, County of Tarrant: 


Plat and field-notes made for I. R. Worrall and J. W. Haynes by 

_ virtue of a head-right certificate, No. 187, issued to the heirs of John 
. Childress, dee’d, for one league and one labor of rage | W. 8. 
Hitchkis, com’r of claims, on the 9th day of March, 1860. Said 
survey is situated on the west fork of Trinity river, about 15 
miles east from Fort Worth, and beginning at the N. E. cor. of Nor- 
man Underwond’s 640-acre survey, a stake in a thicket, a haw bush’ 
6 in. b’rs S. 66° E. 12 varas, an elm 12 in. b’rs N. 6° east 14 varas; 
thence west 425 varas a stake in the N. line of said Underwood’s sur- 
vey and the S. E. cor. of a survey made by Jeff. Estill ; thence north 
1,040 varas to a stake in Juhn Bennet’s S. line and the N. E. corner of 
said Estill survey ; thence east 1,375 varas to a stake in Lorenzo Bur- 
nett’s S. line and the N. W. corner of a 160-acre survey made 

855 for H. P. Crocker; thencesouth 1,900 varas a stake in Thomas 
Crecker’s N. line of a 320-acre survey on the west fork of 
Trinity river ; thence west with said Crocker’s N. line 950 varas to his 
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correctl 
Lucation Book B, 31, in the surveyor’s records of 
Tarrant county, on this the 12th dey of August, + 


of 


the N. W. corner 


the 8. E. corner of s'd Couche’s survey a P. 
varas, do. 7 in. b’rs N. 65° E. $ vrs. ; thence 
in the south boundary line of Wm. G. 


stake, the S. W. corner of said Benuett’s survey on 


line of of a 320-acre survey for Jeff. Estill ; 


Johu Childress, 
land by W. 8. Hitchkiss, com’r of claims, 
March, 1860. Said survey 


do. 7 in b’rs N. 65° E. 3 varas ; thence east § 


stake at the N. W. corner of said Estill survey 


varas to a stake in the N. boundary line of 


vey; thence west 1,688 vrs. with said N. boundary line of sai 


857 Condrases’ survey to the place of 
Survey- 11th day of July, 1867. 


eaid 


is 


c’d, for one 


rinity river, about 15 miles near! 
nning at astake in the east line of J. R. N 
of Johu Coudras’ 


situated on 
y 


THOMAS CROCKER & 
SMITH CUMMINS, CC 


J. 
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are correctly iven, and that the same is truly recorded in the sur- 
veyor’s senses of Tarrant county in Location Book B, page 432, on 
this the 12th day of August, 1867. 

J. H. SMITH, 


Special Surveyor 
(See page 432.) 


Tue Srate or Texas, County of Tarrant: 


Field-notes of a survey of 419 acres of land made for —— —— by 
virtue of certificate No. 187, issued to the heirs of John Childress, 
dec’d, for one league and 1 labor of land by W. 8. Hotchkis, comm’r 
of claims, on the 9th day of March, 1860. Said survey is situated 
on the waters of the West Fork of Trinity river, in Tarrant Co., 

about 16 miles from Fort Worth. Beginning ata stake in 
$58 the E. B. line of J. R. Newton-’ 160-acre survey and the N. W. 

corner of John Condrass’ survev a P. O. 18 in. dia. b’rs south 
3° W. 24 vrs. do. 18 in. b’rs N. 17 W. 20 vrs.; thence north 893 
vrs. to a stake in R. H. Calloway’s E. B. line and the south W. cor. 
of 160-acres survey in the name of G. W. Couh a P. O. 10 in. dia. 
b’rs S. 85° W. 2 vrs., do. 7 in. dia. b’rs N. 65° E. 3 vrs.; thence east 
with said Couh S. B. line 950 vrs. to his S. E. cor. a P. O. 7 in. dia. 
b’rs N. 25° W. 2 vrs., do. 7 in. dia. b’rs N. 65° E. 3 vrs.; thence 
north 950 vrs. with said Couch’s E. B. to his N. E. corner, a stake in 
the S. B. line of Wm. G. Mathews’ 320-acres survey, a P. O. 8 in. dia. 
b’rs 8. 89° W. 4 vrs., a B. J. 10 in. dia. b’rs S. 125 W. 4 vrs.; thence 
east 950 vrs. to a stake in the S. E. cor. of W. G. Mathewe’ and the 
N. W. cor. of John Burnett’s 320-acres surveys a P. O. 18 in. dia. b’rs 
S. 85° E. 5 vrs., do. 10 in. dia. b’rs S. 25 W. 14 vrs.; thence south 950 
vrs. with said Burnett’s W. B. line to his S. W. corner to a stake on 
the south side of a branch, whence a P. O. 10 in. dia. b’rs No. 85° W. 
9 vrs.,a Spanish oak 14 in. dia. b’rs E. 10 vrs.; thence W. 262 vrs. 
to a stuke a S. O. b’rs S. 75 E. 6 varas; thence south 893 vrs. to a 
stake on the N. B. line of John Condras’ survey ; thence west 1,638 
vrs. with the N. B. line of said Condras’ survey to the place of be- 
ginning. 


Bearings m’k’d x. 


/ 859 Surveyed 17th day of Sept., 1867. 


THOMAS CROCKER & 
SMITH CUMMINGS, C. C. 


Tue Strate or Texas, County of Tarrant: 


I, James H. Smith, duly appointed special — of Tarrant county 
to make the foregoing survey, do hereby certify that the same was 
made according to law, and that the lines, corners, and distances are 
correctly given and the same is duly recorded on page 434 of Book 
“B” of records of surveys in said county. . 

Given under my hand this 24th day of Sept., 1867. 

JAMES H. SMITH, 


Special Surveyor, Tarrant County. 


Fort agers 


860 Te Srare or Texas, Tarrant County: 


Field-notes of u survey of 391 acres of land 
made for ——-——— by virtue of certificate No. 
187, issued to the heirsof John Childre 
orile ee 1 laborof land by W.8 

r of assy 1 the tuated on ‘ts March, 
sane. Said a © 
of the west fork 


Mg 
rhe eee 


atmos 5 640-acres survey 
a thicket a haw bush 6 in. dia b’rs S. 66° E. 12 vra., an son 12 io 
i dia. b’rs N. 6° E. 14 vrs., thence west 425 varas to a stake in the 
3 B. line of said Underwood’s survey ; thence gorth 1 , 
stake in John Burnett's 8. B. line a P. O. 6 in. dia. b 
3 varas, an elm 4 in. dia. b’rs 8. 1 vara; thence east 1,335 varas to a 
stake i a the south B. line of L. D. Bonnett’s 316-acre a. 
6 in. Gia. b’rs N. 35° E. 3 vrs., Jobn Burnett’s 8. E. at vrs. 
thence south 1,940 with the W. B. line of H. P. & W. P. Crocker’s 
. 160-acres surveys to a stake in the N. B. line of Thos. Crocker’s 306}- 
acre su 1,040 vrs., west fork ; thence thence west 910 varas 
861 toa stake in said Underwood's E. B. line a P. O. 20'vrs. N. 
18° west 10 vrs; thence north 900 varas with said Under- 
wood’s E. B. line to the beginning. 
| Surveyed 17th day of Sept., 1867. 
4 THOMAS CROCKER, & 
7 SMITH CUMMINGS, C. C. 


Tue Srate or Texas, County of Tarrant : 


I, James H. Smith, duly appointed special surveyor of Tarrant 
county to make the oregoing survey, do hereby certify that the 
same was made according to law, an ‘that the ines, corners, and 
distances are correctly given and the same is duly 
corded on page — of book of records of ae a 

Given under my hand this 24th day 7 oA 


oot 


poracem ee apie before — by Jemeo H. Sanishyaspecial 
surveyor duly appoin me, there being no regular surveyor 

To certify which I have hereunto set m saan and official seal, at 
f Fort Worth, this 24 day of September, 1 
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862 Tae Srate or Texas, Jurrant County: 


I, A. G. Walker, county surveyor for said county, do hereby cer- 
tify that the foregoing field-notes have been reapplied to the same 
land this the 22nd day of June, 1868, and so entered upon the 
record on page 436, in tion Book B. 

A. G. WALKER, C.&., T. C. 


Tue Srate or Texas, County of Tarrant: 


Field-notes of 1,806,336 sqr. vrs. of land by virtue of certificate, 
1st class, H. R., issued to the heirs of John Childress, No. 187, » bad 
S. Hotchkis, commissioner of claims, for 1 league and 1 lab., dated 
9th March, 1860, in Tarrant county, on the waters of the west fork 
of Trinity river, about one mile S. E. of the town of Fort Worth. 
Beginning at the southwest cor. of B. F. Crowley and N. W. cor. of 
M. A. Jackson’s surveys; thence south with s’d Jackson’s west line 
to the north E. of P. T. Wotch’- survey 1,344 vrs.; thence west with 
said Welch north 1,344 vs. to his N. W. corner on the line of 8S. G. 
Jennings; thence north 1,344 with said Jennings’ east line to his: 
N. E. corner on the south line of M. Baugh’s ; thence east with the 
south line of Baugh’s and Briggs 1,344 vs. to the leer 


. J. LEE, 
D.8., R. L. D. 


i 
a oe ae 
ee ee iam Me 


MERCER FAIN, 
T. J. JOHNSON, C. C. 


863 I, A. G. Walker, county surveyor for Tarrant county, do 

hereby certify that the survey designated by the foregoing plat 
and field-notes was this day made by me by adopting the field-notes 
of the survey, which was made, asabove stated, on the 16th day of Jan- 
vary, 1852, and which I believe to be correct, and that the same is upon 
a survey in the name of T. P. Rutledge, cert. No. 134, class 3rd, 
issued by the board of land commissioners of Gonzales-county, the 
12th day of October, 1846, for 1,280 A. of land, and that the field- 
notes hereof are recorded in Location Book B, pages 449 & 450. 

This the 28th day of May, 1868. 
A. G. WALKER, 


s C&T C, Tez. 
Tue Srate or Texas, Tarrant County: 


Fer Received for conflict with the J. A. Gill survey. 
ei le “— page 468-25 ; see file, book, page 117. 
- leld- 


notes of a survey of 245 acres of land, made 

by virtue of certificate No. 187, for 1 L. & 1 L., is- 
Ntirr/ f sued by the court of claims the 9th March, 1860, 
At %2..¢| to the heirs of John Childress, dec’d. Said certi- 


| ficate was approved Febuary 13th, 1860. 

| 864 Said survey is situated in Tarrant county, 
| about 113 miles N. 26° W. from Fort 

Worth, and bounded as follows: Beginning at the 


S. W. corner of S. C. T. Ford’s survey, thence west with the north 
line of a survey in the name of the heirs of Benj. Thomas 1,176 vs. 
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Field-notes of a su 
of land (246 a’s), made 
_virtae of of certificate No. 187 for 1 L. 
(1) labor of land, issued by W. 8. chkis, th 
commissioner of claims, the 9th March, 18 

to the heirs of John Childress, dec’d. Said cer- 


tificate was approved 13th of , 1860. 
Said surve ie in Tarrant ecuty eon an 2} 
miles N. 45° W. from Fort Worth. Beginning 
at the S. E. corner of P. Moore’s survey, a stake 
600 vs. north of the 8S. E. cor. of Isacs Thomas’ 
survey, thence with the west line of said sur- 
vey south 600 vs. to said S. W. corner and the N. E. cor. of R. A. 
Reaves’ survey ; thence with the north line of said survey and the 
north line of J. R. Thomas’ survey, in all 2,305 vs., to a stake in the 
north line of Peter Schoonover’s survey; thence north 600 vs. to a 
stake in pra-rie; thence east to and with the south line of said 
Moore’s survey 2,305 vs. to the beginning ; variation, 9° 50 E. 


I hereby certify that the survey described by the foregoing plat 
and field-notes was this day made by me from the map and records 
in my office, and that its boundaries are truly described 
866 herein, and that these field-notes, together with the plat and 
this certificate, are truly recorded in Location Book B, page. 
468, this the 19th of August, 1868. 
A. G. WALKER, 


County Surveyor for Tarrant County, Texas. 
Tae Srate or Texas, Tarrant County: 


Field-notes of a survey of 1,695,000 — (or 300 
a’s) of land made for John W. Hays, of (ile, 
agent for J. R. Worrall, of Austin, by virtue of 
a certificate, No. 187, issued 9th of March, 1860, 
to the heirs —John Childress, deo’d, for 1 L. & 
1 L.of land. 8S’d certificate was 13th 
of Feb-uary, 1860. Said survey is in Tarrant 
county, on the waters of Denton creek, and 
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about 14 miles N. 30° E. from Birdville. Beginning at the S. E. 
corner of I. Wixwell’- survey, thence with the south line of s’d sur- 
vey west 1,600 vs. to a N. E. corner of Rees D. Price’s survey ; thence 
with the east line of said survey south 1,200 vrs. to a 8. E. corner 
of said survey; thence with the north line of G. L. Chivers east 

east 600 vs. to the N. E. cor. of s’d survey; thence with the 
867 west line of N. E. Thompson’- survey north 300 vs. to its N. 

W. corner; thence with the north line of s’d survey east 750 
vrs. to its N. E. corner; thence south with the east line of s’d survey 
300 vs. to the N. W. corner of J. L. Chivers’ survey; thence with the 
north line of s’d survey east 250 vs. to the 8S. W. corner of J. L. 
Harris’ pre-emption survey ; thence with the west line of ‘said sur- 
vey, passing its north W. cor. at 950 vs., in all 1,200 vs., to the be- 
ginning; variation, 9° 50 E. 

I hereby certify that the survey designated by the foregoing plat 
and field-notes was this day made by me from the map and records 
in my office. 

This 11th Sept., 1868. 

Recorded in Location Book B, page 480. 

A. G. WALKER, 
County Surveyor for Tarrant County. 


THE State or Texas, Tarrant County : 


Field-notes of a survey made for John 
W. Hanes, of Dallas, agent for J. R. Wor- 
rall, of Austin, of 300 acres of land, made 
by virtue of John Childress certificate 

No. 187, issued 9th March, 1860, to 
868 the heirs of John Childress, de- 

ceased, for 1 L. & 1 L. of land. 
Said survey is in Tarrant county and 
about 11 miles N. 24. froin Birdville. 
Beginning at the N. W. corner of T. M. Hood’s survey, thence with 
the west line of s’d survey south 950 vs. to the N. E. corner of J. A. 
Freeman’s survey ; thence with the north line of said survey and 
the north line of B. T. Foster, survey west 1,900 vs. to the N. W. 
corner of said Foster survey; thence with the east line of Josiah 
Walker’s survey north 950 vs. to the S. W. corner of Wm. H. Mar- 
tin’s survey; thence with its south line east 120 vs. to the N. W. cor- 
ner of Winn’s 2U-acre survey; thence with the west line of said 
survey south 336 vs. to its S. W. corner; thence with its south line 
east 336 vs. to its S. E. cor.; thence with its east line north 336 vs. 
to the N. E. corner in the south line of s’d Martin survey ; thence 
with its said line and south line of D. Castor’s survey east 1,144 vs. 
to the beginning; variation, 9° 50 E. 


I hereby certify that the survey designated by the following plat 
and field-notes was made by me from the map and records in my 
office, and that they are recorded in Location Book B, page 483. 


Sept. 11th, 1868. 
A. G. WALKER, ¢€. S&S, T. ¢. 
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I hereby certify that the survey designated by the foregoing plat 
and field-notes was this day made by me from the map. and se 
in my office, and that the field-notes thereof are truly recorded in 
Location Book B, pe 482. 

This 12th day o Seatemiber, 1868. if 

A. G. WALKER, 
County Surveyor for Tarrant County. 


870 Field-notes of a survey of 835 sq. vs. of land, made-b vn 
of unlocated balance certificate No. 16-131, of 1st p Ferg ; 
R. certificate, issued to the heirs of John Childress, dec’d; for 16, 
15, 51646 -q. vs., original No. 187, for 1 lea. & lab., issued 9th of 
March, 1860. Said survey is on the line of Dallas and Tarrant coun- 
ties, about 20 miles S. 61 E. of the town of Fort Worth, en 
mountain creek waters of the west fork of Trinity river. Beginning 
at a stake the S. W. corner of 172-acre survey in the name of Joel 
Banks, thence south 30° W. 622 varas, stake on J. Walker's E. line; 
thence N. 60° E. with said Walker’s N. line 1,344 varas to his N. cor 
ner; thence N. 30° W. 622 varas — the 8. E. corner of s’'d J. | ’ 
survey; thence 8. 60° W. 1,344 varas with s’'d Banks’ 8S. E. line t 
his 8. cor., the beginning. Surveyed November 11th, 1869. 
A. G. WALKER, Junior, 
Co. Sur., Tarrant Co. 


[On margin :] Corrected. See Book “ C,” page 323. W. A. Darter, 
surveyor. 


Tag Strate or Texas, Tarrant County: | 
I, A. G. Walker, Jr., county surveyor for said county, do 
certify that the above and foregoing survey was made by me ac 
ing ee and that the marks and boundaries are correctly de- 
ecri 
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~ west line of the J. Gordon survey; thence 
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Given under my hand, at Fort Worth, this the 11th day of Nov., 


1869 | 
A. G. WALKER, Jr., 
Co. Surveyor, Tar. County. 


871 Tue Srate or Texas, County of Tarrant: 


Corrected field-notes of a sur- 
vey of 835,968 square varas of 
land, made by virtue of dupli- 
cate head-right certificate No. 
16-131, issued as the unlocated 
balance of certificate No. 187, 
issued to the heirs of John Chil- 
dress, dec’d, March 9th, 1860, for 
one league and one labor of land. 
Said survey is situated in Tar- 
rant & Dallas counties, about 
183 miles south 60° E. from Ft. 
Worth. Beginning at a stake, 
the S. W. cor. of the Joel Banks’ 
172-acre survey, thence south 
30° E. 622 varas to a stake in the north W. line of the J. Walker 
survey; thence N. 60° E. with the N. W. line of said Walker sur- 
vey 1,344 varas to the N. E. cor. of said survey, a stake in the south- 
. 30° W. 622 varas to 
the S. E. cor. of said Joel Banks’ survey 1,344 varas to the place of 
beginning. 

Resurveyed from records April 24th, 1876. 

J. LYNN, 
8. R. C. COOK, C. C. 


I, W. A. Darter, surveyor of Tarrant county, do hereby certify that 
the foregoing survey was made according to law from records of my 
office, and that the boundary limits and corners, with marks 
8714 natural and artificial, are truly described in the foregoing 
field-notes, and that the same are recorded in my office, ir 
Location Book “ C,” on page 323. 
_, Given under my hand this 24th day of April, A. D. 1876. 
. A. DARTER, 
Surveyor of Tarrant County, Texas. 


L. Book C. 
Page 323. 


Tue Strate: or Texas, County of Tarrant: 


1, G. M. Williams, surveyor of Tarrant county, Texas, do hereby 
certify that the above and foregoing field-notes, with plats, &., are 
true and correct copies of all the locations of the John Childress 
league and labor certificate which appear in the records of the sur- 
veyor’s office in Tarrant county. ‘ 
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Endorsed : No.88. Chancery. ExhibitE. Filedd Sst, 18 
A. J. Houston, el’, by Jas. D. Adams, dep'ty. i 


872 Tue Stare op Texas, me 
Orricz or Counabuastons or Cual 


a Matilda dee Stevenson, 
‘Anne Maria Brown, residents of Davidson county, 


see, in 
answer to the accompanying interrogatories, taking care that neither 
the applicant nor eat shell be present. The answers being read 
over to the witness, he shall sign and swear to the same i 


— to which you shall certify under your hand and official 


The answers, together with this commission and the accompany- 
ing interrogatories, you will please enclose in an evvelope and direc 


the same to “the commissioner of claims, Austin, Texas,” a 

your name and official designation acroes the seal, the ant fi: 
paying your fees. ; ae 

. een my hand and seal, at office, this 13th day of May, 
(x. s.] : EDWARD CLARK, . 
Commissioner of Claime. 


The commissioner wil' please certify to the identity and credi- 
bility of the witness, if known to him. If the witness is unknown 
he will require his identity and credibility to be established by the 
testimony of at least one credible witness whom he does know, and 
certify accordingly. 

[On margin in pencil:] Voucher file 321. 


‘on for the Head- Right of John Childress for One League 
Labor — Before the Court of Claims, Austin, Texas. 


Hetrs or JoHn CHIIDRESS. 


To the commissioner of claims: 


We will ly for a commission to take the answers of John 
Catron, Matilda Catron, Vernon K. Stevenson, Benjamin Litten, 
and Anna Maria Brown, citizens of the county of Davideon, in the 
State of Tennessee, to the following inter: which, when 
taken, will be used to establish said claim in your office. 

JNO. A. & R. GREEN, 
Att'ys for Applicants, 


873 4 
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Int. 1. Were you wo omeg with John Childress, who died in 
. Matagorda, Texas, in 1837 or 1838; if so, how long had you knew 
him and where did you know him ? 

Int. 2. Was John Childress a man of family ; what family had he, 
and what family did he have at his death; what members of his 
-— still survive? Please give their names and present resi- 

ence. 

Int. 3. If you say he was ever married, please state when he mar- 
ried ; when and where ; state about the residence of said Childress’ 
family from the time you knew them till the present time. 

Int’y. 4. When did John Childress first come to Texas? If you say 
he come to Texas in 1835, please state whether he did not from 

that time regard himself as a citizen of Texas. Did he come 
874 back to Tennessee after he first came to Texas? What was his 

object in coming back? Do you not know that he came back 
for his family, intending to venture with them to Texas? If so, state 
all that you may know about it, and state when he left Tennessee 
for Texas the last time, and if you have any means of knowing state 
when he arrived iu Texas with his family. 

Int’y 5. Do you know anything about his having been received 
by Sterling C. Robertson as a colonist of the Nashville colony when 
he was here in 1835? Do you know anything about his having been 
received as the head of a | ste gnc do you know anything about a 
permission given him by the empressario, Robertson, to go back to 
Tennessee after his family? If so, state all you know and your 
means of knowing. 

Int’y 6. Do you know who the heirs of John Childress are; if so, 
who are they and where do they live? State the relation they bear 
to him or bear to his estate; also state whether the parties named 
by you as heirs of John Childress are the heirs of the John Childress 
who died in Matagorda county in 1837 or 1838; alsostate anything 
else you may know that may be material to the, matter in issue 
which may not be embraced in the above interrogatories, 

JNO. A. & R. GREEN, 
Att’ys for Childress Heirs. 


875 Application for One League and One Labor of Land. 


Hrs oF JOHN CuItpress vs. THE State or TEXxas. 


Cross-interrogatories to John Catron, Matilda Catron, Vernon K. 
Stevenson, Benjamin Litter, and Ann Maria Brown, of Davidson 
county, in the State of Tennessee, witnesses for claimants. 


lst cross-int’y. If you say you knew the John Childress about 
whom you are asked in the first direct interrogatory, you will please 
state how you know that hedied in Ma rda, Texas, and at the 
time he died; where did you first and last know the said Jobn Chil- 
dress, and were you everin Texas; were you ever a citizen of Texas; 
where do you now live; how long since you removed to Ten 
from Texas. 


om i oreo * * 
be oe « So Hg 7~ * me: q 
* 


and whether his family 
ily you will 


to Texas? How do know 
that he was in Texas in 1835 how 
be a citizen of Texas from that time? 
the motive or object which 
876 How do you know the object of | 
his coming to Texas? If you say that‘he returned for 
family and to bring them to pry see site please state fully. 
particularly all you know about the vo 
4th cross-intg. When did said Childress leave Tennessee 
last time? How do you know that he was then coming to Texas? 
Do you know that he did come to Texas? How do you know thet 
he brought his family with him? | 
5th yoo What do you know about the Nashville colony 
Texas? How do you know it? Who was Sterling C. | 
What had he to do with the Nashville colony? What sat | 
lad he to receive colonists or to give them leave of absence for any 
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877 Srars or Texness 

Oity of Nashville, County of Davidson : 

In accordance with a commission issued from the office of the 
com missioner of claims, at the city of Austin, in the | 

on the 13th day of May, 1858, in the case of The H 


sioned by the Governor of the State of ge- 
ment and proof of deeds, &€c., and to take depositions, caused on'th 
18th day of June, 1858, said witness, John Catron, who is well known 
to me to be a credible witness, to come before me, and, having swo: 
him to make true answers to said interrogatories and crose-inter- 
rogatories, he, the said John Catron, answered as follows, to-wit: 
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To the 1 interre he answers and a ee en 
sister of John Childress in 1821, near Nashville, in the State of Ten- 
nessee. John Childress’ father died in 1819 and his mother died in 
1822, leaving her son John ten years old, he having been born in 
1812. He was then taken inte the family of deponent with others 
of his brothers and sisters. John Childress continued a member of 
deponent’s family until he was 18 or 19 years old. He married 
Mary Goode before he was twenty-one years of age. Sterling C. 
Robertson, the uncle of John Childress, had emigrated to Texas and 
was the empressario of the old Nashville colony, on the Brazos. 
878 About the year 1834 George C. Childress went to Texas to 
see what he could do for himself profitably in his uncle’s 
colony in the way of acquiring Texas lands. He took his brother, 
Jokn Childress, with him. Deponent thinks this was George's 
second trip. George was nearly eight years older than John, hav- 
ing been born in 1804 and John in 1813. 
ohn went to Texas to seek a home in his uncle’s colony. His 
wife was left in Tennessee during his absence. They had no home 
of their own at the time nor afterwards until they removed to Mata- 
gorda, in Texas. Mary, the wife of John Childress, had one child 
when her husband first went to Texas. In his absence she om 
part of the time with her brother, John Goode, at Pulaski, in Ten- 
nessee, who was a lawyer there, and part of the time in the family 
of deponent, in Nashville, and part of the time with Mrs. Vaughn, 
a friend, near Nashville. 

John Childress and Mary Goode were married in Nashville late 
in 1831, to the best of my recollection. They had a second child 
that was about one year old in the summer of 1836. They then 
boarded with George Crockett, in Nashville. In the winter of 1836, 
late in December, he, the deponent, went to Washington city. His 
main business there was to have Texas recdgnized by the United 
States us an independent government. His wife had preceded him 
on the same business on behalf of her brothers, George, John, and 
James Childress, and her uncle, Sterling C. Robertson, who claimed 
Texas as their home and all of whom died there. 

John Childress passed back and forth from Tennessee to Texas 
several times, usually, he thinks, with his brother George. De- 
ponent feels very sure that John was with verve when indepen- 
dence was declared by the people of Texas, March 2nd, 1836. George 

wasa member of the convention that pronounced the act of 
879 independence and the author of the declaration, as depo- 
nent has been often informed. 

He knows that John Childress claimed to be a citizen of Texas in 
1835 and 1836, and said, “ He was waiting to take his family there 
when quiet was restored.” John Childress claimed a head-right in 
Robertson’s colony and had one granted to him, as he supposed, front- 
ing on the Brazos, opposite the mouth of the Acquilla. He claimed 
under the Mexican authorities. This league of land John-Childress 
sold to Vernon K. Stevenson and the deponent, on the 7th day of 
November, 1835; but, unfortunately for all parties to the contract, 
it turned out in the end that neither any survey or grant could be 


dren with him in the winter of 1836. Such is his | 
tion. His, last transaction had with Childress, as 
his cash books show, was on the 17th December, 1836. John = 
dress died in Texasin the all of 1887. J John Childress left two 
ildren, the issue ma 
Childress, now residing in New wey ee ant douunal 
resides in Texas. He speaks of their residences eer 
mation. 7 
John Childress’ widow married a Mr. Johnson, of M and 
left one child by that murriage, named Mary Johnson, nowt ng 
in Monroe county with her father,in Mississippi. Mary Goode, for- 
merly Mrs. John Childress, has been dead for several years. 
Sterling C. Rubertson come to Nashville in the fall of 1835, 
880 and John Childress also returned with him. Atthesame time 
John returned to Texas, but not with his unele, Sterling VU. 
Robertson, but James Childress went with him. Joho again went 
to Texas in the winter of 1835 & ’6, and he again returned to Ten- 
‘ messes in a spring; say April, 1836. 
well remembers this circumstance, as John's relations 
felt grieved that he did not fight at San Jacinto on the 2nd April. 
James Childress mas the battle ground with his uncle the day 
after the battle, as they at home were informed. James Childress 
was p Aap san weg: y the ee anal oud 
As to interrogatories deponent supposes lst 
fay anewered by the foregoing general statement. 
o the Srd in tory he answers and saye that n Chile 
oF 


dress was born near Nashville, Tennessee, and always 
near the town until he moved to Texas. 

To the 4th interrogatory he answers and says that John Childres 
did often declare himself to be a citizen of Texas, and so did his a ele, 
8. C. Robertson, regard Mr. Childress as a citizen of his ; 

Mr. Robertson often announced in deponent’s in the 
_ 1836, when he, Robertson, visited Nashville the last time. 

From 1835, say in October, John Childress contem 
ing his family to Texas. He, deponent, often heard him 
depouent, together with Vernon K. Stevenson, Morgan 
and Sam’! B. Marshall, all brothers-in-law to Joh ildress, 
the to aid him to remove his family. , 

Jobn Childress was numbered with the colonists of 

Roberteon, as Maj’r Robertson informed deponent a 
881 John Childress informed him also. 

On the 11th Nov’r, 1835, V. K. Stevenson, with ‘deponent, 
purchased the head- right « of John Childress and paid him four hun- 
dred dollars in cash for it. Maj’r Robertson and George C. Chil- 
dress were present at the time of the purchase, and the purchasers 
were assured by them that the title was good. John Childress. 
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equandered the money and obtained sore from deponent, who was 
the administrator of the father of John Childress and, had some 
remnants coming into his hands occasionally and wore in prospect. 


Cross-exam ined : 


Tou the first cross-interrogatory he answers and says that he 
knows John Childress started from Tennessee, declaring “that he 
was removing to Texas;” that he was heard from through his letters 
and his wife’s letters to their relations; that deponent heard of the 
death of John Childress, at Frankfort, Kentucky, in the fall of 1837, 
to wit, that he died of yellow fever; that deponent furnished Mrs. 
Jane Marshall with three hundred dollars to enable her to meet 
Mrs. Childress and her children at New Orleans, and the deponent 
found Mrs. Childress and her two children at Pulaski, Tennessee, 
with her brother, John Guode, on his return from Washington city 
the next spring. Deponent has never been in Texas. He now lives 
in Nashville, Tennessee, and has resided in and near Nashville 

for thirty-nine years. 
882 To the 2nd cross-interrogatory he answers and says that 
this interrogatory is fully answered 1n his response to the 
lst and second interrogatories in the examination-in-chief. 

To the 3rd cross-interrogatory he answers and says that he is 
asked the question, “ How he knew that John Childress claimed to 
be a citizen of Texas?” He often heard John Childress say so, and 
he so covenanted with V. K. Stevenson and depunent when he sold 
them his land claim. Deponent herewith encloses a true copy of 
the contract between John Childress, V. K. Stevenson, and deponent, 
the original of which was sent to Texas in 1845 by Sam’l B. Mar- 
shall, and this copy retained. Said Marshall died there. The 
original has never been returned to deponent. He knows this to 
be a true copy of the original contract. V.K. Stevenson and de- 
ponent Wave surrendered their claim to the childreti of John Chil- 
dress and to his wife’s daughter if she has any interest. — 

To the 4th cross-interrogatory he answers and says that he has 
responded to this interrogatory in his examination-in-chief, to which 
he refers. 

To the 5th cross-interrogatory he answers and says that his 
knowledge of the colony — derived from hearsay and the history of 
Texas as recugnized by the decisions of the supreme court of Texas, 
and especially one made on the empressario claim of said Ster- 
ling C. Robertson against the State of Texas, and another made 
on the claim of Austin and Williams against the State of Texas, 
which decisions are recognized as establishing historical facte bind- 

ing on the courts of justice, as was held by the Supreme Court 
883 of the United States at its last term; that Sterling C. Robert- 

son was empressarioof the Nashville Colony in Texas—is inti- 
mately known to him from hearsay, and he has seen various grants 
issued by the officers of the colony extended in dueform. Deponent 
has bought several from Robertson’s colonists and has relied on the 
history of the country as sufficient to establish the authority prima 
facie that the grants were made by authority. As to Maj. Robert- 
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885 Generax Lanp Orrice, Austin, January 15th, 1884. 
I, W. C. Walsh, commissioner of the general land office of the 
State of Texas, hereby certify that the foregoing nineteen (19) pages 
contain a true and correct copy of the deposition of John Catron in 
regurd to the John Childress claim, together with all the endorse- 
nents thereto as therein specified, said original being voucher file 
No. 321, now on file in this office. 
In testimony whereof I hereunto set my hand and affix the 
impress of the seal of said office the date last above written. 
[SEAL. ] W. C. WALSH, 


Endorsed: No.88. Chancery. Exhibit E}. Filed July 31, 1886. 
A. J. Houston, cl’k, by Jas. D. Adams, dep’ty. 


886 Tue Strate or Texas, County of Gonzales: 
In the District Court, said State and County, Fall Term, A. D. 1852. 
Foster and Wire vs. Minter, Exe’r. 


Saturday, October 23rd, 1852, came all the parties, by their att’ys, 
and S. B. Conley, guardian ad litem for the minor, Wm. M. Rutledge, 
and the matters and things being all before the court by the plead- 
ings and record evidence therein, the same was submitted to the 
court, and, being heard, it is ordered, adjudged, and decreed by the 
court that the will uf the deceased, Thomas P. Rutledge, made on 
the 7th of June, 1884, and admitted to probate on the 29th April, 
1850, be, and the same is hereby, declared to be null and void and 
of no effect, and that the same be in all things set aside and held 
for naught. 

It is further ordered, adjudged, and decreed that the said Eliza 
Ann Foster, as relict of the said Rutledge, deceased, and the said 
Ww. M. Rutledge, minor, be entitled to take, receive, and hold all 
the property of said deceased joint!y between them as heirs-at-law, 
be the same real, personal, or mixed, and subject to the action of 
the county court of Gonzales county as to distribution after the 
debts are paid and estate clused by the report of the executor, whose 
acts under the will are not impaired by this decree, and that said 
court is required to.make the yearly allowance to the said Eliza 
Ann Foster in accordance with law and the order of said county 


court. 

It is further ordered and adjud that the executor, out of 
the funds of the estate, pay the cost herein expended, and that this 
decree be duly certified to the county court for observance. — 


887 Tne Srate or Texas, County of Gonzales: 


I, B. R. Abernethy, clerk of the district court in and for said 
county, do hereby certify that the above and foregoing isa true.and 
correct copy of the original judgment and decree rendered by said 
court on the 23rd day of October, A. D. 1852, in cause No. 283, W. 


L. Foster ssid Wile we. A. 8 Mille, axes oat 8 P. Rutle 
as the same appears of record in the minutes of ea! Goatt E 
on 886 and 337. 
Je 
(sat.) _ B.R. ABERNETHY, 


Endorsed : No. 88. Chancery. Exhibit D}. Filed J 
A. J. Houston, cl’k,; by Jas. D. Adams, depot uly 


888 Tus SratTe or Texas, ————:, 


Know all men by these presents that I, Mary Johnson, fome-sole as 
twenty-one years of age, of the county of Lamar and State a 
in consideration of the sum of eighteen hundred and sixty-six da c 
lars, to me paid by E. M. of the count Baap. 
of Texas, the receipt whereof fe mone oe 
bargained, sold, and released, and by these presents 
gain, sell, and release, unto thesaid E. M. 
and interest in and to a certain ae 


Oe comanieaf chebaone the tth dep of lan 
John Childress, and J aifaisier to Joh children of the 


Together with all nd th ts, members, heredite- 
mani et paren ~ + esp or anywise inci- 
ent or 


To have sod to heid all and singular the premises above men- ; 
tioned unto the said FE. M. his heirs and forever, — 
and ery Lomas ot pore , heirs, executors, and \o 
warrant and forever and singular the said premises unto 

heirs and assigns, against every | 


person 
whomasoever lawfully claiming or to claim the vane or any past 


MARY JOH 
By Her Att’y-in-Fact, Rob’t x Taylor. 


Strats oy Texas, County of Tarrant: 


Before me, Dan. Meenied teary Selenen ie Ma 
— reonally = Johnson, by her att’ 
. Rob’t H. Taylor, who io is ome fe —— and ackoowie that 

e signed, executed, and delivered the foregoing deed 
poses and and considerations therein specified. ind 

Witness my official seal and signature, at my office, in the town of 
Fort Worth, this 12th day of May, A. D. 1878. 


889 Witness my hand and seal this 12th aENEON, : j 
SEAL. 
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Srare or Texas, County of Tarrant: 
This certifies the foregoing deed, with its certificate of authentica- 
tion, was duly recorded by me on the fourteenth day of May, A. D. 
1873, in Book “A 3,” on page 56. _—- 
Witness my official seal and signature, at my office, in the town of 
Fort Worth, the day and year last above written. 
(seat. ] DAN. PARKER, 
Clerk D. C., T. C., 
By M. W. McLAMORE, Deputy. 


890 Certificate of Record. 


Srate or Texas, County of Tarrant: 


I, J. P. Woods, clerk of the county court in and for said county, do 
hereby certify that the foregoing instrument of writing was duly and 
correctly recorded in my office on the 20th day of July, A. D. 1876, 
in Record Book “ B,” page 258, at 6 o’clock p. m. 

In witness whereof T hereunto sign my namz and affix the seal of 
said court, at office, in Fort Worth, this 20th day of July, 1876. 

[sEAL. ] J. P. WOODS, 
Clerk of County Court, Tarrant Co. 


Endorsements: E. M. Turner e al. vs. E. M. tt e¢ al. 2831. 
Filed March 9tb, 1881. J. M. Hartsfield, dist. c’k. No.675. Filed 
for record July 20th, 1876,at 9a.m. J. P. Woods, county clerk. 
Recorded July 20th, 1876, at 6 p. m., Book B, 258. J.P. Woods, 
Co. clerk. Foster v. T. & P. R’y Co. Filed Nov’r 28, 1885. J. M. 
Hartsfield, cl’k dist. court. Filed July 31,1886. A. J. Houston, by 
Jas. D. Adams, dep’ty. 

“Exhibit H.” Mary Johnson, by att’'y to E. M. Dag- 
gett. Filed for record May 12, 1873, at 11 o'clock a. m. ° Recorded 

y 14th 1873, in Tarrant county record of deeds, Book “ A 3,” 
page 56. Dan. Harper, clerk ; Mc 


(Pp. 891 to 895, incl., omitted in printing, per stip’n. See p. 1229.) 


more, deputy. 


896 1. RW. LEW. LR May 21, 1870. G.R.C. May 21, 1870. Am't 
of 0 ets.) 


Tue Srate or Texas, Travis Cuunty: 


Know all men by these presents that we, George R. Childress, now 
of the county of Lavant, in the State of Texas, and I. R. Worrall, 
of the county of Travis, in said State, have made the following 
agreement, bargain, sale, and conveyance unto each other: 

That whereas the head-right certificate of John Childress for one 
league and labor was procured to be issued by the court of clgims 
on the 9th day of March, 1869, under an er to pay John A. 
Green, who procured the same, to pay one-third thereof for his serv- 
ices in that contract ; and whereas the said contract to said John A. 


ther i : 
has this day bargained and sold, an 
convey, unto the said I. R. Worrall all : 
claim he has in and to the said head-ri 
897 said John Childress for one league an 
locations and su made thereunder. 
And in consideration thereof the said I. R. Worrall does 


ildress, and George 
of land located 
of said John Chil- 


ress, , Viz. : 
(1.) Nine hundred and three thousand one hundred and sixty- 
eight square varas, or about one hundred and sixty acres, of land 
situated in the county of Tarrant, on the west fork of the Trinity 
river, about eleven miles north 80 east from the town of Fort Worth. 
Bginning at the S. W. corner of Joel F. Wheat’s survey, the 8. E. 
corner of 8. Davis, and the N. E. corner of Joel su , 
from which a double elm bears south 63 E. 6 vre., another i 
65 W. ¥Y vrs., thence south 1,900 vrs. to a stake a post oak bears 
east 10 vrs., another b’rs N. 35 W. 8 vrs.; thence east 476 vre., 
a stake on the north line of Simon Morris’ pores i thence north 
400 


1,900 varas, a stake in the line of Joel F. ‘es survey ; 
west 475 vrs. to the beginning. 

(2.) Also one other tract in Tarrant —— contain 

p= ares Beginning at the N. E. corner of Newman 

survey ata e in a thicket, a haw 

S. 66 E. 12 vs., an elm 12 in. in dia. b’rs N. 
west 425 vrs. toa stake in the line of said Underwood 

north rater iy ads Spr tyme ner rs 

in dia. b’'rs N. 16 W. 2 vre., and elm b’ss 8. 10 

898 east 1,336 varas to a stake in the line of L. D. Burnett's 316- 
acre a B. J.6 in. in dia., b’rs N. 35 E. 3 vre., 

John Burnet’s 8. E. corner at 406 varas ; thencesouth ww 

the west line of H. P. and W. P. Croker 160sacre 


fork ; thence west 910 varas to a sta in enid Underwood's E. line 


a post oak 20 inches in dia. b’rs N.18 W 10 varae; thence north 
with said Underwood's line to the beginning, said land being 
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which are in the general land office. 

(3.) Also one other tract containing 1,383,008 square varas, or 
about two hundred.and fifty-five acres, about two and three-quarters 
miles N. 50 W. from Fort Worth. Beginning attheS. E. corner of P. 
Morris’ survey, a stake 600 vrs. north of the S. W. corner of Isaac 
Thomas’ survey, thence with the west line thereof 600 vrs. to south to 
said southwest corner and to the N. E. corner of R. O. Reaves’ sur- 
vey; thence west with the north line of said survey to the north 
line of Peter Schoonover’s survey ; thence north 600 varas to a stake 
in prairie; thence east to and with the south line of said Morris’ sur- 
vey 2,305 varas to the beginning, the same having been surveyed on 
the 19th day of August, 1868, and the field-notes thereof being in the 
general land office. 

In witness whereof we hereunto set our hands this 21st May, 1870. 

GEORGE R. CHILD 
I. R. WORRALL. 


Witnesses : 
JNO. W. CHILDRESS. 
JNO. A. GREEN. 


899 Tue Srate or Texas, County of Travis: 


Before me, James W. Smith,a notary public in and for said county, 


duly commissioned and qualified, personally m yen I. R. Wo 
and George R. Childress, to me well known, who acknowledged that 
they executed the instrument of writing hereto attached for all the 
uses, pu , and considerations therein expressed. 

In testimony whereof I hereunto set my hand and affix my official 
seal, in the city of Austin, this the 21st day of May, A. D. 1870. 


(SEAL. } JAMES W, SMITH, 
Notary Public, Travis County. 


Endorsement: No. 88. Chancery. Filed Feb’y 8th, 1887. A.J. 
Houston, cl’k, by Jas. D. Adams, dep’ty. 


‘ ooh 900 to 902, incl., omitted in printing, per stipulation. See p. 


903 Tae Srate or Texas, County of Tarrant: 


Know all men by these presents that I, George Childress, heir of 
John Childress, deceased, to whom the Legislature of Texas awarded 
a league and labor certificate, and by virtue of — my deceased father 
was entitled to under the laws of Texas, and that I, George Chil- 
dress, am the only surviving heir known to me, therefore I, 
Childress, do sell, assign, transfer, alien, and convey unto E. 
Daggett of same county and State aforesaid, for the sum of ghree 
hundred dollars to me in hand paid, the full receipt of which is 
hereby acknowledged, in full payment of three hundred and twent 
acres, a part of my deceased father’s head-right, as located in the ol 


é ee 
that which was surveyed 17th Sept., 1867, and the field-notes of 


o%e 


Attest: J. H. AYERS. 
WM. FINGLAND. 


(Two twenty-five-cent stamps, United States internal revenue, attached here. ]} 


904 Tas Srate or Texas, County of Tarrant: 


Before me, a Parker, - ¥ the rape we Breen 
county, personally appeared J. ers, one subecribi t- 
sens ts the fovmaeins conveyance, wis is well known to pc fe 
who, after being sworn, says he saw George Childress sign the afore- 


said instrument of writing and acknowledged that he it for 

the purposes and considerations therein specified, and that he and 

William ter the same as witnesses at the request of the 
ress. 


ntor, George 
Witness my official seal and signature this 4th day of March, 
[szat.] DAN. PARKER, Clerk. 
Endorsement: No. 88. Ch’y. Filed for record oe Boe 1876, at 
9 a.m. J. P. Woods, county clerk. Recorded J 
3 p. m., Book “B,” p. 256. J. P. van aa . 
EM. Turner # al. ve. EM. Daggett otal May 23,1881. J. 
M. Hartsfield, dist. clerk. Filed July 31, 1886. A. J. Houston, 
clerk, by Jas. D. Adams, dep'ty. Deed, 320 acres. George Chil- 
E. M. ) 680. Filed for record March 4th, 1873, at 

9 o’clock a. m } 


Hartsfield, cl’k dist. c’t. Recorded in Book “P,” page 381. “ Ex- 
hibit F.” Fee, 1.00. 
905 Certificate of Record. 
Sratz or Texas, County of Tarrant: 
I, J. P. Woods, clerk of the county court in and for said " 


- do hereby certify that the foregoing instrument of writing was d iy 


and correctly recorded in my office on the 20th day of July, A. 
1876, in Record Book “ B,” pages 256 & 257, at 3 p. m. 


eé 
% i 
yeas: 


In. wituess whereof I hereunto sign my name and affix the seal of 
said court, at office, in Fort Worth, this 20th day of July, 1876. 
(seat. ] J. P. WOODS, 
Clerk of County Court, Tarrant Co. 


Barna & James Patterson, Parras, Lamar Co., Texas; Judge Ben- 
nit, Briscoe Benitt, Laner, Texas, can identify George Childress. 


State or Texas, County of Tarrant : 


I, Dan. Parker, clerk of the district court of Tarrant county, State 
of Texas, do hereby certify that the foregoing deed, with its certifi- 
cate of authentification and United States revenue stamps, amounting 

to one-half dollar, was filed in my office for record at 9 a. m. 
906 on the 4th day of March, A. D. 1873, in Book “ P,” page 381, 
of Tarrant county record of deeds, &c. 

Given under my hand and seal of the district court of Tarrant 
county, in Fort Worth, Texas, on this the 13th day of May, A. D. 
1873. : | 

[SEAL. | DAN. PARKER, 
Clerk D. U., T. C., 
By McLAMORE, Deputy. 


Endorsement: Terry e al. vs. Keller ¢ al. Filed May 8, 1883. 
J. M. Hartsfield, dist. cl’k. No. 88. Chancery. Exhibit “F.” Filed 
July 31, 1886. A.J. Houston, cl’k, by Jas. D. Adams, dep’ty. 


(Pp. 907 to 912, incl., omitted in printing, per stipulation. See 
p. 1229.) 


913 File 1111, Robertson, 1st class. No. 511, vol. 17. 


In the name of the State of Texas, to all — whom these presents 
shall come: 


Know ye — I, E. M. Pease, Governor of the State aforesaid, by 
virtue of the power vested in me by law and in accordance with the 
laws of said State in such case made and provided, do by these pres- 
ents grant to the heirs of John Childress, dec’d, their heirs and 
assigns, forever one million eight hundred and six thousand three 
hundred thirty-six square varas of land situated and described as 
follows: In Tarrant county, of the waters of the west fork of the 
Trinity river, about one mile S. 38 E. from the town of Fort Worth, 
by virtue of head-right certificate No. 187, issued to the said heirs of 
John Childress by the commissioner of claims on the 9th day of 
March, 1860, beginning at the S. W. cor. of B. F. Crowley and the 
N. W. corner of M. A. Jackson surveys, thence south with P. Jack- 
son’s west line to the N. E. corner of P. T. Welch survey 1,344 varas, 
a corner of this survey; thence west 1,344 varas with said Welch’s 
north line, his N. W. corner on the east line of 8. G. Jenuing’s sur- 
vey; thence north 1,344 varas with said Jenning’s E. line to hisN. 
E. corner; thence east 1,344 varas to the beginning; hereby relir- 
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the city of Austin 
year of our Lord one 
nets 


Strate or Texas, County of Tarrant: 


I, J. P. Woods, clerk of the county court in and for said coi nity, 
do hereby certify that the foregoing instrument of wi u 0 
and correctly recorded in my office on the 20th day of , A. D. 
1876, in Record Book “B,” page 254, at 10 o’clock a. m. 

In witness whereof I hereunto sign oy Fragen affix the seal of 


said court, at office, in Fort Worth, this day of July, 1876. — 
[seat.] JAS. P. WOODS, 
Clerk of County Court, Tarrant Co. 


Endorsement: #2217. Terry ef al. vs. Keller e¢ al. Filed May 8, 
1883. J. M. Hartsfield, dist. clerk. 

915 Endorsement: No.—. E. M. Turner e al. vs. E. M. 

gett e¢ al. Filed March 9,1881. J. M. Hartsfield, dist. cl’k. 

No. 671. Filed for record July 20, 1876, at9a.m. J. P. Woods, . 

county clerk. a 


~ 


Recorded July 20th, 1876, at 10 o’clock a. m., in Book “B,” page 
254, records of deeds. J. P. Woods, county clerk. 

Daggett, No. 2. No. 511, vol. 17. The heirs of John Childress, 
dec’d. First class, 1,806,336 sq. vs. W.D. Foster ed al. v. T. & P. 
Ry - e@¢ al. 2831. Filed Nov’r 28,1881. J. M. Hartefield, cl’k 

ist. c 

Filed 12th Oct’r, 1868. Recorded 15th Oct’r, 1868, in Book R, 

page 56. A.G. Walker, Co. cl’k. Fee, $1.00, p’d. | 


916 Tas Srate or Texas, County of Tarrant: 


‘ ta ft eee 
apc... ‘ ; é é é . Bs 
Staged wy de get's ie oe : 4 ne ties "3 : , , on ee ie ‘ = 
* ogy a _ - 1 a “ - : * he = eee 
» 4 * _* 


. Fepresentatives free from myself and heirs, &c., & place E. M. Dag- 
forever in full ownership, the suid head-right being located near 
ort Worth, bounded on the east by a survey in the name of M. T. 
Johnson, a colony certificate, and on the west by a survey made of 
Jennings, and on the north by a survey in the name of Rebeca 
Brigs, all to be divested from me, my heirs or any person claiming 
the same, and placing E. M. Daggett, his heirs or legal representa- 
tives, in full ownership of the same forever. | 
Given under my hand and seal this 23rd day of June, A. D. 1855. 
M. T. JOHNSON. [t. 8.) 
Attest: JULIAN FEILD. | 
JOHN P. SMITH. 


Tue Strate or Texas, Tarrant County : 


Personally appeared before the undersigned authority Jno. P.Smith, 
whose name appears as a witness to the within deed, and made 
oath in due form of law that he signed the within deed as a witness 
at the request of M. T. Johnson; that he saw said Johnson sign the 
within deed, and that he acknowledged the signing of the same for 
the purposes and consideration specified. 

In testimony to which I hereunto sign my name and affix my 
official seal this 30th March, 1857. 

(SEAL. ] A. M. KEEN, 
Notary Public, Lamar County, Texas. 


917 pean :] Filed for record March 30th, 1857, at 11 

o'clock a. m. Recorded in Book “B,” 443 and 444. 
G. Nonce, cl’k. Foster v. T. & P. 2831. Fi Nov’r 28, 18865. 
J. M. Hartsfield, cl’k dist. c’t. Filed for record September 1, 1882, 
at 10 o’clock a.m. Jno. F. Swayne, Co. cl’k. Recorded September 
1, 1882, at 12 o'clock m., Book Z, page 176. Jno. F. Swayne, Co. 
cl’k. $1.00 due. 


Certificate of Record. 
Tux State or Texas, County of Tarrant : 


I, Jno. F. Swayne, clerk of the county court in and for said county, 
do hereby certify that the foregoing instrument of writing was duly 
and correctly recorded in my office on the Ist day of September, A. 
D. 1882, in Record Book “Z,” page 176, at 12 o’clock m. , 
In witness whereof I hereunto set my name and affix the seal of 
— at office, in Fort Worth, this 1 day of September, A. D. 
188 
[sEat. ] JNO. F. SWAYNE, , 
Clerk County Court, Tarrant County. 


918 [United States internal revenue, fifty-cents life insurance. ] 


Tar Srate or Texas, Travis County : 


This instrument witnesseth that our father, John Childress, was 
entitled to a head-right of one league and labor of land by the laws 


y se and affirm the said contract for the one-third there- 
of to the John A. Green, and the stipulation in the said ¢ 
nant by the said John W. Childress. 

And for the remainder of the said certificate we do , 
and stipulate with each other that the same shall we 
between us, and that each party shall have the right 
himeelf of whatever portion thereof which has been or 
located by themselves or their agente—that is to 
John Childress shall have the right to locate for 
third of the said land certificate for himself, and 
Childress shall have the like right to locate the one- Of said 
certificate for himself; and that this instrument shall operate as a 

‘partition of the rights we have in said certificate with each 
| 919 other, so that the land located by us or either of us or our 
agents or assignees in accordanee with the agreement shall be 
held separately and for ourselves. 
Ye In witness whereof we hereunto set our hands this 27th Feb’y, 


1869. 
GEORGE CHILDRESS. . 
Witn 
DAVID SHEEKS. 
J. T. MOORE. 
Srate or Texas, County of Travis: 
Before me, L. W. Collins, a: public, Travis Co., personally 


appeared J. T. Moore, one of the subscribing witnesses to the above 
and foregoing instrument of writing, to me well known, who, being 
by me duly sworn, says that George Childress, whose name eppears 
to said instrument of writing, acknowledged in his presence that he 
had signed and delivered the same for all the uses and purposes 
and considerations therein stated, and that he had same 
as a witness at the request of said George Childress. | 

i in Caines Oey Yee oe a and affix the seal 
of my office this lst day of Sept., A. I). 1869. : 


L. W. COLLINS, 
2. Notary Public, T. €. 


* i ordias a a a aa oe ; ian 1 de na See's é % 
m al5. (es. ee dee } he 0S ee ees ar es ‘ ¥ # nee ae 


Certificate of Record. 
Strate or Texas, County of Tarrant : 
I, J. P. Woods, clerk of the county court in and for said county, 
do hereby certify that the foregoing instrument of writing was duly 
and correctly recorded in my office on the 20th day of July, 
920. A.D.1876,in Record Book “B,” pages 257, 258, at 4 o’clock p. m. 


In witness whereof I hereunto sign my name and affix the 
gl said court, at office, in Fort Worth, this 20th day of July, 


[sEAL. } J. P. WOODS, 
Clerk of County Court, Tarrant Co. 


Tue Strate or Texas, Jurrant County : 


—, —— —, clerk of the county court of Tarrant county, Texas, 
do hereby certify that the within and fo ng deed was filed in 
my office for record, together with the United States internal revenue 
stamps thereon, amounting to 50 cts., at 4 past 4 o’clock October 
9th, 1869, and duly recorded in Book “ K,” pages 410 and 411. 
a my official seal and signature this 11th day of October, 


(sxat.] A. G. WALKER, 
Co. C’k T. Co. T’z. 


[Endorsement:] No. 674. Filed for record July 20,1876, at 9 a. 
m. J. P. Woods, county cl’k. Recorded July 20th, 1876, at - m. 
Book “ By Paes 257-8. J. P. Woods, Co. clerk. No. 1933. M. 
Turner et al. vs. E. M. Daggett eal. Filed May 23d, 1881. J. M. 

Hartsfield, dist. cl’k. 
921 Endorsement: George Childress to E. M. Daggett. Deed. 
Filed October 9th, 1869, at 40’clock p.m. Recorded in Book 
_ K, on 410 & 411. A.G. Walker, Co. cl’k. No. 2831. Foster 
vs. T. . Filed Nov’r 28, 1885. J. M. Hartstield, cl’k dist. c’t. 
Filing record, &c., $1.25. 


922 (United States internal revenue, one 50-cent stamp. } 
Tae Srate or Texas, Travis County : 


Know all men by these ee that the undersigned, I. R. Wor- 
rall and Adaline 8. Worrall, his wife, of the State and county afore- 
said, for and in consideration of the sum of three hundred dollars 
creme to us in hand paid by E. M. of the county of 
arrant, same State, the receipt of which is hereby acknowledged, 
have bargained and sold, and do by these presents alien, transfer, 
and convey, unto him, the said E. M. Daggett, a certain tract or 
parcel of land lying and being in Tarrant county, State aforesaid, 
near the town of Fort Worth, and described as follows, viz: 
Beginning at the 8. W. cor. of B. F. Crowley and N. W. cor. of 


ini, 
~ aii _ Sane 
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M. A. Jackson surveys, thence with s’d Jackson's 
cor. of P. T. Welch survey 1,344 vrs.; thence w 
N. line to his N. W. cor. on the E. line of 8. 


beginning, containing three ba 
or less, being the same land on which the said 
and which was patented to the heirs of John Ch 


be ye dated Jan. 17th, nage - pare re ‘ a sa a 
ing rate rty sai ne orrall, as ev a 
denced by deeds from John W. Childress and Childress, a 


heirs of said John Childress, dec’d, to John A. for 
923 third of the certificate fur one league and one labor 

to John Childress’ heirs and s’'d Green’s deed to said me 
S. Worrall for the said one-third of s’d certificate, which 
deeds being of record in said county of Tarrant are 
to aud deed : 


To have and to hold to him, the said E. M. Daggett, his heirs and 
assigns, forever free from the just claim or claims of any and all 
persons whomsoever claiming or to claim the same. 

In witness whereof we hereunto set our hands and scrawl seals this 
30th day of September, A. D. 1869. 

I. R. WORRALL. fear} 
SEAL. 


ADALINE 8S. WORRALL. 
Witness: 
H. H. JOHNSON. 


Strats or Texas, County of Travis: - 


Before me, the undersigned, notary 
and State aforesaid, re | pote seri A 
nape met 
cuted the Sorege ad they acknowledged to me that 
cu e foregoing conveyance, a now me 
they executed the same for all the uses, pu and considerations 
therein stated, and the said A. 8. Wo wife 
Worrall, acknowledged to me that she had 


signed the same and wished retract it. : 
924 n testimony whereof I hereunto set my hand 
the seal of my office this 30th day of A.D.1 


(seat. ] L. 
Notary Public. 
Certificate of Record. 
Strate or Texas, County of Tarrant : 


I, J. P. Woods, clerk of the county court in and for said cou ¥ 
do hereby certify that the foregoing instrument of writing was 
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and correctly recorded in my office on the 20th day of July, A. D. 
1876, in Record Book “ B,” page 255, at 2 o’clock p. m. 
In witness whereof I hereunto sign my band and affix the seal 
of said court, at office, in Fort Worth, this 20th dey of July, 1876. 
J. P. WOODS 


Clerk of County Court, Tarrant Co. 


Endorsements: No. 672. Filed for record July 20th, 1876, at 9 
a.m. J. P. Woods, county clerk. Recorded July 20, 1876, at 2 p- 
m., Book B, page 255, record of deeds. J. P. Woods, Co. cl’k. 

M. Turner e¢ al. vs. E. M. Daggett ¢ —. Filed March 9,188— J. M. 
Hartsfield, dist. cl’k. Worrell & wife to E. M. Daggett. Deed. 
Filed Oct. 9th, 1869, at 4 o’clock p.m. Recorded in Book K, page- 
409 & 410. A. G. Walker, Co. cl’k. Foster vs. T. & P. R’y Co. 
ome a 28,1885. J.M. Hartsfield, cl’k dist.c’t. Filing records, 
«+» $1.25. 


925 Tue Strate or Texas, Tarrant County: 


I, A.G. Walker, clerk of the county court of Tarrant county, 
Texas, do hereby certify that the within and foregoing deed was 
filed in my office for record, together with the U. S. internal revenue 
stamps thereon, ap Ey to 50 cts., } — 4 o'clock, Oct. 11, 1869, and 
~ recorded in Book “ K,” page 409. 

— my official — and signature this 11th day of October, 


[sear] A. G. WALKER, 
Co. CVk T. Co., Texas. 


Pp. 926 to 941, incl., omitted in printing, per stipulation. See p. 


- 1999.) 


942 (Refugio, 3rd “ C.,” # 85.) 
No. 220. Vol. 44. 


In the name of the State of Texas to all whom these presents 
shall come: 


Know ye — I, R. B. Hubbard, Governor of the State aforesaid, 
by virtue of the power vested in me by law and in accordance with 
the laws of said State in such case made and provided, do by these 
presents grant to Thomas P. Rutledge, his heirs or assigns, forever 
eighty (80) acres of land, situated and described as follows: 

n Aransas county, about 16% miles north 15 E. from the city of 
Rockport, by virtue of dupl. cert. No. 34-38, issued by the com’r of 
the general land office September 8th, 1876, beginning at a stake in 
the N. E. cor. of a survey of 320 acres for John Teal, ass’ee, James 
R. Jones, and on the W. margin of Salt creek, thence with line of 
survey of L. Carlisle N. 45 W. 674 vs. to the cor. of sur. of 320 acres, 
Thos. Toby scrip No. 308; thence with line of last-named survey 8S. 
45 W. 674 vs., a stake for W. cor.; thence with N. E. line of said 
survey S. 45 E. 674 vs. a stake on northern line of T. R. Jones’ sur. 


r Lord one thousand eight hundred and 
| k. B. HUBBARD, 
J. GROSS 


Commissioner of the General L’d Office. 
General Laxp Orrice, Austin, September Sth, 1884. 


I, W. C. Walsh, commissioner of the general land office of the 
State of Texas, hereby certify that the foregoing is a true and correct . 


copy from the kept in this office. 
n testimony whereof I hereunto set my hand and affix the im- 
press of the seal of said office the date last above written. 
W. C. WALSH, 
Commissioner General Land Office. 


944 Srars or Texas, Robertson Land Disrid: 


M. Brinson, | Wm. P. Milby. 
640. 640. 


Nathan Smith.| Wm. J. Berry. | Jno. Stephens. 


acres of land. 
Begivning at the N. W. corner of the John 

vey and at the N. E. cor. of William P. Berry’ 

stake, whence a post 

and P.O. 13 in. di. 


be 
Done at the city of Austin on the thirteenth day of July, in the 
ou 
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with Wm. J. Berry’s line to Mathew Brinson’s S. E. corner and the 
S. E. cor. of Nathan Smith’s 640-acre survey cor. a stake, whence a 
P. O. 18 in. di. b’rs N. 45 W. 45 vrs. and a P. O. 18 in. di, b’rs 8. 
10 W. 60 vrs.; thence N. 1,900 vs. with said M. Brinson’s line to his 
N. E. cor. a stake, whence a P. O. 24 in. di. b’rs S. 55 E. 2 vrs. and 
a P.O. 10 in. di. b’rs N. 4 E. 11 vrs.; thence E. 1,900 vrs. a stake, 
whence a double black jack 10 in. di. b’rs S. 45 W. 2} vs. and a 
black jack 6 in. di. b’rs N. 36 E. 2 vs.; thence S. 1,900 vs. to the 
place of beginning. 

Surveyed June the 25th, 1850. 

A. J. LEE, 
D.S.,R. L. D. 

M. J. BRINSON, Ch. 
F. H. GARRISON, C. 
I, A. 


, J. Lee, deputy surveyor for Robertson land district, do 
hereby certify that the —— designated by the foregoing plat and 
field-notes was made by me on the day and date above, and 
945 that the lines, marks, and corners are truly described therein. 
Witness my hand this May 6th, 1851. 
A. J. LEE, 
D.8., R. L. D. 


Recorded August 4th, 1852. 
J. P. PHILPOTT, D. 8. 


State oF Texas, County of Tarrant: 


I, G. M. Williams, surveyor of Tarrant county, do hereby certify 
that the above and foregoing field-notes are a true and correct copy 
of the Wm. P. Milby field-notes for 640 acres, situated -in Tarrant 
county, and that they are recorded in Location Book “A,” page 250, 
records of surveys in Tarrant county. 

Given under my hand, in the city of Fort Worth, this the 31st 
day of December, A. D. 1886. 

G. M. WILLIAMS, 


Surveyor of Tarrant County, Tez. 


re : No. 88. Chancery. Filed Feb’y 8th. A. J. Houston, 
cl’k. 


946 In District Court, of Fall Term, 1852. 
Foster & Wire vs. A. 8S. Micer ef al. 


And the defendant, W. M. Rutledge, infant heir of T. P. Rutledge, 
dec’d, by his guardian ad litem, 8. B. Conley, comes and for answer 
says that he is satisfied that the bequests under the said will cahnot 
be carried out as directed in said will, although, could the same be 
done, it would be greatly to the interest of the said infant, but the 
respondent is informed that the present executor will immediatel 
resign, and respondent is well satisfied that no other person will 
take the estute and execute the bequest under said will; and, in the 


cau Wiel —a 


, W. M, RUTLEDGE, 
By his guardian ad litem,S.B. CONLEY. 
(Endoreed:) W. M. Rutledge v. A. §. Milles, defondant and ox- 


ecutor. Answer of the guardian. Filed Oct’r 22d, 1852. DW 
clerk, p’r Leo Willis, depaty. 


Tae Srats or Texas, County of Gonzales: 


I, B. R. Aberneth, clerk of the district court in and for said cou 
do hereby certi that the above and foregoing is a | 
copy of nal answer of 8. B. Conley, ian ad 
minor defendant W. M. Ru filed incall cots én te 

of October, A. D. 1852, in cause No. 253, styled W. 
947 & Wife ve. A. S. Miller, ex’c’ 'r estate of T. P. Ra 
ceased. dai 


P. 

Given under my hand and seal of office this 17th 
A. D. 1885. 

B. R. ABERNETHY, Clerk, 


[sza..] 
Endorsement: No. 88. Chancery. “Exhibit D.” Filed July 


31, 1886. A.J. Houston, cl’k, by Jas. D. Adams, dep’ty. 


948 Tne Repusiic or Texas, Washington County: 
320 acres, 2nd class, No. 47. 


This is to cer. that Thomas P. Rutledge is entitled to a -ditional 
sions of of three hundred and twenty — la- ly to the 4 
’sions of the act passed Jan. 4th, 1839, ex’ding of — 
late emigrants. 

G — hands the 20th day of March, 1839. 

JNO. P. COLE, 


of March, 


C. J., County ex Officio Pres. B. Land 
SAM. LUSK, 
Attest: ROBT M’TT. 
[Written across the face in red ink.] 
Repustic or Texas, Fannin Co. : 
fa ts M. H. W deputy : oe of said county, solemnly declare 
heather - 9th day of Febroary, 1 I sur- 
waned ind omnan Gedo enitie dais teive SUMMOnGal 


acres of land. 
Witness my hand this 14th day of March, 1 1846. 
| ME. WRIGHT, 


D. &, Fannin Co. 
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Repustic or Texas, County of Washington : 


I, Robert Meritt, clerk of the county court in and for the county 
aforesaid, do hereby certify that certificate No. 47, 2nd class, issued 


by the board of land commissioners for the county of Washington to 


homas P. Rutledge for three hundred and twenty acres of land, has 


been reported by the commissioners appointed under an act of Con- — 


ress passed January, 1840, to detect fraudulent land certificates, 
,as a genuine sak legal claim against the government of Texas. 
Given under my ad and private seal (having no seal of office), 
at Washington, this 27th day of October, 1840. 
ROB’T MERRITT, 
CVE C. C., W. C. 


949 Endorsements: File 320. Thos. P. Rutledge. Fannin Co., 
3d class. County clerk’s certificate. Cond’l certificate. Thos. 
P. Rutledge. Reg. m’g’l, 2997. Carleton. 


950 N. 
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e | Repusiic or Texas, 
W. 978 E * Fannin County: 
§ 
: 
Scale, 4,000 vrs. per inch. 
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Survey of three hundred and twenty acres of land for Thomas P. 
Rutledge by virtue of certificate No. 47, 2nd class, issued by the 
board of land commissioners for the county of We: hington, situated 


: on the waters of N. Sulphur, beginning at a post the S. W. cor. of 


Wall’s pre-emption survey of 320 acres on David Wagner’s 


NB. line, from which an elm marked S. W. bears N. 82 E. 8 vrs.; 
‘another elm marked X b’rs S. 80 W. 11 vrs; 


thence west 978 
vrs. with Wegner’s N. boundary ; thence north 1,857 vrs. to post and 


. mound; thence east 973 vrs. to Wall’s N. W. corner; thence south 
>’ 1,857 vrs. with his W. B. line to the beginning. 


SHER A. WRIGHT, C. 
HUGH BRALEY, C. 


| a _ I, M. H. Wright, deputy surveyor for said county, solemnly swear 
“Under my official oath that the survey represented by the foregoing 


eal 


_—- 


ete 


hand this the 14th of March, 1846. 
M. H. WRIG 


KR 


A. D. 1847. 


WM. H. HUNT, | 
Dist. Sur's, Fann. Dist. 


Recorded Book “ B,” page 590. 


Endorsements: File 320. Fannin Co., 8rd class. 
320 acres. Thos. P. Ru Jan’y 12,’48. Thos. P. Rutledge. 
Plat, field-n’t’s, 320 acres. H. M’d. ° Recorded in Book “B,” page 


Face of file wra : Fannin. 50. File 320. Fannin Co., 3rd 

class. Thomas P. Rutledge, 320 acres. See file 3-692 for her 

survey. See file 694 for another survey. On = Rob., 3-692. 

Refugio, 85 & 86. Forfeited for non-return of itionai cert. by 

1 Aug., 1857. M’g’l, 3341. . 

Rue of wrapper: Contents: 1, cond’l cert.; 2, field-notes. 
pn. 


952 Tue Srate or Texas: 


papers set forth therein, together with all endorsements | 
papers, and also on the file wrapper, now on file in this 

in testimony whereof 1 hereunto set my hand and affix the im- 
press of the seal of said office, at Austin, this the 13th day of Janu- 
ary, A. D. 1887. 


ae vc 


Endorsed: No. 88. Chancery. Filed Feb’y 8th, 1867. A. J. 
Houston, cl’k. 


‘ 3 953 to 973, inc’l, omitted in printing, per stipulation. See p. 


1 Given under my hand, at Bonham, this 27th day of Jane, 
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W. D. Foster e al. 


v8. 
Texas & Paciric R’y Co. e al. 


Suit pending in district court of Tarrant Co., Texas. 


Sirs: You will take notice that five days after the service hereof 
we shall apply to the clerk of the district court in and for Tarrant 
county for a commission to take the depositions of John A. Green, 
who resides in Bexar county, Texas, in answer to the following in- 
terrogatories, to be read as evidence in belialf of the defenda nts on 
the trial of said cause. 

J. E. MARTIN anp J. H. FIELD, 
Att’ys for Defendant 
DAVIS, BEALL & ROGERS, 
Mo. Pace. Ry Co., Tex. & Pac. Co., 
Gulf, Col. & 8. Fé R’y Co. 


To interveners, Wm. Dunlap, M. E. Graham, John Graham, John 
Cook, and Mary C. Cook, or A. W. De Berry & J. F. Cooper, their at- 
torneys of record, and to T. H. Miller, W. A. H. Miller, M. F. Nich- 
ols, and A. J. Nichols, or Carleton & Morris, their attorneys of record. 


Interrogatories to be Propounded to said Witness for Defendants. 


Interrogatory 1st. Have you before this time testified, by deposi- 
sitions, in this case? If yea, and in such deposition you tes- 
975 _ tified about procuring from George Childress an acknowledge- 
ment of your right to one-third of the John Childress 
certificate,can you now state whether such acknowledgement was in 
writing? If in writing, when was the same executed and by whom 
was the instrument written and how do you know, and what fact or 
- Circumstance has aided you to remember or led you to recollect the 
transaction, by whom was such instrument, if the same was in writ- 
ing, attested, if by any one, as witness or witnesses, and who was 
resent at the time of the transaction and at what particular place 
id said transaction occar? State fully and with particularity all 
you know in this regard. 

Int. 2nd. Do you know and are you familiar with the hand- 
writing and signature of I. R. Worrell; if yea, have you recently 
seen and inspected any instrument or document signed by said 
Worrell? 

Int. 3rd. If, in answer to direct interrogatory 2nd, you have an- 
swered that you have seen and inspected any instrument bearing 
the signature of said Worrell, will you state what part and how 
much, if any, of said instrument or document is in the genuine 
handwriting of said Worrell; and where and when did you see such 
ee gmag -f and where is the same now or where was the when you 

saw 1 


\ We 2831. 


SE ee ON el - 2 §—._ 


Int. 4th. If, io anawer to direct 
swered that you have seen and 
ment bearing the signature of said 

copy of the same to your answers hereto, ey 
have carefully compared the same with the of w . 
porpesta. to Maoanecane whether said certified copy 


976 Int. Sth. If, in answer to direct interrogatory 2nd, you have 

answered that have seen and inspected any on identify 
or document bearing the signature of I. R. Worrell, can you 
the same in connection with any transaction about which aa oa have 
testified in any former deposition in this case? State 
particularly all the facts and circumstances in connection 
transaction, if any such there was, giving — ag pr pub 
parties to the transaction, aud su matter of the same. 

J. H. —— = J. E. MARTIN, 

BEALL & 


Annan We Fae BY Oa 


Filed Mar. 11th, 1886. 
J. M. HARTSFIELD. 
Ck Did. Court, T. Oo., T. 


Tue Strate or Texas, County of Tarrant : 


I, J. M. Hartsfield, clerk of the district court in and for said 
county and State, do bh on certify that the pr A d foregoing is 


a true and correct copy of nal interrogatories 
ants to John A. volt shored in cause No. 2831, inv c't. 
Given under she ag and seal of said court, at office, in the city 
of Fort Worth, this Mar. 11th, 1886. 
J. M. HARTSFIELD, 
Clerk of Dist. Court, Terrant Oo., Texas. 


[On margin in pencil :] No seal to this cert. — Copyist. 


In District Court, Tarrant County, Texas. 

W. D. Foersr e al. 
Texas & Paciric R’y Co. 4 al. 
Cross-interrogatories to John A. > ag by interveners, T. H. Miller 
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you the same or do you know what you did with it? Have you © 


méde search forthe same? 

2nd X Int’y. If you identify the copy of an instrament inquired 
about in 6th direct interrogatory with any ee y 
testified about by you, explain such transaction fully state any 
other matter connected with or throwing light on such transaction 
or affected by it or leading to it that may occur to you, if anything, 
as if specially interrogated thereabout. 

CARLETON & MORRIS, 
Attys for Interveners, T. H. Miller e als. 


J. M. HARTSFIELD, 


Filed Mar. 15, 1886. 


CUk Dist. Court. 
978 Oross- Interrogatories. 
W. D. Foster et al. 
v8. No. 2831. 
Texas & Pac. R. R. Company. 


Suit pending in the district court of Tarrant county. 


Cross-interrogatories by Wm. Dunlap 4 al., interveners, to be pro- 
pounded to John A. Green, a witness for the defendants, who re- 
sides in the county of Bexar, State of Texas. 


X Int’y 1st. State if you are the same person, John A. Green, 
whose name appears as grantor in a certain transfer or deed made to 
A. 8. Worrell, dated the 15th day of May, 1867, recorded in Book 
“ K,” page 55, record of deeds of Tarrant county, Texas. 

X Int. 2nd. If you say that you made a transfer or conveyance to 
A. 8S. Worrell, state what property was thereby transferred or con- 
veyed ; who wrote the transfer; by whose direction was it written ; 
what instructions were given as to the name of grantee that should 
be inserted; what was the intention of using the name of such 


grantee. 
X Int. 3rd. Did not the transfer contain a recital that the consid- 


eration thereof was the separate property of A.S. Worrell? Did it 


not contain a recital that the property conveyed was intended for 
the separate use and benefit of A.S. Worrell? Were you not 
979 instructed by I. R. Worrall that the transfer should contain 
these recitals? Were you not instructed by said I. R. Wor- 
rell to draw such deed as would make the property conveyed the 
separate estate of A.S. Worrell? If not, why was the name of A. 
S. Worrell used? Did you deem such recitals necessary or were 
they inadvertently omitted, or did such transfer contain these re- 
citals? Did E. M. Daggett ever have this deed in his possession ? 
X Int. 4th. If, ip answer to defendants’ 2nd direct interrogatory, 
you say that you procured from George Childress an acknowledge- 
ment of your rights to one-third of the John Childress certificate, 
state for whose benefit you were then acting. Was it not the inten- 
tion of this transaction to confirm title of your granteo in the trans- 
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yea, in what ca 
X Int. Sth. 


; 


980 X Int. 6th. What property, if any, was claimed by I. R. 

and A. 8. Worrell under this agreement; what, if any, by 
George Childress; what, if any, by John Childress; what, if any, by 
any other person or persons and by whom ? | 

Int. 7th. Did E. M. Daggett ever have the custody of the in- 

strument referred to in the preceding int’ys; if yea, w did he 
get possession of the same ; from where did he receive such instru- 
ment; what interest, if any, did he claim thereunder; did he claim 
a ae an a aet if yea, penned tract ? 

nt. 8th. By whom was the making edgnennen tenes 
who was present; where did the conversation arise; for what pur- 
pose was the ion made? State the conversation that 
about the transaction. Was the transaction entirely evi 
writing ; if not, what part of the agreement was not reduced to 
writing? And state in what way omission occurred. 

X Int. 9th. Was it the intention of the party to this transaction 
that the same should in any way affect the land in controversy in 
this suit ; if yea, in what way and what was pyran sana ot 
thereto? If omitted from the writing, how did omission 

X Int. 10th. If, the answer to 2nd interrogatory of defendants, 

you say that you have recently seen or i an instra- 
981 ment or document signed by . S. Worrell, state by whom 

‘was the same shown you. In whose ion has such in- 
strument been since its execution? Where did you first see such in- 
sxhibited by the you ever a of its existence fore the same was 
exhi person now in possession ! | 

A. W. De BERRY & J. F. COOPER, 
Attorneys for the Interveners, Wm. Dunlap é al. 


Filed March 22nd, 1886. 


J. M. HARTSFIELD, 
CVk Dist. Court. 
Tue Strate or Texas, County of Tarrant: 


I, J. M. Hartsfield, clerk of :the district court in and for Tarrant 
county, State of Texas, do hereby certify that the above and forego- 
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ing are a true and correct copy of the original direct and several 
cross interrogatories to said John A. Green in said numbered and 
entitled cause now on file in said court in cause No. 2831. 
‘ Witness J. M. Hartsfield, clerk of the district court in and for 
Tarrant county, Texas. 7 
Given under my hand and seal of said court, at office, in the city 
of Fort Worth, this the 22nd day of March, A. D. 1886. | 
[SEAL.. } J. M. HARTSFIELD, 
CVk District Court Tarrant County, Texas, 
By G. E. HOLLAND, Deputy. 


982 In the District Court of Tarrant County, Texas. 
W. D. Foster et al. 


v8. 
- Texas & Paciric R’y Co. 4 al. 


The deposition of John A. Green, taken by me by virtue of the 
hereto-annexed commission. 


no 2831. 


The said Joun A. GREEN, being by me duly sworn the truth, 
the whole truth, and nothing but the truth to speak, in answer to 
the hereto-annexed direct and cross-interrogatories, upon oath, in 
answer to the first interrogatory, says: 


I have twice before given my deposition in this case. In such 
<—erree I did testify about procuring from George Childress an 
acknowledgement of my right to one-third of the John Childress cer- 
tificate for one league and labor of land issued by the eommissioner 
of claims in 1860, under an act of the islature of Texas, 
Feb’y 13th, 1860 (p. 248 Special Acts). can state that the ac- 
knowledgement aforesaid was in writing ; the writing was executed, 
according to my recollection, on the 27th February, 1869 

The fact that enables me to state this is that I have for a long 
time past kept a letter-preas copy of the letters I write on business, 
and I find that on the 27th February, 1869, I addressed a letter to 
John W. Childress, the brother of said George Childress, in which I 
stated to him that I had prepared and wary sorte Childress to sign 
a paper recognizing the transactions of him, John Childress, with 
me, a copy of which letter will be found in one of the depositions 
I gave heretofore in this case. That letter I wrote and copied into 
my letter book at the time it was written, and forwarded to John 

Childress at Galveston by mail, care of the News office, in 
983 which John Childress was then employed as a printer, and I 

received an answer thereto, which t lave attached to one of 
my former depositions. I remember the transaction also as an ipde- 
pendent fact. In addition to this, during the past summer I have had 
occasion to examine some of my old papers, among which I found 
the paper hereto attached, marked “ Exhibit X Y,” signed with my 
name, “John A. Green.” It purports to be a copy of an original in- 
strument which was intended originally to have been signed y John 
W.and George Childress, as heirs of John Childress, dec’d, but which 
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him and having seen him write his name. I have recently seen 
and inspected another instrument or document signed by him. .. ; 

To inte tory three he answers: In my opinion, from my. 
knowledge of I. R. Worrall’s handwriting, the whole of said instru- 
ment is in the handwriting of said I. R. Worrall; also the certifi- 
cate and signature certifying it to bea copy of the original. I saw 
the instrument aforesaid in my office at San Antonia. The instru- 
ment is before me now and I attach the same hereto and mark it 
“Exhibit X Z, Jno. A. Green.” 

To interrugatory fourth be answers: I hereto also attach a copy 
of said instrument, bearing the signature of said I. R. Worrall, fur- 
nished me by defendants’ counsel, which I have compared, and find 
it to be a true and correct copy of same, except as noted in pencil 
on the margin. This copy I mark “ Exhibit X X, Jno. A. Green,” 
— attach it as an — to this —— ° 3 

o interrogatory e answers: I have seen and inspected sai 
+} document, marked “ Exhibit X Z,” referred to in my answer to 3rd 
nal direct interrogatory, which bears the name of I. R. Worrall to a 
bial certificate of its being a true copy of the original. I remember 
aa there were transactions between I. R. Worrall and George Childress 
it in my office, at Austin, in relation to the John Childress cer- 
986  tificate and the land located by Worrall by virtue thereof. 

I have so stated in my former answers, but I did not then re- 
member the precise transactions, except that it was a settlement of 
iy their business, and that it was satisfactory to Worrall. My recol- 
ip lection, also, was that I did all the writing that was done between 
ye! them. I did not then remember that John W. and George Chil- 
dress were present, together with I. R. Worrall, at any one time, but 
the finding of the paper mentioned in my answer to atoerepptesy 
it one, above, and the presentation to me by the counsel of the de- 
Hi! fendants in this case of the copy of contract between George Chil- 
ii | dress and Worrall, certified to by Worrall in his own handwriting, 
and the copy of said instrument purporting to be signed by Jno. 
W. Childress and myself as witnesses, has refreshed my memory. 
: I now remember tbat after I had delivered the acknowledgement of 
George Uhildress to me of my interest in one-third of the John 
Childress certificate, heretofore mentioned, to Worrall, John W. Chil- 
dress came to Austin, met George, who was also there, and that they 
were together in my office with Worrall, and that the businese be- 
tween George and Worrall was settled at that time. My recollec- 
tion is that John was an important factor in producing the settle-. 
ment. Independent of the date attached to the paper (21 May, 
1870), I do not remember the date, but I feel satisfied it was about 
that time. Neither do I remember, as an independent fact, whether 
I drew the instrument between I. R. Worrall and George Childress, 
before referred to. My recollection is that I drew an instrument be- 
tween them at the time of their settlement, and that they did settle 
their claims against each other in my office. I believe this is the in- 
strument that was drawn in my office (or copy of it) and this the 
settlement that was made. There is an error in the body of 
987 the instrument, 9th line, 1st page, wherein it is stated the cer- 
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terrogatories. 
X int’y two. I haveattem wea dts or 

the instrumen mcr me answer to | 
vf to Worrall in 1867 the one-third of the John 
[ then had only John W. Childrees’s 

ng his brother George to be dead and 
heir. Afterwards I learned that George was alive, and 
came to Austin to look after his interest in the certificate 
lands located thereby. Becoming satisfied that he was the 
brother, I was anxious to make the title I had con 
good, and accordiugly in 1869, as before stated, I ned his ec- 

nowledgement of my right in one-third of the certificate. 
transaction brought me into association and connection with John 
W. and George Childress and Worrall, and naturally the business 
between Worrall and George gravitated to my office, the Childresses 
placing trust in me, as their relatives had done before. It is for 
this reason that I become 
have testified in my answer to direct in 
988 Answer to cross-int’y one propounded by interveners, Wm. 
Dunlap ¢ al. I presume I am. | 


Answer to cross-int’y two. I do not know that I madethe transfer | 


en of to A. 8. Worrall. -My sale was to I. R. Worrall; A. 8. 
orrall was his wife,as I understand. The transfer may have been 
in blank as to grantee. It was a common thing so to make trane- 
fers to certificates. I donot remember of A.S. Worrall’s oe 
mentioned to me. It is certain I had no business transaction 
her. I do not remember who wrote the transfer. lt was written at 
the instance of 1. R. Worrall, to whom I had made the sale. 
name of the grantee, if any was inserted, was done by the direction 


Z 


of I. R. Worrall. I know of no intention of any oue as to the in- 


So nateshy sate anpracatenstirtas: Weonais ts ieteny tian eaeaasen 
to comply with my contract Oo in giving him 7 
title to the interest I claimed. | 
Answer to cross-int’y three. I do not know what the recitals were. 
It was a matter of no im nce to me. I remember no instruc- 
tions from Worrall to me about the transfer. I do not think he 
gave me any instructions about it; but rather think be brought me 


a transfer to and I signed it as poppe him. My reason 
for so believing is that I did not have the certi in @y posses- 
sion. It was in Worrall’s , and had been partly located, 
as I learned afterwards. He had the: description of the certificate. 


I did not, that I remember. I do not know whether Daggett ever 
bad that instrument in his oe 
50—1086 


to Worrall. 


of the information to which I. 
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answers to direct my, ame I did take a written ac- 
knowledgement from George Childress of my title to one-third of the 
John Childress certificate. I did it for the benefit of Worrall, to 
whom I had sold one-third interest. Worrall may have been pres- 
ent when it was done. I do not remember now, but to the best of 
ny recollection he was not; but my main object was to protect my- 

in the sale I had made. I did not deliver the paper to Worrall 
when it was executed by George. I had expected John W. 
to sign it also. Afterwards, as stated heretofore, I delivered it to 
Worrall and retained a copy certified to by him. I did not know 
of any particular location Worrall had made of the certificate. When 
I sold it in 1867 I did not know of his having located it or any part 
of it, and I did not make inquiry afterwards, as I had no interest in 
the certificate further than to see that my sale to Worrall was a 
good sale and gave him title to that I had sold. I gave Worrall no 
advice that 1 know of about anything concerning the matter; he war 
not my client and paid me no fee. 

Answer to cross-int’y five. The instrument referred to was done 
under my direction at my office at Austin, Texas. It was executed 
by George Childress and delivered to me. I kept it from the date 
of its execution, Feb’y 27 1869, (wrongly copied in copy attached to 
direct interrogatory one, July 27, 1869), till its delivery by me to I. 
R. Worrall, Sept. 22nd, 1869. I have never seen the origin- of that 
paper since, and do not know anything about it, who possessed it or 
what became of it. The copy of the same, madeout under Worrall’s 

direction as above stated, has been in my possession since that 
990. time till now, and is attached to my answer to direct int’y 
one. 

Answer to cross-int’y six. Ido not know what particular agree- 
ment the question referred to. If tothe paper signed by George 
Childress equa title to me, there was nothing in it except 
that I was to be entitled to } interest in the certificate. Neither 


‘ pame of I. R. Worrall nor that of A. 8. Worrall was mentioned. 


Answer to cross-int’y 7. I do not know whether E. M. 
was ever in eqn» of the instrument referred to. If he ever was 
I presume he got it from Worrall. I do not know of my own 
knowledge what interest he did claim under it. 

Answer to wert 8. I do not know what this interrogatory 
means. I have stated all I know about every instrument that has been 
inquired about. All the transactions I was connected with were 
evidenced by writing, and I have attempted to be explicit in my 
statements. ° 

Answer to cross-int’y 9. So far as I was concerned it was not my 
intention in any of my transactions enumerated to affect the title to 
the land in controversy in this suit. I did not know that such a 
location had been made by virtue of the John Childress certificate. 
I think the subsequent transactions between George Childress and 
I. R. Worrall did have for their object the settlement of their 
ive rights in the location of the John Childress league and : 


certificate. 
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in the John Childress league and labor locations, and I think this 
the paper or rather a copy thereof. I believe from my knowledge 
of I. R. Worrall’s handwriting this entire paper, the copy shown me, 
is wholly. written by I. R. Worrall and mon by him. ng to 
its being a correct copy of the original. I am certain that cer- 
tificate and signature “I. R. Worrall” thereto is the genuine hand- 
writing and signature of I. R. Worrall. 


JNO. A. GREEN. 
; gianna and sworn to before me this 4th day of February, 
(sean) - JNO. A. GREEN, Jz., 


Notary Public, Bexar County, Tex. 


992 Tue Statx or Texas, County of Bexar: 


J, John A. Green, Jr.,notary public, Bexar county, Texas, do hereby 
certify that the foregoing answers of the witness, Jno. A. Green, were 
signed and sworn to by the said Jno. A. Green before me. 
n testimony whereof I have hereunto set my band and seal, —. 
office, this 4th day of February, 1887, A. D. 
[szat.] JOHN A. GREEN, Jz., 
Notary Public, Bexar Oounty, Tez. 


9938 Tne Srate or Texas, Travis County: 
This instrament witnesseth: That our father, John Ch s, was 


entitled to a head-right of one rage rppebond got , aws 
of Texas by virtue of his em to said county, ag the 
red in his lifetime, at the request of our 


same not havi cen ats 

relations, Hon. John CG and V. K. Stevenson, John A. Green, 
of the State of Texas, undertook and did procure the same to be. 
issued by the Legislature of the State of Texas for and in considera-. 
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Sept. 22nd, 


tion of the one-third part thereof; that afterwards, in the year 1860, 
John W. Childress, one of the children and heir of John ae 
dec'd, ized and affirmed the said contract for the one-thi 

thereof with the said John A. Green, with covenants, and now we 
do hereby recognize and affirm the said contract for the one-third 
thereof to the said John A. Green and the stipulations in the said 
contract by the said John W. Childress, and for the remainder of 
the said certificate we do hereby agree and stipulate with each other 
that the same shall be equally divided between us and that each 
party shall have the right in severalty to himself of whatever por- 
tion thereof which has been or may be located by themselves or 
their agents—that is to say, that the said John Childress shall have 
the right to locate for himself the one-third of the said land certifi- 
cate for himself and the said George Childress shall have the like 
right to locate the one-third of suid certificate for himself—and that 
this instrument shall operate as a partition of the rights we have 
in said certificate with each other, so that the land located by use or 
either of us or our agents or assignees in accordance with the agree- 

ment shall be held separately and for ourselves. 
994 In witness whereof we hereto set our hands this 27th July, 


1869. 
GEORGE CHILDRESS. 


Witnesses: 
DAVID SHEEKS. 
E. T. MOORE. 


We certify that the above is a true copy of the original, in the 
hands of John A. Green, signed by us as witnesses. _ 
E. T. MOORE. 
DAVID SHEEKS. 


Endorsed on back : Copy George Childress’ release to Jno. A. Green 
for 4 of Jno. Childress’ cert. Dated July 27th, 1869. Rec’d of Jno. 
A. Green, Ty original of which the within isa copy. Austin, 

1869. J.J. Worrall. (Exhibit X Y, Jno. A. Green.) 


995 Tue Srate or Texas, Travis County: 


Know all men by these presents that we, George R. Childress, now 
of the county of Tarrant, in the State of Texas, and I. R. Worrall, of 
the county of Travis, in said State, have made the following agree- 
ment, bargain, sale, and conveyance unto each other : 

That whereas the head-right certificate of John Childress for one 
league and labor was procured to be issued by the court of — on 
the 9th day of March, 1869, under an agreement to pay to John A. 
Green, who procured the same, one-third thereof for his services 
in that in ; and whereas the said interest to the said John A. 
Green has been recognized by John W. Childress, George Childress, 
as sons and heirs-at-law of said John Childress; and whereas the 
said John A. Green has sold his interest in said certificate to the 
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one league 
thereinto. 

And, in consideration thereof, the said I. R. Worrall does hereb 

bargain and sell, alien and convey, unto the said George 4 
996 Childress and his heirs all the right, title, interest, and claim 

which he may have acquired by virtue of the above-mentioned 
transfers and conv by. the said John A. Green, John W. Chil- 
dress, and George R. Childress, in and to the following tracts or par- 
cels of land located by virtue of the said head-right league and labor 
certificate of said John W. Childress, deceased, viz: 

(1.) Nine hundred and three thousand one hundred and sixty- 
eight eq. varas or about one hundred and sixty acres of land, situated 
in the county of Tarrant, on the west of the Trinity river, 
about eleven miles north 80° E. from the town of Fort Worth.. Be- 
ginning at the S. W. corner of Joel Wheat’s survey, the S. E. cor. of 

. Davis’ and the N. E. cor. of Joel Hallaw’s » from which a 
double elm b’rs 8. 60° E. 6 vrs., anuther b’rs 66° W. 9 vre., 
thence south 1,900 varas to 4 stake a oak bears E. 10 vre., 
another b’rs N. 85 W. 8 vrs.; thence E. 475 vrs. to a stake on the 
north line of Simon Moore’s survey ; thence north 1,900 — a stake 
aires N. line of Joel F. Wheat’s survey ; thence west 475 vrs. to the 

nning. 

(2.) Also one other tract in Tarrant county containing 2,207,400 
sq.vs. Beginning at the N. E.— of Norman Underwood's 640 survey 
at a stake in a thicket a haw bush 6 in. dia. b’rs 8. 66 E. 12 vrs., an 
elm 12 in. in dia. b’rs N. 6 E. 14 vrs.; thence west 425 varas to a 
stake in the line of said Underwood's survey; thence north 1,040 
vrs. to a stake in John Burnett's line a P. O. 6 in. dia. b’rs N. 16 W. 
2 vrs., an elm b’rs 8. 10 vrs.; thence east 1,535 vrs. to a stake in the 
line of said Burnett's 316-acre survey a B. J. 6 in. dia. b’rs N. 35 E. 
3 vrs., John Burnett's 8. E. corner at 405 vrs.; thence 1,940 
vs. with the west line of H. P. W. P. Croker 160-acre survey to a 

stake in the line of Thomas Crocker 306} survey 1,040, west 
997 fork; thence west 910 vrs. to a stake in said Underwood's 

east line a P. O. 20 in. in dia. b’rs N. 13 W. 10 vrs. ; thence 
north 900 — with said Underwood's line to the beginning, said land 
being that which was surveved 17th Sept., 1867, and the field- — of 
which are in the G. L. O. 

(8.) Also one other tract, containing 1,383,098 sq. vs. or about 245 
acres, about 2% miles north 50 W. of Fort Worth. Beginning at the 
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8: E. cor. of P. Moore’s survey a stake 600 vrs. north of the 8. W. 
corner of Isuac Thomas’ survey, thence with the west line thereof 
600 vs. s’d south to the S. W. corner to the N. E. corner of R. U. 
Reeves’ survey ; the ncewest with the north line of said survey to the 
N. line of J. R. Thomas’ survey 2,305 to a stake in the W. line of 
Peter Schoonover’s survey ; thence north 600 vrs. toa stake in prairie; 
thence E. to and with the south_line of said Moore’s survey 2,305 
varas to the beginning, the sane having been surveyed on the 19th 
day of August, 1866, and the field-notes thereof being in the G. L. O. 
‘i n witness whereof we hereunto set our hands this the 21 day of 
ay, 1870. 
P (Signed) GEORGE R. CHILDRESS. 
7 I. R. WORRALL. 


‘ 


Witnesses: 
JNO. W. CHILDRESS. 
JNO. A. GREEN. : 


I certify that the foregoing is a correct copy of the original now 
in my hands, which is duly executed and authenticated. 


Austin, May 21st, 1870. 
I. R. WORRALL, Clerk. 


(Endorsed :) No. 218. Filed Sept. 8th,1871. C. Y. Kouns, clerk 
D. C., J. C., Tex. “E,” 222 & 223. (Exhibit X Z, Jno. A. Green.) 
Costs taxed. 


998 Tue Srate or Texas, Travis County: . 


Know all men by these presents that we, George R. Childress, now 
of the county of Tarrant, in the State of Texas, and I. R. Worrall, of 
the county of Travis, in said State, have made the following agree- 
ment, bargain, sale, & conveyance unto each other: 

That whereas the head-right certificate of John Childress for one 
league and labor was procured to be issued by the court of claims 
on the 9th day of March, 1869, under an agreement to pay to John 
' A. Green, who procured the same, to pay one-third thereof for his 
services in that in rel ; and whereas the said interest to the said John 
A. Green has been recognized by John W. Childress, George Chil- 
dress, as sons and heirs-at-law of said John Childress; and whereas 
the said John A. Green has sold his interest in said certificate to the 
said Worrall, and the said John W. Childress has also sold one-third 
of said certificate in addition to the amount recognized to said John 
A. Green, which is now owned by the said Worrall; and whereas 
the said Worrall has made divers locations and surveys by virtue of 
said certificate, which have been returned to the general land’ office 
of the State of Texas: 

Now, therefore, in consideration of the premises and for the further 
considerations hereinafter named, the said George R. Childress has 
this day sr FE and sold, and does hereby bargain, sell, & convey, 
unto the said I. R. Worrall all the right, title, interest, and claim he 
has in and to the said head-right issued to said John Childress for 
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one league & labor of land snd all locations and surveys made there- 
into; and in consideration thereof the said I. R. Worrall does hereb 
barguin and eell, alien & convey, unto the said R. Chil- 
dress and his heirs all right, title, interest, and claim 
999 which he may have acquired by virtue of the above-men- 
: tioned transfers and conveyances by the said John A. Green, 
John W. Childress, and R. Childress in and to the following 
tracts or parcels of land located by virtue of the said head-right league 
and labor certificate of said John Childress, dec’d, viz : 

(1.) Nine hundred and three thousand one hundred and sixty- 
eight sq. varas, or about one hundred and sixty acres, of land situ- 
ated in the county of Tarrant, on the west fork of the Trinity river, 
about eleven miles north 80 E. from the town of Fort Worth. 
Beginning at the 8. W. cor. of Joel Wheat’s survey, the 8. E. cor. of 
S. Davis’ and the N. E. cor. of Joel Hallow’s survey, from which 
a double elm bears S. 60* E. 6 vrs, another bears north 65 W. 9 
vrs., thence south 1,900 varas to a stake a post oak bears FE. 10 
vrs., another bears north 35 W. 8 varas; thence E. 475 vs. to a 
stake on the north line of Simon ¢ Moore’s survey; thence north 
1,900 a stake in the N. line of Joel { Wheat’s survey ; thence west 
475 varas to the beginning. 

(2.) Also one other tract in Tarrant county, containing 2,207,400 
eq. vrs. Beginningat the N. E.— of Norman Underwood's 640 
survey ata stake in a thicket a haw bush 6 in. dia. b’rs 8. 66 E. 12 
vrs.,an elm 12 in. in dia. b’rs N.6.E. 14 vrs., thence west 425 
varas to a stake in the line of s’'d Underwood's su ; thence 
north 1,040 varas to a stake in John Burnett’s line a P. O. 6 in. 
dia. b’rs N.16 W.2 vs.,an elm.b’rs 8.10 vs.; thence east 1 
vs.to a stake in the line of s’d Burnett’s 316-acre survey a B. 
in dia. b’rs N. 35 E. 3 vre., corner 
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John Burnett’s 8S. E. corner 
405 vrs.; thence 1,940 vs. with the west line of H. P. W. P. 
er’s 160-acre survey to a steke in the line of Thomas 
1000 er’s 306} survey 1,040, west fork; thence west 910 vs. 
stake in said Underwood’s E. line a P. O. 20 in. dia. d’rs 
13 W. 10 vrs.; thence north 900 with s’d Underwood’s line to th 
beginning, said land being that which was surveyed 17 
1867, and the field — of which are in the G. L. O. 
(3.) Also one other tract, containing 1,383,098 sq. vs., or about 
245 acres, about 2% miles north 50 W. of Fort Worth. inning at 
the 8. E. cor. of P. More’s survey a stake 600 vrs. north of the S.W. 
corner of Isaac Thomas’ survey, thence with the west line whereof 
600 vs. s’d south to the 8S. W. corner to the N. E. corner of R. O. 
Reeves’ survey ; thence west with the north line of said survey to 
the N. line of J. R. Thomas’ survey 2,305 to a stake in the N. line 
of Peter Schoonover’s survey; thence north 600 vrs. to a stake in 
irie; thence E. to and with the south line of said Moore’s survey 
305 varas to the beginning, the same having been surveyed on 


68° E. in copy written by Worrall.—J. A. G. 
¢ Simen in Worrall’s copy.—J. A. G. 
$ Joel F. Wheat in Worrall’s copy. —J. A. G. 
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May, 1870. 
(Signed) 


Wi 


9 ae ad of Aug., 1866, and the .field-notes thereof being in the 
‘In witness whereof we hereunto set our hands this the 21 day of 


GEORGE R. CHILDRESS. 


I. R. WORRALL. 


itnegses : 
JNO. W. CHILDRESS. 


JNO. A. GREEN. 


I certify that the foregoing is a correct copy of the original now 


in my hands, which 


Austin, May 21st, 1870. 


is duly executed and authenticated. 


I.R.WORRALL |, 


[Endorsed :] No. 218. Filed Sept. 8th, 1871. C. Y. Kouns, cl’k 
D.C., J. C., Tex. “E, 222 & 223.” 


1001 Tue Srate or Texas, County of Johnson: 
I, F. E. Adams, clerk of the county court of Johnson county, 


Texas, do hereby certify that the foregoing four pa 
this page is a true copy of an instrument now on 


and a part of 
le in my office, 


among the papers in the estate of George Childress, deceased, to- 
gether with the file marks endorsed thereon. 


Given under my hand and seal of office this 27th day of Febru- 


ary, A. D. 1886. 
[SeAL. ] 


F. E. ADAMS, | 
Clerk of Co. Ct., Johnson 


County, Texas. 
By W. B. BISHOP, Deputy. 


ie tilt a ee, —* 


Endorsed: No. 88. Chancery. Opened and filed Feb’y 7th, 1887. 
‘A. J. Houston, cl’k, by Jas. D. Adams, dep’ty. 
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1008 Depositions Taken before Special Commissioner T. P. Martin ai Fi. 
Worth, Texas. 


Tae Strate or Texas, County of Torrant : 


Iu United States Circuit Court, Northern District of Texas, at 
Da In Chancery. 


Wu. D. Foster e al. 


ve. 
Texas & Paciric R’w’y Co.  ale., THos. H. Mituer 4 ale., + No. 88. 
Interveners; Wm. Dunlap, ed als., Interveners; Martha 
A: Worrall e ale., Interveners. 


Be it remembered that on this second day of December, A. 
1886, and at various times thereafter up to and inclusive of the 26th 
day of January, A. D. 1887, as hereinafter set out, by virtue and in 
pursuance of a certain commission in chancery, directed to me 
Thomas P. Martin, from the honorable circuit court of the U 
States for the northern district of Toxas, at Dallas, dated on, to wit, 
the 29th day of November, A. D. 1886 b car wes re appoint- 
ing me comuissioner to examine upon their any and 
all witnesses produced before me by any and all the in a 
certain cause now pending in said court, numbered 
wherein Wm. D. Foster eal. are complainants and The 
Pacific Railway Company ¢ ale. are respondents, the several wit- 
nesses herein named were brought before me by said parties in 
the city of Fort Worth, Tarrant county, State of Texas, at the times 
hereinafter set out, and said witnesses were respectivel 
oy ee and sworn to speak the truth, the 
nothi 
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to and subscribed before me,-daid commissioner, said - witnesses 
respectively deposing and saying as follows: ; 


The witness C. B. Dacarrr(Sr.), called by the original defendants, 
Texas & Pacitic Railway Co., E. B. Daggett, and others, having been 
first by me duly sworn, makes answer as follows : 


My residence is in Tarrant county, Texas, about 2} miles north of 
Ft. Worth. My name is C. B. Daggett, Sr. [ am in my seventy- 
fifth year. By occupation I am a farmer. I was acquainted with 
E. M. Daggett, late of Tarrant county, Texas; he was my brother; 
he is now dead; he died in the spring of 1883. He moved to Tar- 
rant county about the first of November, 1854; I came with him at 
the time. I am acquainted with the land in controversy. 
Daggett settled upon it in the spring of 1855. I only know from 
hearsay that he claimed to have acquired title to it. I learned that 
he claimed title to it from E. M. Daggett and M. T. Johnson by 
hearing them talk the matter over together. 


(Complainants object, because this is hearsay and not competent 
means of proving title.) 


I heard Capt. Daggett and M. T. Johnson talking about it soon 
after Capt. Daggett commenced improving the land, in the spring of 
1855. They were on the land at the time. We all happened to 
meet there. The conversation came up about the land being a 
pretty place and a good place, and M. T. Johnson stated that he, 

ohnson, had let my brother, E. M. tt, have the land for 
another certificate—I think my brother's head-right certificate. I 
cannot call to my mind particularly anything that my brother 
said. I know he made no objections to Johnson’s statement. 
1010 I heard my brother, E. M. Baggot, say, in Shelby roayes. & 
Texas, about twelve months before he moved out to th 
Sag ewee county, that he had made the trade with M. T. Johnson 
or the land in controversy. He then described it to me and told 
me how it lay. This was in the year 1853. I had been out to Tar- 
rant county and had seen the land prior to the last-named time. 


(Complainants object to all this testimony on the ground that it is 
incompetent to prove the title to real estate, and that it is otherwise 
ingompetent.) , 


I knew M. T. Johnson well. I was an intimate friend of his. He 
died in 1866. My brother, E. M. Da commenced improving 
the land in controversy in the spring of 1855 by fencing it, having 
a man to break the prairie for him, and he built two or three negro 
cabins on it. My brother kept hotel in Ft. Worth, near said land, 
at the time, having his family at the hotel, and some of his negroes 
on the land. About a year, perhaps a little more, after he com- 
menced said improvements, he moved, with his family, on the land; 
into a residence he had built on it. He lived at said place, in sald 
residence or house he had built, for eight or ten years. When he 
moved with his family on said land I suppose he had sixty or seven 
acres in cultivation, and while he lived there he continued to 
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The said witness, C. B. Dacoegrr, 8r., being cross-examined. by 
intervener defendants, says as follows: 

My recollection is that the land was cut up into lots and blocks 
before the Texas & Pacific railroad got to Ft. Worth, but 1 cannot 
say how long before that time. At the time Capt. E. M. 
lived with me I was living near the same place. I am now living 
about two or three miles from the land in controversy. I do not 
recollect what year it was. I do not recollect who was at the time 
occupying the residence on the land in controversy. It was rented 
out. Several persons had been—it. At that time Main street and 
Houston street (both leading north and south) ran one upon the 
east side and the other upon the west side of his residence block. I 
do not know whether there were any cross-streets to the north or 
south or not. I think if there were they existed only on paper. 
Main and Houston streets are parallel to each other and are two 
hundred ft. apart, if not more. There was fencing at said time 
around said residence of E. M. Daggett. I think it inclosed a block. 
I think all the improvements contained on the residence property were 
in said block after the property got into a town shape. I recollect 
Nicholas Darnell lived in said residence. I do not recollect what a 
year it was. I think Darnell kepta boarding-housethere. [think . | 
that my brother, just for old acquaintance sake, gave him the rent of 4 

. the place. I do not know that there were any fencing or out- 
1013 houseson the land,excepton said residence block, though there 

may have been some renters living in outhouses. Nothing q 

like a field was kept up. He cultivated no part of it after that time. . 
At the time Capt. Daggett lived with Hirshfield latter lived part of ; 
the time in the forks of the Trinity river, two miles from: the land 
in controversy, and part of the time in Fort Worth,-where Mrs. 
Ryan now lives, close to but not on the land in controversy. He 
lived with the Hirshfields not over three years, if he lived there that 
long. He was living there at the time of the death of Hirshfield. 
I do not recollect in what year Hirshfield died. He(E. M. Daggett) 
sometimes lived with. Frank Adams—made him short visite. He 
stayed there part of the time, but his things were at Hirshfield’s, 
and he called latter his regular home. I cannot say whether it was 
between 1872 and 1880 that he lived at Hirshfield’s and around. I 
cannot recollect the date. After the time he divided the land into 
lots and blocks, up to the time of his death, E. M. Daggett lived 
altogether at his residence—two or three months or somewhere 
about that time. At such time as Capt. Daggett lived with Frank eG 
Adams latter lived about two miles or three miles from the land in ag 
controversy and across the river. 4 


Being cross-examined by complainants, said witness, C. B. Dac- 
GEeTT, Sr., says: 


So far as the Rutledge claim is concerned, I don’t think I ever 
heard E. M. Daggett say much about it, except that he had lost it; 
that Johnson had failed to make him a title and that he consi 
that through Johnson’s neglect he had lost. This was before the 


promise w 
gett were always friendly. 


Sworn to and subecribed before me by said witness thie 2nd day 
of December, A. D. 1886. ; 


bei 


My name is Henry C. Daggett. I reside one mile east of Bird- 
ville, Tarrant county Texas; am a farmer by occupation. My ag 
is sixty-five years. Ez ‘He 


BS, Deapett, denensed, wap me brother. 
died, I thirk, on 19h } 883. He came to Ts count 
from Shelby enna, Somes 1854. He had | 
this section of the Sate. My memory is he came here in 
wT conan lina ni vilahchsueen t corporation of Ft. Worth 

was D ’ 
On said visit he located some land and, I think, traded M. T. 

land in controversy. I am 


Naney Williams survey upon 
ep the land in controversy in 
1856. He had a man by the name of Valentine Schult: 
up about twenty or twenty-five acres of said land > oe 
cabins built thereon for his negroes. He was runni 
the time in Ft. Wosth. 1 think about a year thereafter 
; - He resided on 


some 
a hotel 
he settled 
said 
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field’s. At that tinse he had a residence on the land in controversy, 
_ what he called his old home place, which he never sold during h 


:..°:difetime. The last time I saw it the only thing I recognized was an 
old. Bois D’Arc tree that stood on the block. I think defendant, Eph. 


Daggett, sold it not long since for a lumber yard. E. M. 

‘ lived with Hirshfield after death of former’s wife. I think that it 
was in 1873 when Daggett’s wife died. Up to the time she died 
and some time after he lived on said land. I do not know how 

long after her death he stayed there, but it was not a great while. 

After he left there he met | the house. He then lived with Hirsh- 

- field until latter’s death, the date of which I do not know. Previous 

-to Hirshfield’s death E. M. Daggett gave to defendant, E. B. Daggett’s 

-wife, five acres of the land in controversy, which E. B. Daggett im- 

proved and upon which E. B. Daggett was living at the time of 

Hirshfield’s death. After Hirshfield’s death Capt. E. M. Dag- 
1016 gett went and lived with E. B. Daggett on said five acres up 

to the time of his (E. M. Daggett’s) death. E. B. Daggett has 
lived continuously on said five acres from the time he improved it 
until now. After the railroad came and the land in controvers 
was cut up into lots and blocks I do not think there was any of it 

‘in cultivation unless it was gardens and truck patches by parties to 

whom Capt. E. M. Daggett had given or sold lots. I am acquainted 


-  .2 with M. T. Johnson. He is dead. I do not recollect when he died. 
_* <\ EB. M. Daggett stated to me that he claimed it by virtue of the T. P. 


Rutledge certificate. I, as State and county assessor from 1865 to 
1870, assessed it against him as the Rutledge survey. I did hear 
-him-state that he had another claim to it. He told me he had 
found another claimant to his land—the Rutledge survey—and that 
he had compromised with him and bought him out and that he 
thought he had a good title to the land at last. He said his name 
was Childress, but gave no other name that I know of. I don’t rec- 
ollect any other name. Bob Taylor came hefe representing some 
other claimant, and E. M. Daggett compromised with him. My 
brother, E. M. Daggett, told me that Bob Taylor laughed and said 
that he ap ge that was the last claimant. (Defendant intervener 
objects to all concerning the Childress claim stated by witness to 
have: been told him by E. M. Daggett and to all statements concern- 
ing the Bob Taylor matter above on the ground that it is all hear- 
say.) I heard him speak concerning the Worrall claim, but cannot 
recollect anything about it. I cannot call to mind when he spoke 
of it. I think it was after he bought out Childress, but I do not 
recollect what he said. 


Being cross-examined by defendant interveners, said witpess, 
HENRY C. Daceett, says as follows: 


1017 — Upon refreshivg my mind I am satisfied that in anticipa- 

tion-of the railroad peep | bere and prior to its coming 
and sometime between 1872 and 1876, about the time he made the 
donation to’ the Texas and Pacific railway, he gave away and sold 
lots, and before that time he gave Frank Adams five or ten acres in. 
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. About the year 1872 did you not understand from Capt. 
E. M. Daggett that he had cut the property in controversy in lots 
gay Ferre, potice ch owe call to mind when the surveys (i. 
. Answer. I cannot y to mind when the si Cy 
cu it up into lote, blocks, and the donation to the railroad) were 
made, but it must have been between 1872 and 1874, according to 
the information imparted to me by my brother. In my direct ex- 


amination, when I spoke of Capt. ’s continu 
on the land in controversy up to the time of his.death, I meant ex- 


cept the time that he resided at Hirshfjeld’s. After Hirshfield’s 
death he resided on the five acres of the land in con given 
by him to E. B. a wife. He did not residea of the time 
with my brother C. B. Daggett (Sr.). I don’t recollect of his ever 
making that a part of the time his home. He always in conversa- 
tion called his old homestead (where the old Bois D’Are tree is) his 
home. I cannot state how long he had it rented out.. Hedid have 
it rented out. It was rented in about 1874. I cannot say how long 
it was rented. I presume it was rented if he could rent it during the 
whole time he lived at Hirshfields and at E. B. Dagectts | me 
he rented it whenever he could rent it. I recollect Gen. Richolas 
Darnell’s living there. I don’t think he had it rented. I think E. 
M. Daggett let him live there without spaying any rent. I do not 
know how long Darnell lived there. My brother told me he occu- 

pied it until he (my brother) had him a house Built on a lot 
1018 which he ve him (Darnell). At the time Dar- 

nell lived there he in his possession the old homestead 
houses, comprising a house of two rooms with, I think, a  paseane 
between them, and some tumbled-down outhouses, a framed house 
paled in with a fence, with a fence, that was in a tumbled-down con- 
dition. The homestead occupied by a block. I think it, the block, . 
was an unusually large one, larger than common. I could not 
locate it exactly ‘by streets, as ] am not familiar with the names of 
the streets, but I think it had streets on all four sides of it. 


Being cross-examined by complainant, said witness, Henry C. 
Daacett, testified as follows: 

M. T. Johnson was a dealer in land certificates and a general land 
locator. He located a large amount of land on shares. He was in 
that business from 1849 until the beginning of the war. 


Being examined by defendant intervener, witness states: 


M. T. Johnson was a man of means. Locating lands and trad 
lands was not his sole occu 
traded in lands, as he wou 
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evidence as to the fact of said donation, as to the time thereof, and 
as to the number of acres donated.) — 


Being examined in rebuttal by original defendants, witness says: 


M. T. Johnson was a general trader, a farmer, and a land locator. 
‘He bought and sold lands. He bought land certificates and 
1019 sold them. He bought mine and a number of others that I 


know of. 
H. C. DAGGETT. 
Sworn to and subscribed before me by said witness this 7th day 
of December, A. D. 1886. , 
THOMAS P. MARTIN, 


e@ ee 


M. J. Brinson, being then called as a witness on the part of the 
orginal defendants, and having been by me first daly sworn, on 
direct examination testifies as follows: | 


My name is M. J. Brinson ; age, 60 years on the 18th day of tat 
June; I live in Tarrant county, Texas; my oceupetion ip:@eert of 


a farmer. I came to Tarrant county in December, 1600,end te the 
State of Texas in 1538. My father’s name was Matthew Brinson. ilo 


is dead. He died in 1861. He lived and died in Shelby’ 
Texas. He came to Texas in 1838, and lived in Shelby | MM 
he died, in 1861. I have seen Thomas P. Rutledge a few tienen, — 
saw him in Shelby county, Texas. 1do not remember @he yeas 
but it was about 1846, 1848, or 1849; somewhere aleng ekems: 
time. He was at that time e in horse-raising or | 
lations or something of that kind with Joshua T. Gill. > 
iny father’s house his headquarters, and Rutledge was there eagm’ 
sionally with him. I did not then know of any transaction Gp 
tween Rutledge and my father with reference to la , 
tificates. I think in about the year 1848 or 1849 my father had’ @ 
transaction with Joshua T. Gill and R about a land tradeor 
a certificate. In the year 1849 I moved to Tarrantcounty. In the 
year 1850 I went back to Shelby county. My father at that time 
told me repeatedly that he owned the Thomas P. Rutledge 
1020 certificate; that he employed Mr. Gill to locate it or have it 
located anywhere, wherever he saw proper. He had learned 
that Mr. Gill had been acting not in good faith towards him; had 
been using his certificate in what we then termed “ Jariating land.” 
He made a demand upon Mr. Gill for said certificate (I am stating 
all this from what my father told me). At that time I was acting 
for my futher, looking after his interests the same as I was lookjng 
after my own. Mr. Gill about this time died. His son-in-law, Mr. 
Heifner, of Kentucky, came out to Texas from Kentucky and took 
ion of Gill’s papers, and refused to surrender the certificate to 
my father. My father instituted some action against Mr. Heifner for 
the recovery of his papers. The certificate was turned over to my 
futher either by Heifner or whoever represented him ; anyhow, my 


nd or land ea e 


ny. M. T. Johnson bought the 
ather in 1851, I think. I learned this from what 
and Johnson told me at different times. I was 
with both of their businesses. I sold land 


made the file himself; I am satisfied 
the survey. Lee was surveyor of this 
or | 
veys here at : : 
to any transfer from Rutledge to Johnson to the Ru 
Rutledge did not sell the certificate to Joh but m 
I never saw any transfer from Rutledge to my fath 
ber of nor from my father to Johnson that I remember of, but my 
father was tolerably expert in land matters and Johnson and 
gett were also. I mean by “expert” thata man was an “ My 
and familiar with land transactions and land transfers. I was toler- 
ably familiar with land transactions and land transfers, and took it for 
granted they were; I knew they were. I was satisfied that the 
transfers and everything was all right. i pepeett settled on the 
wa  * ie ; T think ‘it wasin 1854 _ he pears 
reaking the land—commencing improving. might possi 

have beamiad ; I think it was in 18564. As well as T remember 


little bouse 


Pp | 
tolerably familliar 
certificates. 
It was common and almost universally the case 
t in land certificates to leave the name of 
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transfer as they passed from hand to hand and to save the expense 
of transferring. : 


Being examined by complainants, he testifies : 


I do not know when Rutledge died. I think it was in 1848 or . 
1849. My test recollection is that it was somewhere near 1848 or - 
1849. I could not undertake to describe Rutledge’s personal ap- 
pearance. My impression is that it was in the fall of the year 
when Rutledge was in Shelby county. I will not state positively. 
I don’t think Rutledge was a low, chunky man. I did not pay 
much attention to him; could not say whether he was a tall, thin 
man, as it was about forty years ago when I saw him. I did not 
know what his given name was. 

M. J. BRINSON. 


Sworn to and subscribed before me by said witness this 3rd day 


of December, A. D. 1886. 
THOMAS P. MARTIN, 
Commissioner. 


Witness, being recalled by intervener defendants, says: The Rutledge 
certificate referred to in my previous examination was used by 
Joshua T. Gill in “lariating land” in Fannin county. I know 
nothing of the location of the land in Fannin county. 


Cross-examined by complainants, witness says: 


My father told me that Gill told bim he had located the land in 
Fannin county. Gill was a land locator and my father gave him 
the certificate to locate. This was after my father purch it from 
Rutledge. My father had often spoken of his, “ Ratledge’s.” file in 

Fannin county. 
1023. Re-examined by original defendants, he says: My father told 
me that he learned and found out that Gill was “ lariating 
land” with the certificate. This is the same certificate—the Thos. 
P. Rutledge certificate—sold by Johnson to Daggett. 

Re-examined by intervener defendants, he says: I do not remem- 

ber that I ever saw the certificate. I may have seen it or I may not. 
M. J. BRINSON. 


Sworn to and subscribed before me this 3rd day of December, A. 


D. 1886. 
THOMAS P. MARTIN, 
Commissioner. 


J. E. Martin, being then called as a witness on the part of the 
original defendants, and having been by me first duly sworn, on 
direct examination testifies as follows: 


My name is J. E. Martin ; residence, Ft. Worth, Texas; age, thirty- 
nine years; occupation, attorney-at-law. 
I was acquainted with E. M. Daggett. He is dead. I don’t re- 


I did not find te the 


g about the existence of any of hogs a 


ing examined b poo pm never # 
to any business for Capt. ; | FOR Gaia Ye 
his death that I am aware of. In Soon ENS 
his death I did not find any paper gu to be a tram *: 
Thomas P. Rutledge to any one. © se 
Being examined by intervener 
ination of Daggett’ papers I 


hich Daggett ha —_— toonil allie 

whi ad con tosaid railt 

company had a depot—my recollection vy : } 
depot—and improvements, switches, &c., om GIT 
here. Said company has continuously occupam™ 
since and has made additional improvement} 
built a union depot, a round-house, &c., on iti” 
what time the Santa Fé road was built here. © 
into Ft. Worth from the south about five or 
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Santa Fé road—a considerable portion of it—the main road, main 
bed, switches, depot, and other improvements are on the land in 
controversy. Said road has occupied said ground continuously since 
then, and still occupy it. Defendant, E. B. Daggett, lives on the 
land in controversy, in the southeastern portion of the city, and on 
the eastern portion of the survey in controversy. He resided at the 
same place at the time of the death of E. M. Daggett, his father. 
He has continuously resided there since his father’s death and still 
resides there. Prior to E. M. Daggett’s death he, E. M. Daggett, had 
built a number of houses on lots and blocks which were a part of 
the land in controversy. He rented these houses for business and 
residence purposes. After his death defendants, E. B. Daggett and 
E. J. Daggett, continued to so rent said houses up to this date, and 
they are still so rented by them. 

Being re-examined by intervener defendants, witness states as fol- 
lows : [do not think it has been six years since the Santa Fé road 
came to Fort Worth, but it has been between five and six years since 
it was built and constructed here. That is my recollection. I am 

certain the present Santa Fé depot is built on the land in 
1026 controversy. The houses built by E. M. Daggett and rented 
by him were almost continuously occupied. 
J. E. MARTIN. 


Sworn to and subscribed before me by said witness this 3rd day 
of December, A. D. 1886. 
THOMAS P. MARTIN, Comm’r. 


E. M. MrtcHeE 1, being then called as a witness on,the part of the 
original defendants, and having been by me first duly sworn, on 
direct examination testifies as follows: 


My name is E. M. Mitchell ; residence, Ft. Worth, Tarrant county, 
Texas; age, fifty-seven yar; occupation, heretofore a farmer, but 
I now live in town and rent property. I have been in Tarrant 
county since 14th May, 1859. i knew E M. Daggett. He was living 
hete wher I came. I know the land in controversy. He was living 
on it when I came here. He had a portion of it, probably fifty acres, 
in cultivation when I came here. At that time f do not think any 
of it was inclosed except the residence, the quarters, and the farm. 
He may have had some other small enclosures. He had a small 
butcher pen on it east of his residence. He afterwards enclosed the 
whole of the land. The balance of it (to the best of my recollection) 
was enclosed either in the latter part of 1859 or the early part of 
1860. I could not say positively how much was in the farm when 
I came here. He continued to run his farm on that land for several 
— after I came here. I could not say positively up to what time, 

ut it was up to about the time the Texas and Pacific railway came 
to Ft. Worth. That is my recollection. I recollect when his wife 
died. He continued to liveon the land up to the time of the 

1027 death of his wife. I believe the Texas & Pacific railway 
came to Ft. Worth in the summer of 1876. A portion of said 
railway is on the land in controversy, and the said company has 
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his other property. He did se} ve atau 

I cannot recollect whether he @eue A F 
after her death or not. Said home Gisgn' 
the survey, close to the north line; sensgpGaet 
than towards the middle. . It is t 4 


latter on east of it and fopmer @@ 
1028 know the name of the streets e@ 
were none laid out at the time 
city was oo out in blocks at 
streets used, only common 
from town. I could not tell wh 
I don’t remember. I cannot ber’ 
land. A rock house built by Berliner @ 
in the neighborhood of two vefese G 
time Daggett moved off his home plage 
improvements on said home ‘er - | v - 
dence) and some cabins, I think. ANePEQRS Gamer ofitand - 
rented it I do not know whether he had @ut p Tented or not, .. 


This applies also to the other houses rented. His proper RR 


was like other peoples’ rented property, sometimes occupied : 
sometimes not rented, but in the main the home place 
most of the time, sometimes as a w yard and the 
sometimes as a boarding-house. I could not say that any < 
rented the home block had any more of the p . 
time. The home block was at times rented to two differemiiaam 
Prior to the coming of the railroad here there had not jag 
great amount of building by other parties on the land thse 
versy. There had been some sales. I bought two or three Gig 
myself. At the time I bought them my understanding was 
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there were streets laid off around said blocks, and I got my general 
understanding with rd to said streets from and the 
neighbors. The houses! have referred to as rented during his life- 
time by E. M. Daggett and after his death by E. B. Daggett were on 
different lots and blocks, the blocks being separated by streets. 

1029 At the time of Capt. Daggett’s death he was living at E. B. 
tt’s house, being the same house in which E. B. Dag- 


gett now lives. 
E. M. MITCHELL. 
, oo to and subscribed before me by said witness this day, Dec. 
, 1886. 
THOMAS P. MARTIN, Comm’r. 


G. M. Wits, being called as a witness for the original defend- 
ants, and being duly sworn by me, testified as follows: 


My name is G. M. Williams; age, thirty-three years; residence, 
Ft. Worth, Texas; I am county surveyor of Tarrant county, Texas, 
and have held said position for the last four years. As surveyor I 
have custody of the records of the office, county surveyor of Tarrant 
county, Texas. The book I have in my hand is “ File Book B” in 
my office, and is used for recording the applications for locations or 
files on lands in Tarrant county. I find in said book, commencing 
on page 109, application of I. R. Worrall and J. W. Haynes for sur- 
veys by virtue of head-right certificate No. 187, issued to heirs of 
John Childress for one league and labor (dated March 9th, 1860) by 
W. T. Hotchkiss, commissioner of claims, and continuing to page 
117, inclusive. Said applications are for lands in Tarrant county 
as follows: “ 

1st, for about 320 acres of land, dated June 22nd, 1867; 2nd, for 
about 960 acres; 3rd, about 400 acres; 4th, about 320 acres (bein 
950 varas by 1,900 varas); 5th, about 1,200 acres; 6th, about 1 
acres; 7th, about 320 acres; 8th, about 200 acres; 9th, about 960 
acres ; 10th, about 400 acres. A full description of said applications 
or files is found in “ Exhibit A” hereto attached and hereby made a 
part of my answers. On pages 128 and 129 of same book I find 

an application or file by I. R. Worrall by virtue of the same 
1030 certificate for about 320 acres of land about one mile south of 

Ft. Worth, being the same land theretofore surveyed for T. 
P: Rutledge. The date of this last-named file is 10th March, ’68, 
a certified copy of which is hereto attached, marked “ Exhibit B,” 
and is hereby made a pert of my answers. 

Following the application on page 117 for 400 acres (being the 
10th one, heretofore mentioned) I find entered on said book an ap- 
plication or file of C.G. Payne for 160 acres by virtue of another 
certificate, said application or file being dated July 9th, 1867. 


Being cross-examined by intervener defendants, he says: 


On page No. 109, with reference to the said first tract of about 
320 acres, dated June 22nd, 1867, I find the word “cancelled” writ- 
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i led,” written acrose weit senor of 

in connection with said marginal writing to indi- 
GM. WILLIAMA. 5s 

a to and subscribed before me this 3rd day of December, A or. : 
THOMAS P. MARTIN, Comm'r. «32, 


cate —. 


D 


The cross-examination of above G. M. Williams was dex pe 2 o : 
for this day, Dec. 3rd, 1886, by egroumsent of counsel for all the :::-2.738 
parties; and it was agreed by all of them that he be recalled. :'>: ¢: 
and said examination continued hereafter. et RAE Al 

Attest : THOMAS P. MARTIN, Comm'r..::.°- 
Fee 
1081 “ Exuusir A.” ek 
. , ae <s 
File No. 1820. eA 


Dr. I. R. Worrall and J. W. Haynes applies fora file on 
of land by virtue of head-right certiticate No. 187, issued | 
Childress’ heirs, of for one league and labor, dated March 
by W. S. Hotchkiss, comm’r of claims, beginning at 
L. Randail pat. survey of 640 acres, thence west 
line; thence south with Perkins’ and T. H. Watson . 
east to C. 8. Lane’s W. line; thence N. with said Lane's 


"Fine 2nd, 1867. 
Written across face :] Cancelled. 


On margin :}] 1820 to 1883 to be included in the same survey. 
This file covers a pre-emption settler. John C. Roy. , 


1820, A. 
Also for a fileon about 960 acres, beginning at 
thence . 


7) 
g 


B 
: fs 
Pre 


re 
= 
s 


fi 


ants 


” 


e ae ae oe re ee ee tak yy. Eat mere , ks . vee ot i ha tae ll oe a owe 
“k 2 f : ore € - 7s a eit ’ # e ¢ ie 
+ 


Burnett’s S. line to John Burnett’s 8. W. corner; the- N, with said 
Burnett’s W. line to the place of beginning. 
June 22nd, 1867. 


[On margin :}] This file covers I. B. Bates, W. L. Lively, & H. C. 


Maise’s pre-emptions. About 200 acres of vacant left. Part sur- 
veyed by J. H. Smith. The C. Travis survey. 


File No. 1827. 


Also another file for a survey in said county for about 400 acres 
land, lying and situated as follows: On the waters of Denton creek, 
20 miles N. 33 W. from Fort Worth, by virtue of head-right 
1032 certificate No. 187, issued to the heirs of John Childress, dec’d, 
on 9th March, 1860, by W. S. Hotchkiss, com’r of claims, 
for one league and labor of land, beginning at the S. W. cor. of pat- 
ented 640-acre survey, in the name of Robert A. Smith, thence W. 
with the S. line of T. L. Harris to his S. W. cor.; thence west — the 
S. line of Jim Mizwell to his S. W. cor., to the E. line of R. D. 
Price; thence 8. with his E. line to J. L. Chivers’ N. W. cor. or his 
N. line; thence E. with said Chivers’ N. line ing his N. E. cor. 
and running E. with the N. line of N. E. Thompson to his N. E. 
cor.; thence S. with his east line to E. Lincoln’s N. W. cor.; thence 
with his N. line to his N. E. cor.; thence S. with his E. line to 
Francis Throop’s N. line or his N. E. cor; thence S. with said 
Throop’s E. ‘ine to his S. E. corner; thence E. with the N. line of 
Samuel Freeman to the W. line of John L. Whiteman; thence with 
his W. line to his N. W. corner on Andrews S. Harriss’ 8. line; 
thence W. with said Harises’ 8. line to his 8. W:'cor.; thence N. 
with said Harises’ W. line to the pe yn of beginning, so as to in- 
clude all the vacant lands surrounded by the above-mentioned sur- 
veys in this file. 


[On margin:] 300 a’s of this file surveyed. The bal. conflicts with 
prpem tion settlers. This 11th Sept., 1868. A.G. Walker, Co. 8. 
. Co., Tex. : 
Be margin Ras ge file this day renewed by J. W. Haynes, of 
las. June 22nd, 1868. A. G. Walker, C. 8. T. C., Tex. 


File No. 1828. 


Also another file for a survey in said county lying and being sit- 
uated as follows: On the waters of Denton creek, about 18 miles N. 
30 E. from Ft. Worth, by virtue of the said John Childress one 
league and one labor certificate No. 187, beginning at the N. W. cor- 
ner of the Thos. M. Hood 640-acre survey, thence S. with the W. Jine 
said Hood 950 varas; thence W. with the N. line J. A. Freeman 
and B. J. Foster 1,900 varas; thence N. 950 varas; thence E. to the 
N. W. cor. of a patented 20-acre survey to the S. W. cor. of s’d 20- 
acre survey; thence E. to Witt’s 8. E. cor.; thence N. to Witt’s N. 
E. cor.; thence E. to the beginning, and known on the map of said 
Co. as the Wm. McCowan survey. 


> 
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1033 File No. 1829. 


Also another survey of about 1,200 acres of land in said county, 
and by virtue of the aforesaid John Childress one and labor 
n sd coun Tarrant, as 


certificate No. 187, situated pry ow i 
follows: Between the waters of West Fork and creek, about 7 
miles east of Fort Worth, beginning at the N. E. cor. of the Rob’t 
Ray 320-acre survey ; thence E. with the 8. line of Win. M. Mater & 
J.C. Davis 1,900 var.; thence S. with W. line of J. C. Davis’ west 
line to N. line of E. Grant; thence W. to said Grant’s N. ye 
thence 8. with the W. line of said Grant to the N. line of Wm. 
Marchbanks; thence W. to said Marchbanks’ N. W. cor.; thence 8. 
with his W. line to his 8. W. cor.; thence E. with his 5. line to T. 
Thompeon’s W, line; thence W. to said Thompeon 8. W. 
thence E. to M. A. Holly’s N. W. cor.; thenee 8. with her W. 
to her 8. W. cor.; thence E. to Jos. Ventioner W. line; thenceS. 
R. R. Ramey N. E. cor.; thence W. with N. line to bis N. W, cor. ; 
thence N. with the E. line of W. S. Subletis to his N. E. cor. ; thence 
W. with his N. line to his N. W. cor.; thence.N. to J. P. Merrell 8. 
W.cor.; thence E. to his 8. E. cor.; thence N. to his N. E. cor.; 
thence to Rob’t Ray’s 8. E. cor.; thence N. to the place of beginning, 
so as to include all the vacant Jand in these surroundings as shown 
vacaut on the map of said county. 


On margin :] This file this dey renewed by J. W. Haynes, of 
Dallas, June 22nd, 1868. A. G. Walker, C. 8. T. C., Tex. 


File No. 1830. 


Also another file for about 160 acres in said county, and by virtue 
of the said John Childress head-right certificate for one league and 
labor of land as aforesaid, situated and lying on the waters of Wal- 
nut creek, about 15 miles 8. 20 E. from Fort Worth, beginning at 
James Crose’s S. E. cor., thence N. with his E. line about 600 vrs.; 
thence E. about 400 varas; thence S. E. about 200 vrs.; thence 8. 

W. about 200 vrs.; thence S. about 60 E. about 1,000 vrs.; 
1034 thence 8. 30 W. about 300 vrs.; thence N. about 100 vrs. 
to the N. E. cor. of Elija Gibbs; thence W. about 100 vrs.; 
thence N. 60 W. about 800 vrs.; thence W. 400 vrs. to the 
beginning. This survey is in the cross-timbers t 3 mile N. of 
the Ellis county line and wonderful for its various ang 


[On the margin :] This file this day renewed by J. W. Haynes, 
of Dallas. June 22nd, 1868. A. G. Walker, C. 8. T. C., Tex. 


File No. 1831. 
Also another file for a survey of 320 acres in said county, and by 
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virtue of John Childress head-right certificate for one and 
one labor of land, situated and lying on Sycamore creek 4 
miles oe S., a little west from Fort Worth; beginning at the S. 
W. cor. of L. C. Alexander’s and N. line of J. M. B. Smith survey, 
thence S. with said Smith’s E. line to the S. W. cor. of John Vanriper ; 
thence E. with said Vanriper’s N. line to his N. E. cor.; thence N 
with one of his W. lines passing the S. W. cor. of Gregory Lemon’s 
and with his W. line to the S. E. cor. of said L. C. Alexander; 
thence W. with his S. line to the place of beginning. This survey 
is on the map of Tarrant county as the J. A. Fitch survey. 


[On the margin:] This file this day renewed by J. W. Haynes, — 


of Dallas, June 22nd, 1868. A.G. Walker,C. S. T. C., Tex. Sur- 
veyed 12th Sept’r, 1868. A. G. Walker, C. 8. T. C., Tex. 
Written across face :] Surveyed. 


File No. 1832. 


Also for another file for a survey in said county for about 200 
acres by virtue of the said John Ciildress head-right certificate No. 
187 for one league and labor of land, lying and being situated in 
Tarrant county, on the waters of the west fork of Trinity river, about 
ten miles nearly east, buta — N. from Fort Worth, beginning at 
the S. W.cor. of Josiah F. Wheat’s survey, thenceS. with Joel Hall- 
man’s E. line to hisS. E. cor. on the N. line of Simeon Moore survey ; 
thence E. with his N. line to the S. W. cor. of the P. M. Truitt sur- 

vey; thence N. with said Weat’s W. line to his N. W. cor. on 
1035 theS. line of Josiah Wheat’s survey; thence W. with said 

Wheat’s survey to the place of beginning. This is a narrow 
and oblong survey, and in the cross-timbers. 


Ou the margin:] Surveyed. See Location Book B, page 430- 
S’d by J. H. Smith, by virtue of John Childress certificate. 


File No. 1833. 


Also another file for a survey of land, about 960 acres, in said 
county, and by virtue of head-right certificate No. 187, in the name 
of John Childress, dec’d, for one league and labor of land. lying and 
being situated in said county of Tarrant, on the waters of and 
Village creek, about 7 miles S. E. from Fort Worth, beginning at 
the N. E. cor. of David Strickland’s survey, thence E. to S. D. Kel- 
ley’s N. W. cor.; thence S. to said Kelly’s S. W.-cor.; thence E. to 
said Kelly’s S. E. cor.,and in the west line of S. H. Matson’s; thence 
S. to said Matson’s S. W. cor.; thence to a file made for I. R. Wor- 
rall and J. W. Haynes on the J. H. Bennett survey ; thence S. to 
Beall’s survey of 160 acres ; thence W. to the N. W. cor. of —; thence 
S. to J. M. Lilly’s N. E. cor.; thence W. to J. M. Lilly’s N. W. cor. ; 
thence S. 300 vrs.; thence W. to the S. E. cor. of Jason Little’s sur- 
vey; thence N. to his N. E. cor.; thence E. to A. C. Ritchey’s S. E. 
cor.; thence N. to his N. E. cor.; thence W. to his N. W. cor.; thence 
S. to the N. line of Jason Little’s ; thence W. to his N. W. cor.; thence 
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acre survey out made n Nov. 


On the margin :] 1820 & 1838 to be included in the same survey. 
On the margin: Seer ant erees oy 2 w- Hayeeney 
las. June , 1868. A.G. Walker,C.S.,T.C.,Tx. | 


1086 File No. 1834. 


' Also for another file for a survey in Tarrant county of about 400 
—s virtue of the same aforesaid head-right of John Childress, 
No. 187, for one league and one labor of land. This survey is situ- 
ated and lying on the divide between the waters of west fork of 
Trinity river and Fossell creek, about 10 miles N. 15 W. from Fort 
Worth, and is bounded on the south and west by the Bent. Thomas 
— : on the east by the C. M. Bleoms S. C. T. Ford’s survey; on 
the N. by the survey of W. W. Freeman and G. A. Criner—the N. 
W.cor. This survey is in the M. E. and P. R. R. reserve. 


for files (13) paid J. H. SMITH. 
Fees for files , $6.50 specie. 
re J. H. SMITH. 
[On the margin :] 245 as surveyed the Sth June, 1868. See Loca- 
tion , page 450, removed. A. G. W. ! 
[On the aes See for conflict with J. A. Gill survey. 
See L. B. B, page W. 
1037 “Exauisir B.” 


No. 10 A. 


County surveyor, Tarrant county. 

Sir: 9 ae of certificate No. 187, issued by W.S. Hotchkiss 
to John Childress’ heirs, now in your office, you will please survey 
for me 1,806,336 sqr. vs. (320 a’s) of land about 1 mile S. E. of Fort 
Worth, being the same land heretofore surveyed in the name of T. 
P. Rutledge, the field-notes of which are hereby ado as a file 
description of this survey. as at the S. E. cor. of A. 
Briggs’ survey and S. W. corner of B. F. Crowley's, and running so 
as to embrace and include the vacant land connected with said 


intse—that is, the said Rutledge survey. 
a4 ™ " . I. R. WORRALL. . 
A true copy. — A. G. WALKER, 


C.8., T. C., Te. 
Filed 10th March, 68. 
[On the margin :] Surveyed 20th May, 1868. Fee paid. 


. ee eee ro 7 ; si pie 


Srate oF Texas, County of Tarrant: . 


I, Geo. M. Williams, surveyor of Tarrant county, Texas, do hereby 
certify that the foregoing is a true and correct copy of all the files 
inade on lands in Tarrant county by virtue of hea right certificate 
No. 187, issued to the heirs of John Childress, decd, by W. 8. 
Hotchkiss, com’r of claims, on the 9th of March, 1860, as recorded 
in File Book “ B,” records of surveyor’s office in Tarraut county, and 
that file No. 1820 is recorded on page 109 of said Book B; file No. 
1820 A is on pages 109 and 110; No. 1827 is on pages 112 & 113; 
No. 1828 is on pages 113 and 114; No. 1829 is on page 114; file No. 
1830 is on pages 114 and 115; file No. 1831 is on page 115; file No. 

1832 is on pages 115 and 116; file No. 1833 is on pages 116 

1038 and 117; file No. 1834 is on page 117, and that file No. 10 A 
is recorded in said Book “ B” on pages 128 and 129. 

Given under my hand, if Fort Worth, Texas, this the 9th day of 


December, 1886. 
GEO. M. WILLIAMS, 
Surveyor, Tarrant County, Texas. 


File No. 1819. 


C. G. Payne applies for a file of 160 acres of land by virtue of 
laud script No. 18-225, issued Feb’y 3rd, 1863, to David Douthet by 
the commissioner of the general land office for 160 acres of land, be- 
ginning at the N. W. corner of a survey in the name of J. M. Lilly, 
thence N. 712 vrs. to a stake in prairie, from which 2 elms b’rs W. 4 
vrs.; thence W. 380 vrs., from which a as oak b’rs W. 2 vrs.; 
thence N. 707 vrs., a stake ; thence W. 477} vrs. toa stake; thence 
S. 1,419 vrs. to a stake; thence east 857} vrs. to the beginning. 


June 4th, 1867. 
J. T. TURNER. 
Tue State or Texas, County of Tarrant : 


I, G. M. Williams, surveyor of Tarrant county, do hereby certify 
that the foregoing is a true and correct copy of file No. 1819, as re- 
eorded in File Book B, page 109, and that it is the file that imme- 
diately precedes file No. 1820, on said page in said Book B. 


File No. 1835. 


C. G. Payne applies for a file — 160 acres of land in Tarrant 
county, about 10 miles south from Fort Worth, beginning at the 
N. E. cor. of a survey in the name of J. Jennings, thence E. 950 vrs. 
to a stake in the S. line of 160-acre survey in the name of —— ——, 

thence S. 950 vrs. with the west line of J. M. Robinson surrey 

1039 to a stake in prairie ; thence W. 950 vrs. to a stake in the K. 

line of said Jennings survey; thence N. 950 vrs. to the E. 

line of said Jennings sur. to beginning, 1, Pepe of land script 
No. 18-225, issued by 8. Crosby, com’r gen’l land office, on the thi 

day of Feb’y, 1863, to David Douthit, for 160 acres, July 9th, 1867. 
J. H. SMITH. 
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Tax Stats or Texas, County of Tarrant: - 


| I, G. M. Williams, surveyor of Tarrant county, do ' 
| that the ing ie a true and correct copy of file Nol , a8 Te- 
corded in File Book B, 117‘and 118, and that said file 1835 is 
Hg es immediately follows file No. 1834, on page 117 in said 

Given under og Soe, in Fort Worth, Texas, this the 9th day of 


December, A. D. 1 
| | G. M. WILLIAMS, 
¥ Surveyor of Tarrant Co., Texas. 


| 1040 Sam. Furman, being then called as a witness on the part of 
the complainants, having been by me first duly sworn, on 
| direct examination testifies as follows: 


My name is Sam. Furman; age, 42 years; residence, Fort Worth, 
Tarrant county, Texas; occupation, lawyer; position now occupied, 
| county judge of Tarrant county, Texas. 

I had something to do with the preparation of what is known as 
the Hanna Hogssett abstract of titles to landsin Tarrant county. I 
have said abstract before me. I made said abstract from a personal 
inspection of the record books in the clerk’s office of Tarrant Co., 
| Texas, up to 1874. It was some time in 1874 thatI stopped the work. 
I made an abstract of all the deeds on record there from the earliest 
deeds on record up to the date I quit. In making said abstract I 
began with the first deed record book ; read the first deed over before 
| commencing this work. I had gotten a list of all the patented sur- 

veys in Turrant county from the comm of the general land 

ve. I began the work in 1873. 1 first made an entry of every 

po in the abstract book, taking a separate to each patent. 

| ese were ruled off in columns, the columns being headed as 

follows, beginning from left of page: First column, “ No. acres 

| deeded ;” next column, “ No. of conveyance;” next column, “ No. 

. of lot;” next column, “Oat of block ;” next column, “In block F 
next column, Grantor ;” next column, “ Relinquishment of wife; 

next column, “State and county” (meaning residencer of grantot 

| when shown); next column, “ Date of instrament;” next column, 

“ Filed”) meaning date on which instrument was filed for record 

in the clerk’s office) next column, “ Recorded” (meaning date on 

| which said instrument was ); next column, “ ” (mean- 

ing volume in which the instrument was found recorded) ; 

1041 next column, “ Page” (of the book in which deed was re- 

corded); next column,“ Grantee ;” next column, “State and 

county” (meaning the residence of the grantee when shown); next 

column, “ Character of instrument ;” next column, “ Consideration,” 

and last column, “ Remarks.” 

In making the abstract I began at the first book and read the 
first deed over, turned to the page on the abetract on which the sur- 
vey of land conveyed by said deed was entered, and put thereon in 
writing in the appropriate columus such points as appeared in the 
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deed, and I proceeded in the same manner through and with all the 
other deeds recorded. } | 
The Tarrant county court-house and all the deed records of said 
county were destroyed by fire in the spring of 1876. I think that 
of every deed that was recorded in the records of Tarrant county up 
to the time I quit work some mentions were made in said abstract. 
In addition to the abstract books I kept a cross-index, in which I 
entered every deed entered on the abstract book, giving the volume 
and page of the abstract book on which it was entered. I am satis- 
fied that said cross-index contains some mention of every deed found 
by me recorded in the records of Tarrant county up to the date I 
= work. Said cross-index does not contain any mention of any 
eed from Thomas P. Rutledge to any one. I have examined the 
abstract book on the page where the John Childress 320-acre survey 
wus entered, it being the same tract of land originally located by 
the Thomas P. Rutledge certificate and said being the place 
where the abstract of all deeds pertaining to said tract should have 
been entered, and I find no mention of any deed from Thomas P. 
Rutledge to any one. I have no recollection, independent of the 
abs’t book, of any deed from Thomas P. Rutledge to any one being 
on the said records. 


Being cross-examined by the original defendants, witness testifies 
as follows: 

I do not find on the page on which the John Childress survey is 

entered any deed or transfer from M. T. Johnson to E. M. 

1042 Daggett or any person to any part of said tract or to the Rut- 


ledge certificate. I do not find on the cross-index any trans- 
fer of conveyance from M. T. Johnson to E. M. Da to either the 
Rutledge land or certificate. On the Abstract Book A, 175, I 
find a record of a survey of 320 acres, patented to M. T. nson by 
virtue of unconditional certificate No. 304, issued to E. M. Da 
I find on same pone under the preceding entry, a transfer of said 
certificate from E. M. Daggett to M. T. Johnson, said transfer dated 
May 15th, 1852, reco . 14th, 1853, in Book “ A 1,” 113. 
The consideration of the transfer, as expressed in the a is 
twenty-five dollars. 


Being cross-examined by the intervener defendants, witness testi- 
fies as follows: 

On the Abstract Book E, peee 250, on which the John Childress 
320-acre survey is entered, the heading of said shows it is pat- 
ent No. 511, volume 17, patented to the heirs of John Childress by 
virtue of special act head-right certificate No. 187, issued to the heirs 
of John Childress, dec’d. tent dated June 17th, 1868. 4 

Question. State what you find on said page. 

(Objected to by original defendants because it is immaterial, irrele- 
vant, incompetent, and because it is secondary evidence and no 
proper predicate has been laid for its admissibility.) 


Answer. Among the transfers on said page I find the following : 


writing. n 
ing on said record | 
above described. The first one, from John W. Childress to John A. 
Green, eonveyed one-third of the grantor’s interest in the John Chil- 
dress certificate No. 187. The second one (from Green to Worrall) 
conveyed the same iuterest in the same certificate.. My abstract does 
not show the consideration of either transfer, save that it was a “ valu- 
able consideration.” The circumstances were these: This certificate 
covered a number of small surveys in Tarrant county, and these 
transfers were ubsetracted in the same manner on the allotted 
to the pele areas yp in the name of John Childress by virtue 
of said certificate, and the entries of said transfers on the said other 
peges he all in my handwriting and correspond with those above 


I also find on said of said abstract book a deed from E. M. 
Daggett tothe Southern Trans:ontinental Railroad Company convey- 
ing the right of way across said su for a consideration of one 
dollar; de. not dated ; filed Aug. 8th, 1872; recorded Aug. 16th, 1872, 
on page 507, in Deed Book N of Tarrant county records. Under the 
column of “ Remarks” J find this memorandum,“ Not acknow = 

1 also find deed from E. M. Daggett to the Texas and Pacific Rail- 
way Company conveying a tract of 97 acres out of said survey for a 
valuable consideration ; deed dated Aug. 20th, 1872; filed and re- 
corded Jan’y 20th, 1878, on page 448,in Deed Book “ 0” of Tarrant 
county records. 7 
From the figures on the plat I can give the iocation of said 97 
acres. It shows on the plat that it is a strip 407 varas in width, run- 

ee ee the east line to the west line of said 
1044 and the south line of said strip is 375 varas north of the 

line of said survey. These entries of the two last-mentioned 
deeds are in my handwriting. : 

After refreshing my amen the said entries I can state that 
I read said deeds on the records of Tarrant county and that they con- 
tained the items entered on said abstract as testified to above by me. 


I know nothing about Capt. Daggett’s pla his land. I never 
saw & that he made. idea that I got in locating in the ab- 
stract the lots and blocks sold out of D Addition I de- 
rived from a plat made by Mr. W. A. Darter was at that time 


county surveyor, and was employed by Ca : Hanna to make 
of FL Worth Eoowe a agge 


bim. The 

located on the Idress 320-acre 

about. My first knowledge of the fact of: 
54—1086 
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lots was in the fall of 1872. I know that at that time portions of 
said ground were being sold as lote and blocks with reference to 
streets. My means of information was that I was working in the 
clerk’s office recording deeds and that I recorded a great many deeds 
from Capt. Daggett to various parties conveying lots in that way. I 
am not acquainted with Capt. Daggett’s handwriting. I havea 
recollection of deeds the signatures of which purported to have been 
made by him. I never saw him write in my life. 


(Objected to by the original defendants on the ground that the 
evidence is in the nature of hearsay and discloses that his informa- 
tion is derived from the a's OY of writing and that the writings 
themselves are the best evidence.) 


I did not see any streets marked off on the nd in 1872, but I 
know they were called for in deeds recorded at that time by me. 
1045 Recross-examined by original defendants, witness says: I 
do not know from the abstract whether the deeds from HK. M. 
Daggett to the Texas Transcontinental Railway Co. and the Texas 
and Pacific Railway Company were conditional or not. I mean the 
deeds dated in 1872, as shown by the abstract and heretofore referred 
to by me in my answers. 

Question. Have you, aside from the entries in the abstracts, any 
independent recollection of the contents or recitals of any of the in- 
struments about which you have testified ? 

Answer. I have not. 


Recross-examined by intervener defendants, he says: I am mor- 
ally certain that the statements on the abstracts were contained in 
the records of deeds. There may have been things stated in the 
deeds as recorded which are not shown on the a 

Recross-examined by original defendants, he says: 

Question asked. If by the expression used, that you were morally 
certain that the entries in thea correctly showed the contents 
and recitals of the deeds, — meant anything more than, from the fact 
that you had made the abstract of the records and the manner in 
which you had madé it, that you were satisfied the abstract was cor- 
rect. 

Answer. That was what I meant. 


SAM. FURMAN. 
Sworn to and subscribed before me by said witness this 3rd day 
of December, A. D. 1886. 
THOMAS P. MARTIN, Comm’r. 


1046 G.M. WILLIAMs, witness for original defendants, being re- 

called, pursuant to the agreement of counsel hereinbefore 
ree was cross-examined by intervener defendants and testifies as 
ollows: 


I have examined said File Book B (concerning which I have be- 


fore testified), and on page 109 thereof, upon examination of the file 
for 960 acres (heretofore numbered 2nd in my preceding examina- 
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116 I find the following words written : “ Surveyed, see Loca- 
1048 tion Book B, page 430; s’d by J. H. Smith by virtue of Jno. 

Childress cert.;” aud I find from the records (Location Book 
B, page 430) a valid survey was made on this application on 9th 
July, 1867, by J. H. Smith (appointed special surveyor) for I. R. 
Worrall and J. W. Haynes. 

Referring to application No. 9, for about 960 acres, page 116, I find 
no survey made by virtue of this file. 

On the margin of application No. 10, for about 400 acres, on 
117 I find the following words written: “ 245 a’s, surveyed 5th June, 
1868, see Location Book B, page 450, removed ; A. G. W.; removed 
for conflict with T. A. Gill survey, see Location Book B, page 468 ; 
W.” I find on Location Book B, page 450, that a survey of 245 
acres was made by virtue of said file, and on page 468 of said Loca- 
tion Book “ B” I find a valid survey of 1,393,098 sq. varas (245 a’s) 
made for I. R. Worrall on 19th Aug., 1868, by A. G. Walker, county 
surveyor for Tarrant county. In the margin of the survey shown 
in Location Book “ B,” p. , is written “ Removed for conflict with 
the J. A. Gill survey, see page 468; W.” 

Referring to the a or file for about 320 acres, on pages 
128 and 129 of said File Book “ B,” (being the same application of 
which a certified copy is hereto attached, marked Exhibit “ B,” as 
hereinbefore stated by me), I find written on the margin of said page 
129 “Surveyed 28th May, 1868; fee paid.” I find in Location Book B, 

ges 449 and 450, that a survey was made under said file by a 
ing the field-notes of the T. P. Rutledge survey, made 16th Jan’y, 
1852, the certificate showing such survey by rn aforesaid bein 
made 28th May, 1868, by A. G. Walker, C. S., T. C., Tx. - The reco 
does not state for whom such survey was made. The application of 
J. R. Worrall on pages 128 and 129 of File Book “ B” shows that he 
desired said survey to cover the same land described in said T. P. 


Rutledge field-notes. 
G. M. WILLIAMS. 
m4 Sworn to and subscribed before me this 6th day of December, A. 
. 1886. 
THOMAS P. MARTIN, Comm’r. 


1049 ~#=J. P. Sirs, witness on behalf of intervener defendants, 
having been by me first duly sworn, testifies as follows: 


My name is J. P. Smith ; age, fifty-five years ; residence, Ft. Worth, 
Texas; occupation, lawyer. I have lived in Ft. Worth, Tarrant 
county, Texas, since December, 1853—from about the 25th day of 
December, 1853. I knew Capt. E. M. Daggett. I became acqsainted 
with him in 1854, and knew him up to the date of his death. I 
have seen an unconditional certificate issued by the beard of land 
commissioners of Gonzales county to Thomas P. Rutledge on Oct. 
12th, 1846. I first saw said certificate in 1878 or 1879; it may have 
been in 1880. I am not sure of the date; it must have been in 1879 
or 1880. Capt. Daggett gave it to me here in Ft. Worth at the time 


se Sw Cs oe FP oe ee, oP 


I saw it, which was’ subsequent to: 
two or three da 

ce in Austin 
file in the land office. -I have since seen it in latter 
pele le. I bave looked at the file there several times since 
said certificate was returned there, and have found the certificate in 


filing of this suit in Tarrant county iv March, 1884. This uncon- 
ditional certificate of which I speak is the one by virtue of which 
the Thomas P. Rutledge location was made on the land in contro- 


= in Tarrant county, Texas. : 
ere was a suit of Turner's heirs against Daggett for a com- 
munity interest under their grandmother, Capt. Daggett’s wife, who 


died in 1871. : 
He was claiming the land under the location made in 
1854, and, as his attorney, I thonght it ry to have evidence 


uf the location and occupancy of the he claiming the 

1050 Rutledge location as his separate property, and for that pur- 

I was hunting the certificate and, finding it out of the 

land office, I had Daggett search for it, and he took it out of his 
safe and gave to me. 


Being examined by complainants, he says: - 


I never made any inquiry for any transfer from mee said 
certificate to Johnson or any one else. When I called for a tran- 
script from the general land office after the Rutledge certificate was 
returned, I called for a transcript of all the papers that were in the 
Rutledge file. I did receive such transcript. That transcript did 
not contain a copy of any transfer from Rutledge. 


Examined by original defendants, he says: 


In calling for said transcript 1 wrote to Joseph to get me 
a transcri of of all the pa * the land office Blo of the Rutledge 
claim. is could not have been later than 1880, and may have 
been in 1878 or 1879. Said transcript showed that the original un- 
conditional Rutledge certificate was in said file. I advised Capt. 

to have it returned, and he handed said certificate to me 

and requested me to have it returned. 
water tus ame hs meieel Marae thoroug _atosw 
is . I exami is papers very , 
Fhe administration had been pending some time ee: Mr. 
Brinson was the ing administrator. I examined such papers 
as came into my did vray in rae any 

ing to be a transfer Rutledge 

sethende wr Schnee or any one else. George Childress is deal 
Bo hearer piers eet his estate was administered on by 
" Childress died prior to 1878; I think in 1874 of 1875. ‘There are 


. 
- 
ow, 8 - 
shew encanta veite Renee se e 
. 
. 


i» *. I did find in M. T. Johnson’s pa 
“1850, from Henry Beaumont to 

been sent by Stapp—“i.«¢.,” by the hands of 

>. eganinted with 

.. 1) ‘avd was satisfied this letter was in-his handwriting. I do not know 

- Where said letter is. 

~ but have been unable to find it. Said letter referred to some pre- 


several deeds from said administrator on record in Tarrant 
1051 county. Soon after the sale from Geo. Childress to E. M. : 

gett of the land in controversy Geo. Childress had me look- 
ing up his land interests and told me he was the only heir of John 
Childress, deceased; that he had had a brother named John Chil- 
dress, but he regarded him asdead. I am certain this was after the 
sale to Daggett. (Intervener defendant objected to his stating the 
conversation with Geo. Childress on account of its being hearsay.) 
Subsequent to the time of this conversation Geo. Childress went to 
Austin, and on his return to Ft. Worth I saw him and he had as 
inany as two patents to land in Tarrant county, which lands he was 
trying to sell me. One tract was just north of Ft. Worth and the 
other on the West Fork, about 15 miles east of Ft. Worth, in Tarrant 
county. He informed me that he had met his brother John and 
Worrall in Austin and he had compromised or settled about the 
lands and he had these tracts for sale. He had the original patents 
of said two tracts in his possession and wanted to sell them to me. 
These tracts were afterwards sold by the administrator of George 
Childress. 

Before Geo. Childress went to Austin on trip mentioned he told 
me he had sold the land in controversy to E. M. Daggett. 

From the time he went into possession of said land in 1854 he 
always claimed to hold it under the Rutledge certificate. After he 
bought it from Childress he claimed to hold it by both the Rutledge 
and Childress certificate and every other title he could get to it to 
perfect it. (Objected to by intervener defendants on the ground of 
incom petency, use the matter isshown by paper title and cannot 
be proved by parol.) I was present when Johnson conveyed Dag- 
gett the land located by the Rutledge certificate. The consideration 
received by Johnson was a conveyance on the same day to Johnson 


ee: by Daggett of 320 acres of land situated in Tarrant county, 

ee: 1052 about three miles east of Ft. Worth, located by virtue of Dag- 

«1 ° <. ic... gett’shead-right. Icorrected latter survey shortl afterwards. 
Pl... It-contained only 312 acres and was patented for said number of 


";.) Saeres. ‘The records of Tarrant county were destroyed in 1876, I 
. think ‘it’was.- My impression is that all the tax-rolls and assess- 
“:=anent. books were destroyed at that time. I had examined the rolls 
.< 4and records of the assessor’s office and 
“.~- gome of the rolls. Prior to 1868 or 1869 the land in controvers 


had assisted in making up 


: : 
i @r ¢ © ‘was rendered by and assessed against E. M. Daggett as the Thos. P. 
~ «:.. “Rutledge survey. After that time—after he ght under the 
| yer; Childress pateot—he rendered it as the Childress survey. This was 
| * .* = gfter he purchased from Geo. Childress, but whether before or after 
. 2 “e ©» he purchased from Mrs. Worrall I am unable to state. 


= 2 ese dated some es in 
. T. Johnson, purporting to have 

D. N. Stapp. I was 
umont’s handwriting. I had seen him write 


I have made search for it among said papers, 
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by Johnson & Beaumont. I knew both signatures. 
certificates apgreguting probably 16000 or 37 probabl 
certificates ; or acres, 
aes oe. ta 
r. | wyer of ty. un 
1053 standing is that tats, Wavotenenk was lost. I had med in- 
quiry of Henry Beaumont, who was then in San Francisco, 
California, about some other certificates, and this contract was sent 
to Beaumont’s brother from Indianola, Texas, to Yeager and Walker, 


attorneys, of this city. 
At the time Johnson made the deed to for the land in 
controversy Daggett was in n of the land and had some 


small improvements on it. He was just moving up here from 
princes Be ren Texes. He soe tame ae in Sealiadion of —_ See 
tinuously in possession or had some one in the land, 
as his tenant, from 1854 until his death. Up tothe time he com- 
menced making a town of it—in 1876, I believe it was—as much as 
two hundred acres was under fence and a hundred acres or m 
were in cultivation. Some of the fence may have been removed. 
am not certain when he did take the fence down; I think it was as 
late as 1876. I think it was in August, 1876, that the Texas and 
Pacific ener Beer. possession of the 97 acres deeded to it by E. M. 
Deere out of the land in controversy. Previous to that time—in 
1871 or 1872—he had given them an obligation to convey them 
that much land when the two lines of roads should come é., 
the Transcontinental and Texas & Pacific Railway should complete 
their roads to and form a junction at Ft. Worth. 
did in 1876 make u deed to the Texas and Pacific Ruil- 
way pany for said 97 acres donated. The Texas and Pacific 
Railwa spaiy took possession of said 97-acre donation in Au- 
t, 1 to and up to the time said railway took poe 

session said 97 acres were in the possession of E. M. He 
had had it inclosed in a field. I don’t know when the fence was 
removed, It was included in field after 1872, and the 
whole or a part of it was su included until August, 1876. I 

don’t think the fence was removed from the whole of it, 
1064 though there may have been some roads through it. The 

railroad in 1876 put their freight and ‘passenger d on 
said 97 acres and run their railroad tracks through it. Said rail- 
road has continuously held possession of said 97 acres since 1876 ; 
their depots, retae ecu ona tracks, and a large quantity of 
improvements have on it, and they are still in possession of 
and using it. | 
Worth sen eduad tees ther here) 

» gota ey got wa jon 
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way. when it constructed its railway into Ft. 
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. . hts own benefit. i 
‘. ©} ‘Prior to the Texas & Pacifie Railway's coming to Fort Worth the 
"+ -*." = Jots sold by him were principally on the prolongation of Main and 


ae said 97 acres donated said railroad by him. Some few may have 
~ been ‘sold by him on Calhoun, Rusk, and Throckmorton streets 


4055 Daggett’s old farm-house was on the north edge of the sur- 


| his wife” death by him and woe holding it for him, and after 
- Daggett’s death by tenants of the wife 


2, 


E. M. id 
‘began in 1871 or 1872. | 
which he did not file in made no deed for : 
the streets to the public, 3 to get him to file | 
and record said map, but I never could get bim to do it. He would 


assign no special reason for anid eye we that where he 
sold-a man a lot latter would have the of the street whether 
the map was recorded or not; that he prepesed to hold the map for 


Houston streets and in the northern part of said survey and north 


north of said donation. 
and was occupied by him until his wife’s death, and after 


) of his son, E. B. Daggett, until | 
she sold: it to Page, some time in 1885 or 1886. Page is on it now. : 
About’1876 E, M. built several houses on different parts of - p 
prety, He had tenants in them up until the time of bis death, | 
think: © 
Since E. M.-Daggett’s death his son, defendant E. B.. Daggett, has 
been occupyitig a portion of the survey end renting the improved 
on. of “3% for his wife, Elizabeth Daggett. 
Being re-examined by intervener defendants, he says: 
I don’t think the A pasings 


of Fort Worth ie wot on the MM. . Jem o 
upon which partiewlar survey the Siesigal ‘pe yer Y 
houses of Fort Worth is oo ral. 


cipal part of the residences af Pest Werth is atuaten.. @ er : 
140 nm of the A. Rebinsow survey — a. |} 

dences, 540 acres of the Jennings survey = 

residences and: some residence prapesty; 
Briggs survey—300-aere survey~ 
and some business houses; @ part of 
occupied principally by residensss; o.gec0@t he Rl. EL Goemeem 
acre survey occupied mestly by residenaus; the R. 3. debeuen 
acres survey occupied by residences erss cape ene noes 
houses; the P.''T: Weleh 125-aere ; 
business houses and:-by: some resi¢ 
pre-emption survey occupied prine 
Childress or T. P: Rutledge-survey ¢ 


ét 


basiness: houses. I would not undertake to say which of these sur- ; 
-veys has the greater number of residences and which has the 3 
1066 greater number of business houses on it, respectively. - 
Thos. J. Jennings and wife made and executed a of 
of the Jennings survey dedicating the streets to the I 
not know whether it was recorded or not; if it was the record was 
barned. I know it was executed because I saw it myself. I do not 
know that it was ever recorded or not. There was — plat of the 
town on the M. Baugh survey made and executed by M. T: John- 
son, who was the original proprietor of it. I don’t know of his ever 
making any deed dedicating the streets to the public. There isa 
considera ot oe of Fort Worth on the M. Baugh survey. 

Julian Field, the owner of the A. Robinson survey, had a plat of 
that part of the said survey that he had not sold, but I do not think 
he ever recorded it. Said plat embraced the principal part of the 
town property that was on said survey at the time he madesales. I 
do not know that Julian Field ever made any deed dedicating the 
streets to the — if he did I have no knowledge of it. At the 
time it was platted up W. B. Tucker was the owner of the P. T. 
Welch survey. He hada plat of it. I do not know whether he 
ever it. Ido not know that he ever made any deed dedi- 
cating streets. There is a considerable part of the town on the P. 
T. Welch survey. 

The first plat made by Daggett of the land in controversy that I 
saw was in 1872 or 1873, I think, and I think it embraced the north- 
western part of the survey eust of the Jennings survey, and as far 
east, I think, as Main or Rusk street. It may have gone as far east 
as Rusk street and as far south asthe railroad donation. I recollect 
that Jennie Thompson, somewhere between 1870 and 1872, estab- 
lished ‘a whore-house now known as the “Redlight” and now on 

Rusk street. If there were any streets there then I did not 
1057 knowit. I did not see any platof it. I do notknow whether 

Rusk or Calhoun streets were — up in 1872. On the plat 
which I saw there were cross-streets from n to Throckmorton 
from the Childress north line to the 97-acres donation. Ido not 
know whether or not said cross-streets extended farther east than 
Main street or not. 

| homestead block is between Main street on the east and 
H a street on the west, Tenth street on the north and Eleventh 
street on the south. His main family residence was on said block, 
being now the block, being block “ B 6.” 
My recollection is that Porter King built a two-story stone house 
fronting on Houston street and one of the croes-streets (about two 
blecks north of the railroad donation) in the year 1873—as early as 

Syeer. I do not know the size of the lot on which it was built. My 
is that said house covered about 25 ft. front on Houston. 
y was cut up into 
ware, and some of blocks into 16 lots, 
me of the blocks were sold as a w 


fencing on the east and_ north lines of thea 
I mean where the fence stood at the time Gym 
remained until 1876 and even later than: 
the railroad came here. I could not state past | 
removed. I think the west line of fence Was. ae | 
1872 or 1873. There was a hedge fence and a sail foment i 
the north line, and a part of the old hedge 79.408 eteamding.. The 
rail fence was just south of the hedge. RS 
I have seen the paper now handed me, ay ery 4 
to be signed by M. T. Johnson, dated 
1058 referring to certain land certificates therein stated te be re- 
ceived of Henry Beaumont, to be:located er for 
and among which certificates is the Thomas Retledge H. BR, $80, 
class 3, Gonzales Co., 12 Oct., 1846. et 


I was acquainted with M. T. Johnson, and was poor th my 
with his handwriting. I think said writing before ay | 
his bandwriting. I do not remember — I first saw said 
first found it among M. T. Johnson’s papers. I @as admintet 
of his estate when I first found said paper. I gave it to J | 
T. Cooper several years ago. J do not recollect how long sinee I 
found it among said papers. I suppose it was ten or 15 years age. 
The following is a true copy of said paper. (Counsel for complainants 
and counsel for original defendants both oy to copying said paper 
in this testimony on the ground that said copy is secondary evi- 
dence, the witness under examination having identified the paper 
submitted to him by defendant interveners’ counsel as an original 


document, and which said original document is therefore the best 
testimony.) Said copy is as follows: 


Rec’d, Austin, March 9th, 1852, of Henry Beaumont the following 
land certificates, to be located or accounted for, viz: 


Four leagues Calhoun county school lands for location 
Thomas Rutledge H. R., 320, class 3, Gonzales county, 12 
Oct., 1846 
»Wm. P. Milby H. R., 640, class.3, No. 24, Liberty county, 4th 
March, 1845 --.. | 


(Signed duplicate.) 
(Sign’d) 
Endorsed: “ Henry Beaumont land matters.” 


1059 Said Paper is hereto attached, marked “ Exhibit A,” “ J.P 
S.,” and is made a part of my answers. — 


.- teitifies as follows: 


a oye or 1873 that the fence 
y was taken down. so that 
tfrom the north to the 
t-time when said fence 
lere was any fence en- 

of same. 
eee i in:-the southeast cor- 
fow lives, I do not 
originally @ pert ‘beg 


bab tog egypt. _ allen, Bae! oe 


: —— _ Tn ng ory we my j 
ee ~ “Ay — —-s ry ye. . ‘we 


Pee ae : te ; ie ee ie ae wee Ae FO ee ee ae a hy 
hg ON aaa ao #, ee ¥ ‘— ee e poe. en eS a ee ee, Te ae ae 
” + ge yall ea seal nas | we Se is aa + 
Oe Or ae ‘ 
+ 8 * di 
“(8 ? eo *% wie Fe 
° *e * ae: TS a lh 
See * y "ia ae 
j ‘iw 


always been two or three acres which have never been turned en> a 
tirely out of the fence. < a. 
J. P. SMITH. 


Sworn to and subscribed before me by said witness this 6th day 
of December, A. D. 1886. 
THOMAS P. MARTIN, Comm’r. 


1061 Rec’d, Austin, March 9th, 1852, of Henry Beaumont, the 
following land certificates, to be located or accounted for, viz: 
Acres. 


Four leagues Calhoun county school lands for location -... 17,712 
Thomas Rutledge, H. R., 320, class 3, Gonzales county, 12th 


(Signed duplicate.) 
(Signed) M. T. JOHNSON. 


“Exhibit A, J. P. 8.” 


1062 & 1063 J.C. Terrett, being called as a witness on behalf 
of the original defendants and being by me first duly 
sworn, testifies as follows: . 


My name is J.C. Terrell; age,55 years; residence, Tarrant county, 
Texas; occupation, retiredattorney. I havercsided in Tarrant county 
about 30 vears. I became acquainted with Capt. E. M. in 
ithe winter of 1857-’8, when I first came here. He was residing at 
his old homestead in Fort Worth, between Main and Houston 
streets and between the square and the present depot, on the prop- 
erty in controversy. He resided there continuously from the time 
I knew him on till the death of his wife, and had actual and con- 
tinued, adverse and exclusive, possession as a home until his wife 
died and for some time afterwards until he rented it out for some 
purpose, and afterwards it was for a wagon yard, and after that it 
was rented. I remember a man named Childress, who was a 
painter, I think, who represented himself to me as the sole heir, 
entitled to the property in controversy. I talked to him at Daggett’s 
request and advised Daggett to buy his interest. That advice was 
given by me on representations made to me by G. Nance, then our 
county clerk, who had been to Austin and had examined the condi- 
tion of Daggett’s title in the general land office. Daggett was my 
client in what little law business he had to do, and he was also my 
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Frank Adams, Eli Mitchell, John Hirshfield, and his son, E. B. Dag- 
gett, and died at latter’s house. I recollect Daggett’s making a deed 
to the Texas & Pacific railway for some land. It was about the 
time Tom Scott, Gov. Throckmorton, Mr. Waters, and others came 
up here and got a donation from Daggett, Van Zandt, Hendricks, 
und Mrs. Jennings. This was about 1873—along there. Immedi- 
ately after this the subsidy was voted the railroad company by Tar- 
rant county. This was prior to Hendricks death and immediately 
after Hendricks was here. It was somewhere about 1872; if it was 
not in 1873. Said land so donated is a part of the land in litigation, 
and I suppose is about the same tract the railroad is now claiming. 
Capt. aggett cut said land up into lots, blocks, and streets after 
the railroad came here. A year or two after he had done so he 
made me a deed toa lot. I saw hisplat. I must have seen said 
plat as soon as it was made. I do not know in what year. 
It was after his inaking the deed to the Texas and Pacific 
1066 railway. I should say only a short time afterwards, but that 
is guess-work. It may have been four years after the dona- 
tion to said railroad that latter came to Fort Worth. It was over 
three years. I cannot state what said plat embraced. It embraced 
the land this side, north of the donations owned by Daggett in Fort 
Worth. I do not know how much of the survey lies on this side of 
the donation. I think the greater part of the survey lies on this 
side of the donation. It was platted off in blocks to conform to the 
streets of the city and in blocks 200 feet square, with streets 60 and 
80 ft. wide, and also in alleys. The lots, so faras [ know, on Main 
and Houston streets were 25 x 100 ft., & on other streets they were 


larger. : 

He made many sales and gifts of lots and blocks: after plattin 
said land and prior to the coming of the railway. He comm 
— said sales and gifts immediately upon the platting of said 
and. 

In making such sales he sold by lots and blocks and called for 
streets by their names. He sold a lot on Rusk street to Jennie 
Thompson, intending to locate the “ whore ” part of the town in that 
locality. This was about the vear of the railroad excitement and 
about two or three years before the railroad came. At that time 
Rusk street was open and all that property in there mighty near it 
was open and acommons. They had ceased to cultivate the land 
and the fence had been removed or was in a dilapidated condition. 
I don’t think all the streets platted at that time could have been 
travelled at that time without obstruction, but substantially it was 
all open. Perhaps on the east line on the road going to Dallas there 
may have been some posts and a string of fence. The said fence 
last named was not kept up, but was in a dilapidated condition and 

was gradually removed. At the time the railroad came, in 
1067 1876, there was no fence enclosing the donation as such. 

There may have been some fence on the east end of said 
donation. If it was on said east end, it was in a dilapidated con- 
dition. There was no fence on the west end of the donation then 
in existence. There was no fence at that time on the 
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Cross-examined by c 
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Sworn to and subecribed before ne this 7th 
D. 1886, by said witness. tes 
THOMAS P. M&A > 


W. D. Hatt, being called as a witness on the 7 
defendants, testifies as follows: 


My uname is W. D. Hall; age, 48 years a, 
Texas; occupation, farmer. In November, 1880, 1 . 
as State and county assessor of taxes for Tarrant ¢ aay 
remained continuously iv said office until Nov mS 
that time I took the assessments of property situated in @ mans 4 
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From the time I went into office up to E. M. Daggett’s death that 

rtion of said property claimed by E. M. Daggett was 
atter for taxation ; it was so rendered each year by him, while I was 
in office, up to his death. Iam satisfied the taxes were paid for said 
years by Daggett. After Daggett’s death said property was rendered 
in the name of Mrs. E. J. Daggett—for each year after Daggett’s 
death up to this time—and I think she has paid said taxes. I know 
ae about the rendition of said property prior to my going into 
said office. 


1069 §Cross-examined by intervener defendants, he says: 


I could not say officially that I know of any one’s taxes being 
_. not being the collector; I only know of Da and Mrs. 
ggett paying the taxes by seeing the delinquent lists, and their 
names were not on said lists as delinquents. I frequently go over 
the said delinquent lists with Mr. Ellison, the county tax collector, 
and do not recollect of having seen their names on said lists. I 
have never made any special examination of said lists with refer- 
ence to the names of E. M. Daggett or Mrs. E. J. Daggett. I have 
no further ro tie = as to payment of said taxes than what I have 
already stated. I do not ca whether Daggett rendered eve 
piece of his property or not, but I am satisfied he rendered the bul 
of it. I can’t state accurately the lots and blocks he rendered dur- 
ing any of said years ; there were four or five of his rendition. 
I would not undertake to state whut property he rendered for 1880 ; 
he then owned the larger percentage—probably 75 per cent. or 
more—of the Daggett Addition lying north of the railroad donation, 
and probably more south of said donation. I can recall that he 
rendered for said year blocks F 1, F 2, F 3, F 4,G 1, G2, G3, G 4, 
and all of M 1, I reckon, and a large portion of blocks A 1, A 2, 
A 3,A 4, A 5, A6,A 7, and about the same re through all 
the letters. In 1880 I worked as deputy for A. J. Chambers, county 
assessor, and I entered Daggett’s assessments on the assessor’s ab- 
stracte with my ewn hand, but I could not recall the lots and blocks 
even that year. No, sir; I cannot recall the lots and blocks for any 
man’s assessments as large as Daggett’s is. 
The railroad excitement began in Fort Worth about four years 
before the railroad got here. I believe it got here in 1876. The 
fencing on Daggett’s farm began to go down about the time 
1070 said railroad excitement first began, about 1872, I reckon ; I 
am not positive about the year ; about 1872. I do not think 
there were any streets running through Daggett’s property except 
on the west side, about Main and Houston streets. His homestead 
was on what is now block “ B6,” lying between Main and Houston, 
Tenth and Eleventh streets. I am governed by the Bois D’Arc tree 
in his yard, now there. All the fence around the field and home- 
stead was gone about two years before the railroad came here. I 
‘could not be positive about the date. It might be a little earlier or 
a little later. It was about that time; from 1872 to 1876. I lived 
about three and a half or four miles southeast of Forth Worth, and, 
going by the surveys, about two miles southeast of the land in con- 
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Re-examined by original defendants, he says: 


While I was county assessor, from 1880 to 1886, the Texas & 
railway rendered for taxes the 97-acre donation on the land 
troversy for each of said years. I think the Santa Fé rail 
here in 1881. I am not positive about the date. The Gu 
orado and Santa Fé rendered for taxation for the years above 
the lands they got of said land in controversy from 
mencing to render the same in 1881 or 1 For 1881 it. 
have been rendered either by Daggett or said Santa Fé 
or it would have been asscesed asunknown. My recollection 
it was not assessed as unknown for said year. 
1071 In makin 


order to a 


4 


nation of the delinquent lists to which I refer in m 
nation. Any lots owned by Daggett and not rendered by him would 
have been on the unrendered roll and assessed to unknown 
owners, in which case Daggett’s name would not have a on 
the delinquent list. as year portions of all the additions to this 
city are on the unrend roll, and every year a considerable num- 
ber of the lots in Daggett’s Addition are placed on the unrendered 
roll, bat not more in proportion than lots in other portions of the 
town. This has been the case.all the time, and the books show such 
to have been the case prior to my going into office. I think that 
the lots of the Addition on the unrendered roll for any year 
were lots which for years previously had been rendered by . 
and that year, being on the unknown list, it wasthe custom 
gett for the ese Ne year to render them in hie own name when 


no one else said lote. Daggett told me that he did-not want 
any of said ae 
on. 
e oo particular int looking after the rendition for taxes of said 
property. 


Being cross-examined by intervener defendants, he says : 


In some things he, Daggett, was pretty careful, and in some others 
he wunmeh baa ie was careful-in rendering his property and pay- 
1072 ty be oe itively what people of the it 
vely w community pay 
their taxes, bat {do Know thoes who d not pay, from the 
very fact that I am forced to examine the delinquent lists to protect 
myself as an officer. I bave no personal know inp fikewiss, 
seit, *  heeanecgemm daummaieatioss emmmmmadamans 
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save from the delinquent list. It isa fact Capt. had other 
men to make out his rendition list and attend to rendering said 


lands for him. 
W. D. HALL. 
Sworn to and subscribed before me by said witness this 7th day of 


December, 1886. 
THOMAS P. MARTIN, Comms. 


W. A. Sanperson, being called as a witness on behalf of the 
rs inal defendants and having been by me duly sworn, says as 
ollows : 


My name is W. A. Sanderson ; age, (67) sixty-seven years; resi- 
dence, Tarrant county, Texas ; vy 2) 05 farmer. Iam acquainted 
with the land in controversy. My home is about a mile and a 
quarter from it. I have lived there more than thirty years. I 
cannot distinctly state when E. M. Daggatt first took possession of 


said land. 

My impression is that he took such possession in 1854 or 1855. 
The first improvement made by on said land was, I think, 
acow-pen. Afterwards he commenced 4 a the Lge of the 
prairie and then commenced fencing. He fenced, to the best of m 
recollection, something about 125 or 130 acres; perbaps more. 
never measured it. He shortly afterwards a pasture to it, 
being on the same land, the fence on the east side being on the east 
line of the Daggett survey, as it was called. He told me it was on 

said east line, about two-thirds of the way, there being a 
1073 crook near the town on account of the Dallas road ; then he 

run west with the south line of said survey. I do not know 
that he got to the southwest corner of the survey on account of 
another road leading to Mansfield which ran on the western 
of said survey. I bags eg there must have been about 250 acres, 
possibly more, inside the inclosure. The fence then ran from the 
southwest corner of that sarees northerly with the Mansfield road 
until it closed with the north line of the survey. There was a 
fence on the north iine of the survey ; it was all inclosed. 
over both the Dallas and the Mansfield roads hundreds of times, my 
house being east of the land in controversy, the land in contro- 
versy lying one-half mile west of the land I live on and between 
my said land and the town of Ft. Worth. 

The fence around the pasture part of said inclosure was moved 
entirely away before the railroad came. It was on the south end of 
the Daggett survey, as it was called, being the land in controversy. 
The improved lands were on the north end of said survey. His 
house was in the northwest corner of said survey. I think he con- 
tinued to cultivate said land until about twelve or eighteen months 
before the Texas & Pacific railroad came. There was no crop made 
on it after the time stated, say 12 or 18 mouths before said road came. 

After he ceased tocultivate it the fence went down, and the Dallas 
road was changed by people traveling it to run the nearest way to 
town, the fence being let down by some one—I do not. know by 


can’t state that he made a 
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farm. It was broken in places. The Texas & Pacific 
here during the summer of 1876. 


Cross-examined by intervener defendants, he says: 


My impression is that where the Santa Fé now is was in- 
cluded inside of "*sinclosure. I am sati it was init. I 
know where Eph. now lives. ‘The house is near the line 
of the fence, but I could not possibly say whether in or out of the 
fence. The limekiln was inside of the fence. The fence that di- 
vided the cultivated land from the pasture land lay entirely north 
of the railroad donation. The land south of this fence was never in 
cultivation. The rails around the pasture—that is, three strings on 
east. west, and south—were moved before the railroad came. I 
can’t say that Daggett made a crop on said land as late as 1874. I 
there'as late as 1873. The old Dag- 
gett residence was between Main and Houston streets. Gen. Dar- 
nell lived there awhile; it was a short while before the railroad 


came. 
W. A. SANDERSON. 


Sworn to and subscribed before me this 7th December, 1886, by 
said witness. , , 
THOMAS P. MARTIN, Comm's. 


Hewry ©. Dacoertt, being recalled by original defendants, ha 
been heretofore duly Sere, says: wae os 


I was first elected assessor and collector of taxes of Tarrant count 
in 1864, aud held said office either as principal or deputy an 
in 1870. My brother, E. M. Daggett, rendered said land 
1075 in controversy for taxes during said time, each year, as 
others rendered. I know of my own knowledge that he paid 
the taxes on said land from 1864 to 1873. No one else rendered 
said land for taxation or paid the taxes thereon during said time 
In 1872 and 1873 I wus deputy tax collector of Tarrant county 
under Mr. James. 
Said payments of taxes iueladed all years from 1864 to 1873, both 
inclusive. : 
Cross-examined by intervener defendants, he says: 


The land was assessed as the head-right survey of 
was the land in contro 
I was convected with the 
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Rutledge and 
and given,in by Daggett as his land. 
in 1871. I helped a man whom Mr. 
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James employed to make out the delinquent lists for taxes of 1871, 
and I looked over the stubs of the taxes paid, and from that I am 
satisfied E. M. Daggett paid the taxes on said land for that year. 
Had he not paid them I should have known it from having helped 
make out said list. In 1872 and 1873 I was the deputy collector, 
and I am satisfied in my own mind I collected said Daggett’s taxes. 
I am almost positive about it, but I have no distinet recollection 
of it. I was instructed by E. M. Daggett to keep his tax matters 
right, and if his taxes had not been paid I should have paid them 
myself. The collections I made in 1872, and the payments made by 
E. M. Daggett in 1873 were for the taxes for the year 1872. 
H C. DAGGETT. 


Sworn to and subscribed before me this 7th day of December, 
1886, by said witness. 
THOMAS P. MARTIN, Comms. 


1076 #G. Nance, being called as a witness on behalf,of original 
defendants, having been by me first duly sworn, testifies: 


My name is G. Nance; age, 72 years next August; residence, Fort 
Worth, Texas; occupation, justice of the peace, precinct No. 1, Tar- 
rant county, Texas. I have lived in Fort Worth thirty-one years 
last June. I was acquainted with E. M. ; became acquainted 
with him the first day I arrived here, in June, 1855. Iam ac- 
quainted with the land in controversy. I have lived on it or near 
it ever since I have known it. Capt. Daggett was in possession of it 
and had a farm on part of it when I came here in June, 1855. He 
occupied it when I first came here as 4 ‘arm. _ He was keeping a 
hotel on the square when I came here; had his’farm on the land 
in controversy, and not long afterwards, a year or two, perhaps, he 
moved on the farm. 

He remained on it continuously until his wife died, and he then 
boarded at Mr. Hirshfield’s for two or three years, or, ibly, not 
quite that long. He stayed there at Mrs. Hirshfield’s until she 
married Ryan, and he then left her house. All this time he had 
ower on the property in controversy, about where the Texas and 

acific freight depot now stands, and north of said freight depot. He 
nerally rented said houses. He owned the Waverly House on said 
“ed rented that as a hotel, and kept his office in said Waverly 

otel. , 

I think he had an office in said hotel when he was boarding at 
Hirshfield’s. I am satisfied he did after he left Hirshfield’s. He 
and his son, E. B. Daggett, occupied the house where latter now 
lives, on the same land now in controversy. 

Old man (E. M. ) had said house built, and he and his son 
and latter’s family lived there until E. M. t died there. He 
died about the month of April, 1883, I think. He left his old bome- 

stead, where — and his wife lived, pretty soon after his wife 
1077 died, and he then weut to Hirshfield’s, and then built the new 
homestead, where he resided until his death. After the rail- 
road came here the old homestead was used as a wagon yard and 
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w lamber yard. I-do not know, but I think he rented it all 
the time after he left it. 


The part of the survey he had in cultivation was in the north part: 
and near the western corner. He had cow-pens and other things 
pretty near up to the N. W. corner. He farmed on said land until 
the railroad excitement, about 1872 or 1873. In 1859 he inclosed 
outside of his farm and extending to the south line of the survey a 
pesture. The farm and pasture touk up the whole survey, except a 
strip off the east side of said survey, which consisted of “ ks. 

e abandoned the re about the saine time he did the farm— 
about the time the railroad excitement. The railroad ran through 
the tract‘of land, and he went right straight and laid it off into lots 
and blocks during the excitement, before the railroad came here, but 
I do not know at what time during said excitement, and put it on 
the market. He continued to use and cultivate the land as a farm 
until the railroad excitement, in 1872 or 1873. He sowed it in grain 
and cultivated it in corn. I was in Austin about 13th . 
1859, when I examined the files in the general land office by virtue 
of which claimed the land. I think the commissioner, F. 
M. White, himself assisted me in said examination. I do not know 
whether White is living or dead. I had always understood Daggett 
could not get his land patented and | wished to find out why he 
could not. There had been an unconditional certificate located on 
the land in controversy. The reason Commissioner White gave me 
why he would not patent the Rutledge certificate was that the condi- 
tional had been issued long befure and had been long before located by 

another man, to whom it belonged. Said location, I believe, — 


1078 in Fannin county. It has been so long that I could not 
hat papers were in said R 


state ively w utledge file, but I 
examined all papers in said file, and my im on is that the un- 
conditional certificate was there in said file. I do not recollect 
whether or not I saw in said file any transfer from Rutledge to 
anybody, and I have no impression that I did see it. The commis- 
sioner stated he could not patent the Rutledge location because the 
conditional had been sold and belonged to another party before the 
unconditional issued, and that the conditional controlled the un- 
conditional certificate. I do not recollect that he stated that if Dag- 
gett wonid the conditional .and file it with unconditional that 
patent would issue on location by virtue of latter. The commis- 
sioner when speaking of the conditional had reference to the file 
made by virtue of the same, the said location and said conditional 
being on file in said land office. In speaking of the location 
in Tarrant county, by virtue of the unconditional, he called it the 
Daggett survey, and said he could not patent it to Daggett for the 
reasons I have just given. I do not recollect of his having given 
any other reasons for it only as stated. My conclusion was that 
any one could locate the land, and Mr. C. G. Payne, of Ft. Worth, 
and myself talked here for some time about locating it, and I went 
to and told him the condition of the matter. Payne and 
I uded not to locate it because Daggett was our neighbor and 
an old friend. 
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My conclusion was that the file and location of the Ruth 
tificate in Tarrant county was not valid or a good fi 
conditional was located elsewhere. C G. Payne went to Austin 
subsequently, at the time he and I were di about filing on 
said Duggettsurvey. I spoke to Daggett about his survey not being 

good in 1859 or 1860, the winter after I went to Austin to 
1079 make the examination. 


Cross-examined by complainants, he says: 


I do not recollect how long after I returned from Austin it was 
that C. G. Payne went to Austin. I think it was before we aban- 
doned the idea of locating the land. At the time I informed Dag- 
gett of the condition of his survey Ido not think we had then 
abandoned the idea of locating said land. I said to I had 
exumined the location in Austin and considered it a one, and 
that he had better make some arrangements about it. I don’t think 
he made any proposition to me about it, and he did not talk much 
about it, as he was then in bed with his leg broke. I could not 
deseribe the papers in the Rutledge file. I do not know how many 
there were in it. I donot think I examined the file of the con- 
ditional certificate. The commissioner was present, and I think I 
took his statement to it. I knew F.M. White personally before said 
examination. I frequently called at his office while he was com- 
sioner. 


Cross-examined by intervener defendants, he says: 


The railroad excitement was first in about June, 1872, and in 
1872 or 1873—I am inclined to think in 1873—+Daggett platted off 
his land in lots, blocks, and streets, and sold some. — 

He did not cultivate his land any longer after he laid it off in 
othe ct tec f tl edged-shaped the south 

ere was a part of the survey, a w strip in the south- 
west corner, that was not inclosed in the pasture or in the farm. 
Capt. Daggett’s old residence was situated near tho.north boundary 
, line of the Childress survey. 
I recollect Porter King, Turne:, and a lot of them 
1080 building down at the foot of Houston stresi. hinge eye 
ing was, I think, of stone. I cannot recollect ia w ear 
they were built. J do not think they were built in 1672. I think 
= built there in the summer of 1873. : 
here was a deed of donation made by Capt. to the Texas 
& Pacific Railway Co.—I think it was made in 1872—fora strip across 
his survey and conveyed the same land now occupied by said road. 
(Objected to by original defendants on that the ground that it is 
secondary evidence; that the instrument iteelf is the best evidence 
of its contents and date.) I think there were two deeds made; thy 
first one made in 1872. I do not think I recorded; I was not the 
county clerk then. The other, which was made in 1875, I think, I 
recorded. I wus then district clerk of Tarrant county, Texas. I was 
county clerk of Tarrant county from 1856 to 1867. I was district 
clerk of said county from Nov., 1873, to Apr. 18, 1876, up to the adop- 
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not tell when sextet crs 

was prety wll boken about time be hid 
lots and streets, but he k 
horee-lots en the west side as long as he li 
think Gen. Darnell lived at that 
the railroad carev. I thik Da kept i 
parties at different'times. I think the wife of E. M. Daggett died 
about 1871, bat I cannot be positive about the date, and I do 

1081 not know what date he went to Hirshfield’s. 


Rosnamntned he saiaieel defendants, be eps: 


ohne emg oa nderstanding of the first deed from Daggett to the Texas and 

Paci was that it was a conditional one, and - 

that he saurcearanans deed confirming it. He made another 

deed, I suppose, because they had forfeited their contract and had 

not got here im time. I am not certain that I ever read said condi- 

tioned deed first named. commenced on the north side of 

the railroad denation _ his land into lots and blocks. I 

don’t know hew Rade at it. He put in several additions— 

~~ 2 what he called his Addition, his Hillside Addition, and his 

| Smith, Jones, and Daggett Addition. I don’t know how long he was 
at it. 


G. NANCE. 
Sworn to and subscrided before me this 7th day of December, A. 
D. 1886, by said witness. 
THOMAS P. MARTIN, Comm’r. 


“S&P. Morrson, being called on behalf of the original defendants 
and having been by me first duly sworn, testifies as follows: 


My name is S. P. Morison ; age 49 years; residence, Ft. Worth, 
Texas; occupation, book- keeper.. In 1381 aan 1882 I was assisting 
Tobe ye county collector, in collecting the taxes of Tarrant 
him about ist July, 1882. The collection of 
of 1881 began on Ist of October, 1881, and con- 

| tinued until the lst April, 1882; then the rolls were closed; and he 
a made Winieteenieneniamn aaa eats of delinquents. The col- 
. | ager 9 toe ven on the roll for any one year begins on the 
rT 1082 of that year and continoes until the 1st of 


rj Ape rd the fol “year. 
Capt. Daggets paid bis taxes, because he never 
ae pte yet hie to be sold Se 


‘Feeollection. . was his agent for the ren- 
Sad aidiwons.. Me ’ Aldridge bas left liere,and I 
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do not know where he is. I dy not know how it has been since 
Capt. Daggett died. I have bad nothing to do with the collection 
of taxes since the expiration 6f Johnson’s term, Ist July, 1882. 

I used to be well acquainged with M. T. Johnson’s handwriting, 
but it was a long while a~J. I have frequently seen him write and 
have frequently seen hj sign his name. I used to sell hima great 
many goods before war, and I took his notes in settlement of 
accounts. During the first part of the war he was commanding 
officer of my brigade, and I frequently saw him write then. 

I have examined the paper now handed me, being a transfer, 
dated 23rd day of June, A. D. 1855, from M. T. Johnson to E. M. 
Daggett for the head-right certificate of T. P. Rutledge, attested by 
Julian Field and John P. Smith, subscribing witnesses, filed in the 
cause of Foster vs. T. & P. Railway Co., No. 2831, on Nov. 28th, 
1885. It is the genuine signature of M. T. Johnson, to the best of 
my recollection and belief. 

I have examined another paper this day shown me, being marked 
Exhibit A, “J. P.S.,” and being the same paper referred to in the 
testimony of J. P. Smith given before the examiner and attached to 
said testimony. I don’t think it is Johnson’s handwriting ; it does 
not purport to be such, and does not look like his signature. From 
my knowledge of his handwriting it is not his signature. The 
body and the signature seem to be all in thesame handwriting, but 
I do not think any of it is in Johnson's handwriting; but it does 
not purport to be his signature and does not look like it. 


1083 Cross-examined by intervener defendants: 


I have examined and testified concerning the two signatures. I 
do not think the signature on “ Exhibit A, J. P. S.,” is the same as 
on the transfer to the Rutledge certificate. Ihave compared the 
“ M’s” in the initials of the signatures of Johnson to the two papers, 
and I do not think there is much similarity. [I donot know; I can- 
— tell wherein they differ, only they are not alike. The style uf 
the “ M’s” might be a little the same, but very little. The “T’s” do 
not, I think, look alike; their form is not the same. Ido not think 
the style of said “T’s” is the same. There is some little similarity 
in the “J’s” of the Johnson; it is a good deal the same style of 
letter, but there is ‘a flourish on the “J” in “ Exhibit A, J. P. S.,” 
but there is none in the other. I don’t think there is any similarity 
in the “ohnson ” of each signature; I do not think they are the 
saine style of letters. There is very little similarity whatever 
in the signatures. 

I do not know that I would be able at once, without seeing other 
handwriting and signatures of M. T. Johnson and comparing same 
with “ Exhibit A, J.P. S.,” to say whether or not — latter was his 
handwriting or signatures. I have not seen his writing for, years, 
not for twelve or fifteen years—somewhere along there. My testi- 
mony here is based upon a comparison of these two papers and my 
recollection of his signature. 

I recollect that Daggett’s agent, Aldredge, came up to the col- 
lector’s office on several occasions, and he paid Daggett’s taxes. I 
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p Jutiax Fiexp, being called as a witness on behalf of original de- 
t fendants and having been by me first duly sworn, says: : 

-) 


My name is Julian Field; age, 61 years; residence, Ft. Worth, 
Texas; occu . aster of Fort Worth. I have lived in Tar- 
i rant coanty since F ary. 1854. I was acquainted with M. T. John- 

son. Heisdead. He died after the war—about 1866. I haveexam- 

ined and have before me the transfer dated 23rd June, 1855, from M.T. 
Johnson to E. M. for the Rutledge head-right 
attested by Julian Field and J. P. Smith and filed in the cause of 
| Foster ve. T. & P., No. 2831, on Nov. 28th, 1885. I am the attesting 
witness, Julian Field. M.T. Johnson himself signed his name two 
; said transfer. I saw him sigu it I used to be quite familiar with 
| Johnson’s handwriting. I have frequently seen him write. About 
a year ago I destroyed a considerable correspo that had 
between us, some of which I first read over before d ~~ fe 
I bave examined end now have before mea document or 

marked “ Exhibit A, J. P. 8.,” being the same one 
1085 in the testimony of J. P. Smith, taken before this examiner 

and attached thereto. From my knowledge of M. T. John- 
son’s handwriting I should say that neither the body of said instru- 
ment nor the signature was written by bim. 


Cross-examined by intervener defendants: 


I have carefully examined the signatures to both of said instru- 
ments. I should at a first glance think there is somewhat of a simi- 
larity between the two signatures. I should not say the “M's” in 
the initials of the two signatures are the same. 

“ Exhibit A, J. P. 8.,” is a little better—finer work 
t — Johusun wrote a pretty heavy hand. The two 
—l 
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“M's” are about the same style of letter. I don’t think there is a 
sinilarity at all between the “ T’s” or that they were made by the 
saine person. I do not think the“J’s” in Johnson are the same 
either. On “Exhibit A, J. P.S.,” I think, as between the body and 
the signatures, latter has nearest resemblance to Johnson’s hand- 
writing, but there is not much difference between the body and the 
signature. I do not know for certain that I have any of Johnson's 
handwriting in my possession. I think the signature on the trans- 
fer is in much heavier handwriting than the one on the “ Exhibit A, 
J.P.S.” On the back of said “ Exhibit A, J. P. 8.” the words 
“ Henry Beaumont, land matters,” look more like Johnson’s hand- 
writing than does the body of said instrument or the signature 
thereto. It looks more like Johnson’s handwriting on the back of 
sdid “ Exhibit A, J. P.S.,” than any I have seen, but I would not say 
it was his handwriting. From my best impression I would not say 
he wrote it. Some of the letters are rather carefully made. I would 
not say he did not write it. I am testifying as to his hand- 
1086 writing from my recollection of his handwriting and from 
comparing the two signatures. If I had seen “ Exhibit A, 
J. P.S.,” and had examined it carefully I should have decided 
Johnson did not make the signature thereto. Without somethin 
to refresh my memory and without a critical examination I woul 
not have discovered it was not his handwriting. From a casual glance 
I should have said it might have been his signature, as I would 
never decide positively it was his signature even from a casual 
glance. I have no positive recollection of seeing Johnson sign said 
transfer, but I know from my signature being on it that I did see 
him sign it. I saw him sign a great many papers and witnessed 


his signature to them. hs 
JULIAN FIELD. 
nae to and subscribed before me this 8th day of December, A. 
fates THOMAS P. MARTIN, Commr. 


Frank E.iston, being called as a witness on the part of the 
original defendants, and having been by me first duly sworn, says: 


My name is Frank Elliston; age, 46 years; residence, Tarrant 
county, Texas; occupation, farmer. From Dec’r, 1882, to Nov., 
1886, I was State and county tax collector of Tarrant county. I am 
acquainted with the 97-acres donation to the Texas & Pacific Rail- 
way Co., being part of the land in controversy. The taxes on said 
property—i. e., said 97 acres—was paid during the years I have been 
in office by said company. They have paid on all the property they 
rendered. I suppose they rendered that. They were very partic- 
ular about rendering all their property and paying taxes on same. 

If they had not rendered said land I should have known it, 
1087 for it would have appeared on the unrendered rolls. I know 
the Gulf, Colorado and Santa Fé Railway Company owned 
some of the land in controversy, but I do not know how much, 
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| all the prepert they claimed 

it from the unrendered roll.” During the term of | 
was none of the about the city of either of suid railros 
taxes—that is, I think not. Capt. E. 
Daggett mpeeeny eaattete oflcn During his li 
and since his death defendant, Mra. E. J. Daggett, paid the taxes on 
the land claimed by them and the survey in controversy. 


Cross-examined by intervener defendants : 


During the time I was in office I think all of Daggett’s y 
was assessed by lote and blocks. ! have no distinct recollection of 
the number of blocks or lots that Daggett rendered or paid on. I 
only know they were i: "8 two additions to the city of Fort 
Worth. It is not a fact since I became tax collector that pt Dag- 
gett was very careless about rendering his property and allowing 
some of it to be sold and buying it in at tax sale. As to the time 


before I was tax collector—I do not know prior to my going into 
office—there was y in Daggett’s Addition sold for taxes and 
bought in by E. I see that from the books. I don’t 


think such has been the case since I have been in office. I could 
not say right now whether or not there is a considerable portion of 
said Property in said Daggett’s Addition on the unrendered roll for 
each year. I know there has heen some of it for some years. I do 
not know the number of the lots and blocks claimed b Daggett for 
any year. I suppose I might say all the knowledge I have of Dag- 

gett’s paying his taxes is the fact that bis name does not 
1088 appear on the delinquent rolls. I don’t know the numbers 

of the lots and blocks that the Santa Fé or that the Texas & 
Pacific owned on said land in controversy, nor do I know the num- 
ber of the lots and blocks they pay taxes on. I only know they pay 
taxes on all they render. | 


Re-examined by origival defendants : 


I know, as collector, that they rendered a!l their city property. 
There are a great many lots in Daggett’s Addition owned ren- 
dered by other parties than the is, and such was, I um satis- 
fied, the case for some years before I went in office. I suppose they 
bought from Daggett. I du not know of my own knowledge. Neither 
the complainants nor any of the interveners iave paid any taxes on 
any of the lands in controversy during my term of office. 


Recross-examination by intervener defendants : | 


I was not the assessor. I never saw any one render any 
of any of said railroads. i bneme ques cake Cage : 
tion in Forth Worth was rendered by these railroads. If I had found 
any of said railroad lands on the unrendered roll I should not have 
known whether or uot it was the lands of said railroad. 
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Re-examined by original defendants : 


I know the railroads paid taxes on all the lands in Daggett’s Ad- 
per he they claimed, but I do not know the number of the lots 
and blocks. 


Recross-examined by intervener defendants : 


When I say they paid taxes on all the lands in tt’s 
1089 Addition that they claimed I mean on all the lands in said ad- 


dition that they rendered. 
FRANK ELLISTON. 
Sworn to and subscribed before me by said witness this 8th day 
of December, 1886. 
THOMAS P. MARTIN, Comm’r. 


W. A. Darter, being called by the intervener defendants as a 
witness in their behalf, and having been by me first duly sworn, de- 


poses and says: 


My name is W. A. Darter; age, 40 years old ; residence, Ft. Worth, 
Texas; occupation, real estate agent and surveyor. I have followed 
the occupation of surveyor. I was elected county surveyor of Tar- 
rant county in the fall of 1872, to the best of my recollection. [ 
came back here in 1870 and was en ee in surveying for a year or 
so and was elected surveyor in the fall of 1872. I think I held the 
office two years. Then a man by the name of Hayter was elected 
surveyor in 1874, and he held said office to April, 1876. A part of 
said time I acted as his deputy. Then, from April, 1876, to Novem- 
ber, 1878, I was county surveyor myself. I was‘émployed by E. M. 
Daggett to subdivide a part of his survey, the land in controversy. 
It was in the year 1872, I think, that I surveyed a part of his tract 
into blocks and lots and streets. I first made a survey of a few 
blocks and lots north of and adjoining the Texas and Pacific 97- 
acres donation at the foot. of Houston and Main streets. I after- 
wards made a survey in said year 1872, embracing between 40 and 
‘60 blocks about 200 feet square each mostly, and surrounded by 

streets, three of which were eighty and the rest sixty feet wide, 
1090 embracing that part of Daggett’s survey lying north of said 

railroad donation and east of Throckmorton street. Throck- 
morton is the next street west of and next to Houston street and 
runs parallel with Houston street. I made a map of his addition 
surveyed by me as above and he sold lots and blocks by said map; 
he sold a lot to me. The deed is dated Dec. 14th, 1872. The con- 
sideration expressed in the deed is ($350) three hundred and fift 
dollars, and the property described in said deed is as follows: All 
that tract, lot, or parcel of land lying in the town of Fort Worth 
and known on the map of Daggett’s Addition as lot No. 9, in block 
No. 5, from the land donated to the railroad and known on the map 
as block No. — and 5; and said block lies on the west side of Hous- 
ton street, and said lot No. 9, bought by W. A. Darter, is the 8. E. 
corner lot of said block and fronts 25 ft. on Houston street and 
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runs back westwardly, at: angles to said Houston street, ove 
hundred feet in uniform width and fronts a sixty-foot street on the 
south one hundred feet. Said deed was Cpreveagy 
twice; first on 17th December, 1872, in Book “ O,” $35 a 
336, and again on May 2nd, 1879 (after the fire). It was recorded 
in the present Sep carina in Book “QO,” pages 391 & ’2. 
I paid the most, if not all, of the consideration expressed in said deed 
by surveying and making for him a map of the land heretofore 
named. I could not call to recollection when the addition on the 
south side of the donation was surveyed ; it was after the first one was 
surveyed. It might have been three years or two years or one year 
after ; it migh t have been five years; I could not tell. To the best 
of m the fence stood on the north, the east, the west, 
and the south of the land when the first surveying was mvte by me 

at the foot of Houston and Main streets and was «1: the east 
1091 and north when I made the last survey, in 1872. Both sur- 

veys were made in 1872. On the west side a part of the land 
might not have been included in the field or inclosure. I could not 
state when the fence entirely disappeared from the land. I don’t. 
think the streets could have been travelled at the time they were 
laid off—not all of them—without taking down the fence. i could 
not tell when after the survey was made the fence was removed from 
the east and north, so that the public could have got into the streets. 
I think I made surveys of lots for Daggett in said addition every year 
for a number of years after the survey was laid off. I think I met 
obstruction from fences in making said surveys, for a part of the 
time, on the north and east lines of his addition; mostly on the 
north, for I rarely got out to his east line. Ido not believe the north 
atring of fence was entirely removed all the way east to Jones street 
during the year 1872, and I do not know that it was done in 1873. 
I could not tell whether it was removed in 1874 or not. I do not 
recollect exactly when it was removed. 


Croes-examined by original defendants: 


I think Daggett continued up to this date to exercise ownershi 
and control over such ion of said addition as he had not sold. 
Since the death of E. M. Daggett I have understood that Mrs. E. J. 
Daggett and her husband, . Daggett, have continued to exercise 
ownership and control over the unsold portions of said additions. I 
have bought some lots from them in said addition. I do not know 
that they have rented houses; I suppose they have, but I do not 
know. E. B. Daggett and his wife lave continued to live on that 
addition since the death of E. M. Daggett, and they lived there some 
two or three years before E. M. ’s death. The old man, E. 
was living with them when he died. The 
live in is in block one hundred and fifty-five (155), 
the southeast block of the Daggett Addition, lying 
of the railroad donation. E. M. Daggett kept an office at the lower 
end of Main street, on the land in controversy, for several yearse—in 
what was known as the Waverly Hotel for some time. His office 
was kept there pretty much from the dute said Waverly Hotel was 
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built up to the time of his death. His office was either in said build- 
ing - — to it, and he transacted business there until the time of 
1s death 


Cross-examined by complainants, he says: 


My impression is that the fence on the north line of the survey 
across Main street was removed in the year 1872 or 1873, and that 
it was removed from Houston street about the same time it was re- 
moved from Main street, or perhaps earlier. My impression is it 
was removed ‘rom across Rusk street at about the same time it was 
from Main street. 

I know I surveyed the land for Daggett and that he claimed the 
same. He sold part of the addition and made deeds to it from 1872 
to the time of his death. I do not know that I can state any acts of 
ownership or control on his part further than that he claimed it, 
sold part of it, and continued to live on it (I do not know he lived 
‘in it all the time) ; ; and this is what I meant when I stated he exer- 
.. cised ownership and control of it and what I meant when I stated 

< eae the sane thing as to E. B. Daggett and E. J. Daggett exercising 
oe 2Oynership and control over it. 

““:,: Ehe Missouri Pacific Railway Company and the Gulf, Colorado 
ove gid Banta Fé Railway Company both cross the land in controversy, 
="46 reattiing above north and south, and are west of E. B. Daggett’s resi- 

depce sbout 800 or 1,000 feet. 


: 10 > Re-examined by defendant interveners: 


“The ‘Waverly House was situated in block“ B 1” (“ B one”), between 
: Jauston siteet on. the west, Main street on the east, Fifteenth street 
:e the nerthi, and the railroad donation on the south. Said Waverl M 
House covered about 50 by 100 feet, being two lots. I could not tell 
when he sold = the lots south of the Waverly House, I cannot tell 
‘when the.’ were put there, but the lots south of said house 
aré -sold.0 "At the time I made the surveys in 1872 I think Dag- - 
gett was Wi z on the land in block “ B 6” and I think he was liv- 
’ Ing there in - My best impression is that E. M. Daggett might 
° have geue ta . B. Daggett’s about the = Mrs. Hirshfield mar- 
+ *: * vied Ryan, and that he made E. B. Daggett’s his home from that 
time ov... This my belief that he was not le § at old home on 
iz ‘ block “ 88” when he moved to E. B. Daggett s I remember see- 
-ing E. M. Daggett at Mrs. Hirshfield’s and perhaps he might have 
a at that time. It might have been that E. M. Dag- 
as vacute fils homestead block (B 6) for several years after 
iste luave pe reeollection ag to the exact time when he did leave 
: * ite 1 dp net know whether or not he ever lived at any other place 
2p On ake! tt in coritroversy ether than at his homestead place (block 
2B 8) a as B'B.. apyett's house. 


a . ay one Crtep-enitunined by original defendants: 


‘s. ‘T&igk Dagpott had ‘houses bails en different lots of his addition 
end, santed theni out a ‘aaa. 
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Bob Turner, and 


I bave understood: that E. B. 


‘Sam. 
Evans were | in the li business, since E. M. Dag- 
gett’s death, on “C 1,” east of Main street in said addition. 


Re-examined by intervener defendants : 


: T have understood that Evans had bought an interest in 
1094 said lot (on which the livery stable stood) E. B. 

and that latter had bought it back from Evans. The 
in which ate the lots that the stable is on is bounded on the north 
by Fifteenth street, on the east by Rusk street,on the seuth by the 
railroad donation, and on the west by Main street. The stable is 
on the north side of an alley running east and west through said 


block. 
| W. A. DARTER. 

‘ aan to and subscribed before me this 8th day of December, 
, THOMAS P. MARTIN, Comm’r. 


A. J. Campers, being called as a witness on behalf of original 
defendants, having been by me first duly sworn, testifies : : 


My name is A. J. Chambers; age, 51 years; residence, Ft. Worth, 
Texas; occupation, merchant. J have lived in Fort Worth since 
—— 1. From 1874 to 1880 I was State and county tax as- 
seseor for Tarrant county. During and for said years E. M. Dag- 
gett rendered for taxes his property, what is known as his additions 
on the oe one Childress surveys. He had me make an ex- 
amination in the fall of 1874 of the records of Tarrant county back 
to 1867 to see if he had kept his taxes paid up on that land. They 
had all been paid, and from 1874 to 1880, both years inclusive, he 
rendered all of said land that he had not sold, and in 1880, after I quit 
the office, at his request, I made another examination of all the un- 
known and unrendered lands in that Addition for that 
and the year previous, and where any e lots had been sold on 
the unrendered list he rendered them, and then where they had not 

been sold he paid the taxes on them. When the Texas & 
1095 Pacific railway came here I lived where I am_ now living. 

E. M. Daggett then lived between Houston and Main streets, 
on the Childress survey and near the north line of it. He was liv- 
ing there when I first came here, in 1871, and had been —- there, 
to my knowledge, continuously from 1854 or 1856 till April, 1883, 
when he died. I frequently visited him there from 1854 until he 
died, in April, 1888, and he lived on the land all the time. There 
was a space of about two or three years during the war that I could 
not state positively about, but I was on the piece almost every year 
and saw him on it. His residence was at the place stated—between 
Main and Houston streete—for many years after I first knew him. 
After his wife died he lived with Frank Adams at the place now 
known as-the Bill Boas place, on the southeast part of the Childress 
survey, which place Frank Adams owned at that time. 
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who lived there about one year. Aft Dabgert left: Prank Ade 
he boarded awhile at Hirshfield’s—I do got think heat. go fare 
ten or twelve montlis—egil he builta honse for bis son;-b. 2. ¥ 
gett, and got him over on the edwt side of #ie-survey, ant lig iam 
with E. B’ Daggett until thesime of*his (Cap. Daggett’s) death. 
He kept is office op Main etreat—fist.en one: side: 
1096 street and their, on the “othes, but’alaays on. tris adem 
from the time He went fo board wit}e FrqnikeAdathy unten the 

time of his death. -;When he moved bis offee*froin the Waverh 
Hotel he moved it to.the Metropotigen Hotel, down near ws pel 
on Jones street, on ‘hiée(idition. The property on Main and Hey 
ton streets, where he belt his offices, was his own property. &*-:. 

E. M. Daggett, duréng: his lifetime, exercised ownership and con: 


trol of and had pos:essiua-of, by himself or his tenants, of all the> 
unsold portion of the Daggett Additions or the land in ae ty 


up to the time of his.deatlr;-and E. B. Daggett and his wife, Mrs. 


J. Daggett, since E. M. Daggett’s death, have exercised a like owner- okt 
ship, control, and possession of said unsold portion up to the present — .": 


time. : 

The Texas and Pacific Railway Company constructed its railroad 
to Fort Worth about 21st July, 1876. There were some squatters 
who had some little cabins on the 97-acre donation to said road when 
latter came here. I. N. DeihljanAceman, built a residence house on 
the said land about the spring of:4876, and afterwards built an ice- 
house a few steps from the liouse and near the track. 

In assessing taxes in 1876°T'askéd D@ihl under who he held, and 
he answered he held under the ‘Fexaé and Pacific Railway Company. 
Prior to the coming of the railroad *Daggett’s farm covered ground 
as follows: I know the east fence ran north and south, about 300 
yards west of the east line of the:Childress survey. The southeast 
corner of the farm was about 150:yards north of the railroad dona- 
tion of 97 acres, near where old. man: Afnnesser’s mil now stands. 

The south line then extended in-a westerly direction up to or about 
the point where the freight depot now: bout the foot of Houston 
and Main streets. His west fence:theH ran northerly, continuin 

along about with the present west dine of Houston street unti 
1097 it struck the north line of the Ciild@ress survey, near the north- 

west corner; thence it ran duevedst @ith the said north line 
to a point about 300 yards west of hi mt corner. The Dallas 
road turned around his northeast coruer and:scut off a strip about 
300 yards wide east of his farm. His fasw-Jd¥ all west of said road. 
His pasture fence occupied all the rest'f said :survey, including the 
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ehildress survey. E.M. Da 


=. she@apthere a great deal of the time. When Daggett quit the old 
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donation of of 07 anes, except a small off of the west side.’ | 
—— fence was taken away before the donation was made. In 
or the at ene fence around the farm about covered the land I have de- 
scribed above as being in the farm. From that time er 
874, 


until, I think, 1874 the said fence was around said farm. In1 
think, was the time said fence was broken. R.J. Cone was farming 
said land with a man named Henry Humph art tp pers of whom live 
here now, and farmed it until, I think, the fall, it might have a 
the summer, of 1874, when I think they moved away. 

my nearest neighbors, and lived a little over a half mile eat ns, me, 
and lived right in the yard with old Capt. Pad Lone ol and up to that 
tage Capt. yar himeelf lived on the ol me place, between 
rat.is now Houston and Main streets and near the north line of 
ee: tt lived on said home sev- 
Wal: Seers after his wife died. He staid there at home and boarded 
tame. Cone, or maybe Mrs. Hirshfield, staid there with him. I 
eee Mrs. Hirshfield staid there with him about a year. I know 


ie Se rented itout. I think the first man he rented it to was Dave 
fre He rented it continuously wy 9 to the time of his death, and 
or a Eph. B. Daggett rented it until he sold it, about a year 
tt had other improvements on the land in contro- 
ry. He had barns, stables, cow-lots, and hisold negro, —. 
@ec ‘chen 300 yards southwest of Da ’s house and near 
i west line, and on the opposite side of the road from 
Mauses belonging to Daggett. The houses “Kit” lived 
z aw away about the latter part of 1873, after “ Kit” had 
"im‘shem several years. Daggett afterwards h pothel gg mos mesa? 
7 ruil on the land in controversy before his d 
kavéithe Waverly Hotel, the Dan. Taylor stable, and pre 
sMouston street, and he had houses scattered all over on 
Mis of it, which houses he had rented, both on the north 
tamethe south side of the railroad donation. There were 
mee built on var tt Addition Pevae4 ba used and 
mtmitier parties, but the money was furnis Daggett. 
eae was built in, I think, 1876, after the railroad came. 
Dee: Baglor stable was built in about the year 1877. The 
ehaajientioned were built at various times from 1875 up to 
| 1883. I think the Gulf, Colorado and Santa Fé Rail- 
3v;s'railroad was built to Fort Worth some time in the 
vompany and the Texas & Pacific Railway Com- 
fs sa continuously operated their respective since 
lt their, said roads into Fort Worth. 


oiled by intervener defendants, he says: 


im Adsust, 1872, the subsidy of $100,000.00 was voted y tye wr 
ya the Teaas and Pacific Railway Company. The 

fvitizens of Fort Worth, viz., 320 acres of , was made in 
ng of 1878." -A part of said 320 acres was 97 acres of land, s 

Pte Jobu Childress survey, donated by E. M. Daggett. 
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Sworn to and subscribed 
D. 1886. 


for all the title papers of the Texas and Pacific Railway Company « . 
relating to the land in controversy some eighteen months or ¢wo 
years ago, for use in the suit of Ryan vs. T. & P. Railway Companf, 
then pending in the district court of Tarrant county, Texas, involv» 
ing the title of defendants to the land in controversy. I then got 
sald papers. There was no such writing or instrument dated ‘In 
1872 or 1873 among such papers, nor have I ever seen such a paper 
that I remember. There was a deed, dated in 1875, from E. M. Dag- 
gett to the Texas & Pacific Railway Company, which was all that o 
was necessary in that suit. I, however, = for all ge relat=> 
ing to said title. I have heard that Mr. Abrams, the land agent for 
the company, has a book in his office in which are recorded all the 
title papers of said company to the land in controversy, but have no, 
recollection of ever having heard that this particular instra- 
1100 ment, dated in’ 1872 or 1873, was recorded there. I never heard Bers 
that the original paper was lost, as I never made particular “Ate 


inquiry for said paper, never having any occasioz for it. oe. ae 


Cross-examined by original defendants: 


I am the custodian of the papers of the defendant pertaining to 
this suit which are filed, but as to other papers W. H. Abrams, of . , 
Dallas, Texas is the proper custodian. I have never beeen served “: 
with subpoena or notice to produce the paper, dated 1872 or 1873, in- 
quired about. I have never had occasion to use this particular 
paper and never made search or inquiry for it that I remembet. 
do not know whether it is lost or in existence. 

T. J. BEALL. 


a to and subscribed before me this 9th day of December, A. - 
Jaci THOMAS P. MARTIN, Comm’... «: 
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Ths wim A J. Onan, Cmuanen el _ 
tion was resumed intervener a 
a a the same ion last stated in peeacenr yer owen 


: given): 


I ns think that said paper, dated in Prawn was exact] 
of a deed. The terms of the original proposition by 
<*. hn ilway A onge was that the citizens of Tarrant county shou 
“pte a subsidy of $100,000.00 and make a donation. at su hate et 
st the building of the railroad to Fort Worth:and the location 
machine shops at Fort Worth. The subsidy wan voted on 
ions Friedsin August, 1872. The land donations were made hy K. 
Ms Wan Zaid), T. J. Jennings and wife, and H. C. Hendricks and 
“M:-Da They entered into a written contract $ seedonste te 320 
aches es ~ wit, in round numbers, 68 acres by ricks, 97} 
a tt, Jennings and — 106 and a fraction acres, 
1101 “and ortho remainder, I think, about 45 acres, by Van Zandt 
It was signed by all the parties. 973 pion Sane the 
present land claimed by the Texas & Pacifie ye et Boe 
Question. Was not the paper or contract pecenen?: ‘Dia 
they not deed the land to the Texas & ny 
with a condition that said company would basitd gold railroad te 
Worth, and build its machine shops there ‘a aevtain time:: 
jected to by original defendants because ase thaowit! thae ? enc be 3 
is original and first drawn out by interveigr ae ats é 
0 _ the question is leading, and that in answad.fe rn a .qae on _ 
“2... o a8 to the contents of the original instrumégt the Wi ses ma: ve ~ = 
a Zon to state the contents,and before his stategege in ig: 
Peele eaot “question was interjected by intervener delepdarty 
a i.eel for original defendants insisting that . : 
oS sige :.: pis statement as to the contents and entive « 
pai * ment, which infervener defendants’ cou 
ive ‘xitness answering the question last preposen 
ion was reduced to writing intetwener 
a the question.” 
0 ae ess, fesuming his previous answers, says: In that instrument 
“ae pr rovision that said raltroad company should use seid dona- 
. ; i, purposes alone. That paper was mage -i& 1872. 
r en voted, iw Auge@st, 1872, there @eve eon- 
parties adeve named to the Texas & 
aysreeis ioned.thét -latter shoul® 
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_ 3 Seca 

whi ta m 

Se tt platted up . cree rriene 

" He, hee fee ‘and streets. He platted and 
Kidots” to be governed by his plat, 

ter was perfect, | pisy4 the first assessmpnd wag made against the 

Texas & Pacific fatiWay for said donation SE WAY oeres, ox and it was 

made on the,ugknqwn or unrendered list, Sgqgegee E. M. Daggett 
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460 ZOWAS H. MILLER ET AL. V8. 
had rendered it up t¢ that time and he thought it was the duty of 
said company then to render it, as he had made the donation of it to 
said company. Afterwards it, was ascertained the said railroad com- 
pany had forfeited their right to said land, and Capt. Daggett id 
_ the taxes for 1874 on said assessment and rendered said land for 
1875 as a part of the John Childress survey. 

After he had begun to plat the land he rendered it as the John 
Childress survey. It lay there in a kind of dead state for a year or 
two after he platted it. He then replatted it, and after doing 
so he then rendered it as lots and blocks, except a portion of it that 
he had not cut into lots and blocks. He had sold off some lots and 
blocks off of said survey north of the railroad donation in 1872, be- 
fore he had made a plat. 

The first plat was made somewhere between August, 1872, and 
January, 1873. As soon as he made a plat he commenced selling 
off lots and blocks calling for streets, and he confirmed sales made 
prior to making said plat by calling for lots and blocks and streets. 

Porter King, Jennie Thompson, and others built their houses in 
1873. Jennie Thompson built her house on Rusk street in Janu- 
ary or February, 1873. I had a saw-mill in the bottom, and sold 
her the lumber. 

A portion of the farm fence west of Rusk street was moved away 
about the time Jennie Thompson built her house. The west line 
of his fence (part of the way) was retained south of his house, and 

the east part of the survey was continued as a farm until 
1103 1874, when, I think, the remaining part of the fence was 
moved away. They were a year or two moving it away. All 
the good rails on the farm were taken over to the east side of the 
river to a farm over there about a half mile northeast of the first 
farm, said second farm being on the Walters survey. The broken 
rails were sold around town for fire-wood. When the railroad came 
here, in 1876, there was then no fence on the donation and none 
around the field, except around about three or four acres which 
Capt. Daggett still retained down near his house. Gen. Darnell 
bought the Hale place about 1872. Gen. Darnell rented the Dag- 
tt place, the homestead place, in 1873, for only a short while, and 
aggett boarded there with him. Ido not think Darnell kept it 
over two or three months. In 1873 the Daggett home place com- 
prised block B6 of Daggett’s Addition, and it ran over into Main 
street and his well was in Main street, and it then took in a good 
art of B5 and ran over into Houston street and up to the north 
ine of the Childress survey. His lots and stables and all these 
things were on that part of it, and he kept his animals—stock cattle, 
horses, and hogs—and they were all in there up to 1876. The fence 
— around all this up to 1876—I think inclusive of 1876; I am no 
vositive but what it ran over into the year 1877. Daggett stay 
sear shige and forwards from Frank Adams’ house to Hirshfield’s, 
a week at one place and a week at the other, and or would 
to my house and stay a week. This was ranging along from the 
atter part of 1875 up to 1879. He was frequently over to old 
Charley Daggett’s, and would stay there for a week. He lived perma- 
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aff ‘the.year 880 he rented out the home place 

is tenants continued to occupy it 
After his death said tenants va | 
ot 1885, and Eph. B. sold: 
know om potheasefin home- -. 

Stisl | pecially a little house in - 
iw ok it was =o comtnnienls rented. I ° 


= “bf. said home place for a long time": 


: jéd the Metropolitan Hotel at the : 
yo) bb his in fac eee ri trying to hel Aldredge up. ° 
ft yard Ald ‘had-then, call eople’s amber 


} od run in Aldredge’s name, was really tas 's prop- 


the whole property—the stone buildi a rame one of 
as since reverted to Daggett’s heirs. eed was made 
far the property upon which the he Metopaian Hotel 

af’s lien being reserved by Da Daggett also 
the material in the y hole ahi thing. Aldredge | was 
ny made a deed back to Daggett’s heirs since 
aid Aldredge back fourteen hundred dollars, is 
m all of them, and he cancelled the deed to 
Beto them. When Daggett or ey office at the 
fdge was his agent an his property, col- 
ee; and when Aldredge built the Metropolitan I lotel 

we Wie t moved his office down there, and it 
mn anil he died. 


Wi ariginal defendants, he says: 


yett See te at the Metropolitan Hotel for about 12 or 18 
éfase te ,and I think the Waverly Hotel, after 
s¥Hpi:there, was continual y occupied by s 
"Pie Waverly Hotel was in two or three buildings. 
‘said hotel I have spoken of as occupied by Dag- 
‘tgnants throughout my testimony was the part 


a 


_—y™ 


ete. 4sit was known,embraced parts of three build- 
S6iesowned by Daggett and the other by Hutts. 
© Wit side of Main street in which Daggett had 

| os or 1878 was, I think, built by one Burk 

M(eed-in the block Joe Brown’s now in) and 

tel. i“ built the panty oa to rer 

on Daggett’s property, an 

if years, when his office was in the last- 

ion of the bats ' Hotel by his tenants. 

natctfe A. J. CHAMBERS. 


oo to anid’ betes me this 9th day of December, A. 
au _ oe 


‘ 7" - ilouas P. MARTIN, Comm’r. 
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Wi111am T. STEKxE, being called as a witness on behalf of the 
original defendants and having been by me first duly sworn, testi- 
fies as follows : 


My name is William T. Steele; residence, Fort Worth, Texas ; 
age, about fifty-two years ; occupation, merchant. 

In 1876 I was deputy under Henderson, sheriff of Tarrant county, 
and he was also, by virtue of his office, tax collector of said county. 
He held said office continuously until November, 1880, and I was his 
deputy all that time. O’Neal was his deputy for the collection of 
taxes, and I occupied the same office with O’Neal. O’Neal collected 
the taxes for 1877. I forget when O’Neal left the office. Then 

John Morris took his place and I occupied the office with him 
1106 and helped him as I had done O’Neal. In 1877 McLamore 

made up the books. He did a great deal more that year than 
I did. Capt. E. M. Daggett, I am satisfied, paid his taxes all that 
time. He was never, to my sper a delinquent tax-payer. 
The books there show from 1877 to 1879, and I think 1880, that he 
paid on lots that were in bes owe Additon, that were on the un- 
rendered roll and not a to him. He was particular about 
paying his taxes, more so than men usually are. I can state that 
parties owning lots in Daggett’s Addition wouid come to the said 
office to see about back taxes and pay their taxes. Where they had 
bought from Daggett himself he wouid tell them the taxes were 
paid by Daggett without looking further, because he bad searched 
the books so often, and we knew that Daggett always kept his taxes 
paid. My recollection is that none of Daggett's property was ever 
sold for taxes assessed against him. I could not say that Da 
rendered all of his property. I know one year, either 1879:or 1880, 
that he told me not to sell any that was on the unknown roll in his 
addition ; that he would pay the taxes thereon, and he did so pay. 
I do not know why he did this. 


Cross-examined by intervener defendants : 


During the whole time I was in said office there were some lots 
in Daggett’s Addition sold for taxes, and probably for each year; 
Iam not certain for every year, but I think probably for nearly 
every year some were sold, but none to my recollection were sold 
that were assessed to Daggett. I don’t remember bis buying lots 
at tax sales, but when the sales lists were made out he would pay 
off the taxes, &c., on these lots in his addition assessed to unknown 
owners. I would not say he paid on all of them, but most of them. 

If there were any lots in Daggett’s Addition assessed against 
1107 unknown owners which went to sale I don’t know it, and I 

don’t know that Daggett bought any of them at tax sales. 
If there were any lots in said addition assessed against unknown 
owners and sold for non-payment of taxes I don’t kuow it. Ido 
not mean to say there were none sold, but I do not re.nember any. 
I have not taxed my memory on that point at all. I did not look 
to see, but I do not think there were any—that is, I don’t remem- 
ber there were any. It is possible I may be mistaken about that, 
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but I do not think Tam: I cannot say that | 
of his i, 


} was in his addition. I do not Pow whee ae ov 
| anything about his title. ae). : rr 
SL SIWOT. STEELE, 
| Sworn to and subscribed by said witneds Walemp hie trie 10th day 
5 of December, A.D. 1886. PS 
J THOMAS P.:#RTIN; Comm’r. 
| Joux L. Purvis, being called as a witnes#‘ot 
| nal defendants, having been by me first duly’ 
[ lows: | ee ‘ 
My naine is John L. Purvis; age, 73 years lagdu' 
Tarrant county, Texas; occupation, farmer. ':-Tamipy * 
county in 1851 and have lived there continuoagty- 
knew both E. M. tt and M. T. Johnson: alig:: 
A ae ase 1 ie since ee. cary we on tht ° 
y understanding is that chs. me omesidad was’ on {hi | 
; Rutledge survey. Daggett commenced improving saidiplace in thee’ - | 
| early part of 1855. He may have hauled railétherein De- . ° © 
| 1108 cember, 1854. He improved, fenced, and broke tht ground ° . . | 
+ up and planted a crop in 1855. He remained ther> as “SS 
; “ as he lived. I do not recollect in what year the captain (E 


_ 
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gett) died. There were two inclosures on said ground, one indlosing 5i"-", 5) 

e farm and another joining it and inclosing a pasture: J % 

) the pasture fence was removed before that enclosing the-f#g 

removed. I do not recollect in what year the i re anal 

furm was removed. He was laying it off into town lots-amgeh 
when said fence was removed. I do not recollect wheth@? 


| suid fence was there when the Texas & Pacific railway @ * ~ ‘: 


Cruss-examined by intervener defendants: nite 
It is a fact that Capt. did move off of said tia 
| 1873; I do not-recollect the date. It is a fact that he did reside at 


| Frank Adams’ on the southeast corner of the Ru Be 
vey, and it is a that he did live at Hirshfield’s; butif he id Pee ass 
across West Fork I do not know it. I think lived at Be 
Hirshfield’s at the time Hirshfield died, and that he remained oat 
7 until Mrs. Hirshfield married Ryan. I think Daggett’s farm waa@n-.- °'; 
ft tirely on the north side of the 97} acres donation to the Texas ai i 


Pacific railway, to the best of my recollection, and the fence divi€: 77: 
ing the pasture from the farm lay ‘north of said donation. site 
“thhe reservation at the foot of Main and Houston streets may have?" 
there inside of the farm. I recollect about the rail ee 

not recollect what time it was. I could not say: 
the fence around the property did or did no 

time he platted up said property. ins 
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Upon reading the above testimony to said witnesses he corrects the 
statement made by him in his direct examination where he says, as 
to Daggett, “ He remained there as long as he lived,” by add- 
1109 ing to said statement, “with the exception of the time he 
lived across Clear Fork then at John Hirsh field’s, and a short 
time at Frank Adams’. 


Re-examined by original defendants: 


At the time last above mentioned, when Daggett was elsewhere, 
he had living on said Rutledge — his tenants, Kit Coker and a man 
named Cone. They were renting from Daggett and were cultivating 
his lands. During those times he had several homes on said lands, 
rented to both negroes and white men, and [ think he had an office 
on it. 

This is my best recollection, that white men and negroes both 
rented when he was not on it, and that my belief is he also had 
an office on it. 


Recross-examination by intervener defendants : 


During the time he was renting from Daggett, Cone lived at Dag- 
gett’s old home where the old Bois d’Arc tree is, between Houston 
and Main streets, I think he lived there more than a year. 

I think he lived there two years, and maybe more. I do not know 
what years they were. Kit Coker was a negro. Kit’s house was 


west of Houston street. His enclosure contained two or three acres. - 


I think his inclosure was off of the Rutledge survey and on the 
Jennings survey. Kit did live at one time on the Rutledge survey, 
in the kitchen of the old Daggett homestead. During the war he 
was a hired servant at Daggett’s. No; [do not know that he ever 
lived elsewhere on the land in controversy. I could not say he ever 
rented from Daggett at all. He cultivated land in Daggett's field. 
He has never cultivated any lund in said field since the land was 
platted by Daggett into lots and blocks and streets that I know of. 
I do not think Cone has ever rented or cultivated any of 
1110 said land since it was cut into blocks and streets. Daggett’s 
Office, if he had any, was at the old homestead, I suppose. I 
have no recollection of Daggett’s ever having his office at the old 
homestead. He had an officeat the Waverly House, on the Rutledge 
survey, but not on the old homestead block. I do not know when 
he had an office at the Waverly House, how he long he had it there, or 
when he quit officing there, or whether he had it there as long as 
he lived or not. I know nothing about Frank Adams hauling away 
the rails from the field fence across the river to his farm, except 
from a I do not think I ever saw Frank Adams’ teams haul- 
ing said rails. ‘ 
Question. In your re-examination by original defendants you say : 
“ During those times he had several houses on said land rented to 
both negroes and white men.” What times—the exact date—do you 
mean that he had said houses rented ? 
Answer. I don’t know ; I do not recollect what years they were. 
I suppose they were in 1873; whether later I don’t know. One 
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ib culti 
them nor how long they ren 
whether o: wot they were continuously 
not know when they were built there. 


Re-examined by original defendants: 


From the time of the railroad excitement down to the time of his 
death there were houses being built all over said Rutledge survey, 
but I 2 se a who was mrt Lome I ~# so pe any- 

Daggett’s owning any houses on said land, ex 
1111 homestead, except from hearsay. I have understood he did. 
JOHN L. PURVIS. 


Sworn to and subscribed before me by said witness this 13th day 
of December, A. D. 1886. : 
THOMAS P. MARTIN, Comms. 


H. C. Wrrmers, being called as a witness on behalf of the original 
a and having been by me first duly sworn, testifies as 


2 
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My name is H. C. Withers; age, 46 years; residence, Austin, 

- Travis county, Texus ; occupation, employee of the Texas and Pa- 
cific Railway Company. I have been in the employ of the land 

of the Texas & Pacific Railway Company for thirteen 
last past ; for nine years I have been in charge of what is 
acme as.ite tax business. I know the tract of 97} acres of 


popenees of taxes on the right of way 
above mentioned that began in the year 1880 no taxes for any year 
prior to 1880 being paid thereon by said company, and the com- 
pany has contin y rendered said right of way and paid taxes 

thereon for years subsequent to date, inclusive, save the taxes 
1112 for 1886 are not yet paid, but will be. The land commie 

sioner of said company has charge of all the land of 
said company, and they are now on deposit in his office, at 
T 


exas. 

On Sunday,.December 12th, 1886, assisted by E. 

chief clerk of said land department, at the request 

attorney for said company, we examined the records 

for the einen copy of what they termed “ the original 
59 ] . 
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ment between certain parties in Fort Worth and Mr. Thomas A. 
Scott,” said to have been executed about the year 1872. We could 
not find any trace of the paper in question nor the paper itself. I 
never saw the paper, and [ do not know of my own knowledge as 
to its contents. 


Cross-examined by intervener defendants : 


I never saw the document at all. I have not seen all the title 
papers of the Texas and Pacific Railway Company to the land in 
controversy. I paid the taxes on said 973 acres as part of the survey 
of the heirs of John Childress. I do not know under what title the 
T. & P. railway claimed said laud. In paying said taxes it was not 
my duty to examine in- the question of title. A map is furnished 
to me by said land comunissioner, it being an archive of his office, 
on which is delineated and colored in yellow the lands upon which 
I am to pay taxes, and from this as a guide I must search and find 
out the proper abstract numbers aud make the proper renditions. 
All the tax receipts I took for the payment of said taxes are either 
in the auditor’s office in Dallas, Texas, or in St. Louis, Missouri. 

I am in the employ of the Texas & Pacific railway now. 


H. C. WITHERS. 
— to and subscribed before me this 14th day of December’ 
A. D. 1886. 
THOMAS P. MARTIN, Comm’r. 


1113. K.M. Van Zanopr, being called as a witness on behalf of 
original defendants, —: 


My name is K. M. Van Zandt; age, 50 years; ‘residence, Fort 
Worth, Tarrant county, Texas; occupation, banker and farmer. I 
have been a resident of Fort Worth since Dec. 15th, 1865. I know 


ation was to 


that there was an instrnment ee eae t, T. J. Jen- 
; in e oblig 


ning: H. G. Hendricks, and myse 

the T. & P. Railway Company. 

My recollection is it was made in 1872. I think it was in the 

summer of that year. - It was an agreement to convey 320 acres of 

land to said company, conditioned that said company should build 

their road to Fort Worth in accordance with the requirements of 

the charter granted it by the State of Texas. I have no recollection 

of any other condition. The substance of said agreement was as I 

have stated. The agreement was never complied with by said rail- 

road company, and they never claimed or asserted any t under 

it that I know of. There was a deed made afterwards, dated Oct. 

21st, 1875, by K. M. Van Zandt, E. A. Hendricks, Thomas J. Jen- 

nings and wife, and E. M. Daggett to The Texas & Pacific Railway | 

Company. The facts were these—the first agreement was not com- R 

plied with. In 1875 the citizens of Ft. Worth organized the Tar- Me 

rant County Construction Company, and made a contract with the | oe 

Texas & Pacific Railway Co. through Frank S. Bond, its vice pres , 
i* . ‘ 


dent. In the negotiation leading to said contract (which con 
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was that the esid construction company 

from Ford “ae 1 enney and said Ma 

iron a said railway so graded j. Bond 

this land which had been selected in my lace shou 

to the company. In compliance with that nd or req 

I deeded said company that portion of the J. M.C. Lynch su 
longing to me, which was included in the land so 

1114 being 43 and-a fraction acres. 

At that time I lived across the Clear Fork. I moved 

the said river in Jan’y, 1872. From 1865 to 1872 I had lived in Ft. 

Worth not over a quarter of a mile north of E. M. ‘3 

place on the land in controversy, and one of the nearest places to 

said home place. I think the fence around Daggett’s farm was taken 

away after the railroad was built here.. I remember when they were 

building the said road into the limits of Fort Worth. I frequently 

rode out where the work was going on, as I was president of the 

Tarrant County Construction Company, and went out on the work 

frequently, and J remember that part of the work was inside of the 

inclosure—Daggett's uld field—and I had to go around Daggett’s 

said fence. The railroad entered said inclosure on the east line and 

not a great way north of its southeust corner. and the further said 

railroad went west into said inclosure the farther it went north of 

the south fence of said inclosure. This was in the spring of 1876. 

We had made the contract in the fall of 1875 and worked during 

the winter and spring of 1876. I do not know whether or not there 

were any breaks in the part of the fence near the house or not, as 

my attention had not been called to it and I had no occasion to go 

into it at that point. 


Cross-examined by intervener defendants: 


The first agreement that I have testified to, being the original one 
made in 1872, was made on the occasion of the visit of Scott, Forney, 
Walters, and Throckmorton to Ft. Worth. It was prior to the voting 
of the subsidy to said Texas and Pacific Railway Company by the 
people of Tarrant county. I do not kuow whether said instrument 

was ever recorded or not. I don’t think it was ever ac- 

1115 knowledged or put in a condition to be recorded. My recol- 

lection is that it was never acknowledged atall. It may have 

been witnessed by ies present that night. John Peter Smith and 

Sam. Seaton — —— when o ger signed. Wa. H. Went- 

worth was present. [hese were the only pérsons present, 

myself, that are now living. I know it was warm weather at 

time. I could not remember in what month it was. The first year 

t I did not render said 43 and a fraction acres 

said road would comply with its agree- 

ment. I presume I the taxes if the company did not for said 

year, as I would not have alluwed it to be sold for non-payment of 

same. Afterwards I rendered said land and paid taxes on same, the 

company having failed ong Ady ent. The land 

donated by me fs part of the J. M. C. Lynch survey. The 

laid referred to in the deed of 1875 was the same land referred to in 
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the conditional a ent of 1872, but Jennings refused to convey 
until he was paid for the land he conveyed. [ could not say what 
motives actuated Daggett or Hendricks in 1875. The motive that 
actuated me was to secure the railroad. In the second conveyance 
I did not get as much as I ex to get in the first one, for by the 
first we were to get both the Texas & Pacific main line and its Trans- 
continental Branch, and by the conveyance last signed we only got 
the main line. I at first refused to sign the second one, because it 
did not include the Transcontinental Branch, but I was afterwards 
persuaded todoso. My recollection is that Capt. Daggett “me por, up 
his land before the railroad came. I donot recollect whether or not 
a Daggett cultivated his farm after he platted it into lots, blocks, 
and streets. My impression ishe did not. My impression is that for 
the year or two preceding the coming of the railroad he did not cul- 

tivate his farm. I have no recollection whether or not 
1116 he kept up his fences. I do not recollect exactly where Dag- 

gett’s fences ran. I do not know whether his east fence ran 
on the east line of the Childress survey. I do not know whether 
his south fence ran on the south line of the Childress survey. I 
know he had a good-sized field, but I do not know on what lines 
his fence ran, except I now recollect his east fence ran nearly on the 
east line of the Childress survey. His west line did not go to the 
west line of the Childress survey. because there was a vacant strip 
between his western fence and the eastern line of the Jennings sur- 


vey. I do not know when his west fence around said inclosure was 
removed. I recollect when I was going out to see the railroad work 
on the T. & P. railway I had to ride 


around the southwest corner of 
said fence. There were no streetsthen. It was what was known as 
the Mansfield road and ran across Daggett’s land .and weet of his 
fence. The Mansfield road ran east of south and west of Daggett’s 
inclosure, and in the winter of 1875 and 1876, the time I was speak- 
ing of in my direct examination, when I went out to see the work, 
I had to go down said Mansfield road to the southwest corner of the 
Daggett enclosure and then turn east around theenclosure. I could 
not at the present time trace on the ground the lines of fence around 

ts enclosure. . 

could not retrace my steps on the occasion named, ex that it 
is south of where the Texas & Pacific railway now is. I do not re 
member how the land in controversy was divided up as to fields or 
ures. I don’t know that there was any ure at all enclosed 

in any of Daggett’s enclosure. I do not recollect—I only know that 
his field was next to the Mansfield road, and that while traveli 
said road I saw crops growing there. I do not know what he 
on the east side, except that in the southeast part be had broken 

land ravineswhich I knew kept him from woe My 
1117 recollection is that where Annesser’s mill and the Southern 

Hotel now are was inside of Daggett’s inclosure. I do not 
recollect about the size of Daggett’s field. It was a good, large in- 
closure. I was inside of said inclosure in the northeast part of same 
in the year 1870 and have no recollection of ever being therein after 
said date until the year when we were building the rad. I don’t 
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corner. I no 
said southwest corner was, save that it was cast of the Mansfield road. 
years that I did not go in that part of town. Old land- 
marks, houses were removed and new ones put in and I could not 
now identify the line of the old Mansfield road. I could not now 
on the Texas & Pacific railway reservation and go down and tell 
where the southwest corner of said fence then was. The reason of 
this is that I have not kept track of the plattings and improvements 
of the land of that part of the town. Ido not recollect when Capt. 
Daggett platted his land up into lots and blocks and streets. I do 
not recollect when he commenced selling off lots and blocks down 
there according to his plat. I remember Porter King and Eph. 
Turner building homes down there, but I could not tell when it 
was. Porter King’s house is a sandstone two-story house, front- 
ing on Houston street, in the second block north of the Texas 
& Pacific railway donation. I know Eph. Zurner came here 
about that time and that he was having some building down in the 
immediate neighborhood of Porter King’s house, but I do not know 
the character and extent of said building. I think it was rock or 
brick and two stories high. I know the house pointed out to me as 
Jennie Thompson’s house stood alone outon the prairie. Ido 
1118 not know the date when it was put there. I cannot say 
whether or not at the time we were building the railroad we 
saw the Porter King and the other houses. My recollection is that 
they were then there. My recollection is that at the time we were 
building the road, in 1875 and 1876, when I rode around the south- 
west corner the north end of Houston, Main, and Rusk streets, on 
the Daggett Addition, were open, and also the streets east of Rusk 
street of said addition were open ar } unobstructed by any fence on 
the north line of Da 8 propertv. So far as I knew there was 
nothing on the nd to indicate any croes-streets. At the time I 
rode around said southwest corner there was fencing about the old 
Daggett house, but how far east and west it ran I could not state. 
My recollection is that the tt home block partly or wholly ob- 
structed Main street. The well was in what is now Main street. I 
don’t remember whether at the time referred to, to wit, 1875 and 
1876, during the building of the railroad, there were other parts of 
the property entirely enciosed by fence except that part 
sround the house. 
I remember meeting Mr. Wynne, but I do not remember meeting 
V-._ Trammell. I do not recollect the year. : 
Question. Did you ever buy any lot of E. M. ; and, if so, 
in ~hat year; where was said lot located, and whether or not it was 
sold by lot and number, and what streets the deed called for? 


(Objected to by original defendants on the nd that it is call- 
ing for evidence concerning a transfer of real estate properly evi- 


denced by un instrument in writing, and that the writing iteelf is 
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the best evidence of its contents, and no predicate has been laid for 
the introduction of secondary evidence.) 
Objection withdrawn. See below. 


Answer. I bought one lot of E. M. Daggett in 1872. The deed is 
dated September, 1872. It calls fur lot 8, ir. block 2, re 
1119 gett’s Addition, between Main and Rusk. I decline to attae 
said deed as an exhibit hereto, as it is my private property. 
The said deed is now on record in Tarrant county, having been re- 
corded prior to the fire and recorded since the fire. 


(Original defendants withdraw and waive their objection last 
above stated.) 


Question. About the time you purchased your lot of Daggett did 
you not hear of a considerable number of sales by Daggett of lots 
situated in his addition? 


(Objected to by original defendants for the reason that the ques- 
tion calls for hearsay evidence.) 


—. I presume I did, but I cannot recall any particular lot conveyed 
by him or particular persons towhom he conveyed them. It would 
be but guess-work on my part as to whether or not he was conveying 
said lots. The fact that I did buy from him convinces me that 
others were buying from him, and I may have known of it at 
that time, but the matter has passed out of my recollection. 


The examination of the witness having been temporarily sus- 
nded, he was afterwards recalled and voluntarily makes the fol- 
owing statement : 


I have refreshed my memory; the time referred to by me when I 
rode around the southwest corner of the fence and saw the fences as 
stated was not when the railroad was being constructed here, but 
was when the permanent line of said road was being located, and - 
this was in 1872 or 1873. The amount of land of the J. M. C. 
Lynch survey conveyed by me to the Texas & Pacific Railway Com- 
pany was 46 acres, and not 43 acres. I did make a deed in the lat- 
ter part of 1872 to said company in fulfillinent of the first agreement 
before referred to. ° 


Cross-examination by intervener defendants was then resumed as 
follows : 


1120 My impression or recollection is that E. M. Daggett and 

| the others also in 1872 executed similar deeds to mine of 
1872 in fulfillment of said original contract. Prior to the coming 
of the railroad, but I do not remember the date, I went on the stage 
to Dallas, and the stage left the Dallas road and drove by Jennie 
Thompson’s house and took a passenger from there, and then weht 
across the prairie to the Dallas abd. At that time there were no 


obstructions by fence for the stage I never noticed any fence then ; 


it was just about daylight, and would not and could not have no- 
ticed it if it had been there. 
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The last deed of mine in 1872, referred to by me, was executed by 
me alone, the original conditional agreement of 1872 being a joint 
one. ‘I'he said last deed was one containing the same conditions 


mentioned in said —— agreement of 1 The conditions of 
said last deed executed by me were not complied with by said Texas 


& Pacific Railway Com pone Teck grees eae 
is 00 tag enn, 080 SADE lek of off of it and rendered it 


for taxes and paid taxes thereon. I do not remember seeing any 
deed to the Texas & Pacific Railway Company from Daggett, but 
my impression is that each of said parties made separate deeds to 
sald company, just as I did. My impression is I never saw or read 
any deed from or from Jennings and wife to said company, 
but I did see one from Hendricks, and my recollection is that I 
copied the form of my deed from said deed of Hendricke. 
K. M. VAN ZANDT. 


Sworn to and subscribed before me this 15th day of December, A. 
D. 1886, by said witness. 
THOMAS P. MARTIN, Comm’r. 


1121 J. P. Surtn, being recalled by the original defendants and 
having been he re duly sworn, testifies as follows: 


There was an instrument of writing executed by E. M. 
H. G. Hendricks, Thos. J. Jennings, and K. M. Van Zandt to the 
Texas & Pacific Railway Co. about 1872, when Thomas A. Scott, 

resident of said road, was here; it was written in the office of 

ith & —— either by wyself or said H. G. Hendricks. My 

impression is that all of the parties above named as executing said 
instrument signed the same instrument and not separate instru- 
ments. It was an obligation to convey to said Texas & Pacific rail- 
way in all three hundred and twenty acres of land, being a strip 
about 1,100 ft. wide north and south, and extending from east to 
west across the M. H. Jackson 320-acre survey, then owned by said 
Hendricks, and the Childress or Rutledge Sod-acre survey, claimed 
by and the S. G. at 542-acre survey, owned by Mrs. 
S. G. Jennings, and the J. M. C. Lynch survey, as far as the Clear 
Fork, ow by K. M. Van Zandt, conditioned that said railway 
company should, within the time then required by their charter or 
amendments thereto from the State of Texas, build their main line 
and their transcontinental line of said road to a junction on said 
320 acres of land named in said obligation, and establish their union 
depot thereon. The condition of suid obligation was not complied 
with by said railway company. 

Being examined by the original complainants, he testifies : 

Question. In your examination by the original ae 
stated that you sew what to be a contract between M. T. 


Johnson ed H Beaumont in reference to sume land certifi- 
cates, among them the T. P. Rutledge certificate, said contract pur- 
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porting to have been executed by both Beaumont and John- 
1122 son. Now,state the terms of-such contract so far as it relates 

to said Rutledge certificate, and particularly as to whether or 
not it was an agreement by which Johnson was to locate said certifi- 
cate for Beaumont. 

Answer. The contract was that Johnson was to locate the certifi- 
cate placed in his hands by Beaumont, and was to have for doing so 
one-half of such interest as Beaumont had in them. There was no 
distinct contract as to any one certificate more than another, It 
embraced them all. 


Being cross-examined by the intervener defendants, he testifies 
as follows: 


The land in controversy is within the limit of the Peters Colony 
reservation. 
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Re-examined by original defendants, he says: 


I ascertained Henry Beaumont’s address to be in San Francisco, 
and I wrote him in 1872,I think it was. In March, 1873, I received 
a letter from him written from New Mexico. Some time after that 
Mr. Yeager, then of this place, came to me with the contract about 
which 1 have testified. He had a letter from Capt. D. G. Beaumont, 
of Indianola, Texas, who was a brother of Henry Beaumont, enclos- 
ing the contract I have testified about. Mr. Yeager came to me, I 
being one of the administrators of M. T. Johnson, deceased. I ex- 
plained to him what had been done with the lands, so far as I knew ; 
that Johnson had sold the Rutledge survey to hn 1854 ; that 
he had soid the Tob scrip survey, patented to J. M. to one Mil- 
ler ; I forget his given name; that I found the W. P. Milby patent, 
with a power of attorney from W. P. Milby to M. T. Johnson author- 

izing him to sell it, but Jonson had not di of said Milby 
1123 laud during his lifetime, but after his death W. P. Milby himself 

had sold it to Col. F. F. Foscue; that I had among Johnson’s 
/papers the patent to the Samuel Huddle 1,280-acre survey by virtue 
of the Samuel Huddle certificate mentioned in said contract; that 
the Calhoun county school land, four leagues, had been located in the 
Cook land district in 1852; the W. P. Milby certificate was located in 
Tarrant county, Texas. I never heard anything further from Mr. 
Henry Beaumont or any one else for him, claiming the lacds, since. 
I have seen and talked with him since. 


Recross-examined by intervener defendants: 


I used the letter now in my hands to refresh my memory as to 
the date of my writing my letter to Henry Beaumont. I now 
attach said letter hereto, and same is marked “Exhibit B, J. P. S.,” 
and is made a part of my answers, same being dated “ Fort De- 
fiance, New Mexico,” March 13th, 1873, addressed to Messrs. Hen- 
dricks & Smith, Fort Worth, Texas, and signed “ Henry Beaumont..” 
J. P. SMITH. 


Sworn to and subscribed before me by said witness this day, 15th 
December, 1886. 
‘THOMAS P. MARTIN, Comm’r. 


J. P. ALForp, being called as a witness on behalf of the original 
re weargandia having been by me first duly sworn, testifies as 


My name is J. P. Alford; age, 66 ears; residence, Fort Worth, 
Texas; have resided in Fort Worth, Texas, for twenty-eight years 
last past. I know the land in controversy. My fecidaion was not 
and is not to-day over a quarter of a mile from said land. When I 

first knew ett, in 1857, before I came here, he was 
1124 living at his old homestead, on the Rutledge or Childress 

survey, and he claimed that as his home, so far as I know, 
up to the time of his death. 

Dagaett always told me that he claimed under both the Rutledge 
and Childress titles. My recollection is that when the railroad came 
here it cut a little corner off of Daggett’s farm on the southwest 
corner, next to Tucker Hill. The part cut off of the farm was trian 
gular in shape and contained only a few acres. At the tithe of the 
railroad ing he had a fence around his farm and had a pasture 
south of his farm. 


Cross-examined by intervener defendants: 


I think I recollect about the time Thos. Scott, Forney, and the 
Texas & Pacific officials were here. 1 cannot tell the year; I cannot 
say to save my life. My recollection is that it was just before the 
railroad came. I could not say how long before. I ama poor hand 
at recollecting dates. I could not tell the date the railroad came 
here. I recollect the time of his Eating up his property into lots, 
streets, and blocks, and his selling some lots and perhaps blocks, but 
I cannot tell the date to save my life. 

I have no idea when he laid off the streets. I reeollect the time 
but could not date it. I think it was about the time his enclosure 
fences went down when he cut his property into lots, streets, and 
blocks. After he so cut it up he perhaps had a portion of it in culti- 
vation but not all. I think that it was the east portion of his farm 
that he still kept up. My recollection is that a portion of the farm 
was kept up for several years after he cut the rest into lots, streets, 
and blocks, and I think this was done—the east portion of the farm— 
for some years after -he railroad came—perhape two or three years 
after said railroad came. 


1125 “Exnipit B. J.P. P. 8.” 


Fort Der1ance, New Mexico, March 13th, 1878. 


Mees. Hendricks & Smith, Fort Worth, Texas. 
Gent's: I am advised of your communication in reference to 
oan See See emer located for me by my late friend, Col. 
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M. T. Jo“nec.:. When I left Texas,in 1869, I left a mem. with my 
brother, Capt. D. G. Beaumont, of Indianola, Texas, of all my land 
matters, together with all papers in connection with them, and I can 
only state now my recollection of the contract I had with Col. John- ° 
son in March, 1853. There ought to be a copy of-this contract 
among his papers, since it was in duplicate. I gave him about 
21,000 acres, including four leagues of school land of Calhoun 
comely. The school land was to be located for $100 p’r lea. With 
regard to the balance, some of which were my own, I cannot now say 
whether I was to pay a certain sum for each or whether we were to 
divide the usual interest for locating, which was at that time one- 
third of the land. 

By writing to Indianola you can get a copy of the contract. I 
have never been able to get any settlement for locating the Calhoun 
school lands or I should have communicated with the repre- 
sentatives of Col. J.’s estate on the subject. I expect to spend the 
spring and coming summer prospecting for minerals in this and 
Arizona Terr’ys along the line of the Texas & Pacific railway, and 
will not be in San Francisco again before August or September, 
when I shall be pleased to hear further from you with account ac- 
a, the terms of the contract. 

ery resp’y y’r. ob. serv’t, 


HENRY BEAUMONT. 


1126 My recollection is that the Texas & Pacific railway got here 

about 12 or 13 years ago. I am not certain, but this is my 
best recollection. I recollect very well when Mrs. Daggett, wife of 
E. M. Daggett, died. My recollection is that she died after the rail- 
road came here. " 

I recollect Porter King’s business house, which I think was on 
Houston street, and Jennie Thompson’s house, which I think was on 
Rusk street or the street east of it. I could not tell when they were 
built there. 1 think they were built there about ten years ago ; 
that is my best recollection. I recollect old man Rintleman having 
built a house down there which was afterwards burned. I think 1t 
was on Rusk street. . I do not know where Daggett’s farm fence ran. 
I think his east fence was on or near his east boundary line. His 

sture was south of his farm, and I think his pasture fence ran to 
1is south boundary line. My recollection —that Houston, Main, and 
Rusk streets were laid off some time before the other streets, but I 
do not recollect the dates any of them were laid off. I cannot 
say whether Houston, Main, and Rusk streets were running through 
there before the railroad came or not. Ido not recollect. I am satis- 
fied they were not running through, because Capt. Daggett had that 
all inclosed frum his house clear down to his east line about the time 
or just befure the railroad came, and I think his barn he had down 
there was standing just about where Main street now is. That is my 
recollection of it. 

Porter King’s house and Jennie Thompson’s house lay vacant 
some time before the railroad came. I think the first railroad ex- 
citement was about two years before the railroad came, and it may 
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have been longer. It may have been two to three vears, 
years. Porter King and Jennie Thompeon built down there about 
the time of the first excitement. 1 do not think all the fence 
1127 around had then been removed. Hous- 
ton, Main, and perhaps , 1 am not certain about that, I 
think had bad the fence moved off of them, but he still kept 
fences around his farm on the eastern part of his survey. At the 
time Porter King and Jennie Thompson built there I do not think 
there was any fencing around their houses. I think the fencing 
around them had then been taken off. When the grading of the 
railroad was being done my recollection is that said grading cut off 
the southwest corner of the farm over next to Tucker’s Hill. I could 
not tell whether it run across Houston street or not. I then knew 
where the lines and corners ran, as I help: to..1u. around them, but 
there have been so many changes I could: vot now identify them. 
The Fort Worth Company graded the road from Fort Worth to Vil- 
lage creek, is my recollection. I did not state that the southwest 
corner, where the railroad cut it off, was fenced when the railroad 
came here, but it was fenced when they commenced grading said 
road. That southwest corner, according to my recollection, was on 
the west side of Houston street or near Houston street. I think 
Porter King’s and Jennie Thompson’s houses were down there be- 
fore the grading commenced. I can’t tell what time this was. I 
think it was about ten or twelve years ago the railroad came. I can- 
not sayin what year the grading was done. My recollection is some- 
times and sometimes not. I have not thought about these mat- 
ters for years, and did not expect tu be interrogated as a witness in 
this case. I only knew some three or four days ago that I should 
be a witness in this case. I don’t think it bas been a week since I 


was notified. 
J. P. ALFORD. 
Sworn to and subscribed before me by said witness this 17th day 
of December, A. D. 1886. 
THOMAS P. MARTIN, Comms. 


1128 Exuipit “A.” W. J.B. 


J. U. Terrell, attorney-at-law and collecting agent, Fort ‘Worth, Tar- 
rant county, Texas. 


Fort Worth, Texas, May 12th, 1873. 
Six (6) months after date, for value r’d, I promise to pay to M 
Johnsou or order the sum of five bundred dollars, currency, wi 
ten (10) per cent. interest per annum from - 4 4 
E. M. DAGGETT. 
Attest: T. C. TERRELL. 


[Written across the face in lead pencil:] Paid Sept. 14th, 1874. 


he, ew ee 
MS a el 
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[Endorsed in lead pencil.] 


PAPAS et, TOTO. vesin ods Sn deen cnteccteinci ln UA $100 00 

6 Bay, 1874. 2222. pono cece cbc cee Sece coded 100 00 

© OGM s Wh nme coca sti icesciscsscilen teil 100 00 
Sept. 14. 

Am’t interest to date_..............--.......----.---. $28 32 

Principal unpaid-.-.-....--.--------------------------- 200 00 

$228 32 


E. M. Daggett. Note, $500. 7 
MARY JOHNSON, 
By R. H. TAYLOR, Ait’y. 


Pay Boaz & Maclin, cashier, or order, collection, account of Farm- 
er’s C. Bank. : 
D. W. POUP, Cash. 


1129 W. J. Boaz having been called as a witness on behalf of 
original defendants and having been by me first duly sworn, 
testifies as follows: 


My name is W. J. Boaz; age, 46 years; residence, Fort Worth, 
Texas; occupation, banker. 

I identify the paper hereto attached, marked “ Exhibit A, W. J. 
B,” as having been collected by Boaz, Marklee & Co., the money 
paid on same having been paid to me as a member of said firm. 


Cross-examined by intervener defendants :.’ 


I have some recollection of making a collection from Daggett, but 
it is indistinct, having been so long ago. I could not state any more 
postively as to the payment than | have already stated. I recognize 
my handwriting, and the credits on said note are in my hand- 
writing. I believe the note is the very identical note that I refer to 
above as collected by me. 


Re-examined by original defendants: 


I nize the pencil writing across the face of said note, to wit, 
the words “ Paid Sept. 14th, 1874” as my handwriting, and I would 
not have placed said words there if said note had not been paid. 

W. J. BOAZ 


Sworn to and subscribed before me by said witness this 17th day 
of December, 1886, by said witness. | 
THOMAS P. MARTIN, Comm’r. 


1130 = J.C. TERRELL, being recalled by original defendants, hav- 
* ing been by me first duly sworn, testifies as follows: 


sa identify the paper hereto attached and marked “ Exhibit A, W. 
J. B.” (referred to in the testimony hereinbefore given by W. J. 


Sworn to and subecribed before me by said witness this 20th day 
of December, A. D. 1886. 
THOMAS P. MARTIN, Comm’r. 


H. L. Umpnres, being called as a witness on behalf of the 
defendants, having been by me first duly sworn, testifies as follows: 


My name is H. L. Umphres; age, 38 years; residence, Fort 
Worth, Texas ; occupation, farmer. | 

I know the land in controversy and lived on 1t and cultivated 

rt of it with R. J. Cone in 1871, and was there at the time of Mrs. 

. M. Daggett’s death, in the fall of 1871. E. M. remained 
there at the old home until the fall of 1873, and Frank Adams and 
wife kept house for him. In the fall of 1873 he moved to what is 
now known as the Billy Boaz place, being on the southeast. corner 
of the land in controversy. en Daggett left said home place, in 
1878, Gen. Darnell moved into it and occupied it as much us six (6) 
months, I am sure, as a boarding-house. enclosure around 
house, the gerden, and the lots remained there as much as a year 
after Darnell left there. 


1131 §Cross-examined by intervener defendants : 
I think it was in the winter of 1873 that they commenced 


taking down the fence around the farm and that they finished in 


1874; that is my recollection. There was no re fence when I 
went there in 1871. There waa a part of the inside of the field in 
grass land used as a pasture, but there was no fence separating it from 
the field. I think there were probably 100 acres enc in the 
field. I guess all of the field was on the north side of the railroad, 
but latter may have cut a little off of southwest corner of the 
field. I hauled some of the rails away from the farm fence in the 
winter of 1873, from the east boundary line of said field, near ayo: | 
Chambers’. I hauled them to a place across the river about a ha 

a mile east of the land in controversy and put them around another 
farm. I probably hauled two or three thousand of said rails. I 
left the south boundary string of said fence. Probably some part 
of latter string had been hauled away. I also Jeft some part of the 
east boundary string of said fence. I think the north string of said 
fence wasthen gone. I don’t think the west string was all fone. 
There was a Bois d’Arc hedge on the north side which still re- 
mained after the fence was removed from said side. In places said 
hedge would keep out stock from the field and in other there 
were gaps in it. Neither in 1871 nor at any other time since I have 
known said farm would said hedge in said north side without the 
fence have kept stock out of said farm. There was a fence all 
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around the farm and a hedge on the north side inside of the fence. 
Said hedge in places wo@ld‘have turned stock even if the fence had 
not been there. o°s: 


The railroad came here in the summer of 1876. I don’t think 
there was any part of said fencing on said land when said railroad 
came in, 1876. vag res Daggett left Frank Adains’ he 

1132 went to Hirshfield’s, ‘b I do not know in what year it was. 


Wore ee a 
e 


* 


é H. L. UMPHRES. 


[lc Sworn to and subscribed before rie by said. witnese this 24th | 
Y) °3;'.: December, 1886. + os 
ae + THOMAS P. MARTIN, Comm’r. 


*. “RJ. Cows, having been-called as a witness for the original de- | 
a fendants and having been by'me first duly sworn, testifies as follows : 


‘tr. My name is R. J. Cone; age,“49 years;residence, Fort Worth, 
Texas; occupation, farmer, until July ld&; »m now a teamster. 
I know the land in controversy. rented farm from Capt. E. 
M. Daggett along in the latter part of 1870 (December, I think), and 
I cultivated it in 187% and 1872. I was on eaid ‘farm at the time of 
the death of his wife. E. M.:Daggett at the \ ith3 of her death was 
living at Itis old home place.on said tract, bué Ido. not know that I 
can Tadamete the block umber. It is now between Main and 
Houston streets. The enclosureéaround said place, including his 
residence, garden, horse and cow’ Jot, must have embraced an acre : 
’ and a half or two acres. Aftesthedeath of Mrs..Daggett said in- “a * 
P clogare remained one year or mie around said garden, house, and | 


‘ af) un se ie At lived there something over a year after:tive death of 
| ai 


. 


pte’ la. After his wife died Mr. Frank Adams and his wife came 
4 there aft kept house for him. They were there when I left there in 
i Octohes ¢¢. November, in 1872, and I then moved over on Sycamore. 
‘ Afteg-Feask Adams left there he moved over to the present Billy 
ae bplace and Daggett went with them. I do.notr 
113$%-hes who occupied the home place after they left .it: 

eng dien: Darnell then occupied it, but I do not know. <i do not 

k whelfier he rented it from Daggett or not. I donot know who 
lé4 32 Mext after Darnell. The house and yard of said home 
plage ‘Weew-fenced off to themselves and there was a. cross-fence be- 
tweesi.said. Yard and the ivt. Tle pasture or grazing ‘part of .Dag- 
gett’s:inktceiire was not separated from his farm or cultivated \part 
by ary fenee. ‘ It was all in the same enclogure except the yard: 
lot where fenced off. There wasa negro calted “Old Kit” who. 
a small portion of Daggett’s farm rented in 1871. I do not thigk’b 
cultivated any of it in 1872. That is my recollection of it. = °) 


Cross-examined by intervener defenda 


Daggett’s farm was not in cultivation the year @@ 
at any subsequent time that I know of. ve beam living from: * \: 2 
‘yithin a mile and a half to three miles of said land eg§rgince I left: -.\. J.’ 
‘there in 1872, ard I. have seen said land frequently,every year —~. lug’ 
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since. In October or November, 1872, I moved to a farm on the a 
Sycamore and remained there pee a ony Said last-named 4 
furm was about three miles from Daggett’s , and in coming to 
Fort Worth my road lay something near where Houston street now 
is, by what was then called the Houston road or Manstield road. 
That was until Main street ed, and I don’t know what time that 
was, and after it was opened I came either by Main street or Houston 
street. Capt. Daggett did not, to my own ——— cut up his 
property into lots and blocks and streets and begin selling it off in 
the fall of 1872. I do not say he did not do it in 1872, but if he did 
I did not know it. I recollect the circumstance of the railroad ex- 
citement, but do not recollect the year. There was a brick house 
built down on Houston street but a short distance—eay 70 or 
1134 80 yards, maybe not so far—on the north side of where the 
resent T. & P. railway track now is, and it was there before 
the railroad came, but I do not recollect how : if I am not mis- 
taken Eph. Turner had a store in it in 1873.. I do not think there 
was much of any fence around Daggett’s farm when Turner k 
said store. There might have been a fence around it in the ea 
rt of 1873, but I don’t think there was much, if any, fence arou 
it in the latter part of 1873. I do not know. that I can say what be- 
came of all the rails, but I can say what became of ‘ros them. 
Some of them were carried to the Hirschfield . about 3 miles 
west of Fort Worth, between Clear Fork and West Fork. 
I do not know who hauled said rails to the Hirschfield place. I 
do not know what became of the rest of them, ouly I got a portion 
y recollection is 


_ of them myself—500—which I hauled myself. 


that I got them off the string of fence which ran up the road that 
then was and which is now Houston street. I do not think. there 
was any fencing ee 1873 near where the d now is—at 
the southwest corner of the farm. The years I lived on his land 
had no pasture separate and distinct from. his farm. I do 
not know the year when the fence in the south line of the su 
was moved. hen I came here, in October or November, 1870, 
there was no pasture fence, that I know of, south of Daggett’s farm. 
Daggett’s inclosure contained from about 160 to 200 acres, and the. 
land used for grazing pu within said inclosure. Just back of 
the garden were about éight or ten acres of cultivated land ; then 
came a strip of land; I do not recollect how many ; I guess 
there were 15 or 20 acres. South of this strip came the main body 
of cultivated land; and still south of that there was morg 
grass land; 1 hardly know how many acres. There were ten 
acres or more. There was a strip of ng land 
11385 next to the west fence that ran down the Houston road. 
This was all the grazing land. The southwest corner of the 
farm was north of the Texas & Pacific railway. I think said cor- 
ner was further north than where Eph. Turner had his store. I do 
not know whether any of the rails around Daggett's fence were sold 
for fire-wood. I think the rails were all moved off some time durin 
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ace for over a year. He went from there to Hirshfield’s, who was 

iving then where Mrs. Ryan now lives, or he was living across 
Clear Fork ; I don’t know which. Duggett lived with him part of 
the time at both of said Hirshfield .pjaces. 

From Hirshfield’s he moved to E: 8. Daggett’s house and lived 
with latter until he, E. M. Da died. The main farm was never 
cultivated. After that I left there, in 1872. The garden around the 
house might or might not have been cultivated after said time; I 
cannot say. Mrs. K M. Daggett died in 1871. 

. R. J. CONE. 


Sworn to and subscribed before me by said witness this 17th day 
of December, A. D. 1886. 
THOMAS P. MARTIN, Comm’r. 


owe 


E. B. DaaaGetrt, being called as a witness on behaff of original de- 
fendants, having been by me first duly sworn, testifies as follows: 


My name is E. B. Daggett; age, 48 years; residence, Fort Worth, 
Texas. I am one of the defendants in this case. I am the son of 
E. M. Daggett, deceased. As to the purchase of the Rutledge cer- 
tificate, that was done before I came and I saw nof ing of the pur- 

chase. I came to Tarrant county with Seer in 1854. 
1136 My father and his family, including niyself, mgved to this, 

Tarrant, county in 1854, in the winter. Weagmped on the 
east side of West Fork and made rails wherewith to fence the land 
in controversy. The following spring (1855) we fenced 80 acres of 
said land. It was on the T. P. Rutledge survey, and my father 
claimed it as his land. At the same time we built 3 id. fence we 


built two houses on the northeast corner of said su >, There were 
a couple of cabins on the northwest part of said surve? @¢ first time 
I ever saw it. Shortly afterwards there was a better hogge built on 
it, and Charley Turner first moved into it. Helived there but a 
short time until my father moved into it. : 


(Intervener defendants objected to the witness testifying Decause 
he is a party to this suit.) 


} 


From the time my father began improving the, place up t@@he 
time le went on it with his family Pleas Moore his opegese 
and lived in the houses on the northeast corner of sail ageWe 
fenced 80 acres and broke 40 acres, I think, the first. veges 
Moore was having the place cultivated for my father. \ ¥ 
was in 1856 that my father went with his family to live or @e¢ 
in the houses on the northeast corner of the survey. I ra 
from my father in 1857, in the winter. I came back in 185%, el. 
found the whole place fenced in. My father was still residing there: 
He had left road room on the east and west side of the survey. I 
then left and did not come back until 1862. When I came back in 
1862 I found him living in the same place. I staid here then until 
1866, and again left and returned in 1870, and found him still at. 


at hk gal 


ted. I could not say who then occupied. 


. 


[ . I wat dere on a visit and remained a very short time. 
I returned gs eH 1875. I found my father living 
with ‘Mrs. Hirshfield. He had his office on the lower floor of the 
Waverly House, said Waverly House being owned by my father, 
and situatci on the land in controversy. In 1872, when I came 
back, a portion of said survey was enclosed. The had been 
changed « some. My fa ad deeded a part of in 
southeast corner to Adams, and had taken a part of the 


ure fence to make the enclosure around the part so deeded. 
I came back in 1875 the entire re fence had been 
at intervals the field fegce was being moved. They 
load of rails first from ene and then from another. 


BES E 


struok, its 


H 
horse-fot 


live with Mrs. Hirshfield until about a year after Mr. Hirshfield 
died. From that time my father lived with me until he died. 
1138 He rented the Waverly House for a tavern, retaining a part 
thereof for bis office. He retained n of same, and 
retained it continuously until he died. After his death his office 
furniture, safe, desk, and fixtures were removed by me from said 
Waverly House tc the Metropolitan Hotel. I kept an cffice asa 
real estate deater at latter hotel about six months; then I moved to 
the St. Jobn’s Hoiel, and remained there until I built the blooded 
stock stable. Froin 1876 to the time of his death my father had, I 
presume, forty lots leased out to various parties, and say wane 
tenement houses rented out, and about ten business houses 
out. All of these lots, tenement houses, and business houses were 
on the land in controversy. 
My father told me he had several good warranty deeds to the land 
now in controveray, and he always, in speaking of it, asserte* -\aim 
under ail his titles. I know my father was always very 


- about paying bis taxes and employed ts to see that they were 


agen 
paid. = o pgebecgommes I called in Sam. Furman, J. W. Spencer, 
at 
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and Ben. Ayers to look over the papers at the house. He hadafew . 
at the house. At the time of his death the combination of the safe 
would not work. It was some four months before I got the safe 


open. 
if called in C. B. Daggett, Jr., with W. H. Aldredge, to look over 
the papers, as they were some of my father’s relatives, who thought 
there were some there beneficial to themselves, and I wi 
to show them I desired to take no advantage of them. I took the 
papers into possession, and have had them ever since. I identify 
“ Exhibit A, W. J. B.,” hereto attached, as one of the papers found 
among my father’s papers. | : 
I have since his death continuously up to the present time ren- 
dered for taxation the property in this tract owned by him at the 
time of his death, and have paid the taxes thereon, save and 
1139 except only such parts of said property as have been sold 
since his death onde after said property has been sold. Mrs. 
E. J. Daggett is my wife. I attach hereto, as a part of my testi- 
mony, a paper marked “ Exhibit A, E. B. D,” containing five and 
a half pages, numbered from 1 to 6, both inclusive, which sets 
forth in detail the property in the tract of land in controversy owned 
and claimed by my wife, Mrs. E. J. Daggett, at the time of the filing 
of the amendment to this suit, making my wife a party to this suit, 
on the 30th day of November, A. D. 1885, and the value of said 
property or lots, exclusive of improvements, at the present time, and 
also the value of the improvements of said respective lots as were 
made before the time of the filing of said amendment. The same 
is correct. 


Cross-examined by intervener defendants : 


In 1872, when I came here, my father had laid off a portion of 
the land in controversy into lots and blocks. I do not know that 
he had so laid off the whole of it. John Turner or some of the 
Turners had built a house and was occupying it as a store on the 
corner of what is now 15th and Houston. There was a cross-street 
there at that time. I do not remember whether or not Houston 
street was open at that time and was known as Houston street. I 
staid but one piece of a day and one night in the town. I traveled 
over from where my father lived down to said store and back again 
and did not travel over any streets. In coming from Frank Adams’ 
— in the southeast corner of the land in controversy to the store 

_— through a wide gap in my father’s fence on the south line 
of his farm. 

I think said south line of said farm fence was broken in 1872. 
There was some fence on the west line of my father’s farm at‘that 
time. : 

I do not remember seeing any gaps there. On the north 

1140 line there were some lots or patches fenced in. I do not 
know whether or not they were lots sold off by my father. 

I do not recollect whether any streets were running through or not. 
I think the fence on the line was turned around to make said 


Light, or Jennie Thompeon’s, as i 
what is now Rusk and 12th streets. 

I think my father moved to Frank 
ner of the land, after he left the home 
long he lived at Frank Adams’. The next I saw 
Mra. difvsh field’s—at her residence in Fort 


Mrs. Hirshfield’s residence was not on the 
a My father had his office during this time a 
«a He died in April, 1883, and had lived wi 
‘years prior to his death ; before that he lived 
e.2¢ I turned over to my attorneys the deed from 
“¢ Worrall to E. M. Da which my attorneys inform y 
o° filed in this suit. My father claimed title under all of his deed 
ef . I don’t remember having ever seen in my father’s papers any 
edeed from John W. Childress to John A. Green. I did not charge 


ine 


8. 
a 


® my memory with any I barely looked at them and gave 
Fodge ! Martin. | > 


@ them to my attorney, 


Deed from Geo. Childress to J. A. Green, dated 27th Feb‘, 1869, 
ape by David Sheeks and E. T. Moore, being handed Witness, 
@ says : 


I cannot cail to mind, without 


a memorandum of all the deeds I turned over to my sage ‘ 
Judge Martin, but I have not said un.emorandum with myg bubcan 


E. B. DA ; 


a Sworn to and subscribed before me this 18th day of Januagy, A. D. 


1887 


—€ THOMAS P. MARTIN, Comm’. 


Joun W. Cuitpress, being called on behalf of intervener defend- 
ants, and having been duly sworn, testifies as follows: ‘ 


y name is John W. Childress; residence, Ft. Worth, Texas 
ears, and occupation, printer. I am the son of John Childiaes, 
‘John Childress to whose heirs the land in was 
shted. He died in Matagorda, in 1836, I think. He 


ase 


two 
ildren—myself and George R. Childress, yee died in 


2. After my father’s death she bad married Miles Johneon, 

she had one child, Mary Johnson, who was living when 
heard from her. Miles Johneon survived my mother eight or 
| years. He died previous to the year 1360. R. Childress 


than myself. | 
ee JNO. W. CHILDRESS. 


. He died some time prior to 1876. George was about two 
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Sworn to and subscribed by said witness, John W. Childress, be- 
fore me this 18th day of January, A. D. 1887. 
THOMAS P. MARTIN, Comm’r. 


W. J. Boaz, being recalled on behalf of original defendants, and 
having been duly sworn, deposes and testifies as follows: 


I came to Fort Worth, my recollection is, in 1868. Soon after I 
came E. M. Daggett offered to sell me the land in .vatroversy, the 
same being the 320-acre tract known as the Da land, 
1142 and my recollection is he then priced it to me at six dollars 
($6.00) per acre. The fair and reasonable value of said land 
at that time, regardless of the improvements, was about four or five 
dollars per acre. I consider the said land was worth a little more, 
but not much more, than the land W. B. Tucker bought, adjoining 
on the south. Both of said tracts were considered as being out of 
town at that time. I considered them as country lands, as Daggett 
had a farm on his. 


Cross-examined by intervener defendants: 


When I came here the business was all done around the public 
square in which was and now is the court-house, which, I think, is 
the Baugh survey. 5 ae yeas is that the land in contro- 
versy lies between the Baugh survey and the Tucker tract. I think 
it is in the neighborhood of eight hundred yards from the court- 
house to the south line of the Baugh survey. | 

“W. J. BOAZ. 


Sworn to and subscribed by said witness before me this 26th day 
of January, A. D. 1887. 
THOMAS P. MARTIN, Comm’r. 


Jutran FErp, witness for original defendants, being recalled by 
latter, testifies as follows: 


In February, 1869, the Rutledge 320 acres would have brought 
four or five dollars per acre with the improvements. Capt. Daggett 
then had few improvements on it—a small farm house, and it was 
fenced in part—say about 25 acres fenced ; possibly more. 

As vacant land said 320-acre tract could not have been sold for 
more than three or four dollars per acre in money at that time. It 

was then considered country land. Fort Worth was then 

1143 oe a small place and contained about three or four hun- 
red pong. id land was, in fact, in the county and consid- 

ered as country land and used asa farm. About that time I sold the 
Peter Welch survey, joining the Rutledge survey on the south, said 
Welch survey estimated to contain one hundred and twenty-fiveacres, 
at four dollars per acre on time. There was considerable excess over 


125 acres in said Welch survey. I do not remember the number of . 
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time I sold i | os 
I considered said land worth as much asthe 


have sold said Welch land for a good dea! less for . Themarket 
value for said Welch survey was about on a par with the Rutledge 
survey, but I would rather bave had the W survey for a farm 


than the Daggett land, the latter being hog-wallow land and haying 
a good deal of rough land on it. , 


Cross-examined by intervener defendants, he says: 


court-house ‘sland was. 
Tucker the Welch eggeey in the full of 1868. 


Re-examinedhb original defendants : 


None of the blocks of the Robinson survey that I then sold were 
farther than three or four blogks from the public square, the business 
of the town being then dane on the south west side of the square, 
the east line of the Robi suevey running through the block lying 
on the west side of the square. « : 

JULIAN FEILD. 


Sworn to and subscsib@§ by said witness before me this 26th 
1144 day of January, A. D. ; 
HOMAS P. MARTIN, Comm’r. 


W. B. Tucker, Sr., being-caMd as a ‘witness on behalf of original 
defendants, and having been duly sworn, testifiga as follows: 


My name is W. B. Tucker, Sr. ; uge, Wearly sixty-three years; resi- 
* 


dence, Fort Worth, Texas. 
I have lived in Tarrant county Mince 4858, and all that time in 
ring which latter time 


Fort Worth, excepting from 1864 lM 
I lived four miles north of Fort Worth." I &pow the 320-acre survey 
claimed by Da , the land in controversy:*:. 

In February, 1869, for omy ses, T’would rather have had | 
the Welch survey I bought of Capt. Feild ‘than to have had said’ 

land, acre per acre. I bought said tract of Feild in the fall 

of i I bought it of him knowing thére was an excess in it, but 
not knowing how much excess. There were actually in said Welch 
tract one hundred and sixty-three (163) acres. I paid Feild five 
hundred dollars in one and two years’ tims. In February, 1869, 
the Daggett tract, with its improvements on it, was worth about as 
much, acre for acre, as was the Welch tract that I ht of Feild. 
I paid Feild all that I thought the land was worth,’ end I could have 
bought from Dumas a tract immediately adjoi mag hey Welch sur- 
ee ee ee I considered worti) more 
unimproved than improved, because I wanted it fora pasture. The 
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houses were a mere shelte/ and of little value, being common Texas 
houses. The rails were of Some value; I could not say how mvch, as 
they had been on the ground a good while. There was a good deal 
of hog-wallow and rough, broken land in the Daggett tract, 
1145 and it was, in 1869, worth as raw land and improved land 
three and a half ($34) or four ($4) dollars na! acre. 
. B. TUCKER. 


Sworn to and subscribed before me by said witness this 26th day 
of January, 1887. 
THOMAS P. MARTIN, Comm’r. 


State or Texas, County of Turrant : 


I, Thomas P. Martin, specially appointed a commissioner in the 
cause styled in the caption of the foregoing deposition to take cer- 
tain testimony, as stated in said caption, do hereby certify that all 
the facts stated by me in said caption are true, and that I did cause 
to come before me the witnesses hereinbefore named, to wit, C. B. 
Daggett, Sr., Henry C. Daggett, M. J. Brinson, J. E. Martin, E. M. 
Mitchell, G. M. Williams, Sam. Furman, J. P. Smith, J. C. Terrell, 
W. D. Hall, W. A. Sanderson. G. Nance, 8. P. Morrison, Julian 
Feild, Frank Elliston, W. A. Darter, A. J. Chambers, Thos. J. Bell, 
Wm. T. Steele, John L. Purvis, H. C. Withers, K. M. Van Zandt, 
J. P. Alford, W. J. Boaz, H. L. Umphries, R. J. Cone, E. B. Daggett, 
Jno. W. Childress, and W. B. Tucker, and that each of said witnesses 
was by me first duly cautioned and sworn to speak the truth, the 
whole truth,and nothing but the truth in answer to such interroga- 
tories as should be propounded to them by the parties in said cause, 
and thereupon said witnesses respectively made answers as herein- 
before set out; that the answers of each of said witnesses were by 
me reduced to writing in the presence of said witness and by me 
carefully read to and understood thoroughly by said witness as his 

deposition in said cause ; that each of said witnesses swore to 
1146 and subscribed his said testimony before me; that said depo- 

sitions have in no manner been changed or altered since the 
same were subscribed by said witnesses, respectively, but the same 
have remained in my possession up to the time of sealing same and 
directing same to A. J. Houston, clerk of the U.8. circuit court at 
Dallas, Texas. 

In witness whereof I have hereunto set my hand, at Fort Worth, 
Texas, this 27th day of January, A. D. 1887. 

THOMAS P. MARTIN, 


Endorsement: No. 88. ene. Opened and filed Feb’y 7th, 
1887. A.J. Houston, cl’k, by Jas. D. 


Adams, dep’ty. 
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1147 In U.8, Cireuit Court at Dallas ‘Ta Chancery. 
Wm. D. i a al. 
Texas & Pacsrre R’w’y Co. @ i 
All rece ta in taking, returning, and publishing teatime 9 


hereby w 
It is admitted that the father of Mrs. A. S. Worrall died 


three years after the death of his = ~~: 


@ «4 Tag 
ae — 


. F. COOPER, 
ROBERTSON & COKE & 
A. M. CARTER, 

Solicitors for Wm. dal. 

GARDNER RUGG 
Solicitor for Martha R. Worrall et ale. 


Endorsed: No. 88. Chancery. Filed Feb’y 8th, 1887. A. J. 
Houston, cl’k, by Jas. D. Adams, dep’ty. 


Fp. - to 1206, incl., omitted in printing, per stipulation. See 
p. 
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1209 United States Circuit Court, Northern District of Texas, at 
i 7 , Dalles. In Chancety. | 


vs. 
Tue Texas & Paciric Raitway Compaxy 4 al. 


This case is one not at all likely to be settled by decree of circuit. 
court, so that, while I eon taken time and care to fully examine 
the pleadings, evi and authorities cited, I have not deemed 
it necessary to give’ elaborate reasons for 5 wecsmash 4 


1. I find that the equitable title to the lands in 
ing under the Rutledge location and the continued parey and 
on ene: superior to the title growing out Chil- 


; cr Il'of Thomas P: Rutledge and eotting aside the pre 
annu wi omas 
bate thereof is not void, even if vide and ns eet a the pre 
collaterally attacked. 
that under the evidence in the case it is more than 
probable that Thomas P. Ratledge, in his lifetime, sold the 


cate under which the location was made. 
4. I find that the and occupancy of E. M. 


Wx. D. Fosrzr a al. 
88. 


this time, over thirty 3 years, appears 
consideration and in good faith, without doubt as 
1210 ownership of all the rights and title arising under the haa 
] location, and it would be inequitable & to bree wees Ar og 
on the case made here in favor of any of the heirs or of Rat- 
ledge, particularly Se ee ee 


Johnson, and 

5. "T find that parchases by E. M. Daggett of the several claim- 
ante under the Chil t were for ee ee eee 
and to obtain the legal title to lands of which he was the eqaitable 

At the next term a decree will be entered in favor of defendants 
and dismissing the bill and cruss-bill with cost. The solicitors for 
defendants will draft and submit form of decree. 

Nov. 4th, 1887. 

DON A. PARDEE, Judge. 


Endorsed: No. 88. Chancery. Filed Nov. 7th, 1887. A. J. 
Houston, cl’k, by Jas. D. Adams, dep’ty. | 
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1211 Wx. D. Fosren e al. 


pn P ; 
Texas & Pactric R’y Co. ef al., Defendants ; 
Thos. H. Miller e al., Interveners ; William In Chancery. No.88. 
Dunlap ¢ al., Interveners; Martha R. Wor- 
rall e¢ al., Interveners. 


oe ae at 


& 


JaNuUARY 31, 1888. 


This cause came on to be further heard at this term, the same 
having been argued by counsel at a former term; and thereupon, 
upon consideration thereof, it was ordered, adjudged, and decreed 
as follows, viz: 

That the bill of complaint filed in this cause by complainants, 
Thos. H. Miller, W. A. H. Miller,‘and M. Nichols, joined by her hus- 
band, A. J. Nichols, be, and the same is hereby, dismissed at the 
costs of the said complainants; and it is thereupon ordered by the 
court that the defendants therein do have and recover of and from 
the complainants their costs and charges about their defense in this 
behalf expended, to be taxed by the clerk of this court, and that 
execution issue therefor. 

It is further ordered, adjudged, and decreed that the cross-bill: of 
complaint filed in this cause by William Dunlap, John Graham, 
Virlinda M. Tilney, joined by her husband, R. P. Tilney; Mary C. 
Cook and John Cook, a minor, who sues by his next friend, Mary C. 
Cook, complainants therein, be, and the same is hereby, dismissed 
at the costs of said complainants; and it is thereupon ordered by 

the court that the defendants therein do have and recover of 
1212 and from the said complainants therein their.costs and re 

about their defense in this behalf expended, to be taxed by 
the clerk of this court, and that execution issue therefor. 

It is further ordered, adjudged, and decreed that the cross-bill of 
complaint filed in this cause by Martha R. Worrall, Edward P.Worrall, 
Alfred Worrall, E. R. Worrall, William C. Hodgin, Harriet Gillilan, 
joined by her husband, Henry P. Gillilan; Hattie Randolph, joined 

y — husband, C. W. Randolph; Emily Gifford, joined by her hus- 
band, M. A. Gifford; Ida May Chapin, joined by her husband, 
William Chapin; Elija B. Crew, Rachae Phipps, joined by her 
husband, Aaron Phipps; Martha Thomas, joi — husband, 
William Thomas; Re Bundy, Elizabeth De — by 
her husband, William De Wees; Zebulon Worrall, and John Wor- 
rall, complainants therein, be, and the same is hereby, dismissed at 
the costs of the said complainants; and it is thereupon ordered by 
the court that the defendants therein do have and recover of and 
from the said complainants therein their costs and charges about 
their defense in this behalf expended, to be taxed by the clerk of 
this court, and that execution issue therefor. 


January 31st, 1888. 
DON A. PARDEE, Judge. 


Endorsed: No. 88. Chancery.- Filed Jan’y 3ist, 1888. A. J. 
Houston, cl’k. 
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1218 In United States Ciroait Cour, in Northern Disltict of Tekej 


Wx. D. Fosrzr eal. — 
so 


v8. 
Texas & Paciric R’y Co. 
On bill in equity by— 


Tuomas H. Mitier e als., Complainants, 
5 we 


Texas & Paciric R’y Co. 4 als., Defendants. 


To the j of the circuit court of the United States for the north- 
ern district of Texas: 


The petition of Thomas H. Miller, Wm. A. H. Miller, Mary F. 
Nichols, and A. J. Nichols, the complainants in equity in the above- 
styled cause, respectfally shows that a final decree was rendered in. 
said court in said cause on the 31st day of January, 1888, and was 
adverse to the rights of petitioners; that the matter in dispute in 
said cause, exclusive of costs, exceeds the sum and value of five 
thousand dollars ; that petitioners conceive themselves aggrieved by 
said decree; wherefore petitioners now, at this term, when said decree 
was rendered and entered of record, while snlicitors for all of defend- 
ants are present in court, doth in open court pray an a to the 
Supreme Court of the United States from the of this court. 


Motion granted in court this 3ist day of Jan’y, 1888. 
nae DON YA. PARDEE, Judge. _ 


1214 Srate or Texas, County of Travis: 


I, Thomas H. Miller, ove of the com in cause No. 88, in 
ray do aclomaly ewent thes tha SademeeaSanii i= she foraging 
exas, emnly swear that the in 

petition for apnea! in said canes that the matter therein, exclusive 
of costs, cxceeds the sum and value of five thousand dollars is true, 


so help me God. 
THOS. H. MILLER. 
Sworn to and subecribed before me this the 6th day of January, 


A. D. 1887. a 
[smat.] A. T. PATRICK, 
Notary Public, Travis 


Endorsed: No. 88. Chancery. Filed Jan’y Sist, 1888. A. J 
Houston, cl’k, by Jas. D. Adams, dep’ty. 7 


ceieidinleteamviniiimstitaensiats saiiniaegntsemnnsdiialienaiaadaaitie Be * 


* 
Te Ree eee 
eS ao eee a 


dy a. ae Pet, a a ee . 
aoe ge he — ae *s ah ip kine és < 


Fe es ‘io en aoe ed ee rn 4 Da a 
Be ee nae gmk ea TE ee NE eee ere oon a 7} 3 4 ; Dee pe ur 
x ve as . 4 3 .. ge a ry 4 =~ of ee 8 eee Pa Me i ee al ie ee ee 
* : : ‘ P ys "- ‘ . 5 . " one « hes eee ? fe * fe & ® 
. ‘ ' parr 4 . 4, i 


1215 In the United States Circuit Court, Northern District of Texas, 
/ at Dallas. 


Ww. D. Foerér ef als. ve. Texas & Pacuric R’y Co. & als. 
On bill in equity by— 


Txos. H. Mituer, Wituiam A. H. Mitier, Mary F. Nicnots, and 
Anprew J. Nicnozs, Plaintiffs, 


| v8. 
Tue Texas & Paciric R’y Co. e als., Defendants. 


Ita ring to the court that the application for allowance of an 
ep the decree rendered in the above-styled cause in equi 
filed by the plaintiffs in equity, Thomas H. Miller, William A. H. 
Miller, Mary F. Nichols, and Andrew J. Nichols, is in due form, and 
that the matter in dispute, exclusive of costs, exceeds the sum or 
value of five thousand dollars, and the solicitors of all the defend- 
ants to the bill of the complainants, Thomas H. Miller, William A. 
H. Miller, Mary F. Nichols, and Andrew J. Nichols, being now 
present in court and having notice of said application for allowance 
of an appeal, the said’ appeal to the Supreme Court of the United 
States is granted and allowed as prayed for, and the security to be 
given, to consist of an appeal bond by said appellants that they will 
prosecute their appeal to effect and answer all costs if they sball fail 
to make good their plea, is fixed at three thousand dollars, and the 
bond now here presented and tendered by the appellants, with J. H. 
Collett and A. E. Hobicht as sureties, in the penal sum of three thou- 
sand dollars, is now here taken and approved. 


Jan’y 31st, 1888. “ 
DON A. PARDEE, Judge. 


1216 Inthe United States Circuit Court in and for the Dallas 
Division of the Northern District of Texas. 


In Re W. D. Foster et als. 
| v8. 
Tue Texas & Pactric Rat_way Company é als. 


On bill in equity by— 


Tuomas H. Mitten, Witiiam A. H. Micer, M. F. NICHOLS, and 
A. J. NicHois, Complainants, 


v8. 
Tue Texas & Pactrie-Raitway Company e als., Defendants. 


Know.all men by these presents that we, Thomas H. Miller, Wil- 
liam A. H. Miller, and Mary F. Nichols, joined by her husband, A. 
J. Nichols, plaintiffs, as principals, and A. E. Habicht and J. H. 
Collett, resident citizens of Travis county, State of Texas, as sureties, 
are held — firmly bound unto the defendants to said bill in equity 
in said suit, to wit, The Texas & Pacific Railway Company, The 


eg tke 


: pita, ee Pa i 


‘the United States for the northern district of Texas: 


‘Chapin; William 
Edward P. Worrall, Alfred 
Phipps J Martha Thomas, William 


wh 

each of us, 
ecutors, 
Witness our hands and seale this 


1888. 
Whereas the above-named obligors, Thomas H. Miller, William 


appeal to the Su 
cree rendered adverse to them in the above-styled cause in equity 
on the Sist day of January, A. D. 1888, by the said circuit‘court of 


Now, therefore, the condition of this obligation is such that if the 
above-named Thomas H. Miller, William A. H. Miller, Mary F. 
Nichols, and A. J. Nichols: shall prosecute their said appeal to effect 
and answer all costs if they shall fail to make good their plea, then 
= obligation shall be void ; otherwise to remain in full force and 

rtue. 

Witness our hands and seals this the — day of ——, A. D. 1888. 


THOS. H. L. 8. 
L. 8. 
L. 8. 
A. J. NICHOLS. L- 8. 
A. E. HABICHT. L. 8. 
J. H. COLLETT. L. 8. 
Witnesses: 
A. T. PATRICK. . 
GEO. W. LONG. 
W. D. McGEE. 
- Bond accepted Jan’y 31, ’88. | 
7 : DON A. PARDEE. Judge. 


1218 Srare or Texas, County of Travis: | 

a I, ca eee re citizen of Fa city, Travis county, 
exas, one sureties ing a bond 

in cause No 88, pending in conliela ; United Bats sponte court, 

at Dallas, Texas, being duly sworn, do solemnly swear that I am the 
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me, os sities Ce 


owner of y exceeding in value the sum of ten thousand dol; 


lars over and above property which is exempt by lew from forced 
sale and all debts and’ 
so help me God. 


iabilities of every kind existing against me, 
A. E. HABICHT. 


Z ly and subscribed before me this the 6th day of January, 
~~ [seat] A. T. PATRICK, 
Notary Public, Travis County, Texas. 


State oF Texas, County of Travis: 


I, J. H. Collett, a resident citizen of Austin city, Travis county, 
Texas, being one of the sureties signing the foregoing appeal bond 
in cause No. 88, pending in the United States circuit court, in equity, 
at Dallas, do solemnly swear that I am the owner of property ex- 
ceeding in value the sum of five thousand dollars over and above 
property which is exempt by law from forced sale and all debts and 
iabilities of every kind existing against me, so help me God. 

J. H. COLLETT. 


Poy to and subscribed before me this the 6th day of January, 
. D. 1888. , 
[SEAL. ] A. T. PATRICK, 
Notary Public, Travie Co., Tez. 


1219 Srare or Ti:xas, County of Travis: 


I, Thos. H. Miller, a resident citizen of Travis county, Texas, be- 
ing a principal in the foregoing appeal bond in cause No. 88, pend- 
ing in the United States circuit court, in equity, at Dallas, Texas, do 
solemnly swear that I am the owner of property exceeding in value 
the sum of twenty thousand dollars over and above property which 
is exempt by law from forced sale and above all debts and liabili- 
ties of every kind existing against me, so help me God. 

HOS. H. MILLER. 


Sworn to and subscribed before me this the 6th day of January, 
A. D. 1888. 


(SEAL. } A. T. PATRICK, 
Notary Public, Travis County, Texas. 
Endorsed: No. 88. Chancery. Filed Jan’y 3ilst, 1888. A. J. 
Houston, cl’k, by Jas. D. Adams, dep’ty. 
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W. D. Fosrzr deals. r 
v8. \ta 88. 
Texas & Pacrric R’y Co. 
On bill in equity by— ~ 


Tuomas H. Miter ef als., Complainants, 


ve. 
Texas & Pactric R’y Co. e als. Defendants. 


To the judges of thecircuit courtof the United States for the northern 
district of Texas, at Dallas: 

The petition of Edward P. Worrali, E. R. Worrall, Alfred Wor- 
rall, Rachael E. Phi Aaron Phi Martha R. Worrall, Martha 
Thomas, William T Rebecca W. Bundy, Elizabeth De Wees, 
William De Wees, Zebulon. Worrall, John . Worrall, Elija B. Crew, 

: ly Gifford, Pine A. Gifford, 
, Harriett 


Ida Ma Chapin, illiam Chapin, Emi 
Hattie Rando ph, Cameron W. Randol illilan, Henry 
W ts, in equity, in the 


P. Gillilan, and William C. H ; 
above-styled cause, respectfully shows that a final decree was ren- 
dered in said court in said cause on the 3ist day of January, A. D. 
1888, and was adverse to the rights of these petitioners; that the 
matter in dispute in said cause as to petitioners alone, exclusive of 
costs, exceeds the sum and value of five thousand dollars; that peti- 
tioners conceive themselves aggrieved by said decree; wherefore 
petitioners now, at this term, when said decree was rendered and 
entered of I , while _— for all the parties to rede cause os 
resent in court, do, in open court, y an to 
1221 bepeune Court of the United States trom the decree aforesaid 
rendered and entered in es this court. 


made in said petition for a 
dispute therein, exclusive of costs, exceeds sum and value of five 


thousand dollars is true, so help me God. 
T. L. WREN. 


Sworn to and subecribed before me, at Austin, Texas, this the 7th 
day fear} A. D. 1888. 
BEAL. 


R. C. SHELLEY, 
} Notary Public, Travis Co., Texas. 
Endorsed: No. 88. Chancery. Filed Jan’y Sist, 1888. A. J. 
Houston, ¢l’k, by Jas. D. Adams, deputy. 
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1222 ‘In U.S. Circuit Gourt, at’ Dallas. In Chancery.. 


Tuomas H. Micter & Others, Complainants, 
v8. > 
Texas & Pactiric R’w’y Co. & Others, Defendants. 


On this day came on to be heard in open court, counsel for all ti 


being present, the application of Edward P. Worrall (clerk will in- 
sert the other names) for appeal in the above cause, and, it appearing 
to the court that the amount involved in said suit as to said applicants 
exceeds the value of five thousand dollars, the said application 
e sum of 
one thousand dollars, and security in said sum in form of bond 


is granted, and the bond of said application is fixed at 


properly conditioned and signed by T. L. Wren & Henry H. Shelly 
as ro being presented in open court, the same is approved and 
ordered. 
Filed this Jan. 31st, 1888. 
DON A. PARDEE, Judge. 


1223 In the Circuit Court of the United States for the Northern 
District of Texas, at Dallas. In Equity. 


In Re W. D. Foster ef als. 


v8. 
Tue Texas & Paciric Rattway Company e als. 
On bill in equity by— 


Tuomas H. Mitier, Wititam A. H. Minter, Mary F. 
Nicnors, and A. J. Nicnots, Complainants, 
v8. No. 88. 
Tae Texas & Pacitric Rattway Company ée als., De- 
fendants. 


’ Know all men by. these presents that we, Edward P. Worrall, E. 
R. Worrall, Alf Worrall, Rachael E. Phipps, Aaron Phipps, 
Martha R. Worrall, Martha Thomas, William Thomas, Rebecca W’ 
Bundy, Elizabeth De Wees, William De Wees, Zebulon Worrall, 
John Worrall, Elija B. Crew, Ida May Chapin, Emily Gifford, 
Myroa A. G:fford, Hattie Randolph, Cameron W. Randolph, Harriett 
Gillilan, Henry P. Gillilan, and William C. Hodgen, defendants in 
said cause, as principles, and T. L. Wren and Henry E. Shelley, 
‘resident citizens of Travis county, State of Texas, as sureties, are 
held and firmly bound unto the complainants in said bill in equity 
in said suit, to wit; unto Thomas H. Miller, William A. H. Miller, 
Mary F. Nichols, and A. J. Nichols, and to the other defendaats in 
said cause, to wit, to The Texas & Pacific Railway Company, The 


Fort Worth & Denver City Railway Company, The Gulf, Colorado — 
Flizabe 


& Santa Fé Railway rating > th J. E. B. 
1224 Daggett, William Dunlap, Virlinda M. Filney, R. P. Filney, 

John Graham, Mary C. ,and John Cook, in the sum of 
one thousand dollars, to be paid to the said named obligees herein, 
their heirs and legal representatives; to which payment, well and 
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nal Speniee Seve cn appeal to theSupreme G 
ve an 
States to reverse the decree rendered adverse in 
styled cause, in equity,on the 31st day of January, A, D. 1888, b 
said cirenit court of the United States for the northern 
ne fifth wr wage’ is i 
Now, therefore, the condition Rae 
above-bounden principal obligors, 
te their eaid appeal to affect and Tanower ell costeif they shall 
il to make their plea, then this obli to be void; other- 
wise to remain of full force, virtue, and 
Witness our hands and seals (scrawls for seals) this the — day of 


—, A. D. 1888. 
EDWARD P. WORRALL, 
E. R. WORRALL, 
ALFRED WORRA 
RACHAEL E. PHIP 
AARON PHIPPS, 
MARTHA R. WORRALL, 
1225 MARTHA THOMAS, 
WILLIAM THOMAS, 
REBECCA W. BUNDY, 
ELIZABETH Ds WEES, 
WILLIAM Dz W 
ZEBULON WORRAL 
JOHN WORRALL, 
ELIJA B. CREW, 
IDA MAY CHAPIN; 
WILLIAM CHAPIN, 
EMILY GIFFORD, 
MYRON A. GIFFORD, 
HATTIE RANDOLPH, 
CAMERON W. RANDOLPH, 
HARRIETT GILLILAN, 
HENRY P. GILLILAN 
avy GakbNER UConn feeac} 
. heir Atiorney and Solicitor. 
7. L. WREN. ee 
HENRY E. SHELLY. * SEAL. 
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Witnesses : 


R. C. SHELLEY. 
HENRY A. LINN. 

PE ney tej omy ; Dewd:accepind in epen comet Jan'y Bist, 1888, 
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Tue Strate or Texas, County of Travis: wins Mas 


T. L. Wren and —— ——, both resident citizens of the city of 
Austin, Travis county, Texas, and both sureties signing the forego- 
ing appeal bond in cause No. 88, pending, in chancery, in the circuit 

court of the United States for the northern district of Texas, at 
1226 Dallas, fifth circuit, being each duly sworn,do depose and say, 

each for himself only and not for the other, that each is the 
owner of property in the State of Texas exceeding in value the sum 
of one thousand dollars over and above property which is exempt 
by the constitution and laws of the State of Texas from execution 
and forced sale and all debts and liabilities of every kind existing 


against them. 
T. L. WREN. 
HENRY E. SHELLEY. 


Sworn to and subscribed before me, at Austin, Texas, this the 7th 
day of January, A. D. 1888. 
[sza..} R. C. SHEELEY, 
Notary Public, Travis Co., Texas. 


Endorsed: No. 88. Chancery. Filed Jan’y 3ist, 1888. A. J. 
Houston, cl’k, by Jas. D. Adams, dep’ty. 


1227 In the Circuit Court of the United States for the Northern 
Dist. of Texas, at Dallas, Fifth District. 


W. D. Fosrer e ali. ‘ 
! No. 88. 


vs. 
Texas & Paciric R’y Co. 
On bill in equity by— 
Tuomas H. Miter ef al., Complainants, 


v8. 
Texas & Paciric R’y Co. e al., Defendants. 


To the judges of the circuit court of the United States for the north- 
ern district of Texas, at Dallas: — 


The petition of William Dunlap, Virlindd M. Tilney, joined by 
her husband, R. P. Tilney, John Graham, Mary C. Cook, feme 
sole, and John Cook, by his next friend, Mary C. Cook, complain- 
ants in their next cross-bill and defendants in the other proceeding 
in the above-styled cause, with respect represente— 

Thata final decree was rendered in said court in said cause on the 
3ist day of January, A. D. 1888, and was adverse to the rights of 
these petitioners ; that the matter in dispute in said cause, as to pe- 
titioners alone and exclusive of cost, exceeds the sum and value of 
five thousand dollars. These petitioners conceive themselves ag- 
grieved by said decree; wherefore petitioners now, at this term, 
when said decree was rendered and entered of record, while solic- 
itors for all the parties to said cause are present in court, do in open 


m ae bi. , ae m 
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Sa erik teals Sarees Sete 


Endorsed: No. 88 Chancery. Filed Jan’y. 1888, A. J. 
Houston, cl’k, by Jas. D. Adams, deputy. ~ ou 


12273 T. H. Mrirer 4 al. } 
vs. No.. 88. 
Texas & Pactric R. W. Co.¢4 al. 


On this day came on to be heard in court the petition of Wil- 
liam Dunlap, V. H. Tinley, R. P. Tinley, John Graham, Mary C. 
Cook, John Cook, by his next friend, Mary C. Cook, for appeal in the 
above cause, and, it appearing to the court that the matter in con- 
troversy in said suit as to said petitioners exceeds in value the sum 
of five thousand dollars, the said petition is in court, in the 
presence of all the parties to said suit, granted, and the security for 
such a is fixed at the sum of one d dollars, to be given 
in the of a bond, with good sureties, to be conditioned as re 
quired by statute and to be approved by the court. 


Jan’y 3ist, 1888. 
DON A. PARDEE, Judge. 


1228 Uwntrep Srates or America, Northern District of Texas: 


I, A. J. Houston, clerk of the United States cireuit court in and 
for oe northern oxvmomrti Texas, pr icc ee ee certify 
that ng reco a true correct pleadings, 
evidence, and decrees and other penteodio in cause 
No. 88 on the equity docket of said court, styled Wm. D. Foster ¢ 
al. ve. The Texas and Pacific Railroad Company 4 ai., all of which 
appears from the records of said court. 

n testimony whereof I have hereunto affixed the seal of said court, 
at Dallas, Texas, and thesignature of the clerk thereof, this 2nd dey 
of July, A. D. 1888. . 

[The Seal of the U. 8. Circuit Court, Northern Dist. Texas, Dallas.) 


A. J. HOUSTON, Clerk, 
By JAS. D. ADAMS, 
Deputy Clerk. 
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1229 In Supreme Court of the United States... 
Tuomas H. Miter et als., Appellants, 


v8. 
Texas AND Pactric Rartroap Co. eé als. and Witt1am DuniaP 4 
als, and MartHa R. WorRALL ef ale., Appellees. 


Appeal from judgment dismissing bill of complaint of Thomas H. 
Miller e als. 


Witiiam Dunap et als. and rae R. WorRRALL ¢ als., Appel- 
ants, 


v8. 
Texas AND Paciric Raitroap Co. e als. and Taomas H. Miter 
et als., Appellees. 


Appeal from the judgment dismissing cross-bill of William Dunlap 
et als. and Martha R. Worrall e¢ als. 


It is hereby agreed by the appellants and appellees in said appeals 
that the pleadings and orders in the State courtand removal papers 
and procedure as contained in the transcript of the State court record 
filed in the circuit court of ‘he United States and as contained in 

’ transcript of the case from the circuit court filed in the Supreme 
voart of the United States, commencing with the original petition 
of William D. Foster e ais. on page numbered one (hy in the tran- 
scr; filed in this court and filling the pages from the commence- 
wea: of said petition on page number one, consecutively, up to and 
inclvc'ing page one tae? 3 and thirty-nine of the original tran- 
script of the record as filed in this court, may be omitted from the 
printed vecord in this Court, and that the Court and counsel may 
refer to .he stipulation of the parties to this appeal as to what the 
transcript of the record in this Court shows as to the history and 
nature of the proceedings in the State court of Tarrant county, &., 

igned by « unsel and filed in this court, which will be found in the 
Jast part o: te printed record. : 

2nd. It :s iurther agreed that this Court may refer to the further 
stipulation of the parties that certain facts mentioned in said stipu- 
lation are proved by evidence contained in the original transcript 
of the record filed in this court instead of examining the evidence 
on the points me:*ioned in said stipulation, and that the evidence 
on such points be ..04 printed, which is as follows: 

I. As to the chats of deeds or transfers from E. M. Daggett down 


— to each of the orginal defendants passing whatever title or rights 


E. M. Daggett had divin to such defendants, omit such title papers 
in printing the record. ‘+ wit: 
Ist. In printing the record omii pages 140 to 174, inclusive, 
2nd. Omit page 179 auci the pages folicowing, gry i aag 3h such 
part of page 183 as will ‘nclude the signature of John F. Swayne, 
clerk, on page 185. 
1230 )=—_ 3rd. Omit pawe iL and the eee , consecutively, 
up to such part of page 200 as will include the signature of 
J. M. Hatstield, clerk, on page 200. 
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Appeal from the judgment dismissing the bill of complaint of Thos. 


‘Texas & Pacuric R’y Co. o als. and Tos. H. Miuuse o als. Ap- 
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912, inclusive. 

i 941, inclusive. 

II. Referring to the part of the stipulation about the William F. 
| , Omit in printing pages 953 to 973, inclusive. 

the stipulation as to heirship of J. R. Worrall 

orrall, omit in printing pages 1148 to 1206, inclu- 


F. G. MORRIS, 
Counsel for Thos. H. Miller e als. 
SAWNIE ROBERTSON, | 


Counsel for The Texas & ‘Ry Co. a ale. 
J. M. MORPHIS, 
Counsel for Martha R. Worralleale: 


1231 [Endorsed :] Sup. Court U.S. 1888, Oct’rterm. No. 1086. 
Thos. H. Miller e al., app’ts, vz. The Texas & Pacific Railway 
Co. ¢ al. Stipulation of counsel as to printing record. 


[Stamped :] Office Supreme Court U.S. Filed . 10, 1888. 
James Hf McKenney, clerk. on 


1232 In the Supreme Court of the United States. 
Tuos. H. M1tLer e als., Appellants, 
v8. 
Tsxas & Paciric R’y Co. dals.and Wu. Duntap e als. and Marrna 
R. WorkALL 4 als., Appeliees. 


H. Miiler e¢ al. 


Wm. Duxar ef als. and Mantua R. Worra.t ef als., Appellants, 
v8. 


pellees. , 
Appeal from judgment dismissing crose-bill of Wm. Dunlap 4 
| and Martha R. Worrall é als. sei ES 
It is agreed the appellants, appealing from the judgment dis- a 
missing the signal bill of complaint, and by the sinussid = 
appeal, and by the appellants appealing from the j gment dismise- “ 
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= ; é i eaid appeals, that the record 
ing the cross-bi!i and the appeliecs MEQ, ts endl prceedure in the 


in this court shows the followiyy ast" 145) thereof from the State 
State oder to ar.d —T7 the fog). pecord in: this cous’: 
court in addition to what *‘/prinied of Fm © hhimeell 
On the 10th of Marert/1884, Wittiangy wo. bet 1M. Foe 
as guardian for bis four minor child rAigy: John K. Fostec all resi- 
ter, A. Fostci, and I’. H. Foster, joine: 4 gheir suit of te spass to 
dent citizens of the State of Texas, inst, aeeovares in thia suit in 
try title to the 320 acres of land now ir) jae exne, apainst Mizabeth 
the district cour: of Tarrant cer: Naggett citizens of Tar- 
1283) «J. Daggett and her busband, © ARR roxas and Pacifie Fail- 
rant county, State of Texas, and The... Company. The #ort 
way Company, The Missouri. Pacific Rail WEAT: 6 Guy f, Colorado end 
Worth and Denver City Railway Company, 3 to be corporations 
Santa Fé meee | Company, they being all) ws of the State «if 
daly incorporated under anc by virtue of th. sisa the Missouri 
Texas, except the Missouri, Kansas and Tex@@\\ : ge. incorporated 
Pacific Railway Companies, whicl. are alleged ktistomi. These 
suder and by virtue of the iaws of the State 4B. e. 
». ginal plaintiffs are styled Wm. D. Foster et a! RNS x: apoif, 7 
‘aw ey «Ng their 


eeeemneanen 


Luring Mareh, 1884, all of the defendants, exc% 
Dazy ett, filed their answers, pleading net guiliy, and} 


ee ay : 4 ». -¢ value 
title and the statutes of limite tions and formal claim’ "ii errs , 
of improvements all4ged to bave been made on the land Rie a 
versy, whieh they sought to estavlish if plaiatifis snonid rea he Aaat 
lan . : : ’ ‘ ; = 


— 


On the %th of Ogteter, 1384, Thor. H. Miller, W. A. 1. Mi 
Z. P. Heasign, joined hy her husband, F. L. Houston, Mary FI%S 
Nichols, jotuedby her bushane, A. J. Nichols; A.5. Millerand Alma ~ 
Miller, the lotter a miner guing by her guardian, A.5S. Miller, all ~ 
resident citivens.of-the State of "Texas, by leave of the court, inter- 
vened in the aforementioned suit as plaintiffs, suing trespass to 
pain to th jand in cohtroversy against all of the other parties, 


intiffs and acfendants«, then it: the exse. These intervenere have 
stated, for cc n ventence, “luterveners, Thee. H. Miller 2 ale” 
On the 20th dey of April. 1°55. Williem Dunlap, a citizen of the ah 
State of Ohio; Mes M. €. (iewtum, joined by her husband, John 
Graham, citizens of ‘he Statetef Uline, and John Cook, a minor, 
sting by bis next friend @ad nacura! gugrtvan, Mery C. Cook, whe 
also sued in her own right, citizens of Siate of Ohio, by leave of 
the court, filed (reir pet tion and suit of trespass to try title lo 
1234 a half interest in the hod om controversy and for partition 
inst all the othe, pi'tie plaint:%, defendants, and inter- 
veners, in the case, excopt, Flmabeth J. Daggeti, who was aleo 
made a party defendant to U.ir wtervention by amendment Novew- 
ber 28, 1885, but by ameudai pation filed March 23, 1886, these 
interveners limited their suit to..v »qtion of trespass to try title to 
an undivided half interest in ihe 20d in controversy. They are 
styled, for convenience, “ Intervengrs 4m. Dunlap 4 ais.” 
On the 10th of December, 18*5 four of the interveners styled 
Thos. H. Miller e als. took a none iit ahd wore dismissed out of the 


| tion of H.. yh paianigar > Lye: 
7 and issues which were raised by the answers of the other defendants 
heretofore stated, and on January 5, 1886, said defendant, Eliza- 

ett, filed substantially the same answer to the interven- 


versy under the superior equitable title thereto secured by 

and survey by virtue of a valid land certificate in 1852, and. that 
the interveners, Dunlap ¢ als., cluimed the land under a 
the State wrongfully and unlawfully issued in 1868, giving the de- 


tails of the claims and praying that the legal 


tervene:s Wu. Dunlap é als. parties defendant to their suit of tres- 
pass tc ary title by amended petition against all parties in the case, 
aed a a 1885. a oni soem tesa  w | 
mm: wire same day, December original plainti i. 
LD. Foster 4 ele, took a nonsuit and were dismissed out of the case. 
Ou March 23, 1886, the interveners Thos. H. Miller 4 als. and the 
iuterveners Wm. Dunlap a als. took a nonsuit as to ho goannas 
tions, the Missouri, Kansas and Texas Railway Company the 
. Missouri Pacific Railway Company, and said corporations were dis- 
‘ py end oy ES of March, 1886, Martha. R. Worrall, 
‘- rvards, on 
“4 £. R. Worrall, Edward P. Worrall, Alfred Worrall, Zebulon Wor- 
<_-vall, “ohn Worrall, Rebecca W. Bundy, Rachel E. Phipps, joined 
» by her husband, Asron Phippe: Martha Thomas, joined by 
iza 


: od, Wi'4am Thomas; beth De Wees, joined by her hus- 
bas. Willem De Wees, all non-residents and citizens of other 


trespass 

Win. Dvolap ad sah we 

half ‘~-crest)—to try 

‘he 320 acew «ft land in controversy all 
artha R. 


c These inierveners are styled “ i 
oS ee ae the 


the same dev the interveners Wm. Dan! 
@ém interventio.. by Martha R. Worrall 4 
Fs ys that «'.+90 two sets of interveners were tenants in common 
Reach cthe:, each set of interveners claiming to own an undi- 

yidert u. (>. terest in the land in controversy. | 
2% The sec saazed by all the pariies to he euit: as it now 


2 


Pe 


504 
stood, before removal papers were filed, showed *that the inter- 


a. ; : 


THOMAS HB. 


MILLER ET Al. \% 


veners, Thos. H. Miller e als., claimed to own the agpericr equitable 
title to the land in controversy as devisees under the dast will and 
testament of Thos. P. Rutledge, deceased, which tithé They claimed 
was secured by a survey made of the land in @mt#oversy and re- 
turned to the general land office of Texas in 1852 dy virtue of a 
land certificate for 320 acres of land which had been issued to Thos. 


P. Rutledge. 
The two other sets of interveners, all of whom were non-residents 
of the State of Texas and citizens of other States than $e aimed 


the land in controversy, each set a half interest thea 
Adeline S. Worrall under a patent from the State o? ‘Tez 
in 1868 to the heirs of John Childress, their heirs or’ 
survey made by virtue of a part interest in a land certstheste: 
league and one labor of land which had been issuec to the: 


ssed from the State b 
heirs of John Childress by purchase and under ih 
tations. : 

While the case was in this condition, at the March tert, 
the district court of Tarrant county, being the first teri a\ 
the case was at issue as to all the parties or could have Been 
the two sets of non-resident interveners, styled Wm. vap 
and Martha R. Worrall e als., claiming to own the land ‘a 


sh 
cen: 


ants with each other, filed their applications and beuds for « 
1237 removal of this cause to the circuit court of the United States . 


for the northern district of Texas. The application: aod, 
bonds were in due form for removal of the cause under the removal 
act of 1867 (Revised Statutes of the United States, section 639), cuim- 
monly known as the local prejudice act, and also under «>» re- 
moval act of 1875. Under the first-mentioned act the applicants 
showed by their applications and affidavits that they are and were 
at the time of the institution of this suit citizens of other States than 
Texas, in the United States, giving their citizenship ; that the defeod- 
ants to their suit are) and were at the time of the institution of th is 
suit all citizens and corporations of the State of Texas (the railway 
companies then in the case being incorporated under the laws of the 
State of Texas); tha? the amouat in dispute exceeded, exclusive of 
costs, the value of five hundred dollars ; that applicants have reaso. 
to believe that, from prejudice and local influence, they would not bo 
ws 4g obtain justice in said State court—stating the grounds of their 
ief. : 

The —— having reference to the act of 1875 stated the citi- 
zenship of the moving parties as citizens of other States than Texas, 
as hereinbefore mentioned ; that the defendants to their suit, being 
the original defendants to the suit brought by Foster e al. and the 
interveners, Thos. H. Miller e als.,are and were at the time of the 


sec ll lin, 


. ; a a 
ers. panies being incorpornred unde: the laws of the State of c: 
SRE .. the matter in dispury exceeds, oxciusive of costs, the value 
13 !red dollars: that t said cause were is a controversy 
“Ps \~ sep citizens of different States which can be fully de- 
¥ ORS between them in the circuit court of the United States for 


oa > “gai corpo D 
sted States. The bonds for removal were in due form, 
. ont. Ss 
b SUIS - curt of Tarrant cc anty, Texas, granted the 
= jon the 20th day of “arch, 1386, and wort ae 
the United States circ:i« court for the northern tis- 


‘ra of said circuit court, being the April term, 1286, 
such of the northern district of Texas, the parties 
atthe Waco brs%... Gled in proper order the transcript of tho 
‘ft, and entered their cppearence in said circui 
mitcd States. The case was on the la 
‘ie name and style which it bore at the time of its 
. -tate court, to wit, Wm. D. Poster e al. va. 
rot Co. @ al., although the ortzival plai 
= ¢ no longer in the case, an® chis name 
Post very ly used throaghout the 
:,-apers, although the conterts of all 
. ££ bere A om the soit is was te rahe . 
Tmeoe ad to State court was made original - 
‘Sm «ad Pacific R’y Co. ¢ of, wich was overruled ey °, 


eit court, but, as nv ~biection ts Jon ' 
nv af the parties to the justolitkion of Whe clepeit . 
sates Cay Oe Ge aT oe ' 
»™ Se stated. ' 


EM, cuurt for said northern dis’ ~« 
ma *icle of the court, styled ¥ #, D.. 
: ... of the circuit court the intefveners, Thos. 
fam io transfer the cause to eqpity side of the 
» er —_ etc., which motion nnd subsequent 
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substantially the same as set forth in the pleadings in equity in the 


circuit court, which appear in the record. 
F. G. MORRIS, 


Counsel for Thos. H. Miller et al. 
SAWNIE ROBERTSON, 


Counsel for the Appellants, Wm. Dunlap 4 al. 
A. 8. LATHROP, 


Counsel for Appellees, The Texas & Pacifie R’y Co. 4 ale. 
J. M. MORPHIS, 
Counsel for Martha R. Worrall 4 al. 


1240 Fae ie 1. Sup. Court U.S. 1888, Oct. term. No. 
1086. Thos. H. Miller e al., app’ts, vs. The Texas & Pacific 
Railway Co. ef al. Stipulation of counsel as to contents of record & 


printing same, 
(Stam ah Ge Supreme Court U. S. Filed Sep. 10, 1888. 
. Me 


James ennef, clerk. 


1241 In the Supreme Court of the United States. 


Tuos. H. Miter et als., Appellants, 
v8. 


Texas & Pactric R’y Co. e als. and Wu. Duxtap a als. and 
Martua R. Worratt ef als., Appellees. 


Appeal from judgment dismissing the bill of complaint of Thos. H. 
Miller et al. | 


Wititam Dun ap ¢ als. and oe R. WorRALL et als., Appel- 
ants, 


Texas & Pactric R’y Co. and THs. H. MItier 4 als., Appellees. 


Appeal from the judgment dismissing the crose-bill of Wm. Dualap 
et als. and Martha R. Worral! af ala. 


In addition to the facts which may be considered as proved by 
evidence in the record that may be printed, to avoid printing many 
lengthy documents it is agreed by the parties to these that 
the transcript of the record contains evidence proving the following 
facts, in lieu of which evidence this agreement may be referred toas 
proving such facts, to wit: 

lst. Inasmuch es there is in the case a minor, John Cook, defend- 
ant to the bill of complaint of Thos. H. Miller e al., whose rights de- 
oe upon the same facts as do the rights of the adult defendants, 

illiam Dunlap e¢ als., but — whom the admissions in the an-. 
swers of said adults joined in by the ian ad litem of said minor 
may not be binding, it is admitted by said re ad litem that 
all the facts alleged in said co inants’ bill which are expressl 
admitted by defendants, Wm. Dunlap ef als., in their answer ont 
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made by virtue thereof of two-thirds of a league of land in said county, 
vpor which a patent was issued on the 20th day of September, 1854. 
F. G. MORRIS, 
Counsel for Thos. H. Miller et als. 
SAWNIE ROBERTSON, 
CARTER & WYNNE, 
Counsel for Appellants, Wm. Dunlap et al. 
nsel ‘ale “The Te mat de Pacif 
Cou or ; eras } 
, Railway Company et als. 
J. M. MORPHIS, 
Counsel for Martha R. Worrall et als. 


1244 “Endorsed :] No. 2. Sup. court U. S. 1886, Oct’r term. 

Nv. 1086. Thos. H. Miller e al., app’ts, vz. The Texas & Pa- 

cific Railway Co. eal. Stipulation of counsel as to contents of 
record & printing same. 

[Stamped :] Office Supreme Court U. 8S. Filed Sep. 10, 1888. 


James H. McKenney, clerk. 
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APPEAIS FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE NORTHERN DISTRICT OF TEXAS. 


BRIEF AND ARGUMENT FOR THOS. H. MILLER ser at., 


As appellants in their appeal and as appellees tn the other appeale 
mentioned for submission under Rule 20 of this court. 


The appeal of Thos. H. Miller et al. being from a decree dis- 
missing their bill of complaint on the merits and the other 
appeals mentioned being from the decree dismissing crous bills 
on the merits involving the same matters, this brief and argu- 


is oe 


ment for Thos. H. Miller et al. will be made to serve for their 
brief and argument as appellants in the main case and for them 
as appellees in the other appeals. 


1. General Statement of the Nature of the Controversy. — 
This suit involves the title to three hundred and twenty acres 
of land in Tarrant county, State of Texas, on which a part of 
the city of Fort Worth, Texas, is situated. 

The suit grows out of the location on said land, and ‘having 
the same surveyed at different times by two different land cer- 
tificates, upon one of which a patent issued. The dispute is, 
first, as to which of the locations and surveys shall prevail, 
and, second, as to the ownership of the same. Each location 
is claimed by several different parties. The land in contro- 
versy was first located and surveyed in 1852, by virtue of.a 
land certificate issued to Thomas P. Rutledge. The field notes of 
this survey and the land certificate by virtue of which the sur- 
vey was made were returned to the general land office of Texas 
during the year 1852. 

During the year 1868, a portion of a land certificate for one 
league and one labor of land (four thousand six hundred and 
five acres), which had been issued to the heirs of John Chil- 
dress, deceased, was located upon said three hundred and 
twenty acre tract of land by I. R. Worrall, for himself or his 
wife, Adeline S. Worrall, one of whom owned one-third of said 
certificate by purchase. The field notes of the survey made 
for the Rutledge certificate were adopted by the surveyor, and, 
prior to June 17, 1868, were returned to the general land office 
of Texas. A patent was issued June 17, 1868, to the heirs of 
John Childress, their heirs or assigns, on the latter survey. 

On the thirtieth day of September, 1869, I. R. Worrall and 
his wife, Adeline 8S. Worrall, executed a deed to E. M. Daggett, 
purporting to convey said land to him, in which deed it was 
recited that said property was the separate property of Adeline 
S. Worrall, wife of said I. R. Worrall. This deed was not ac- 
knowledged by the wife separate and apart from her husband 
after having the same explained to her by a duly authorized 
officer, as was required by the laws of Texas governing the 
conveyance of the separate property of married women. 

Adeline 8S. Worrall died intestate, and without issue, during 
1871, leaving her husband, I. R. Worrall, as heir to oné-half of 
her real property, and her brothers and sisters, who for con- 
venience have been designated in this suit as William Dunlap 
et al., as the heirs to the other half of her real property. = - 

I. R. Worrall died intestate during the year 1874, leaving his 
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mother, brothers and sisters as his heirs at tate, who have ben 


possession and 
ment of said land, on the death of lisa A. Foster, February 3, 
1881. 


Figs History of This Case in the State Court.—This litiga- 
tion was commenced in the district court of Tarrant county, 
Texas, on the tenth day of March, 1884, by said William D. 
Foster et al., claiming as heirs at law of Thomas’ P: Rutledge, 
deceased, who instituted a suit of trespass to try title against 
Toes tesa: p Macro Rye to bistery of Beate 
(See Record, pp. 502 to 606, as 

court proceedings.) In this form of action, in Texas, the plain- 
tiff or defendant may recover on the superior title, whether 
legal or equitable, and whether in possession or not, and against 
persons in or out of possession, who set up a claim to the land. 


lt ees 


The trial settles the title and affords complete relief to the party 
showing the best title, legal or equitable. 

On the twenty-seventh day of October, 1884, the appellants 
Thomas H. Miller et al., intervened in said suit by filing a 
petition of trespass to try title against the plaintiffs and de- 
fendants then in the case, thereby becoming plaintiffs as to all 
parties then in the suit. (Record, 502.) 

Afterwards, on the twentieth day of March, 1885, William 
Dunlap et als. intervened in said case as plaintiffs by filing a 
petition in trespass to try title against all persons in the case 
up to that time, claiming an undivided half interest in said 
land under the Childress patent as part of the heirs of Adeline 
8. Worrall. The intervenors, Thomas H. Miller et als., an- 
swered the petition of intervenors William Dunlap et als., and 
filed a cross bill or plea in reconvention to cancel the Childress 
patent and to clear the cloud created thereby on the title of 
Thomas H. Miller et als. 

The original defendants, the Texas & Pacific Railway Com- 
pany et als., had by this time answered the petitions of all the 
' parties who ‘sued as plaintiffs, being the original plaintiffs and 
the two sets of intervenor plaintiffs. 

At a subsequent term of court on the twenty-third day of 
December, 1885, the original plaintiffs, William D. Foste: et 
al., took a non-suit and retired from the case. (Record, 503.) 

Afterwards, on the twenty-third day of March, 1886, the in- | 
tervenor plaintiffs, Thomas H. Miller et al. and William Dun- 
lap et al., took a not-suit as to the Missouri Pacific Railway 
Company and the Missouri, Kansas & Texas Railway Com- 


pany. | 
On March 23, 1886, said Martha R. Worrall et als., filed their . 


petition of intervention as an action of trespass to try title . 


against all parties then in the case, claiming an undivided one- 
half interest in the land in controversy as co-tenants with the 
intervenors, William Dunlap et als., alleging themselves 
to be heirs of I. R. Worrall, who inherited one-half of the 
interest of Adeline 8. Worrall under the Childress patent. 


(Record, 503.) 


3. Removal Proceedings.—The intervenor plaintiffs, Wil- 
liam Dunlap et als., and intervenor plaintiffs, Martha R. Wor- 
rall et als., claiming the lands as co-tenants with each other 
under the Clildress patent, were all non-residents of Texas, 
and all of the parties defendant asto these intervenors, to-wit: 
The Texas & Pacific Railway Company et als., and Thomas H. 
Miller et als., were citizens and corporations of Texas; the 


At the March torm, 1898, intorvonors, William 1 
and Martha R. Worrall et als., filed removal:-pr D 
move this cnas: te tn ileed. States, Cbleaieeieaae aaiinie. 
Northern District of Texas under the local prejudice act of 
1867 and under the act of March 38,1878. The grounds of re- 
moval, under the latter act, were that there was & controversy 
in the suit between citizens of different States, to wit: The 
claim of all of said non-resident intervenors to the title to the 
land in controversy against all the other‘parties in the case, 
who were defendants as to said intervenors, and ere citizens 


contuatenay’ an bo wheter Vaneh uun-tacllanannn-aae 
original defendants in the case, the Texas & Pacific Railway 
Company et als., owned the title secured by Childress survey 
and patent. The removal was further applied for on the 
ground that the suit against the Texas & Pacific Railway 
Ne ee eee under the laws 

of the United States, was a suit “arising under the OConstita- 
tion and laws of the United States.” (Reodrd, 804.) 

The State District Court, on the twenty-ninth day of March, 
1886, granted the application to remove, and a transcript of the 
zecord was filed on the ———— day of ———- on the law side of 
the court, in the United States Circuit Court for the Northern 
District of Texas, at Waco, that being the place where the first 
session of said court was held in that district ater the removal 
was ordered. (Rec., 506.) 


4. Motion to Remand.—At the April term, 1996, © motion 


the. patent under which all the other parties in the case claimed, 
and being also unable to defend on the law side of the court . 
against the suit of trespass to try title brought against them by 
the intervenora, William Dunlap et als., and Martha R. Wor- 
rall et als., if it should be held that they or any of them held 
the legal title or any part thereof as claimed by them under 
the Childress title, they (the intervenors Thos. H. Miller et 
als.), filed a motion to transfer said case to the equity docket, 
with directions to replead in accordance with the rules of 
pleading and procedure obtaining in equity in said court, and 
that the intervenors Thos. H. Miller et als., be granted leave to 
file a bill in equity against all of the other parties in the case, 
all of whom claimed to own the legal title to the land claimed 
by each of them respectively under the patent to the heirs of 
John Childress their heirs or assigns. (Rec., 110.) 

This motion of the intervenors, Thos. H. Miller et als., was 
granted, and the case was transferred to the equity docket- 

(Rec., 112.) 


6. Repleading by all Parties.—The intervenors, Thos. H. 
Miller et als., filed their bill of complaint against all of the par- 
ties in the suit and certain of the co-tenants of the intervenors, 
Wm. Dunlap et als., and Martha R. Worrall et als., non-resi- ; 
dents of the State, who had not before intervened in the case 
and who would be joined in the answers of the said inter- 
venors, Martha R. Worrall et als. and Wm. Dunlap et als. 
(Rec., 112.) All of the parties made defendants in the com- 
plainant’s bill answered to the merits thereof in such time as 
was agreed upon by counsel. The original defendants, The 
Texas & Pacific Railway Company et als., answered separately 
from the intervenor defendants Wm. Dunlap et als. and Martha 
R. Worrall et als., and the latter two sets of parties (though 
virtually one set of parties recognizing the claims of each other 
to the half interest claimed by each in the land), filed separate 
answers and separate cross bills against the complainants 
Thos. H. Miller et als.. and the original defendants, the Texas & 
Pacific.Railway Company et als.; but as said answers and cross 
bills are nearly, if not quite, identical in their allegations and 
prayers for relief, they may be considered together as the joint 
answers and cross bill of said intervenor defendants Wm. 
Dunlap ét als. and. Martha R. Worrall et als.. (Rec.,.162-173, 
189-221.) By agreement of counsel the complainants and the 
original defendants were permitted to refer the former to the 
allegations in their bill and the latter to their answer, in an- | 
ewer to the cross bills in so far as the facts thus stated might be 


cross bills were thus. filed, each set of 
Lil sedensine: oaiele te that oceans 
to the cross bills. (Rec., 234.) Oe ee 


to all answers. 


7. General Statement of the Bill of compli 7 Thos. 
ity of the equitable title to the land in contz ‘- ray secured 
that the patent on’ the Childress survey wa a rongfully 
suit; ect up facta in reply to anticipated >»bjections to plain 
right to recover; averred the facts bearing on the comtrov 

as to who of the defendants owned such title as was se 

the ownership of such legal title, and asked the decision 
court as to who of the defendants owned said Childre 
with a view to reaching the same by decrees of 

the interest of the complainants. 


plainants, and that the transfer of the Rutledge title by M. T. 
Johnson, etc., be declared to be a cloud upon plaintiffs title, 
and canceled and held for naught. 


8. Particular Statement of the Bill of Complaint.—The is- 
sueé more particularly stated as raised by the pleadings were 
as follows: 

The appellants, plaintiffs below, allege the issuance to 
Thomas P, Rutledge, a single man, on March 20, 1839, of a con- 
ditional land certificate for three hundred and twenty acres of 
land, under an act of the Congress of the Republic of Texas, 
entitled ‘‘an act to extend to late emigrants, or those who may 
emigrate within a specified time, a donation of land,” p 
January 4, 1889, conditioned that he. remain . : 
within the republic of Texas, and do and perform any and all 
duties of other citizens for the term of three years, after, which 
he would. be entitled to an unconditional certificate for said 
quantity of land. That this certificate was reported as gen- 
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uine by the commissioners appointed and acting under the act 
of January 29, 1840, entitled ‘‘an act to detect fraudulent land 
certificates, and to provide for issuing patents to legal claim- 
ants.” 

‘That on February 9, 1846, said Rutledge having performed 
the conditions of said certificate, located the same on, and ob- 
tained a survey of, three hundred and twenty acres of land in 
Fannin county, Texas, field notes of which survey and said 
certificate were returned to the general land office of Texas 
January 12, 1848, where said conditional certificate and field 
notes have ever since remained. That said survey remained 
in full force until the location on the land in controversy by 
the unconditional certificate as hereinafter stated. | 

That on the twelfth day of October, 1846, an unconditional 
land certificate for three hundred and twenty acres of land, to 
be selected out of any of the public domain, was issued to 
Thomus P. Rutledge, and on December 11, 1857, was approved 
by the commissioner of claims, which was not for an additional 


quantity of land, but merely as an evidence of the progress of . 


the one right to the quantity of three hundred and twenty 
acres of land, which was conditional until this evidence of the 
performance of the conditions was issued. 

That on December 25, 1846, Thomas P. Rutledge married 
Eliza A. King, who remained his wife until his death. «. That 
Thomas P. Rutledge made his last will and testament on the 
seventh day of June, 1848, his wife being at that time enciente 
of a son, which was born on the twenty-third day of July, 1848, 
and was named William Rutledge. . 

9- Same.—That on the tenth day of January, 1850, Thomas 
P. Rutledge departed this life, leaving said will as his last will 
and testament, which was as follows: 


Tue State or TEXAs, 
GONZALES COUNTY. 
Know all men by these presents, that I, Thomas P. 


of the county and State aforesaid, being in good health and of 
of 


sound mind and memory, but knowing the | 
human life, do make, declare and publish this, my last will and 
testament: C 

First. I devise, will and bequeath unto my affectionate wife, 


' Eliza A. Rutledge, all of my estate, both real and personal, for 


and during the time and period of twenty-one years, from and 


. after my death. 


Second. I direct that all of my mares, being thirteen in 


: 


| ‘their female increase, for and during the 

| years from and after my death. 

= Third. { dineck Ghat my sald wite shall have al of the male 
increase of my said mares, for and during the period of twenty 

‘one years from and after my death. : 

i Fourth. I direct that all the rest of my personal 


: ‘sold by my executor, and applied to the de sword all m 

| legal debts and liabilities, and the remainder of the FrOCe 
‘said sale be given by my executor to my said wife... 

Fifth. I direct that after the expiration of twenty-one years 
from and after my death, all of my estate, both real and per- 
‘sonal, shall be owned and enjoyed by my ( 
‘children, by my said wife. T. P. Ro | 

Sixth: I devise and bequeath one yearling colt, called Bois 
-@ Arc, to W. A. H. Miller, and the said Miller is to let my said 
mares to said colt, to be kept as a stallion, without making any 
‘charge for my said mares. 

Seventh. In the event of the death of my sald wits without 
-offspring by me at her death, which may survive her, I direct - 
that all of my estate, real and personal, shall be owned equally 
+ by the children of Alsey 8. Miller, which may survive me, 
— which he may have by his present wife. 


ee : | —10— 


ths = séribed our names in the presence of each other and of the tes~ 
a 3°: Aaiter, this seventh day of June, 1848. 

=i ay aye . eo SAMUEL BaRgow. 
peaias<, 2 °°. . te .:. Wiitram H. Stewart. 
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13. Same.—It was alleged that prior to the 
debts of the estate had been settled and satisfied, and that 
neither said land nor said land certificates had been sold by 
‘Thos. P. Rutledge, his executor, heirs or devisees. 


said T. P. Rutledge complainants are not informed, and are 
therefore unable to state, some person whose name is unknown 
to complainants, but who complainants are informed and be- 
lieve, and therefore allege, had authority to act for said Thos. 


5 


P. Rutledge, and whose acts were ratified and 
by said Eliza Foster and William Rutledge, and ata time when. 
plaintiffs had no right to interfere with the control or 

ment of said certificates or lands, caused said unconditionak 
certificates to be located according to law on the land in con- 
troversy in this suit which was then vacant, u 

public domain, and on January 8, 1852, the same was duly sur- 
veyed by the proper surveyor by virtue of said unconditional 
certificate, and being duly approved and recorded by the dis- 
trict surveyor, the field. notes of said land, together with said. 
unconditional certificate, were, on the fourth day of October, 
1852, filed in the general land office of Texas, and that the 
fact of such filing was duly entered in the register of ‘‘third 
class” claims kept in said office, and that said certificate re-. 
mained in said office with said file until after the year 1868, and. 
was never removed from the general land office by complain-. 
ante or any of them, or with their authority or consent, nor did 
any of them ever acquiesce in any such removal of said cer- 


Sg, Gameé.—That on the fourteenth day of July, 1854, Wil- 
MiuMedge, the only offspring of Thos. P. Rutledge, de~ 


parted this life, and it nites names 

wife of said Thos. P. Rutledge (whe @ 

would die without offspring by said 1 

which might survive her,. whereupon, t 

said will, a life estate sprang up im oid © 

property in controversy in this suit with a ¢ 

the complainants, Thos. H. and: W. A. Hi. Ger eat 
Nichols, and that all authority: ‘whieh esyeme Gap? 
under previous ownership of said: land ea@ em 

any act or acts about said location: and 

said plaintiffs becoming so vested with the 

thereto in remainder, and that none ‘of 

after authorized any person or persons’ to 

certificates from the general land offies er #8:i& € 
abandon or disturb the location on the lan@ as ") —— 
to do any act or thing about said location @F @@ | 
and that plaintiffs did not, nor did any: of. 
ner, abandon or disturb said location and : ats 
controversy. 
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16. Same.—Plaintiffs allege that Henry B Bé aden ran, Ge 
9, 1852, having authority, as plaintiffs believe Gil 5 A. 
manage the location in controversy for the then ogaammEns 
M. T. Johnson in charge thereof to act for Beax 
and that M. T. Johnson by virtue thereof contin} 
authority over said location until June 23, 1855;.'% 

E. M. Daggett conspired to cheat and defraud: the @ 
said location, and said Johnson for this purpose. ¢ 

. deed thereto to said E. M. Daggett, and delivered'p 
said land to E. M. Daggett, who placed said deed oa 
thus clouding plaintiff’s title thereto. 


18. Same.—That in 1867 the Commissioner of! 
Land Office caused said survey to be delineated ané « 
as valid on the official map of Tarrant county. 


19. Same.—That Eliza A. Foster died February 2, we, 
whereupon plaintiffs first acquired their right to the pesammiiam 
and enjoyment of said land, though the equitable title tm 
had been vested in plaintiffs ever since the death of 
Rutledge, the only offspring of Thomas P. Rutledge, July 34, 
1854. 


20. Same.—That Adeline 8. Worrall, wife of I. ‘R.* 
having become the owner by transfers as her separate p 
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; Ha on May 12, 1873, Mary Johnson (daughter 
maife of John Chitdress by her second husband, 
sd and conveved by deed all her interest in 
Daggett, it being alleged that the Childress. 
med to perfect the headright claim of John 


1 for a league and labor of land to which he. 
neac of a family on emigrating to Texas, 


@ ee * 
a2, 


4 . 
we 
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and that one-third of the wife’s one-half community interest . 
in the headright claim had descended to her daughter on her _. 
death, and that the certificate when issued was to satisfy the 
‘community interest of the wife as well as the husband, ard be- 
longed, one-third of the mother’s interest, or one-sixth of the 
whole, to Mary Johnson, and the remainder to George and 
John Childress in equal parts. 


22. Same.—tThe bill then charged that each of the original 
defendants was in possession in fraud of plaintiff's rights and 
claimed parts of the land in controversy under E. M. Daggett, 
and under the Childress patent through E. M. Daggett, both 
through I. R. Worrall and Adeline 8. Worrall’s deed to Daggett 
and through the deeds from George Childress and Mary John- 
son to E. M. Daggett, claiming that the latter were sufficient 
‘to vest the title passed by the patent to E. M. Daggett, inde- 
pendent of the deed from Worrall and wife. The bill traced 
the claims of part of the original defendants to specific portions 
of the three hundred and twenty acre tract; charged that other 
original defendants set up the same character of claim to other 
parts, but what parts complainants were not informed, and 
‘prayed that such defendants might set out in their answer a 
full description of the parts claimed by them, which they did 
in their answers. That plaintiffs are advised and aver that the 
intervenor defendants, Wm. Dunlap et als. and Martha R. Wor- 
rall et als. own the legal title passed by the patent under -Ade- 
line 8. Worrall, that they were setting up claim to the legal title 
to said land under said patent through Adeline 8. Worrall, and 
that they were threatening to take possession of said land and 
‘were suing plaintiffs on said claim of title. 


23. Same.—Plaintiffs further state, as excuses for their de- 
Jay and inattention to their title to said land, and as otherwise 
explanatory of their conduct, that they never had any infor- 
mation, belief or knowledge of the existence or probate of said 
will of Rutledge, or of any will of T. P. Rutledge under which 
they claim, until some time during the month of September, 
1884, and that until the summer of 1884 they never had any in- 
formation, or matter or thing brought to their attention or no- 
tice, which did or should have put them on inquiry as to the . 
existence of any such will; and that the plaintiff M. F. Nich- © 
ols never knew of, or had any information about or concern- 
ing said location, or said Rutledge land certificate, and knew 
not that such location existed, until during the spring or sum- 
mer months of 1884, and that plaintiffs Thomas H. Miller and 
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‘ Sane ‘ xe and forfeited, enlentally and without 
muaoinanesteners of said Rutledge certificate and 

Sy de aused to be withdrawn, said certificate 
, \ und, office, and kept or caused it ¢0 be kept 
SOT tar Hose until after the year 1876. — 
Wem rts armhe*the year of 1876, two of piaintifis, to 
a i% a4 GY ibe ey: H. Miller, learned thet.cuch land 
—_— sp Gard tacks fed to said Rutledge, ead having 
‘els Gee, Gar NY “3 e said location on é¢he land in 
hea. oq i :-said, certificate, but having ex- 
_. . o 7 ¥ » the general land office, and 
( certificate with the files of said 
a "(whos weresthen partners in real 
. > businegs under the firm name of 

a Sght said certificate was Jost, and 
on | hat they otherwise had any in- 
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That after 1868, and , 
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before 1876 (plaintiffs are not informed more accurately as to 
the date) E. M. Daggett withdrew or caused to be withdrawn 
said certificate from the land office, as before stated. That W. 
A. H. Miller and T. H. Miller, in ignorance of their rights, ac- 
cepted said power of attorney from Eliza A. Foster, by which 
she authorized them to demand and receive any land certificate 
or lands to which she was entitled as the widow of Thos. P. 
Rutledge, deceased; and especially to take charge of and re- 
duce to their possession said unconditional land certificate No. 
134, issued to said Rutledge, and to sell said land or certificate, 
making title in her name. That said power contained the 
words: ‘This power of attorney is coupled with a one-half in- 
terest, and is irrevocable,” which clause these plaintiffs at first 


believed conveyed the:n an interest in said certificate, and 


therefore stated then, by affidavit filed in the land office, that 
they owned a one-half interest in said certificate, which state- 
ment was based on a construction of said power of attorney 
which they afterwards were and are now advised and believe 
was an incorrect construction, inasmuch as said instrument 
authorized them to sell said certificate and make title in the 
name of Eliza Ann Foster. They now aver that the words 
one-half interest referred to the proceeds of the sale authorized 
and directed by the power. 

That still acting without any information or belief of plain- 
iffs owning any right in said certificate themselves, said two 
of plaintiffs, believing said certificate lost, and said survey 
forfeited for the reasons aforesaid, proceeded to act for said 
Eliza Foster under said power of attorney, treating said cer- 
tificate as her property, and obtained a duplicate thereof for 
said Eliza Foster, and as her attorney caused the said dupli- 
cate certificate to be located elsewhere in this State, and ob- 
tained patents therefor to Thomas P. Rutledge, to whom alone 
could patents issue on said certificate. That said two of plain- 
tiffs, W. A. H. and T. H. Miller, sold said land for Eliza A. 
Foster, and made deeds in her name by W. A. H. and T. H. 
Miller as her attorneys in fact, to persons who are not 
to this suit, or claiming any interest in the land involved in 
this suit. 

Plaintiffs say that these facts are, and will be, urged by de- 
fendants against the rights of said two of plaintiffs, W. A. H. 
and T. H. Miller, although they acted in ignorance of their 
rights and not for themselves, but as agents for Eliza A. Foster, 
and notwithstanding none of the claimants to the land in con- 
troversy were in any manner injured by this conduct, all 
claims of all the defendants having accrued long before 1876. 
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i that they be decreed to convey the 
same to fp " the cloutl I treated by other convey- 
ance to deter . other parties not having title be 
cleared, and thi Be » placed in possession of the land 
| in controversy.:. 
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25. Pleadis iil Be 2, et als. and Martha R. Wor- 
rall et ais., Interval mMdiints.—The intervenor defend- - 
ants William Daa pd an Martha R. Worrall et als. 
raised issues by thel= ‘ Betts ich will be stated in the fol- 
lowing order for conve ~ BY i 

. First. They insist tii a Mxment of the district:court of - 
, > Gonzales county at 5 y will of Thomas P. Rutledge 
referred to by plaintiff s.1 Was valid and binding on plain- 


tiffs, averring that the ‘Sim ey illiam Rutledge was a party 
thereto, that a guardian 4 cod } was duly appointed and rep- 
resented him. gee, 

Second. That if the jedginess setting aside the will was not 
binding on plaintiff, the unconditional land certificate was per- 
sonal property, and the will having Qirected the sale of all - 
personal property and the giving of the balance of 
thereof to Rutledge’s wife, after paying debts, and the cer 
tificate mentioned not having been sold, belonged to the sur- 
viving wife of Rutledge under the will. 

4 Third. That by the marriage of Thos. P. Rutledge in 1846, 
‘ his land certificate being personal property (as these defend- 

) ants claim), it became the common property of .1 and 
his wife, and that, therefore, only one-half ‘Swas sub- 

ject to disposition by hie will, and that as solani naleaes 

terest in said certificate as well as a life estate in the bther half 

after the death of William Rutledge in 1854, wife. 

hada right in 1876 to float or duplicate the whole esitificate- 

and relocate it else vhere, which she and Thos. H. Miller andi 

W. A. H. Miller, acting together, did in 1876, referring to the 

action taken by T. H. & W. A. H. Miller in 1876 under power 

of attorney from Eliza A. Foster as mentioned in plaiatiffe’ 


pleadings. e 4 


i ene 
tional certificate in Fannin county in 1846 was valid and ap- 
proved and in full force when the location of the unconditional 
certificate was made on the land in controversy, which they 
claim rendered the latter location inoperative, null and void. 

Fifth. That the Rutledge location on the land in controversy 
was invalid because said land had been first surveyed for the 
Wm. F. Sparks certificate number 104, issued by the Board of 
Land Commissioners of Sabine county for one league and one 
labor of land, which location remained valid on the eighth day 
of January, 1852, and until about February 9, 1852. 

Sixth. That although the Rutledge survey was dated Janu- 
ary 8, 1852, and was later on certified by the surveyor to have 
been made on the day and date thereof, yet that it was not in 
fact made until after the passage of the act of February 10, 
1852, reserving from location except by member of Peters’ 
colony, a large body of land including the land in contreversy, 
wherefore this survey was null and void at the time it was 
made, and did not become valid upon the repeal in 1854 of the 
reservation act. That the field notes had been antedated by 
the surveyor, or that the date as first written had been 
changed. | 

Seventh. That if the Rutledge location on the land in contro- 
versy was ever valid, it was, prior to 1857, held: invalid by a 
ruling of the Commissioner of the General Land Office, and was 
abandoned by M. T. Johnson, who, having authority as these 
defendants allege to control the certificate, acquiesced in said 
ruling, and during the year 1857 abondoned said location and 
withdrew the certificate from the Land Office for relocation, 
and that no steps were ever taken by anyone to have said rul- 
ing set aside or reversed. 

Eighth. That the Rutledge location was not complete, but 
that in order to complete the same the conditional certificate 
should have been returned to the General Land Office and pat- 
ent fees paid, otherwise the owners thereof might have held 
from location by others two tracte of land, one by the condi- 
tional and another by the unconditional certificate. 

Ninth. That if said location and survey on the land in con- 
troversy had not been abandoned, M. T. Johnson and E. M. 
Daggett negligently permitted said file to remain in the 
tion mentioned, whereby I. R. Worrall, acting for his 
Adeline 8. Worrall, was misled, and in May, 1868, located in 
good faith a part of his wife’s one-third interest in the Chil- 
dress certificate upon said land and obtained a patent thereon, 
and that these intervenor defendants will lose three hundred 


of November 29, 1871, because the certificate by which the 
game was made was withdrawn by M. T. Johneon, as before 
alleged by them, for relocation prior to 1857; and was by him 
given to E. M. Daggett in 1867 or 1868, who kept it out of the 
Land Office until more than eight months after the passage of 
said law of November 29, 1871, and until some time in the year 
1881, when it was returned to’ the Land Office by E. M. 


Eleventh. That the acts of plaintiffs W. A. H.andT. H. Miller, 
in acting as attorneys in fact for Eliza A. Foster in obtaining a 
duplicate and locating elsewhere in 1876, as admitted in plain- 
tiffe’ bill, show an abandonment of the Rutledge location, and 


— 2) — 
of transferring, it is alleged, was usual and customary at that 
time, and authorized any subsequent véndee to insert his name 
as assignee, and that subsequent to its location and prior to 
1855, M. T. Johnson having purchased said certificate of Brin- 
son, inserted his (Johnson’s) name as assignee in the transfer, 
and deposited the transfer in the general land office among the 
files of said location, where they are informed it remained from 
prior to.1855 until 1868, when they are informed it was either 
abstracted by some one without authority or lost or destroyed. 
That, after making and causing to be made, diligent search for 
said transfer, the same can not be found. They further say: 
‘‘However, if these defendants are mistaken as to said Rut- 
ledge executing said transfer aforesaid, then they aver the said 
Rutledge did, prior to his death, sell and dsliver said certificate 
to said Brinson, who sold the same to said M. T. Johnson.” 


27. Same.—These defendants make about the same allega- 
tions as the other defendants to maintain that the plaintiffs 
are bound by the judgment setting aside the will of Rutledge, 
and also allege that. the land in controversy was community 
property of Rutledge and his wife, and that only half of it was 
subject to disposition by his will, if he did not sell it; that his 
wife, by suing to set aside the will, elected to take against the 
will, and was not bound by the disposition of her half of the 
land, even if the will was not annulled by the judgment. 
(Paragraph 11, Record, p__.) 


* 2. Same.—In reference to the Childress survey and patent, 
these original defendants say in answer to plaintiffs and to the 
pleadings of intervenor defendants Wm. Dunlap et als., and 
Martha.R. Worrall, et als.: That the Childress location sur- 
vey and patent were made in disregard of these defendants’ 
rights, and without the knowledge or consent of said E. M. 
Daggett, who was the true owner of said land by reason of the 
location and survey of said Rutledge certificate and convey- 
ance to him by M. T. Johnson, and also under the statutes of 
limitation of three and five years, because of three years pos- 
session under said Rutledge location. That I. R. Worrall, with 
intent to defraud said Daggett, and without his authority, 
knowledge or consent, abstracted and withdrew said certificate 
_ from the general land office, so as to make said Rutledge 

location appear to be forfeited, and did thereby impose upon 
and deceive the Commissioner of the General Land Office, and 
secure the issuance of said patent to the heirs of John Chil- 
dress, deceased. That the purchases of the Childress title, 
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made by Daggett of George Childress, Mary Johnson and Ade- 
tine 8.. Worrall and I. R. Worrall, were made to buy his peace, 
rather than incur the expense and trouble of litigation to have 
said patent canceled, and the cloud thereby cast removed from 
his title. 


29. Same.—These defendants claim, however, to own what- 
ever title to the land in controversy the Childress survey and 
patent secured, and on this point they make a great many 
propositions which may be stated substantially as follows with- 
out preserving the order in which these defendants state their 
positions: . 

These defendants, claiming the Childress title through George 
Childress and Mary Johnson for the purpose of showing that 
neither I. R. Worrall nor his wife Adeline acquired any interest 
in the land in controversy under the conveyance by John Chil- 
dress to John A. Green, and from Green to Worrall, aver that 
prior to May 15, 1867, and prior to the location of the Childress 
certificate on the land in controversy, I. R. Worrall, before 


here in controversy, which Green made on May 15, 1867, to I. 
R. Worrall, who took a transfer from Green with name of the 
Grantee left blank, and inserted therein his wife’s name as 


30. Same.—That if they are mistake in the foregoing stute- 
ment, then they say that on May 15, 1867, John A. Green 


wife was made to recognize and carry out this partition, for 
which purpose the deed of Worrall and wife was valid; and 
that the ratification by George Childress of an agreement made 
with Green by certain relatives of George Childress without 
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authority of George Childress, should not prejudice these de- 
fendante’ rights to the Childress title which they acquired from 

Childress before he ratified said agreement. They also 
state that at the time John Childress sold a third interest in the 
Childress certificate he sold another third interest which passed 
by mesne assignments to I. R. Worrall by September 21, 1869. 


31. Same.—That on February 5, 1869, said E. M. Daggett, 
acting in good faith, and without notice of the claim of Wor- 
rall and wife, or either of them, and for a valuable considera- 
tion paid, purchased said three hundred and twenty acres of 
land from said George Childress, who then claimed to be, and 
was believed by E. M. Daggett to be, the sole heir at law of 
John Childress, deceased, and took from him a general war- 
ranty deed. 


32. Same.—That if I. R. Worrall and wife, or either of 
them, had any interest in the Childress claim to the land in 
controversy at the time they made the deed to E. M. Daggett, 
which is described in plaintiffs’ bill, such interest was not the 
separate property of Adeline 8. Worrall, but was purchased 
with community funds of Worrall and wife, and was commu- 
nity property, the title to which passed by the deed of Worrall 
alone; that the recital in the deed that the said land was the 
separate property of Adeline 8. Worrall was in fact untrue, 
and was inserted therein through inadvertence and mistake, 
and without the knowledge or consent of said Daggett, who 
accepted the same without knowing that said recital was 
therein contained. 


33. Same.—These defendants, in further support of said 
alleged void deed from Adeline 8. Worrall, say that the proper 
acknowledgment was taken, and that the only defect is in 
the omission of the notary public to properly certify the real 
facts. They further plead the warranty of I. R. Worrall as 
operating to pass the after acquired title from his wife by in- 
heritance against the cross bill of defendants Martha R. Wor- 
rall et als., who claim through I. R. Worrall. 


34. Same.—Defendants, in support of their title against 
plaintiffs’ and intervenor defendants’ cross bills, plead a com- 
pliance with the terms of the several statutes of limitations, to 
wit, the three, five and ten years statutes, under which they 
claim to have acquired title. 


35. Same.—These defendants plead a regular chain of 


meer, 


tramatest:toeus : £8: Baggett; deeainsliaaaaniailibn ieee 
to the respective portions of the land in claimed 
by each of them respectively, which is conceded by all parties 
to be sufficient to pass to these defendants whatever claim of 
title E. M. Daggett may have had to the land in controversy. 
(Record, 507.) 


36. Seme.—These defendants, ini the eveds! that tiielt title 
to the land should not prevail, seek affirmative relief, without 
filing a cross bill, but on the facts stated in their answer look- 
ing to a recovery against plaintiffs of the value of improve- 
ments alleged to have been made in good faith, as required by 
the laws of this State, to entitle a defendant, on being cast in 
the suit to recover the value of his improvements, or force the 
plaintiff to take the value of the land to be assessed by the 
court without improvements, upon the value of the land 
without improvements being pleaded, which is not pleaded by 
defendants. 

The Texas & Pacific Railway Company also seek, on facts 
stated in their answer, without filing a cross bill, to have the 
land claimed by them condemned for railroad purposes. 


37. Same.—All o defendants denied all fraud dbimaina 
against them in the bill, and denied by reference thereto with 
particularity all parts of plaintiffs’ bill which were inconsis- 
tent with the positions assum, . by defendants in their 
tive answers. None of the answers were made under oath, 
this being waived by plaintiffs. 


38. Dismissal of the Bill and Cross Bilis and Appeais.— 
After trial at a previous term of the circuit court, the court, at 
the January term, 1888, dismissed the plaintiffe’ bill on the mer- 
its, and also the cross bills of the intervenor defendants, Wil- 
liam Dunlap et al. and Martha R. Worrall et al., and plaintiffs, 
and said intervenor defendants appealed. (Record, 490, 499.) 


— 


ASSIGNMENT OF ERRORS. 
I. 


39. The court below erred in not holding that the jedgment rea- 
dered in October, 1852, by the district court of Gonzales county, 
Texas, adjudging the will of Thos. P. Rutledge invalid, and esting 
the same aside, was not binding on these complainants. 


pk ae 
IL. - 


40. The court below erred in not holding that these complainants 
took a vested remainder, under Rutledge’s will, in the Rutledge loca- 
tion and survey on the land in controversy, on the death of William 
Rutledge, only offspring of Thos. P. Rutledge, July 14, 1854, subject 
only to the life estate acquired at the same time by Eliza A. Foster, 
relict of Thos. P. Rutledge, deceased. 


III. 


41. The court below should have held that the Rutledge location 
and survey were valid, and constituted a valid subsisting equitable 
title to the land in controversy, in. 1868, when the Childress location, 
survey and patent were made, of which the defendants and those 
through whom they claim had notice. 


IV. 


42. The court below erred in not holding that the complainant’s 
title was not forfeited under the provisions of the act of the Legisla- 
ture of Texas, passed November 29, 1871, by the withdrawal of the 
Thos. P. Rutledge unconditional land certificate from the general land 
Office, without plaintiff's knowledge or consent, or by the failure to re- 
turn said certificate within eight months after the passage of said act. 


V. 


43, The court below erred in not holding that none of plaintiffs 
lost or forfeited their rights under the circumstances of this case, as & 
consequence of the acts of W. A. H. and T. H. Miller in obtaining a 
duplicate of the Ratledge certificate, as agents for Eliza A. Foster, 
and obtaining, in her, interest, a patent to land elsewhere, and selling 
the same in her name, in ignorance of their rights, and through mis- 
take caused by those through whom all of the defendants claim. 


VI. 


44. The court below should have held that the defendants failed to 
prove that Thos. P. Rutledge was, prior to his death, divested of the 
title to his conditional or unconditional headright land certificate, or 
the right evidenced by said certificates, or of any land located by vir- 
tue thereof. : 


VIL. 


45. The court below should have held that the original defendante, 
the Texas & Pacific Railway Company et als., had not acquired title 
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of them under the statates of limitation. 


46. ‘he court below should have held that the complainants’ title 


was not a étale demand, and they were not barred by laches from 
prosecuting this suit against the original defendants, or the intervenor 
defendants, Wm. Dunlap et als. and Martha BR. Worrall et als. . 


IX. 


4. ‘The court below erred in not granting the plaintiffs the relief 
rrayed for in their bill, with » denial of the affirmative relief which the 
Hr as ane a for in their answer, without filing a cross 


I. 


The court below erred in not holding that the jedgment rend- 
ered in October, 1852, by the district court of Gonzales county, Texas, 
adjudging the will of Thos. P. Rutledge invalid and setting the same 
aside, was not binding on these complainants. — 


48. The Effect of the Judgment Probating the Will.—The 
will was probated in the county court of Gonzales county un- 


der the provisions of the act of March 20, 1848 (Rec., 368-266), 


entitled, ‘‘An act to regulate proceedings in the county court 
pertaining to estates of deceased persons.” (General Laws of 
Texas, vol. II, 235; Hartley’s Digest, art. 1110 to 1246.) Under 


Section 2, Hartley’s Digest, art. 1111: 
That all applications for the probate of pi ee rer Prcewess « 


mentary, or of administration, shall be in writing and filed with the 
clerk of the court. Upon the filing of any such application, it shall 

be the duty of the clerk to give at least ten days notice thereof, by ad- 
‘vertisement posted at the court house, and at two other public places 
in the county, not in the same city or town; and proof that sack 
action Sno Geepgiveney @ ho eninertiiedainnierss a Sarr 
fore any action shall be had on such application. 


to the land in controversy, or barred the rights of te pitta o: ode 


aw 96 
Section 7, Hartley’s Digest, art. 1116: 


That when application is made for the probate of a will, any person 
interested in the estate of the testator may, at any time before trial, 
file his opposition thereto in writing, etc. 


Section 3, Hartley’s Digest, art. 1112: 


49. Same.—The will of Thos. P. Rutledge was probated on 
application of Alsey 8S. Miller, the executor named in the will, 
at the April term, 1850, of the county court of Gonzales county, 
after due notice as required by the above provisions. (Record, 
263-266.) The judgment thus establishing the will, conclu- 
sively established, not only ite due and legal execution asa 
will, but also its legal validity; and such judgments, like other 
judgments of courts of general jurisdiction, were not subject 

to attack in collateral actions, though the law permitted an 
hte or a direct original suit to contest the validity of the 
will, ° 

Ingram v. Ingram, Dallam (Texas), 519. 

Box v. Lawrence, 14 Texas, 555. 

Guilford v. Love, 49 Texas, 715. 

The heirs at law could not claim under the law of forced 
heirship in a collateral action after probate of ae will. 

Acklin v. Paschal, 48 Texas, 167. : 

Orr v. O’Brien, 55 Texas, 157. 


50. Same.—lIt follows, from these considerations, that the 
validity of the will can not now be questioned unless it was set 
aside by the direct proceeding to contest the will which is now 
the subject of consideration. 


5%. The Statute Authorizing Suits to Contest Wills.—The 


suit to contest the validity of the will which was instituted in 


the district court of Gonzales county, Texas, was brought un- 
der the authority of the third section of said act of March 20>. 
1848, the material parts of which read as follows: 


That a written will may be proved by the affidavit in writing of one of 
the subscribing witnesses thereto, taken in open court and subscribed by 
the witness * * * Such affidavits or depositions shall be filed in the 
courts, and together with the will shall be recorded by the clerk; and 
in any suit that may afterwards be instituted to contest the validity of 
any such will such record shall be evidence, if the witness or witnesses 
be dead or reside without the county. <Any person interested in any 


ae 


A~ 


of all the record and proceedings (Record, 342-345) of said suit, 
and defend- 


such will may, within four years after été sh snlpateed. pe atiiediecas | 
stitute suit in the district court to contest tts validity. Provided, that 
infante, femmes covert and persons non compos mentis shall have the like 
period after the removal of their respective disabilities; and provided 
also, that any such will may be attacked for forgery or any other 
fraud at the suit of any heir at law of the testator, or any other per- 
son interested in his estate, at any time within four years after the dis- 


_ covery of savh forgery or fraud, and infants, femmes covert and perscns. 


non compose mentis shall have a like period after the removal of their: 
respective disabilities. 


52. History of the Suit Contesting Rutledge’s Will—A 
certified copy of the record and proceedings of the suit to con- 
test the will certified by the clerk of the court to he a truecopy 


and referred to by the pleadings of complainants and 
ants, shows that after the estate had been fully administered, 
under a will which withdrew the estate from the control of the 
probate court and vested the control thereof in the executor 
for the purpose of paying debts without any necessity of re- 
porting to, settling with or being discharged by, any court. 
(unless he should fail in some of his duties so as to render him 
liable to be sued as other trustees). Eliza A. Foster, relict of 
Thomas P. Rutledge, deceased, joined by her husband, W. L. 
Foster, on the ninth day of April, 1853, about two years after 
the probate of the will, filed their petition instituting an orig-. 
inal suit in the district court of Gonzales county, Texas, to con- 
test the validity of the will of Thomas P. Rutledge (Record, 
843.) The fact of the making of the will, the death of Ruat- 
ledge, the probate of the will, and the appointment and qual<. 
ification of the executor were set forth in the petition, and the 
will was assailed on the supposed illegality of its provisions, - 
which it will not be necessary to consider; for, while there was 
no illegal provision, the judgment setting aside the will, if 
otherwise binding on these complaints, could not be questioned 
collaterally, for error in the judgment of the court as to the 
legality of the will, nor could any supposed illegal provisions 
of the will be urged after ite probate, unless the will was set 
aside by a judgment binding on these plaintiffs, in a suit. 
brought within four years after its : 


Petitioners set forth that the executor, Alsey 8. Miller, has faith- 
fully performed his trust, and has paid all debts, and has closed, or is 
ready to close, said estate, and it now becomes the duty of your peti- 
‘tioners to pray your Honor to hear such proof as may be necessary; that 
the will be examined by your Honor, and that the same be declared 
mull and void; and that an order of distribution be made by your 
Honor, regardless thereof, and that, the property in the hands of the 


executor, now of right belonging to the estate, be divided between the . 


said Eliza Ann and William M. Rutledge, as heirs at law; and that 
they, said heirs, take accord.ug to law. Said Eliza Ann also prays for 
an order of your Honor’s court that she may have the benefit of the al- 
lowance made to widows, having received none heretofore. 

Your petitioners pray that Alsey S. Miller be made defendant hereto; 
that he be required to appear and answer this petition and show cause, 


if any he have, why the prayer hereof shall not be granted, and that he 


be ordered to obey the decree of court herein. 

Your petitioners make profert of the will, and order of court thereon, 
and the letters of exccutorship to said Miller. They pray for all relief 
in the power of the court to grant hereon for all costs. 

(Signed by counsel.) 


On the petition is endorsed an acceptance or waiver of pro- 
cess and service, as follows: 


I hereby accept service and waive the necessity of writ and copy. 
GonzaLzs, 28th Aug., 1852. 
[Signed] A. 8S. Mutizr, Executor. 


On the twentieth day of October, 1852, an answer was filed 
in said cause, styled and reading as follows: 


Fostzr anp Wire ° 

vs. oS 
MILLER, Ex’c’'tr of In District Court. Fall Court, 1852. 
Foster, deceased. 


And the defendant, A. S. Miller, as exeoator of Thomas P. 
“dec’d, comes now in his own proper person, and defends herein, and 
admits the truth of all the material facts set forth in the plaintiffs’ 
petition. 


The answer then proceeds to concur in plaintiffs’ version of 
‘the case, and joins in asking substantially the same action by 
‘the court as was prayed for by plaintiffs. 

Without the minor, William Rutledge, metioned in the peti- 
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tion, being made a party to the suit, the court, on the twenty. 
first day of October, 1852, entered an order as follows: 


Fostze axp Wirz Tuurspay, October 21, 1658... 

v8. In this cause it is ordered by the court’ 
A. 8. Mituzr, Ex’c’t ( that 8. B. Conley be appointed Guardian 
of Rutledge, deo’d. ad litem of Wea. M. Ratledge, s thinor. 


On October 22, 1852, said Conley, as guardian ad litem, filed 
an answer for said minor, stating ‘that he is satisfied that the- 
bequests under tho said will can not be carried out as directed 
in said will, although, could the same be done, it would be 
greatly to the interest of said infant; but this respondent is in- 
formed that the present executor will immediately resiga, and 
respondent is well satisfied that no other person will take the 
estate and execute the bequests under said will, and in the 
situation of said estate the guardian ad stem can not assent. 
to, or resist, the action of the complainant in this action, but 
must leave the matter under the control of the court, to act in 
ite wise discretion as to Justice shall seem meet.” : 

And thus the executor, without being made a party as such 
(Alsey 8. Miller only being made a defendant), and without the 
court having acquired jurisdiction over him by proper process, 
volunteers in said case, in his capacity as executor, and virtu-~ 
ally sues to set aside the will himself, by concurring in the 
statements of plaintiffs and asking the same action as that 
prayed for by plaintiffs. The guardian ad litem volunteers to 
answer for the minor, without the minor being sued, or served 
with process, and, for the minor, argues in his answer in favor 
of revoking the will, and refuses to resist the plaintiffs’ suit. 

And so, without any real suit or litigation, and without ma 
ing parties the only persons really interested in 
the will, and without stating a single legal reason for revoki 
the will, a judgment was entered up in said suit, prerbrestre 
consent of all the parties to the suit, by which it is ae tee 
posed to bind these complainants. 


53. Complainants’ Propositions in Reference to the o Judy: 
ment Setting Aside the Will._—Complainants, controverting 
the propositions of the defendants, deny that the r 
are bound by said judgment; because, | met hs 

1. The district court did not obtain jurisdiction to try the 
validity of the will as to the rights of any person by a suit 
brought against Alsey 8. Miller, personally, after his office and 


— 30 — 
status as executor had expired by reason of the fact (which ap- 


peared as part of the record in that case) that the estate was | 


fully administered and the executor had performed his trusts 
under the will. 

" 2. Whether the minor William Rutledge would in any event 
have been a sufficient party to have represented these plaintiffs 
without their being personally parties to the suit, he was not, 
ain fact, sued, and the court did not have any jurisdiction over 
him so as to make a valid appointment of a guardian ad litem 
‘to represent him in a suit to which he had not been made a 
party by any of the modes known to the law; nor did the an- 
wer of such pretended guardian ad litem give the court any 
jurisdiction over said minor; nor was the jurisdiction of the 
court over the subject matter called into exercise as to the 
rights of said minor or others by reason of such action. 

8. If the executor’s office and powers had not terminated 
when the suit was brought, we deny that the suit was so far in 
the nature of an appeal from the judgment admitting the will 
to probate that no other jparties than those who appeared in 
the probate court were necessary parties to such a suit in the 
district court in order that the judgment might be binding on 
all persons interested in the will; the plaintiffs insisting that 
said suit, as regards the manner of bringing it.in the district 
court, and with reference to the subject of necessary. 
and as to the method of obtaining jurisdiction over the 
and the subject matter, was an original suit, although it may 
have been in the nature of an appeal or revision in that the 
game issue was to be tried anew and in that the effect of the 
judgment, if against the will, would be to overcome the force 
of the judgment of ‘the probate court establishing the will. 

4. The suit being instituted and carried on inter partes be- 
tween W. L. Foster and wife as plaintiffs, and Alsey Miller, 
who was or had been executor of said will as sole defendant, 
without notice or citation to other persons interested in the 
the will, was not such a proceeding in rem as that the judg- 
ment therein rendered was, under the principles governing 
proceedings in rem, binding on any person or persons other 
than parties or privies to the suit. 

5. These complainants were necessary parties to said suit, 
and not having been parties thereto they are not bound by the 
judgment, by reason of Alsey 8. Miller having been a party 
personally or as executor to said suit, even if his office or trus- 
teeship had not expired. 

6. That the minor William Rutledge, if a party to said suit, 


MOD. Tee 


did not so represent. these plaintiffs in eaid cuit as to bind them 
vy the therein rendered. ; 


7.. The record of this suit, taken as a whole, shows that the 


and does not bind as a judgment, but only as an agreement of 
récord between the parties tothesuit. | 


RT ae ee the judgment setting 


54. Siolatiliy sot bount.hy ooh santas 0. aneere” 
ally after his office as executor had expired.—If this 
tion be correct, it must be decisive of the contention < 


perty to that aut, whether they rest their proposition upon the 
ground that the suit in question was so far in the 
of an appeal from the judgment admitting the will to probate 
that no parties, other than those who came into the probate 
court, were necessary, or upon the grounds either that in an 


original suit of this character the devisees were | 
represented by the executor, and were not necessary parties, 
or that the suit was such a proceeding in rem that all persons 
were bound by the j t. 

The defendants will not contend that the district court could 
have acquired any jurisdiction to try the question of the valid- 
ity of the will, merely by the filing of a petition in that court 


proces to be served upon any person or parbong o te iving 
of any notice, actual or constructive, general or special. ne 
only means of appealing to the district court without notice to 
any one was in the cases of appeals prosecuted from the en 
ment appealed from was rendered, which were 
the following section of the act of March 20, 1848: 


? Section 128, Hartley’s Digest, art. 1983: 


That any person who may consider himeelf 
decision, order, decree or judgment shall 
the district court of the county; provided, 
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*. . 55- Same.—Not having thus appealed the only means of 
yy _ contesting the will was by applying for and obtaining a writ of 
+:":-  weertiorarior by instituting an original suit in the district court, | 
| *.°° | whether to be considered asin the nature of an appeal or re- 
* * vision or not. No application was made for a writ of certiorari : 
> . and none was issued. If this suit was an original suit tater 
i@artes to all intents and purposes the excuse which defendants 
‘offer for not making these complainants parties—that: the 

mnecter mopeentneee them—must fail if there was no executor. > 


36: ‘Saine. —Nor could the judgment be upheld as being ren- 
“peed in: a: proceeding in rem, for even in proceedings in rem 
4 0 potice of: some kind, either general or special, actual or con- 
°: 4 stfuctivé, i is essential to the exercise of jurisdiction. 
° as ‘ § Mindsor'v" McVeigh, 93 United States, 224. 
. Barle et.al. v. McVeigh, 91 United States, 503. 
ee et “Weodrus Y. ‘Taylor, 20 Vermont, 65. 
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“ ‘Same.—No general notice in suits of this character was ? 

F paithorized by Texas laws, nor is it pretended that any such 
itive was given. Special notice to a particular person, or his 
.. Waiver of process is of no value unless the person notified or 
“ waiving process had authority to represent the interests called 
* ‘fol question‘by'the suit. We will therefore consider, further, 
the question as to whether or not the office of the executor 
hed terminated at the time of the suit to contest the will. 


eI 6. ‘Same. -rBy reference to the will printed in this brief, 

ike supra, aise ini tecord; 268, it will be seen that by the tenth : 
A clause thereof the testator directs that no other action be had. . 
# on his will in the probate court except the probate thereof and ) 
ry of his estate, to be made out by his 
executor, and tie of bond and security for the execu- 
tion of the will. ‘@Grection was authorized, and was of 
controling character under the act of March, 1848 (General 
Laws, vol. 11, page 235), relating to administration of estates, 
from which we have quoted. Section 110 of said act reads as 
follows: 


Bection 110, Hartley’s Digest, art. 1219: 


Tbe: wy. person capable of making 2 will, may so provide by bis 
will that no‘gther action shall be had in the county court, in relation 
_ to the settlerbens ef his estate, than tho prelate sab qap ener aie 
‘; will ere Ce of the estate, : 


qualified, proveeding 

throw the estate back under the control of the 
There is no claim that this was done in the case at 
provision exists in our present law coupled with a a provision | 
resort to the probate court for partition under some | 
stances. Under this statute an executor sought yy Ps pe 
account to the probate court and obtain a formal discharge, 
but our Suprenmie Court held that the court had no jurisdiction 
of such a matter under wills of that character. : 

Lumpkin v. Smith, 62 Texas, 249. 


Under the Texas statutes the title to neither the personal nor 


the following section of said probate act of March 20, 1848: 
Section 112, Hartley’s Digest, art. 1231: 


And when a person dies leaving a lawfal will, all. of his estate de- 


person dies intestate, all of his estate shall vest 
heirs at law; bat, with the exceptions aforesaid. shall still be liable and 
eubject, in their hands, to the payment of the intestate. Bat upoa 


of the estate, on it existed at the death of the testator or intestate, with 
the exception aforesaid; and it shall be his duty to recover possession 
of and hold such estate in trust, to. be disposed of under the provision 
of this act. 


The will of Rutledge did not devise any of his property to 
the executor, or vest any title to any of it in him, or createany 
express trusts. He, therefore, had only such powers 9s per- 
tain to the office of executor to be exercised independent of the 
court. The testator made an executory devise of his 
property, but the questions as te terms life estate and ultimate 
rights did not depend upon any, act to be dove by the executor, 
but upon future which would themselves settle 
these questions. | The right to the possession and use of such 


‘personal 
the wife for an uncertain term after Rutledge’s death; and the 


_ tate. Was not the office of executor and all authority Alsey 


A qualified interest. is subsequently vested in executors and @dminis- ~ | 


m6 am 
property @s was not sold to pay debts was to vest in 


fact that she was to have this right excludes the idea that the 
directions in regard to keeping said property imposed any duty 
upon the executor. But there is no evidence in the record that 
the herses referred to in the will were not disposed of before 
Rutledge’s death, or sold by the executor to pay debte 
before the suit to contest the will was brought. At any rate, 
for the purposes of this question we must take that to be true 
which was stated to the court ie the pleadings en beth sides fa 
the suit to contest the will. The pleséiags etme 
of the record as the judgment itself. 

Dunlap v. Southern, 63 Texas, 88. 


69. Same.—The —ee ortil ia 
the will shows the appointment end 
tor under this will, and set forth 


debts, and has closed or is ready to 
Miller in his answer admite the rt 

set forth in the plaintiffs’ petition, and says that he > eed 
the duty of executor under the will and has settled up the es- 


8. Miller had to represent any interests as executor terminated 
ipso facto by the performance of his trusts as executor? How 
else would his authority ever terminate? In Fisk v, Norvel, 9 
Texas, the Supreme Court of Texas, in treating of the nature 
of the title of executors and administrtors; said: 


At the death of a deceased all his property vests immediately in 
his heirs, whether they be testamentary or ab intestato. © ° * 


trators, principaliy for the collection and payment of debts and de- 
mands for and against the estate, and when the object of the trast is 
satisfied the property remaining is again to be restored to the heirs as 
rightful proprietors. 


Referring to the statutes on this subject the Supreme Court 
further said: 


These provisions show that when a succession has once been ad- 
ministered and closed the effects are by operation of law restored to 
the heirs. * * * Should they labor under disability, from iu- 
fancy or coverture, the law has provided for their protection, but not 
through the agency of an executor or administrator. (9 Texas, 16, 17.) 


! ow G5 aun 
6z:. Same.—It cannot be main that any formal act 
was necessary on the part of the executer to terminate his 


powers and functions as executor. He had no 
partition to make; the will did not make provision for 
vision of the estate, but only for enjoyment of the 


upon the occurrence of another. 
Texas, 573, 574, it is said: 


Tete Gestsiac hed reference only oP eapreecin tay: Span soncigyete 
from come legal rights of the executor in the property, and 

the scsamiay of tis assent to vest the property in the legatee. Bat in 
ote Geaaee was not regarded as the real owner of the prop- 
erty. le wap enly a trustee holding possession for the purpose of his 
trust. en Gap Mabie and could be sued for legacies, whether be as- 
om: ted 0o them op ast. 


In the instapesat bar the executor never had any possession 
of the real estate im question in this suit. Therefore nothing 
remained for the executor to do about this land after the estate 
was administered. The estate had been discharged from the 
trusts which had attached to it in favor of the 
by the performance of the truste, by the payment of debts, for 
which alone the trust existed. 


The propositions here announced are supported by abundant. 


authority. Mr. Schouler, in his work on “Eixecutors and Ad- 
ministrators,” says: 


An executor, again, hes the property only under a trust, to apply 
it for payment of the testater’s debts, and such other purposes as one 
ought to fulfill in pursnames of his office under the will. Nor can a 
trust term, devised by executors, continue so as to retain the legal 
estate in them a moment longer than is necessary to enable them to. 
perform the objects of the trust. (Svc. 242.) » 

This is said even with reference to executors having the 
legal title in trust. ‘To the same effect is the case of Smith v. 
Dunwoody et al., 19 Ga., 254, 257, wherein it is said: , 


It is a fariiliar principle that the trust term devised to the ex- 
ecutors cannot continue so as to retain the legal estate in them s mo- 
ment longer than is necessary to enable them to 
the trusts, so far as the same are valid and can be carried into effect 0- 


RNR ane a 
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cording to the rules of law. For, however long a period the estate 
may be nominally devised to them by the terms of the will, whenever 
the legitimate purposes for which an express trust has been created 
ceases, or has been accomplished, the estate of the trustee must termi- 
nate. , 


So in Doe v. Considine (6 Wall., 458), it was said by this court: 


On the other hand, it is equally well settled that where no intention 
to the contrary appears, the language used in creating the estate will be 
limited and restrained to the purposes of its creation. And when they 
are satisfied, the estate of the trustee ceases to exist, and his title be 
comes extinct. The extent and duration of the estate are measured by 
the objects of its creation. 


See also quotations from Chancellor Kent and other authes 
ities cited in this opinion. 
In Young v Bradley (101 U. S., 782), this court said: 


Weare satisfied that, at the time A. Thomas Bradley undertook te 
sell to Mark Young the property in controversy, the trust estate loented 
in him by the will of William A. Bradley, sr., had become extinet, and 
ee had ceased. 


This decision is based dpon the principle (which ° ‘is clearly 
stated and supported by citation of authorities by the court,) 
that when the purposes af the creation of a trust are satisfied, 
the estate of that aaa: ceases to exist and his title becomes 
extinct. 


62. Same.—We believe that the facts appearing from the’ 
record in the suit to contest the will and the authorities cited, 
show clearly that Alsey £3. Miller had ceased to be executor at 
the time the suit to contest the will was brought, and that, 
therefore, from no view of the case did the district court of 
Gonzales county obtain jurisdiction to try. the validity of the 
willas to the rights of anyone under it, by the suit against 
Alsey 8. paen and Sie aneepeenen of service and waiver of 
process. | 


Argument on second proposition relating to the judgment set- 
Moet tea 


63. William Rutledge not a party to the suit to represent 
any one.—It is scarcely necessary to argue the proposition that 
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Two of these defendants, cia, 0m 
in the petition to have bees qigay 
pointed for them by the court, Gta 4 
the cause. But the court had np 
déitem for minors over whom 


service of process. (Wheelers 


A guardian appointed emgy 
minors by any decree 


ing the newly made party and the action of the court asked 
upon such allegations so as to make a suit in court as to that 
party, which he could have an opportunity to answer. An 
issue would have to be presented by pleading for the court to 
try as to such newly made party, either with or without an 
answer by him, else there would be no suit in court as to him, 
and the action of the court in attempting to appoint any one 


to represent a minor thus situated, and in attempting to try 


his rights, would be as much unauthorized as any other at- 
tempt to try the rights of a person without any suit having 
been brought in court. 


Argument on Third and Fourth Propositions relating to the 
Judgment setting aside the Will: 

65. Nota Proceeding In Rem or Appellate Proceeding— 
General View of Law Governing the Proceedure.—As much 
of the argument which we will make in support of our third 
proposition will be applicable also to the fourth proposition, 
they will be considered to some extent together. 

In denying the position of defendants that the suit to contest 
the will was so far in the nature of an appeal from the judg- 
ment admitting the will to probate that no other persons were 
necessary parties than those who appeared in the probate 
court, and opposing the view of the defendants that said suit 
was such a proceeding in rem as to cause the, | ae pr ren- 
dered to be binding on plaintiff when suit was brought inter 
partes against particular individuals, we will refer to statutes 
affecting the subject. 

Probate act of March 20, 1848, heretofore quoted in this argu- 
ment, provided a procedure and the mode of proof in probating 
a will in the county court, and provided for an appeal from 
any order or decree of the probate court within fifteen days 
after it was entered. The third section of said act (Hartley’s 
Digest, article 112), which has been quoted so far as material, 
provided that 


Any person interested in any such will may, within four years after 
it is admitted to probate, institute suit in the district court to contest 
its validity, etc. 


It will be noticed that this law does not provide any method 
of instituting a suit or form of procedure, or rules to govern 


as to parties pleading, or the effect of the judgment to be ren- | 


dered in such a suit, nor is there elsewhere any statutory rule 
on any of these subjects specially concerning such a suit. 
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_ issued for service on particular defendants, there being no pro- 
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there be more than one defendant, the.clerk shall issue a writ or cite 
tion to each, accompanied with a copy of the petition. 
S = = * = * = -_ s = 


Section 10, Hartley’s Digest, article 675: 


That the style of all writs and process shall be “The State of Texas,” 
and shall be tested in the name of the clerk of the court from which it 
is issued. Jt shall aleo state the names of the parties to the suit, ete. 
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Section 13, Hartley’s Digest, article 678: 1 


That any party to a suit, his agent or attorney, may waive the ne- 
cessity of the issuance or the service of any writ or process required — P 
to be served on him in the suit, and accept such service thereof; pro- ‘ 
vided, that such waiver or acceptance shall be made in writing, signed | 
by such party, his agent or attorney, and filed among the papers of the g 
suit as a record. 3 


Personal service was required as to all residents of the State Yi 
who were not absent therefrom, and whose names and res- 
idence were known, and service by publication was provided : 
for as to non-residents, absent parties, or persons whose res- ? 
idence were unknown, but in all cases the process was to be 


vision for a general proceeding in rem. Therefore, suite which 
were by their nature quast in rem. must have also been suite 
inter partes. | 

Section 115, Hartley’s Digest, article 679, provides that: . 


Judgments in the district court shall, in all cases, be rendered eo as. 
to conform to the pleadings, the nature of the case proved, and the 
verdict thereon. 


It follows from this that if the pleadings are , between parties 
that the judgment must be inter partes. 


67. Same.—Section 1, of the act of January 20, 1840 (Gen. 
Laws, vol. 4, p. 8), reads as follows: 
Hartley’s Digest, art. 127, sec. 1: 


That the common law of England (so far as it isnot inconsistent with 
the Constitution or the acts of Congress now in force) shall, together 
with such acts, be the rule of decision in the republic, and shall con- 
tinue in full force until altered or repealed by Congress. 


iy 


The petition is the commencement of t 
has no jurisdiction without it to issue 
against those named in the petition. 
Fowler v. Poor, Dallam’s Decisions, 401, ri _ 
The rules of common law and equity 03 
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66. Same.—The vase of Connell v. Chandler, 11 Texaa 
was a probate case brought into the district court by a wrld 
certiorari, a strictly appellate in which the 
enene a to teahihtes uation detendand-thammatipwenaeenian | 
in the object of the suit. The court said, even in this chess. “= 
ter of case: Fe ois ¥ 
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The rale is that all the parties in interest, and whose rights capes: 
be directly affected by the decree, must be made parties in order thet!) * 
the court may be enabled to render a decree which shall do ample an@<2, 
complete justice to all, and which shall bind all. Ry 
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ai rules of common law and equity as to the form an eftect.: a 
of judgmen dgments are administered in this State in the absence of, -* 
statutes governing a subject. = 


Hall v. Harris, 11 Texas, 300. n . Ve 
_ MeCoy’s Heirs v. Crawford, 9 Texas, 858. 7 "es ‘ai 
Hume v. Janes, 6 Texas 242. ER eee 


Morrison v. Loftin, 44 Texas, 22. nn on 
‘No person is bound by decree or judgment to which he aes: 
not become a party in some of the modes known to wet 

Morrison v. Loftin, 44 Texas, 28. 


69. Not an Appellate Proceeding, but an Original Suit—. 
Having referred generally to the sources from which the rules. 
governing this case must be drawn, touching the positions of 
the defendants with reference to the proceeding to contest the 
will being appellate in character, and also as to its beinga 
proceeding én rem, we will now address odreeclves, more espe~ 
. Cially to show that with reference to the form of procedure — 
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and the rules governing as to necessary parties, it was not ap- 
pellate in character but an original suit. 

On this subject, we call attention to the fact that the statute 
authorizing this class of suits permitted thém to be brought 
long after the estate would, as a general rule, be closed and the 
executor discharged on final settlement of estates administered 
under the control of the probate court. Any person interested 
might bring such a suit within four years after the probate of 
the will, and infants, femmes covert, and persons non compos 
mentis, were given a like time after removal of their respective 
disabilities, and any person interested was permitted to bring 
such a suit to attack the will for forgery or other fraud within 
four years after the discovery of the forgery or other fraud‘ 
giving persons under disability a like period after removal of 
their disabilities. These considerations show clearly that the 
suit to be brought in the district court was designed to be an 
original suit, in which the question as to necessary parties and 
the manner of obtaining jurisdiction over them must have been 


' determined by the general rules governing suits in the district 


courts, unaffected by the question as to who probated the will 
or opposed it in the county court. This has evidently been the 
construction adopted by the bench and bar, soon after the pas- 
sage of the law, and adhered to ever since; for all of the suite 
of this character which we have found reported in the Texas 
Reports have been instituted like other original suite in the 
district courts, making parties all persons interested in the 
object of the suit, without reference to who were parties in the 
probate court. 

Moore v. Guest, 8 Texas, 117. 

Parker v. Parker, 10 Texas, 83. 

Hagerty v. Hagerty, 12 Texas, 456 

Vickery v. Hobb, 21 Texas, 570. 

Becton v. Alexander, 27 Texas, 659. 

The case of Moore v. Guest, 8 Texas, 117, was reversed by 
the Supreme Court partly for failure to serve a guardian of a 
minor devisee under the will. It would seem from this that 
the Supreme Court regarded the minor devisee as a necessary 


party. 


7o. Same.—The expression, in the opinion of the court, in 
Parker v. Parker, 10 Texas, 83, that such suits are ‘‘to be ré- 
garded rather in the nature of an appeal, or revision, of the 
previous judgment of the county court admitting the will to 
probate,” can not be held to establish the proposition that the 
statute meant that such suite were merely appeals, in which no 
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were to obtain jurisdiction over the case, in: the same manner 
as is provided for appeals; for the very case in which this re- 
mark is made was instituted in the district court as an original 
suit. The only question before the court was whether the per- 
mission given to contest, in the district court, the validity of.a 
will for the probate of which the act in question provided, was 
within the object e in the title to the act. It was cer- 
tainly within the object (which included the probating of wills 
in the county court) to declare the force and effect of such pro- 
date, and to limit such effect, by permitting a suit to contest 
the validity of the will even after it was probated. In some 
respects such a suit is in the nature of a revision of the previous 


t. 

As was said by this court in McArthur v. Scott, 118 United 
States, 340, based upon the decision of the Ohio Supreme Court 
in reference to the statute in that State providing for suits to 
contest the validity of wills after they are probated: 


The bill in equity is so far in the nature of an appeal from the 


origina] probate that the same issue is to be tried anew (Haynes v. 
Haynes, 33 Ohio State, 598, 618); but, strictly speaking, it ia an origi- 


wal proceeding on the chancery side of the court of common pleas, and 


does not, until -final decree,. vacate or affect the probate. The statatory 
contest of a will lacks the essential elements of an appeal. It has not 
the same parties as in the court below. In the latter, in fact, itis purely 
ez parte.” (Bradford v. Andrews, 20 Ohio State, 222.) 


Our statute does not provide, in terms, for a suit to set aside 
the probate of a will. It provides for. a suit to contest the va- 
lidity of the will; and it is only incidentally that the judgment 
in the suit to contest the will would affect the judgment admit- 
ting it to probate. The plaintiff in such suit would not be 
called upon to bring in question the regularity of the proceed- 
ings in the county court, except for the fact that. impugning 
the validity of the will would involve the validity of the pro- 
bate. But that whatever effect such a contest was to have, 
was to be accomplished by an original suit, no one can doubt. 


71. Same.—Our present statute providing for suite to con- 
test wills is couched in language similar to the old law, except 
as to the court in which the suit must be brought, which was 
changed to conform to changes made by the Constitution of 
1876 as to the jurisdiction of district courts. The statute as it 


new parties would be necessary, or that such suite were te find. | . 
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now is was construed by our Supreme Court with special refer- 
ence to the question as to whether the suit provided for was a 
bill of review, or called for appellate process, or was strictly an 
original suit. The present statute reads as follows: 


Any person interested in any will which shall have been probated 
under the laws of this State, may institute suit in the proper court to 
contest the validity thereof, within four years after such will: shall 
have been admitted to probate, and not afterward. (Revised Statutes, 
1879, art. 3213.) 


In Franks v. Chapman, 61 Texas, 576, the Supreme Court of 
Texas, while holding that such suits must be brought in the 
probate court and involve the exercise of probate jurisdiction, 
under the present Constitution and laws, yet it is held the 
statute does not contemplate a procedure either appellate in 
character or a bill of review, but provides for the institution of 
an original suit. The court said: 


There can be but little doubt what was meant by the words “‘may 
institute suit in the proper court.” To “institute a suit,” as here used, 
evidently means, “to begin; to commence; to set in operation.” Web- 
ater. = * = a x s a * = * = _ 
The word “suit” is of very comprehensive signification; but, junless 
the context requires it, does not extend ordinarily to a proceeding by ap- 
peal, error or review, as the latter term is ordinarily’ understood and 
used in speaking of bills of review technically. i 


72. Not Binding on Plaintiffs as a Proceeding In Rem.— 
Specially referring to the position of defendants that the suit 
to contest the will of Rutledge was such a proceeding tn rem 
that the plaintiffs are bound by the judgment therein rendered, 
we submit that suits to contest the validity of wills do not, 
under our system of law, partake of the natnre of quass pro- 
ceedings tn rem, as do the probate of wills and probate proceed- 
ings against a decedent’s property to satisfy pre-existing 
charges or debte, which constitute a charge upon the property 
to authorize a quast proceeding in rem against the property 
dedicated by law to the payment of the decedent’s debte. 
The property of the estate is liable for the debts of the de- 
cedent, whether it is administered under a will or not, and the 
question of will or no will, or the validity of the will 
chiefly concerns the heirs at law, and the beneficiaries under 
the will with reference to the property that may be left after 
the debts are paid; and a suit by the heirs at law who had no 
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entecodent right or charge upon th property to authorize a 
proceeding ta rem is no more such a & pro- 
coeding in equity by the heirs at law to cancela deed made by 
their ancestor to a third party would be a proceeding in rem. 
McArthur v. Scott, 118 United States, 340. 

Waple on Proceedings in rem, secs. 82, 568. 

Holt v. Lamb, 17 Ohio State, 384. 


93. Same.—Under the jurisprudence of Texas, as it existed 
at the time the suit in question was brought, a suit to contest 
the validity of « will, being in the nature of a bill in equity for 


particular 
procedure authorised by our laws for instituting suits in dis- 


trict courts of this or any other character, whereby said courts 
could have obtained jurisdiction over persons or property, was 
by filing a petition instituting a suit intoniparten Sataes the 
plaintiff or plaintiffs, and the defendant or défendants, and 
obtaining process against and service upon | 
uals; and there was not and is hot any rule in this State which 
would make s judgment rendered in a suit to contest é will 
any more binding upon others than parties and privies to the 
suit than judgments rendered in any other character of 
actions. | 
Peres v. Peres, 59 Texas, 822. 


74. Same—Notice a Jurisdictional Fact.—Notice of some 
Renn tartaah' es ae Te 

Windsor v. McVeigh, 93 United States, 294. 4 

Woodruff v. Taylor, 20 Vermont, 78. a 

It would seem to follow from this that notice to one person, | 
or the waiver of notice by one person, would not give juris 
diction to proceed én rem, so as to bind any person as to the 
status of a thing, except the one having notice. _ a 
The Vermont Supreme Court, per Hall, J., defines dg- 
ments én rem thus: : 


A jedgment in rams satiation proomnond pon th sate 
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is founded on a proceeding, not against the person as such, but against 
or upon the thing or subject matter itself, whose state or condition is to. 
be determined. And as to attachments, and such like limited proceed- 
ings in reni, the court say they “are not based on any allegation that 
the right of property is to be determined between any other persone. 
than the parties to the suit; no notice is sought to be given to any other 
persons, and the judgment, being only as to the status of the property 
as between the parties of record, it is, as to all other persons, a mere 
bullity.” (Woodruff v. Taylor, 20 Vt., 73-76; Wells on Res Adjudicata. 
and Stare Decisis, Sec. 556.) 


Chief Justice Marshall, in defining a proceeding én rem, says; 
among other things: 


But in every case where parties are necessary to give the court cog- 
nizance of the cases, the decree, the judgment or the sentence binds 
those only (with some few exceptions standing on particular principles): 
who are parties or privies to it. If a party is necessary, it follows that 
the party should be one who has the real interest, and, to secure this, 
the interest of persons who are not parties cannot be affected. This is 
understood to be as true with respect to cases in courte of admiralty 
and the exchequer as in courts of common law and chancery. If a case 
be cognizable in either of those courte, in consequence of the seizure, 
which vests the possession, and of a general proclamation of that fact, 
every person is a party to the proceeding, and his interest is bound by 
the sentence; but in a case in which the law requires that parties should: 
be brought before the courts the sentence binds those only who are 
parties. (Mankin v. Chandler, 2 Brockenbrough’s Reporte of Chief 
Justice Marshall’s Decisions, quoted from in Wells on Res, Adjudicata,, 
Sec. 557.) 


75. Same.—The policy of our law seems to have been to. 
give the heir at law or anyone interested in opposing the will, 
an opportunity to contest the will on a@ direct proceeding for 
that purpose, without being obstructed by the probate of which 
he may not have received notice. The purpose was to afford 
relief from the effects of a judgment which may have been ob- 
tained on ex parte hearing without any actual notice to those 
interested in opposing the will. We cannot suppose, therefore, 
that there was coupled with this just object the purpose to per- 
mit those interested in opposing the will to relieve themselves 
. from the possible injustice resulting from their not having had 
a hearing, by perpetrating a greater injustice upon the rights 
of those interested in sustaining the will. The probability is 
much stronger that those interested in opposing the will have 
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had actual notice of the proceedings looking to its probate, 
than that any person interested in the will would have notice 
of a suit brought to contest its validity, if such rere age 
else, and without general notice given in any “pablic anne 
The probate of a will usually occurs very soon after after the 

of the decedent whose succession is in controversy. 
there is likely to be watchfulness on the part of heirs to see 
how far they are to be affected by a will. - General procian 
tion is made of the application to probate the will, which 
very likely to reach the heirs under the circumstances. But 
what are the circumstances in case of a suit to contest a will ? 
Such a suit may be brought years after the will was probated, 
after all probate and administration proceedings have been 
long since closed, and all attention to the courts oned 


cept to the particular person whom the contestant sees” TO 
to sue. It is not possible that the law makers at 
the heir at law should have such an opportunity to do injustice. 
If the heir opposing a will seeks a hearing on its validity to 
relieve him from the effects of a judgment admitting the will 
to probate, which may have been obtained without actual 
notice to him, he must make all persons interested and 
give them notice of his suit, that they may enjoy that measure 
of justice—a hearing on the issues involved—which he seeks 
for himself. 


76. Same. We have referred to the cases of Holt v. Lamb, 
17 Ohio State, 874, and McArthur v. Scott, 118 United States, 
840, as supporting our view of the question under considera- 
tion. In doing this we are aware that these decisions were 
made with reference to very different statutes from ours, but. 
as the courts of, Ohio and this court have construed the statute 
in such a manner as to make it harmonize with the general 
principles of justice, the observations of the courts in these 
cases upon general principles will have application to this case. 
But as the courts of some other States having statates almost 
identical in language with the Ohio statute on this subject, 
have given their statutes a different construction from that. 
given like statutes by the Supreme Court of Ohio, and followed 


by this court, which construction interprsts the statutes an. 


making a rule as to the binding effect of judgments rendered 
in their statutory proceedings, wholly at variance with the 


general principles of law, it will be proper for us to call atten 


tion at this time to the grounds of these decisions. 
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In 1785 a statute of wills was passed in Virginia, which was 
za remodeling of an earlier Virginia act, passed in 1748. 

This act was copied, with but few changes, in several other 
States. This statute provided for a contest, to a limited ex- 
tent, of a will after it was probated. It provided for a contest 
as to whether the will was the will of the testator, involving, 
of course, the questions of capacity to make a will, undue in- 
fluence, fraud, etc., and the due execution of the will, but not 
the legality of its provisions, as our statute provided for a con- 
test about and upon which alone Rutledge’s will was contested. 

The statute of Virginia, as copied in Kentucky, on the sub- 
ject of suits to contest wills, provides that ‘‘if any person in- 
terested shall, within seven years thereafter (after probate), 
appear, and by his bill in chancery contest the validity of the 
will, an issue shall be made up, whether the writing produced 
be the will of the testator or not, which shall be tried by a 
jury, whose verdict shall be final between the parties, saving 
to the court the power of granting a new trial for good cause, 
as in other trials; but no such party appearing within that 
time, the probate shall be forever binding, saving to infants, 
etc., the like period after the removal of their respective disa- 
Dilities.” 

In 1843, the Court of Appeals of Kentucky, in the case of 
Singleton v. Singleton, 8 B. Monroe, 340, held that it was the 
purpose of this statute to make a judgment rendered in such a 
suit binding upon all persons interested in the’ will, whether 
they were parties to the suit or not. This conclusion is not 
wested upon the doctrine of the general effect of proceedings 
én rem, nor upon any other general principles of law, but 
purely upon the power and intention of the Legislature to 
amake the judgment in such a case binding upon all persons in- 
4prested in the will, whether they were parties to the suit or 
mot. Much stress is. laid upon the clause expressly declaring 
the effect of a verdict (not the judgment) rendered in that pro- 
coeding, i.e.: That the verdict “shall be final between the 
parties.” The term parties is held to refer to parties interested 
4n the will, and not to parties to the suit. That court said: 
“This question of power and of the effect of the sentence de- 
pends not upon the general doctrines or principles of jurisdic- 
tion of a court of equity, but upon the tenth and eleventh sec- 
tions of the act of 1797, concerning wills, and especially upon 
the construction of the eleventh section, and upon the nature 
of the proceeding, and of the question therein prescribed.” 
And again: 
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question, and whenever, by the mata, the Jory ont ty sad dodo te 
their decision Aas the authority of the statute to give it effect to the an- 
tent of the question decided. [Italics ours.] It might, therefore, with 
at least as much reason, be maintained that the want of parties, there 
being enough on each side to muke up an teeue, would prevent the 
power from attaching to the jary of deciding the question with concia- 
sive effect, even as to those who were parties, as it can be maintained 
that the verdict in such caee would not be conclusive upon the question 
even as to those who were parties. 


Again: 
The statute, it is admitted, looks to the necessity of having parties. 


sufficiently established by practical construction which it hes r 
Bat the statute also intends, and, as we think, more clearly, that 
sentence to be pronounced in this proceeding should, until reversed, bo 


dinding on all parties in interest. 


This decision is an anomaly in jurisprudence, and must i 
deed rest solely upon the statute construed, for neither in 
manner of acquiring jurisdiction over the subject 
parties, nor as to the effect it gives the judgment, 
support in the jurisprudence of this.country in law 01 


in the rales pertelaing 10 peosesdings 6 75th, 5F 28 EMT aime 


erning suite inter partes. 


seems to assume, by the clause “there being enough on 
side to make up an issue,” that unless some 


the jurisdiction of the court would not attach, and 
some lovers of controversy (in whose interest in 
the judgment of the trial court would be 
lateral attack) should come into court and 
up between them and obtain a verdict of a jury thereon, 
out even public notice, that such a verdict ent g 
sive on the rights of all persons interested, unless set | 
a bill of review within the time limited and under the rules 
governing bills of review. . 
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Now, such a proceeding lacks all the essential elements of a 
proceeding in rem. If there is one thing that does distinguish 
a proceeding in rem. from a proceeding tn personam, it is the 
fact that in the first no parties defendant are necessary to give 
the court jurisdiction, while in the second the court can not. 
acquire jurisdiction to proceed over the subject matter without. 
parties. Furthermore, all persons are parties to proceedings 
én rem. in one sense, that is, all the world is proceeded against 
and notified by public monition to appear and defend; whereas, 
in a proceeding inter partes, only particular persons are pro- 
ceeded against, as shown by the record, and why should the 
judgment affect those who have never been proceeded against, 
and whom the judgment does not on its face purport to affect? 

It is suggested several times in the case we have just been 
considering, that all persons may make themselves parties to 
such a proceeding. So may all persons make themselves par- 
ties to any proceeding in which anything is involved that they 
have claims upon. But they may not know of such a suit, or 
if they do know of it, they are not compelled to come in unless 
cited so to do by due process of law. In this enlightened coun- 
try, under the development of those just constitutional princi- 
ples which secure to every man a hearing before he is con- 
demned in his person or property, and which declare that no 
man shall be deprived of his property without due process of 
law, no one would ever suppose that he was affected by a 
judgment rendered against others in a suit inter partes to 
which he had not become a party in some of the modés known 
to the law, and he would never contemplate the necessity of 
appearing and appealing from or assailing the judgment by 
any direct proceeding, even if he learned of the existence of 
the judgment in time. 

. There is much argument in this opinion upon the difficulties. 
supposed to arise from a multiplicity of suits to contest a will, 
but when it is once considered that such suits are suite inter 
partes in which objections for non-joinder of parties may be 
made as in other suits, it will be seen that a multiplicity of 
suits can be avoided in this class of cases with as little diffi- 
culty as in any other cases. The very fact that a suit is inter 
partes invokes the rules pertaining to that kind of procedure, 
and a multiplicity of suits could be avoided at any time by an 
objection for want of parties, or by the court of its own motion 
refusing to proceed without all necessary parties. Of course, 

instances would occur wherein some necessary party would be 
_ overlooked. To such difficulties all suite are subject, but it is 
more important to preserve intact the great fundamental right 
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property, than that litigation should be avéided by 
the rights of citizens without notice or a hearing. 


The general statements in the case of Hunt et al. v. Acte - 


et al., 28 Ala., 580, shows that the courts of that State reached 


the same conclusion that the Kentucky court reached on & 


similar statute. 
The Court of Appeals of Virginia made.a like decision one 


statute couched in about the same language as the Kentucky 


statute. Presiding Justice Moncure dissenting. 

Connelly v. Connelly, 32 Grattan, 657. 

It is to be remarked that the question of the validity in a col: 
lateral action of a decree rendered under the statutes of Ken- 
tucky and Virginia was not before either of these courts. The 
validity of the decree was assailed by a bill of review, by per- 
sons who were not parties to the suit, to contest the will, and 
each of the judgments were reversed because it was considered 
that the parties bringing the respective bille of review were 
necessary parties to the suits to contest the wills, and ought to 
have been made parties thereto. 

It is to be further noted that the statutes upon which these 
decisions rest provide for a special and somewhat summary 
proceeding out of the course of common law and equity; that 
they limit the controversy to the question as to the valid ex- 
ecution of the will, and do not authorize a contest on questions. 
of law, not even permitting instructions to the jury boyens 
the submission of the particular issue prescribed by the 
that the binding factor in the trial is the verdict of the preg 
and not the judgment of the court; that the statute iteclf, 
according to interpretation given it by the courts, declares the 
binding effect of the verdict on all parties interested, instead. 
of parties to the suit. In the language of the court in the case 
of Singleton v. Singleton, “This is a statutory question, and 
whenever by the statute, the jury can try and decide it, their 
decision has the authority of the statute to give it effect to the 
extent of the question decided.” 
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76. Alsey S. Miller, Did not, as Executor, Represent these 
Plaintiffs.— Passing the questiqns as to whether these com: 
plainants were bound by the judgment setting aside the will 
because of the alleged appellate character of the case, or 
because it was a judgment in rem, believing that complainants 


were not bound by said judgment upon either of these grounds, 
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and treating the case as resting upon the same grounds, as to 
the persons to be bound by such judgments, as other judg- 
_ ments rendered in suits which have been brought and con- 
ducted inter partes, we now turn to a consideration of the 
doctrine of parties by representation. 


77. Alsey S. Miller Sued Personally, and not as Executor.— 
The first question on this point, supposing that Alsey 8S. Mil- 
ler’s powers as executor had not terminated, is as to whether 
Alsey 8S. Miller was sued as executor, so as to bind him at that 
capacity. 

The petition or bill brought to set aside the will, after recit- 
ing the making of the will, its probate, the appointment and 
qualification of the executor, and, in that connection, speaking 
of Alsey 8. Miller descriptively as executor, proceeded to name 
a party defendant to the euit, in the following language: 
‘‘Your petitioners pray that Alsey S. Miller be made defendant 
hereto, that he be required to appear and answer this petition,” 
etc. (Record, 343.) 

It is evident from this that Alsey 8. Miller was only made a 
party personally, and not in his representative capacitv. Our 
proposition, therefore, is that Alsey 8S. Miller, not having been 
made a party defendant in the capacity of executor in the suit 
to contest the will, his answer, as executor, even if his office 
had not terminated, could only have been a petition for what- 
ever affirmative relief that he, as executor, had capacity to sue 
for, and did not change the plaintiffs’ suit from one against 
Alsey 8. Miller, personally, into one against him im his capacity 
as executor; and as an executor is not such a person as had 
capacity under the statute to bring a suit to contest the 
validity of the will, he could not, by answering and seeking 
affirmative relief against the will, in a suit in which he is ‘not 
sued as executor, confer jurisdiction over himself as executor, 
or over the subject matter, to try the validity of the will; and 
no such jurisdiction over the subject matter having been ob- 
tained by a petition filed against Alsey 8. Miller personally, he 
having no interest in the will personally, the court was without 
jurisdiction, and the judgment was null and void, or it was, at 
best, only binding on the plaintiffs in that suit and on the de- 
fendant Alsey S. Miller, personally, and not upon the executor 
as such, or any other person interested in the will. 

Freeman on judgments, section 156. 

Fisher v. Hubbell, 65 Barbour, 74. 

Brown v. Brown (Tenn.) 7 Southwestern Reporter, 640. 

The paper filed by the executor in the suit, styled an answer, 
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some matter or matters in law, or fact, or both law 
which the party filing it urges as reasons why the 
ought not to prevail, or, at least, it should insist Bradt that 
the plaintiff ought not to prevail, even if it stated no reason 
therefor. Anything less would be a default, or a confession of 
judgment. A cross action or bill would seek some relief 
against the plaintiff. But when a party is in his personal 
capacity, and does not answer in that y, but comes into 
the case in his representative capacity by a pleading, no 
matter by what name it is called, and presents grounds of 
fact and law, which he urges upon the court as reasons for 
rendering the decree asked for by the plaintiffs in the case, and 
prays for the same affirmative relief that the plaintiffs 
for, he is to all intents and purposes a plaintiff, in his represen- 
tative capacity, although he is a defendant in .his personal 
capacity. And, therefore, if he could not call into exercise the 
jurisdiction of the court over him in his 
by a suit as plaiatiff to contest the will of which he was execn- 
tor, the court had no jurisdiction over him in that capacity, op 
over the suit to contest the will by reason of the executor ines 
comiug into the case. The question must at last be, whether 
a judgment rendered on the jurisdiction invoked, if atall, over 
the subject matter by the Fosters as plaintiffs against Alsey 8. 
Miller personally could bind any interest which the executor 
was a sufficient party to defend, but not a sufficient party to 
assail. 


78. The Executor, if Sued as Such in the Suit to Con- 


test the Will did not so Represent these Plaintiffs Devisees as 


to Bind them by the Judgment.—Lastly we consider the ques- 
tion as though the suit were against the executor as such be- 
fore he had administered the estate. 

That all legatees and devisees are necessary parties in .order 
to bind them by a decree in a suit to contest a will, under our 
statutes, seems to have been settled by the constructions of 
statutes by the bench and bar con with the 
sage of the act in question, and followed ever since, as 
denced by the fact that all such suits have been anied ad 
conducted against all persons interested in the willis, and | 
against the executor alone in any instance, 

Moore v. Guest, 8 Texas, 117. 

Parker v. Parker, 10 Texas, 83. 

Hagerty v. Hagerty, 12 Texas, 456. 
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tors alone, and if the statute did authorize suite for recovery 


cant IM cin 


Vickery v. Hobb, 21 Texas, 570. . 
Rector v. Alexander, 27 Texas, 659. 
Franks v. Chapman, 61 Texas, 576. 


In Moore v. Guest, 8 Texas, 117, the Supreme Court held that 
an executor, who was also testamentary guardian of a minor, 
was a necessary party, as guardian of the minor, as well as 
executor. This case indicates that the executor alone would 
not be a sufficient party. 


79. Same.—The statutes as they existed in 1852 made pro- 
vision for the bringing of certain classes of suits by adminis- 
trators and executors alone affecting personal and real prop- 
erty, but made no provision for the bringing of such suits 
against them, without joining the heirs or devisees, except in 
a summary proceeding in the probate court for specific per- 
formance of a contract by the decedent to convey real prop- 


Tea erty. (Hartley’s Digest, arts. 703, 1162.) In some of the de- 
cisions of the Supreme Court of Texas it has been assumed 


that these statutes authorized a suit to try title to land against 
é6xecutors and administrators, without joining the heirs or de- 
visees, but this has not been decided in any case in which such 
@ question was before the court, but only in cases where the 
right of the legal representative to bring a suit was questioned; 


"Fs and it is now held, under the present statutes, that although 
‘executors and administrators may bring suits without joining 


the ‘heirs to recover land when necessary for the purposes of 
their trust, yet that where they do not see proper to bring such 
@ suit, and suit is brought against them, the heirs or devisees 


- | we necessary parties. 


“,dussell et als. v. Texas & Pacific Railway, 68 Texas, 646. 
We understand this to have been the rule in 1852, for the 
statute then in force expressly provided that ‘‘in suits ee 
executors, administrators or guardians * * * 
for the foreclosure of a mortgage on real estate or negroes, the 


Fe “heirs interested in the mortgaged property shall be made par- 
. “ties to the suit” * *  (Hartley’s Digest, art. 772), 


and it is difficult to perceive any reason for this requirement, 


- if the heirs or devisees were not to be necessary parties to 


suits against executors or administrators to try the title to real 


‘ But it is not material that we should examine the authori- 


ties fully on this point, as it is certain that there is no statute 


authorizing suits to contest wills to be brought against execu- 


of specific property to be brought against zecutors and ad- 
ministrators, without joining the heirs or devisees, such stat: 
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ute would only control the cases which would come within 
their provisions, and other cases would, have to be determined 
upon the general principles of common law and equity. It was 
provided by statute “that the rights, powers and duties of ex- 


ecutors and administrators shall be governed by the principles. ee 
of the common law, where the same do not conflict withthe 


provisions of this act.” (Probate act, March 20, 1848, Hart- 
ley’s Digest, art. 1244.) 


T€ it shall be held that in 1852, the statutory authority for an se 


executor to sue alone for real property impliedly authorized 
suits of that clraracter to be brought against him without join. 


ing the devisees, no such implication could extend to suits to % 
contest wills, for the statutory authority to bring suite, from 
which the right to sue the executor. alone would be implied; 


did not extend to suite to contest wille—a character. of suits 


which no executor would, in the nature of things, metink hate 


capacity to bring. 


80. Same.—Supposing then, that the | powers of the Pinos. 
had not terminated at the time the suit to contest the will was 
brought, if the case of Moore v. Guest, 8 Texas, 117, and the 
contemporaneous construction of the bar at that time, evi- 
denced by their uniformly bringing such suits against ell per- 


sons interested under the will are not regarded as sufficient to 


decide this case upon, we must then look to the general rales 
of equity concerning suits against trustees, and to euch de- 
cisions in other States in this class of cases as may appear to 


pass upon the question of parties to suits to contest wills from 


considerations of general priaciples of law. 


In Ebell v. Bursinger (8 South western Reporter, 77), which was 


a suit brought by Anna Bursinger against John Ebell to eet 
aside a conveyance made by her to Ebell in trust for daughters 
who were not made parties to the suit, the Supreme Court of 
Texas said: ‘‘As to the first question the general rule is well 
established, that in suite by or against the trustee for the re- 
covery of the trust property, the beneficiary is a necessary 
party.” . 

Boles v. Linthicum, 48 Texas, 224. f 

Huffman v. Cartright, 44 Texas, 296. 

Hall v. Harris, 11 Texas, 300. 

Holland v. Baker, 3 Hare, 72. 

Woodward v. Wood, 19 Alabama, 213. 

‘Van Doren v. Robinson, 16 N. J. Eq., 256. 


Richards v. Richards, 9 Gray, 313. 

Ward v. Hollins, 14 Md.,158._—sw«’ 

1 Daniel, Ch. Pr. (5th Ed.) 220, and note. 

Story’s Equity Pleadings, sec. 207. 

2 Perry on Trusts, sec. 873. 

See also Pomeroy’s Remedies, secs. 247, 379. 

And after noting some exceptions not applicable to this case, 
the court said: 


The authority granted to the trustee in the present case, to receive 
rents for the use of the cestué que trust, and, in his discretion, to sel} 


ae . » ‘the property, the proceeds to go to her benefit, does not imply a power 
: iin him to defend alone a suit involving the title to the trust estate, and 


we are, therefore, of opinion that the beneficiary was a necessary party. 


Now, this trustee had more title and power than the execu- 
tor of Rutledge’s will ever had. Under Texas statutes hereto- 
fore quoted the executor did not take the title, legal or equita- 
ble, but only the powers of a trustee to hold and sell for the 
purpose of paying debits only. The will did not vest in him 
any title or specify any trusts. (See Slater v. Hulbut, 15 North- 
eastern Reporter, 790.) Hence he had only the trusts which 
are implied as pertaining to the office of executor. 


8:1. Same.—The following authorities out of Texas hold that 
all devisees and legatees, as well as the executors, are neces- 
sary parties to a suit to set aside a will, and that for the reason 
that they would not be bound by the judgment unless they 
were made parties. 

McArthur v. Scott, 113 United States, 340. 

Church v. Nelson, 35 Ohio State, 642. 

Holt v. Lamb, 17 Ohio State, 384. 

‘McMaken v. McMaken, 18 Alabama, 576. 

Brown v. Riggon, 94 I[llinois, 560. 

Van Cleave v. Blum, 2 Dana, Kentucky, 155. 

Rogers v. Thomas, 1 B. Monroe, 390. 

Eddie v. Parks’s Executors, 31 Missouri, 513. 

Singleton v. Singleton, 8 B. Monroe, 340. 

Connelly v. Connelly, 32 Grattan, 657. 

Pomeroy on Remedies and Remedial Rights, section 264. 

Haws on Parties to Actions, section 232. 

A general account of this class of cases is given by this cofrt ° 
in Ellis v. Davis, 109 United States, 495, thus: 


For reasons growing out of our policy, which subjected real estate 
equally with personalty to the payment of debts, and in other respects 
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freed it from fendal fetters, the probate juriediction was extended, be 

with varying effect in different: States, over wills of lauds, as well en 
of persaual chethala, peeservieg, howeven, in Muuie ian TnTEanEEEE 
remedies of heir at law to contest their validity. Bat it was almost 
universally recognized that no will could have effect, for any purpose, 
until admitted to probate and recorded by the local sathority, although 
in some States, while the original probate was conclusive until set 
aside, for all purposes and as to all persons, in others it was conclusive, 
while in force at all, only as to pereonalty and for the purposes of ad-. 
ministration, and not ae a muniment of title as to devieses. In States, 
where it is held to havea conclusive force, formal modes are 
of contesting the validity of the instrument as s will, and of the reg- 
ularity and legality of the probate, by suits acme pspsion. 4 
for that purpose, and inter partes; but such proceedings 


inter partes, binds only parties and privies. 


8. Bese —In some of thane cones, mien SOURS 
eo eae ta eth the cel Gna 
to the suit in which the will was set aside, the court 
such judgments were in a collateral action 
sons interested in the will, whether they were 
not in the suit in which the will was set aside. 


Grattan, 657.) But, as before pointed 
decisions holding persons who were 
peared in the case or hada day in 
judgment rendered in a suit which was 
inter partes, are rested solely upon 
ular States which are construed to ve this effect to 
judgments. {t is difficult to eee how such proceedings Ie 
be held to be due process of law under the decisions on that. 
subject. (Windsor v. McVeigh, 93 United States, 274.) 

But the general rule, and the rule which is in force in this 
State, as to this character of judgment as well as others, is 


suit inter partes. 
Hume v. Jones, 6 Texas, 242. 


Hall v. Harris, 11 Texas, 300. 
McCoy v. Crawford, 9 Texas, 353. 
Morrison v. Lofton, 44 Texas, 23. 
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82. Same.—And on this subject it can make no difference 
that the interest of the parties sought to be affected by the de- 
‘cree in a suit to which they were not parties are contingent 
-and not vested interests. 

Wilson v. White, Court of Appeals N. Y., March 20, 1888, 15. 

Northeastern Reporter, 749 (reversing 46 Hun, 656.) 

Equitable Life Assurance Co. v. Patterson, 1 Fed. Rep., 126. 

Downin v. Sprecher, 35 Md., 474. 

Monarque v. Monarque, 80 N. Y., 325. = 

The two last mentioned cases were approved by this court in 
McArthur v. Scott, 113 United States, 340. 


83. Executor Not a Sufficient Party to Represent Devisees 

After Estate Administered, Even if not Formally Closed.—If 

the executor would have been a sufficient party to represent 

these complainants in a suit to set aside the will before the es- 

tate was fully administered, and the executor had been acting 

under the control of the probate court, so that his executorship 

would not have been formally terminated until his fiual ac- | 
count had been approved, and he discharged by order of court; m 
yet, after all debts were paid and nothing more was to be 

done but for him to settle with the court, he had ceased to have 

an interest in the estate which would entitle him to represent 

those interested in the property in any kindof asuit. The rea- 
son for this conclusion is stated in Guilford v. Love, 49 Texas, 

732, where the court, referring to the reason for. making all 

parties interested parties to a final settlement and partition of | 
the estate, said: “for, in an ordinary partition and distribution 
upon the close of the administration, as contemplated in ar- 
ticles 1357 to 1367 of Paschal’s Digest, the administrator, as 
such, has usually no interest to protect, as the whole estate is 
about to leave his hands and to be given to the persons whom 
the court adjudges to be entitled to it; and in such cases the 
heirs and distributees are necessary parties to the proceeding 
for it to bind them, whether the partition be made by a suit in 
the county court or in the district court.” (Citing authorities.) 
In Michigan, where the statute expressly provided for formal 
assignment of the remaining estate to the persons entitled to 
it when the estate was administered, before a suit for partition, | 
the court held this a mere formality, and not necessary where | 
-all demands against the estate are satisfied. The court, speak- | 
ing through Judge Cooley, says: 


There should have been an assignment under the statute (Comp. L, 
wec. 4496), an assignment of the remaining estate to the persons enti- 
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tled; and in Campan v. Campan, 19 Michigan, 116, it wes considered 
that this assignment was a prerequisite to a partition of the laads in 
the probate court. Where, however, all demands against the estate 
are satisfied, as was the case here, the assignment is a matter of course, 
and a mere formality, which it is the duty of the court to make, and 


which nobody can contest.” (Dickson v. Reynolds, 48 Mich., 160.) 


There was no partition or distribution to be made under Rut- 
ledge’s will. All of the property remaining after debts were 
paid would belong wholly to one person or another, according 
to the contingencies mentioned in the will. Hence there was 
nothing to be done about the property, in court or out of it; the 
only thing remaining being the settlement of the executor’s 
accounts, if he were administering subject oan of 
the probate court. 


Argument on viath propestiion 
nits fo wih 
84. William 


suit so as to be himself bound by the ¢ lecree, « Lot 6 

sent these plaintiffs in said suit as to bind chem by the 
for several reasons. oe 
First, because the rule sometimes stated in common iaw Au- 
thorities, that if the first tenant in tail, or other othe ofa 
particular estate, having an estate of inheritance, is a party to 
a suit affecting the estate, the judgment or decree therein ren- 
dered will be binding on all’ who are to take after him, never 
was in force in Texas, because the reason for the rule was that 
inasmuch as the tenant in tail had the power to destroy the in- 
terests of the remaindermen, it was considered that there was 
@ peculiar propriety in empowering him to defend (Calvert on’. 
Parties, 49), whereas no such reason for such a rule could ever 
have existed in Texas, for the law of entailments was never 
in force in Texas, and the power of any person having a par- 
lesiay or affect the estate of the Fe: 
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pass or assure a greater right or estate than such person may lawfully 
pass or assure, shall operate as alienations of so much of the right and 
estate in such lands, tenements, or hereditaments, as such person might 
lawfully convey; but shall not pass or bar the residue of said right or 
estate purporting to be conveyed or assured; nor shall the alienation 
of any particular estate on which any remainder may depend, whether 
such alienation be by deed or will, nor shall the union of. such particular 
estate with the inheritance by purchase or by descent, so operate as to 
defeat, impair, or in any wise, to affect such remainder. 


Second. The rule referred to in the proposition next preced- 
ing did not extend to executory devises, or to cases where the 
party to the suit supposed to represent others in the suit did 
not himself have a vested estate of inheritance. The will of 
Thomas P. Rutledge made an executory devise, and aeither 
these appellants or the minor William Rutledge, had a vested 
estate of inheritance, under the will, at the time the suit to con- 
test the will was brought. The minor William Rutledge took 
the fee as heir at law, or it was held in abeyance on the death 
of the testator and held subject to the contingencies mentioned 
in the will which would settle it in him forever, if he lived 
tvventy-one years after his father’s death, but if he should die 
before twenty-one years after his father’s death the fee would 
then vest in these appellants, subject to a life estate in favor of 
the surviving wife of Thomas P. Rutledge; for upon the death 
of the only offspring of Rutledge before reaching the point 
when he could take under the will a vested estate of inheri- 
tance, it would become certain that Rutledge’s surviving wife 
would die without offspring by him to survive her, wich was 
the contingency upon the happening of which these ap ellants. 
were to take the estate. 

' 4 Kent’s Com., 268, 269, 270. 
Story on Equity Pleading, sec. 147. 


Third. Because the minor William Rutledge was not sued 
as the representative of any person, nor did he defend as the 
representative of any one. 

McArthur v. Scott, 113 U. 8., 340. 

Loinchester v. Thompson, 5 Madd., 413. 

Calvert on Parties, 44, 169. 

Brown v. Brown, (Tenn.) 7 Southwestern Reporter, 640. 


Fourth. Where the object of the decree is to destroy the 
contingent estate, and not merely to change its form, no decree 
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can be rendered that would be binding on the aboent 
McArthur v. Scott, supra. 
Monarque v. Monarque, 80 N. Y., 320. 
Downin v. Spreecher, 35 Md., 474. 
Wilson v. White (Ct. App. N. Y.), 15 North 
porter, 749. 


Fifth. No person who was not @ 
represented therein by any othe 
the absent party in any case, @ 
resent the absent party 
absent party, eo as to insure  f 
represent himeelf in the: suit. © 
had no capacity to represent 
the heir at law, was directly ¢ 
proper party to bring a suit to c 
person to represent devisees under # 

Calvert on Parties, 48. 

McArthur v. Scott, 113 U. 8. 340, 

Downin v. Spreecher, 35 Md., 478, 


As to binding persons by repre 
Dursley Vv. Fitzshardinge, 6 Ves., 251. 
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parties before the court in the oult tod 
such legal relations to the estate and ¢ 
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these appellants parties to the suit to com 
record shows that no issue was made in 
any right in these appellants to be litiga 
sition of law or fact in the interest of t 
that there was not in fact any 
ests or any litigation in the case. The 
parties plaintiffs; Sean ane ace Gana 
of the parties as plaintiffs was not chas 
parties on different sides of the docket, @ 
and defendants. Although the decree @ 
was rendered as a consent decree, yet as' 
issue and all presenting suggam 
favor of annulling the will, it appears from 
that it is a consent decree and is not res 
not bind as a judgment, but only as an 
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A transaction between two parties in a judicial proceeding 
is not binding upon a third. (M. Eochern v. Cochran, 1 Mc- 
Cord, 8. C., 338.) 

Consent decrees decide nothing; they merely authenticate 
private agreements, rendering them executory between the 
parties. Their effect as to third parties is that of a transaction 
in authentic form. (Union Bank v. Marin, 3 La. Ann., 34; \ r 
Chretien.v. Mordson, 6 La. Ann., 2.) ; 

Res adjudicata is the decision of the court upon a contested —_—= 
matter between parties. Whena judgment or decree is ren- 
dered by consent, or is the result of a compromise, it can not 
be admitted as res adjudtcata. (Wadhams v. Gay, 73 Ill., 415.) 

Mr. Bigelow says the last mentioned decision is in accordance 
with the weight of authority. (Bigelow on Estoppel, 3 ed., 
23, 42.) See also McArthur v. Scott on this subject. 


IL. . 


, The court below erred in not holding that these plaintiffs took a 

vested remainder under Rutledge’s will in the Rutledge locationand § a 
survey on the land in controversy on the death of William Ratledge, 

only offspring of Thomas P. Rutledge, July 14, 1854, subject only to 

the life estate acquired at the same time by Eliza A. Foster, relict of pe 
Thomas P. Ratledge, deceased. 


86. The Rutledge Land Certificate Did Not Go to Mia 
Wife Under the Will, nor Had She any Community Iaterest 
in it.—We propose in this place to meet the position of the in- 
tervenor defendants, Dunlap et als. and Worrall et als., that 
the Rutledge certificate being personal property, did not come 
to these plaintiffs, but to Rutledge’s wife, under the will, and 
the objection of all the defendants that the Rutledge land oA ‘ 
certificate was community property of himself and his wife, : 
- Eliza Rutledge, so that only one-half thereof was subject 
to disposition by Rutledge’s will, and will attempt to make it 
clear that on the death of the only offspring of Thomas P. 
Rutledge, July 14, 1854, these plaintiffs did take under the will 
the fee ia such title as the Rutledge location and survey se- 
cured to the land in controversy. 


87. The Will Provided for the Personal Property, as Well 
as the Realty, to Pass to Plaintiffs in the Alternative Fixed 
by the Will.—We believe that the seventh and eighth para- 
graphs of Rutledge’s will were made to supersede altogether 
all of the preceding clauses upon the happening of the contin- 
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gencies therein mentioned. The 1 
predicated upon the alternative that 't 
should live until twenty-one years & tel 
tor. As soon as it could be detert 
offspring of Rutledge, that such’e I 
twenty-one years after the testator’s ¢ 
would die without offspring by ie > 

vive her, all the provisions preceding the seventh a 
clauses were immediately superseded, and ee 
eighth clauses become the will, and took ; 


property, real and personal, es i | 


he ~~ 


The seventh and eig 


Seventh. In the event of tht s<€ 
spring by me at her death whidh @ a 
my estate, real and personal, shall be: 
Alsey 8. Miller which may survive mie, -w 
ent wife. 

Eighth. In the event of the death of the:-offepring. whi 
have by my Se eee seat 
estate, both real and personal, for and duri page b 
during her life, to dispose of any of the oren 
mares. 


It will be observed that in the event 1° . 
clause, a life estate is raised in the wife to supersede the 
provisions made for her in the first part of the will, which * 
pends on a different event, and that at the same time her 
estate is limited toa life estate in all property, real and per- A 
sonal. If, therefore, pending the possibility of the realization ¢ 
of the first event referred to in the will, the land certificate had ~ 
not been sold, when the offspring of Rutledge died the seventh 


é e 
and eighth clauses took effect, and formed the entire will; and 7% BS . 
would have controlled the proceeds of the sale of the landcer- =“ ee ae 
tificate after payment of debts, if it had been personal ete bars 


and had been sold, and the proceeds bad been delivered ies « 
other personal property to the wife for an uncertain ‘torm,| 
Therefore, taking it for granted, as all the defendants allege“: 
in their pleadings, that the land certificate was not sold by the od 
executor, even if it was personal property at the tis 
ledge’s death (which we will hereafter dispute), a9 
was subject to be controlled by the seventh ands 
graphs of the wil], in the same manner as othé# 


anew 
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sonal property, upon the occurrence of the events therein 
votersed to. 


“88. The Rutledge Land Claims Never Became Community 
Property of Himself and Wife even if Considered as Person- 
salty.—The defendants insist, in their pleadings, that the 
Thomas P. Rutledge headright claim to land was personal " 
property, and became community property of Rutledge and 
his wife on their. marriage. It is alleged in plaintiff's bill, and — 
admitted in the answers of all the defendants, that Thomas P. 
Rutledge was married to Eliza A. King on the twenty-fifth of 
December, 1846. It is not, therefore, on the ground that Rut- 
ledge’s land claim was acquired during marriage that it is al- 
leged to have become community property. Even if the uncon- 
-ditional\certificate issued after he was married, if the right to 
it was perfected before he was married, it was not to be re- 
garded as acquired during marriage because the evidence of 
the right might not have issued until after the marriage. The 
community or separate property status of property was fixed 
in so far as the time of the acquisition of the property affects 
the question) by the time when the consideration paid for the 
property was earned. 

Wilkinson v. Wilkinson, 20 Texas, 237. | — 

Marks v. Hill, 46 Texas, 345. 

On the twentieth day of March, 1839, Rutledge obtained his 
conditional certificate under the act of January 4, 1839 (Record, 

256), entitling him to three hundred and twenty acres of land 

as a single man, conditioned that he remain permanently 

within the Republic of Texas, and do and perform any and all : 
duties of other citizens for the term of three years. The 

proof shows that he remained in the Republic, and his right | 
was, therefore, acquired by March 20, 1842 (Record, 55), and as a.t 
san evidence of the perfection of this right he obtained his un- | 
conditional certificate for said three hundred and twenty acres 
of land October 12, 1846. (Record, 7.) In Marks v. Hill, 46 
Texas, 345, it is said, with reference to this statute: ‘‘It is be- 
lieved that the cotemporaneons construction was that immi- : 
gration and settlement in the State was the leading consider- 
ation of the grant,” * * * * and the question of commu- 

nity or separate property as to land is to be determined by the : 
time of the earning of the right. 


89. Same—Rutledge Land Certificate did not Become Com- 
munity Property by His Marriage.—But it is insisted by de- 
fendants that the Rutledge land claim, although it was his sep- | 
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arate property at the time of his marriage in 1646, beeen 
community property by his marriage by force of thes 
January 20, 1840, entitled ‘‘an act to adopt the oa law of 
2410); sections 3 and 4 of which (Hartley’s Dig., arts. 9400, 

’ } as far as material, read as follows: 


— Section 3, Hartley’s Digest, article 2409: 


' . 

That neither the land nor slaves which the wife may own, or to which 

che may have any right, title or claim at the time of her marriage, nor the — 

lands nor slaves which she may acquire, during the covertere, sny right, 

title or claim, by gift, devise or descent, nor the increase of euch claves in 

each case, nor the ee ee law, which the 
wife may have at the time of the marriage, or which 


| property of the husband, bat shall remain the separate property of the 
| | wife; provided, however, that during the continuance of marriage, the 
_ fe husband shall have the sole management of such land and slaves. 


Section 4, Hartley’s Digest, article 2410: 


a a That all property which the husbsnd or wife may bring into the mar- " 
riage, except land and slaves and the wife's paraphernalia, and all the 
penta coqaicel dating the menlags, estes oat ee eee 

their increase as may be acquired by either party, by gift, devise or 
descent, and except also the wife's paraphernalia, acquired as afore- 
eaid, and during the time aforesaid, shall be the common property of 
the husband and wife, and during the covertare may be sold or disposed 
of by the husband only. «it “segs 


A. It is claimed that the land right evidenced by the land cer 
: See a ta the Gant excites, cht ar 
contained in the fourth section of this law excepting “ 
ond cleee” tiee: hasasaies coananhiay diamante aaa 
tiage. We believe that so much of the law referred to as 
made any of the property owned by either of the con ing 
Rutledge marriage 


Texas, adopted in 1845, which reads as follows: 


Section 19. All property, both real and personal, of the wife, owned 
s | we 


gift, devise, or descent, shall be her separate property; and laws shal? 
be passed more clearly defining the rights of the wife, in relation as 
well to her separate property as that held in common with her husband. 
Laws shall also be passed providing for the registration of the wife’e 


separate property. (Hartley's Digest, p. 73.) 


It will be seen that to hold that so much of the act of Janu- 
ary 20, 1840, as enacted that the husband should by the mar- 
riage acquire an interest in all the wife’s property except land 
and slaves, was repealed (as it certainly was) by said section 
of the Constitution of 1845, but that so much of the act of 1840 
as provided that the wife should acquire an interest in the hus- 
band’s property by the marriage, was not repealed, would vio- 
late the paramount policy of mutuality in property righte 
between man and wife, which has existed in every state of the 
law in this country, whether under the Mexican law, the Re- 
public, or the State. It would be to hold that while jealously 
protecting the wife from the common law affecting marital 
rights, to the end that no interest in her property, real or per- 
sonal, should pass to the husband by marriage, yet the law 
makers intended to leave the law in such a state that the hus- 
band’s property should become, in part, the wife’s property by 
‘ the marriage, and thus to force the husband, if he would . 
marry, to submit to the very injustice which it was the purpose 
of the law to save the wife from. Such was not, we believe, 
the intention of the Constitutional Convention, ‘or of the people 
in adopting the Constitution. The section of the Constitution 
referred to was so inconsistent with the spirit of the law of 
1840, touching the effect of marriage on existing property 
rights of both husband and wife, that we think it must be held 
to have repealed so much of said laws as provided that any of 
hhe property of the contracting parties should become commu- 
nity property by the marriage. 


90. Same.—But if this view be not adopted by the court then 
the next question to be considered is whether the right to a 
certain quantity of land, to be selected and filed upon, is to be 
considered as within the spirit, if not the letter, of the ex- 
ception of “land” in the law of 1840. : 

It is a matter of public history that the great bulk of the 
Jand interests in Texas in 1840 were in the shape of land eer- 
tificates and donation and bounty warrants, issued to immi- 
grants and soldiers and their heirs, which the ravages of 
war and the unsettled condition of the country had prevented 
from being located. The owners had had but little opportunity 
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at that time to select and have surveyed the lands for which 
they had paid in services or by immigration and settlement in 
the country. It would, therefore, seem strange and without 
reason, to suppose that the congress of the republic, when 
manifesting the purpose of maintaining as the separate prop- 
erty of the man and wife, the land, strictly speaking, which 
they respectively owned before marriagé, meant to give to the 
act of marriage the effect of converting into community prop- 
erty all the rights of selection and appropriation of land, which 
constituted the great bulk of the landed interest of the average 
citizen. In the case of Duncan v. Veal, 49 Texas, 603, our 
Supreme Court interpreted the word lands in a statute of 
1841 to include within its spirit and purpose unlocated land 
certificates. In this case the court was called upon to interpret 
the legislative meaning in using the word “lands” in the act 
of Jan. 14, 1841, regulating administration upon the estates of 
deceased soldiers of the republic, in which act it was provided, 
among other things: 


That where administration has heretofore been granted on the estates 
of deceased soldiers to other than the heirs or next of kin of such sol- 
diers it shall not be lawful for such administrator to sell the lands of 
such deceased soldier without the consent or approbation of the heira 


of such deceased soldier. * * * * 


The sale of a land certificate by the administrator of such a 
deceased soldier’s estate, without the consent of his heirs, was 
attacked, in this case, and the court, in passing on this question, 
said : 


It is claimed, however, that the omission to do so (to obtain the 
heir’s consent) does not affect the title acquired by the purchaser from 
the administrator; first, because the certificate was personalty, and, 
therefore, not, as appellee maintains, within the statue; but, anques- 
tionably, it is within ite spirit and meaning. 

It was the purpose of this statue to protect the estates of deceased 
soldiers from just such sales as this; and it would be a narrow and 
technical construction of it to allow their estates to be stripped of the. 
property given them by the Republic, and which it may be inferred, 
was all they had which an administration could reach, and, therefore, 
just that which must have been in the mind of the legislatare, becaase. 
of a technical distinction between land and « certificate for oraright. . 
to acquire land. 


The word “lands ” in the marital rights law of January 20, 
1840, should be construed not technically but according to the 
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spirit of the statute to be determined, to some extent, by refer- 
ence to the history of the land laws and land interests of the 
people at that time. 


91. The Rutledge Right to Land Being Located and At- 
tached to a Particular Piece of Land in Fannin County, 
Texas, at the Time of his Marriage and Until his Death, his 
Land Right Passed into his Marriage as Realty, and was 
Controlled at his Death by the Provision of his Will Relating 
to Real Property.—Having now considered the question as to 
whether the Rutledge land claim, if considered to be personal 
property, became community property by his marriage, or was 
diverted from the course which real property was directed to 
take under his will, we now come to consider the proposition 
that by reason of the fact that the conditional certificate was 
located and a survey made by virtue of it in Fannin county, 
February 9, 1846 (Rec. 257, 258) the right to land which had be- 
fore been a floating right, become attached to a particular 
piece of land; and, hence, when the unconditional certificate 
issued, October 12, 1846, it was merely evidence of the fact that 
the conditional right attached to land had become absolute 
and unconditional for that quantity of land, and did not evi- 
dence a new right to an additional quantity of land; and it was 
to be considered as a located certificate by reason of its rela- 
tion to the conditional and land to which the right had been 
attached by the survey made for the conditional. “And asa lo- 
cated certificate was to be treated as a part of the reality, which 
passes with the land, it passed into the marriage with this 
land, and passed under the will as realty, either as attached to 
the Fannin county land or as attached by location to the land 
in controversy ppon which it is now located. If the property 
rights to this land claim become settled and vested as a part of 
the realty upon which it was located, of course the owner of 
the claim as attached to a particular piece of land would not 
forfeit it by any subsequent changes in its status growing out 
of floating and relocating the certificate. 


92. Same.—lIn order to bring to the attention of the court 
the law bearing on this subject, it will be necessary to quote 
here, at some length, statutes pertaining to the subject, as well 
as to refer to decisions in point. Before quoting the statute of 
January 4, 1839, under which Rutledge obtained his conditional 
certificate, it will be necessary to refer to parts of prior statutes 
in order to a clear understanding of the act of January 4, 
1839. 


On the fourteenth of December, 1897, the Congress.of the Re’ 
public of Texas passed an act entitled “An act to reduce into 
one act and to amend the several acts relating to the establish- 
ment of a General Land Office.” Digest, arts. 1887 
oe The material part of section 11 of this act ret as 

ollows 

Section 11, Hartley’s Digest, art. 1947: 


That there shall be elected by joint vote of both houses of Congress 
a commissioner, who shall be president of the board, and two associate 
commiesioners, for each and every county, who shall compose and con- 


, stitate a board of commissioners for their respective counties to be 


styled a “ Board of Land Commissioners,” whose daty it shall be to in- 
vestigate all claims on this government for beadrights to land; and 
they are hereby authorized and required to grant to any person or per- 
sons a certificate of their claim or claims, upon such proof being made — 
to them, by the party or parties claiming, as herein required, setting 
forth in said certificate the amount of land the claimant is entitled to, 
upon whet coalition and the Cae . pap earns to 
thie country. ” * * 

The material parte of section 17 iain as po 

Hartley’s Digest, article 1853: 


That any certificate of claim to land, which has been or.may be 
obtained in the manner and form herein prescribed, shall be sufficient 
evidence to authorize any lawful surveyor to survey for any person 


holding such certificates, any lands which he may point out agreeable 
to all law which do now, or may hereafter exist on that subject. * * 


The yarts of section 29, material to a proper understanding 
of the subsequent acts, read as follows: 
Section 29, Hartley’s Digest, 1865: 


That every volunteer who arrives in this Republic after the second 
day of March, 1836, and before the first of August, 1836, and has re- 
ceived. or may hereafter receive an honorable discharge and has taken 
the oath prescribed by the Constitution, or who may have died, shall 
receive the quantity of land by this act secured to the original colo- 
niste; provided, that the priority of location mentioned in the thirty- 
eighth section of this act shall be adhered to; and further provided, 
that none bat the person who served, or their heirs, shall be entitled to 
the benefit of thie provision, and all : shall accrue to the 
original claimante, and not to the person: to whom it may have been 
transferred; provided, no person who is.entitled to the benefit of the 
firet part of the section of this act, shall be entitled to the benefits of 
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the latter part of the same; every person who has arrived in this Re- 
public since the declaration of independence, and previous to the first 
of October, 1837, who is a free white person and the head of a family, 
and who actually resides within the government with his family, shall 
be entitled to a conditioned grant of twelve hundred and eighty acres 
of land, by paying the fee of office and surveying. The conditiuns of 
said grant shall be that both grantee and his or her family shall remain Wank. 
and reside within this Republic, and do and perform all the duties re- | 4 
| 


quired of other like citizens, for the term of three years; after which 
time he or she shall receive an unconditional deed for said land; and in 
ea no case, whatever, shall a grant of that description be made unless it be 
satisfactorily proven that all the conditions and provisions of the law 
have been complied with. And all single free white men who have 
emigrated to this Republic since the declaration of independence, and : : 
previous to the first of October, 1837, shall be entitled to six hundred 
and forty acres of land, and if they marry before the firet day of Octo- 
ber, 1837, they shall be entitled to an additional quantity of six bun- 
dred and forty acres of land upon the same conditions as above named; 
all laws contrary to the meaning and provisions of this section are 
hereby repealed. = 


On the fourth day of January, 1839, Congress passed an act 
entitled an act to extend to late emigrants, or those who may 
emigrate within a specified time, a donation of land (vol. 3, p. 
29), the material parts of which read as follows: — | 

Section 1, Hartley’s Digest, art. 1924: x 


That every person who emigrated to this Republic since the first day 
of October, Anno Domini one thousand eight hundred and thirty-seven, 
or who may emigrate to this Republic by the first day of January, 
one thousand eight hundred and forty, who is a free white person and 
the head of a family, and who actually resides within the government 
with his or her family, shall be entitled to a conditional grant of six | 
hundred and forty acres of land, by paying the fees of office and sur- ‘ . 

.veying. The conditions of the said grant shall be that both grantee 
and his or her family shall remain and reside permanently within this 
Republic, and do and perform any and all duties required of other 
citizens, for the term of three years, after which time he or his legal 
representatives shall receive from the government an unconditional 
“deed for said grant of land; provided, no sale of said claim to land, 
by the individual entitled to the same, of this government shall be 
valid in law and binding upon the person selling the same, until an 
unconditional deed shall be obtained by the grantee for said land; and a 
in no case whatever shall a grant of that description be made, unless 
it be satisfactorily proven that all the conditions and provisions of the 
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law have been complied with. And all single hb persons 
of the age of seventeen and apwarde, who have emigrated to this Re- 
pablic since the first day of October, one thousand eight hundred and 
thirty-seven, or who may emigrate to thie republic by the first day of 
January, one thousand eight huodred and forty, shall be entitled to 
three hundred and twenty acres of laad, and all laws aad parte of laws 
contrary to the meaning and provisions of thie act are hereby repealed. 


An act of January 26, 1839 (Hartley’s Dig., arts. 1929-1933), 
made the chief justices of the counties the associate justices, 
and the county clerks constitute the boards of land commis- 
sioners, which need not be quoted, as no point is made as to 
the organization or authority of the boards of land commis- 
sioners. The law of January 4, 1839, just quoted, must be con- 
strued in connection with the act of 1837, parte of which we 
have quoted. Under these acts it was held that the condi- 
tional certificates which were to be issued to singl 
subject to the same conditions, as to residence, restrictions, 
as to sales, which govern certificates issued to hens of fam- 
ilies. : 

Cannon v. Vaughn, 12 Texas, 399. 


93- Same.—Under this State of the law, on the twentieth of 
March, 1830, the board of land commissioners of Washington 
county, where Thomas P. Rutledge then lived, issued to him, 
as a single man, a conditional ‘certificate for 330 acres of land, 
in accordance with the act of January 4, 1839, he having ar- 
rived in the Republic since October 1, 1837. This certificate 
belongs to what are termed in the land office records and sub- 

sequent laws as third clase conditional certificates. 

January 15, 1841, the Congress passed a law, the first and 
gecond sections of which read as follows: 


An act defining the mode by which the holders of condi- 
tional certificates shall establish the same, which reads as fol- 
lows: 

Section 1, Hartley’s Digest, article 2049: 


That there shall be established in each county of the Republic of 
‘Texas, a tribunal with the authority to grant snconditional certificates 
dy virtue of the twenty-ninth section of law entitled “An act to reduce 
into one act and to amend the several acts relating to the establish- 
ment of a General Land Office,” passed December the fourteenth, one 
thousand eight hundred and thirty-seven, and aleo by virtue of the act 
entitled “An act to extend to late emigrants -or these who emigrate 
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within a specified time, a donation of land,” approved January the 
fourth, one thousand eight hundred and thirty-nine, 


Section 2, Hartley’s Digest, art. 2050: 


That the chief justice and the two associate justices of the county 
court shall constitute the tribunal mentioned in the first section of this 
act. ; 


The act of February 4, 1842 (vol. 6, p. 105) provided : 


That the boards or tribunals created by the act hereinbefore men- 
tioned [act of January 15, 1841] shall have power, and it shall be their 
duty, to grant and issue unconditional certificates of the second and 
third class to applicants who have not received certificates from former 
boards, and shall make such proof as is required by said act that they 
have resided within this Republic for three years, and performed the 
duties required of them as citizens. 


The first section of the act of January 16, 1843 (vol. 7, p. 29} 
reads as follows: 
Section 1, Hartley’s Digest, art. 2104: 


That the Chief Justice and Associate Justice shall constitute a board 
of commissioners for their respéctive counties, who shall be authorized 
to issue unconditional and conditional certificates to land, to all citizens 
of the second, third and fourth classes, who arrive in the country pre- 
vious to the first day of January, one thousand eight handred and forty- 
two, who shall have resided in the Republic three years, in conformity 
to the laws under which they emigrated. 


94. Same.—Thus was the state of the Jaw material to an 
understanding of the relation which Rutledge’s unconditional 
certificate had to his conditional certificate when the uncondi- 
tional issued, October 12, 1846. Rutledge had removed to Gon- 
gales county after obtaining his conditional certificate in 
Washington county in 1839 (see his brother William Rutledge’s 
testimony, Record, page, 55), and, as will be seen from the state 
of the law, it was not necessary for him to produce before the 
board of land commissioners his conditional certificate in order 


‘to obtain an unconditional, if he made proof otherwise that he 


arrived in this country prior to January 1, 1843, and had dis- 
charged the duties of other citizens. This fact, and the proof 
in the record showing that his conditional certificate was in 
the files of the general land office with the field notes of the 
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of the land by which it has been s 
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tificate, or proof made of the particular time prior to 1843, that 
Rutledge immigrated to Texas. teat = apa : 
from the laws that Rutledge acquired the right to only one 
quantity of three hundred and twenty acres of land, and not: 
two separate rights to two tracts of wrenetiswn—ce: an 
acres each, and that the two certificates together the 
different stages of progress of the right from a to 
an absolute and unconditional right. | 

In viewing this question we are not to couisider the pleces of 
paper and the certificates written thereon as the property, so. 
much as the right iteelf acquired by the immigration and set- 
tlement. This right was the subject: of sale even before the 
issuance of any certificate, except where a sale of the right 
was prohibited by the prohibition of the sale of the con 
certificate. “th 

Johnson v. Newman, 43 Texas, 628. | 

And this right is what we refer to when we speak oF 
ditional certificate being located and attached to’ the | 
tate, whereby the unconditional must also be re al 


until after the marriage and death of Rutledge. in Barker v. 
Swenson, 66 Texas, 407, the confusion that sometimes arises 
from treating the certificate as'the property is ited 
that case the right to land evidenced by @ certificate was 
sought to be held under limitation laws applicable to the pos- 


session of tangible personal property. 
The cours said: 


‘The right which one has through an unlocated land certificate is an 
intangible thing which vests in the true owner and can uot be adversely 
possessed by another, It is said that a land certificate may be sold 
under execution or in course of an admivistration, and that the right 
to acquire land under it will pass to the parchaser, and this is true, bat 
it ie upon the theory that the certificate symbolizes the right, which is. 
the shiney coll tn cash'eanee, an tn th When Vie Stuer ota a certifi« 
cute makes a voluntary sale. 


Go in Hines v. Thorn, 57 Texas, 108 ite said 


“A legal eale 


to the claim or certificate by which it was a oprs 
95- Same.—Looking at the question from th ~ 
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‘we find that on February 9, 1846, Rutledge located his condi- 

tional certificate in Fannin county, and obtained a survey of 

that date by virtue of the conditional certificate. Rutledge 

thereby attached to the land his right to that quantity of land, 

which was then perfect by reason of his residence in the 
| country, etc., but he had not obtained the evidence of its hav- 
| ing passed the conditional state. Afterwards, on October 12, 
| 1846, the evidence of the unconditional character of the right 
then attached to land issued in the form of an unconditional 
certificate, but the right remained attached to the land in | 
: Fannin county. The law at this time did not require that any 
act should be done under an unconditional certificate in order 
to preserve the location and survey attaching the right, of 
which it was in part the evidence, to land. Before a patent 
could be issued, the field notes of the survey and the condi- 
tional and unconditional certificates would have to be returned 
to the general land office, as the evidence upon which the 
‘Commissioner of the General Land Office should issue a patent. 
The field notes and the conditional certificate were returned in 
due time (Record, 260). No time was prescribed, at least until ~ 
1856, within which an unconditional certificate should be re- 
turned to the land office, in order to preserve a location and 
survey made by the conditional certificate. 

Hollingsworth v. Holshousen, 17 Texas, 41. 

If the right or certificates were located and attached to land, 
it was not to be considered as personal property for any pur- 
pose. The land must be considered as the property until the 
-certificate is floated and the survey abandoned. 

The case of Hearne v. Gillett, 62 Texas, 23, is in point. In 
that case a land certificate which issued to Rohde Kennedy 
was first located upon a tract of land in Robertson county,— , 
‘Gillett bought this land, and afterwards the Kennedy certi- J 
ficate was floated and located in Hamilton county. Gillett sued 
for the Hamilton county land, and maintained his title updn 
the proposition that the Kennedy certificate passed as a part of 
the land upon which it was located in Robertson county when 
he purchased that land. The court, in treating of this question, 
‘said: 


An uulocated land certificate in this State is considered as personal 
property, and may be dealt with as such (citing authorities). But after 
‘such certificate has been located it can no longer be considered as per- 
eonality, but is then merged into, and becomes a part of, the realty. 


Section 1 of the act of February 5, 1841 (vol. 5, p. 163), pro- 
“vided : 


Goverument, vhich hove bess losseellgs/hartagik Gate pomned 
held as sufficient title to authorise the maintenance of actions of eject- 
ment, trespass, or any other legal remedy given by lew; all laws to the 
contrary not withstanding. (Hartley’s Digest, art. 3230.) 


In Simpeon v. Chapman, 45 Texas, 560, after 
tact thet an uninceted land corideae hd boon bad tb pr 
sonalty, and might be assigned and transferred by parol, the 
court said : 


Bat when located it loses this character. It then attaches to the land 
and becomes a chattel real, and can be and transferred by 
parol no more than the land iteelf. I of being merely property 
of itself, it is, like a deed, the evidence of title to land upon which it 
is located, and though its sale or assignment subsequent to location, if 
in writing, but not otherwiee, may in equity be held’ to operate as 8 

of the land, é& is the land, not the certificate, which in the 
thing sold. The right to the certificate is an incident to, and necesea- 
tily accompanies, a transfer of the land. , 


A location and survey confers a vested. right which the State 
can not divest or take away, and which could only be lost by 
abandonment. 

Snider v. Methvin, 60 Texas, 487. 

When the laws of Texas make locations and surveys by au- 
thority of land certificates evidences. of title to land, the de- 
cisions based upon this status of a located certificate, to the 
effect that such certificates are attached and: incidents to the 
land, and pass with the land, are but declaratory of the com- 
eon law as to the status of deeds or muniments of title. 

The common law on this subject is stated in Kent’s Commen- 
taries, volume 2, margin page 342, thus: . “There are, also, 
many chattels, which, though they be even of a movable na- 
ture, yet being necessarily attached to the freehold, and con- 
‘tributing to its value and enjoyment, go along with it in the 
same path of descent or alienation. This is the case with the 
‘deeds and other papers which constitute the muniments of title 
‘to the inheritance.” 

Now, as by the express provision of the marital rights act of 
January 20, 1840, the land and slaves which either of the con- 
tracting parties had at the time of the marriage were excepted 
out of the property which would become by the marriage the 
common property of both, undoubtedly the Fannin county land 
Jocated and surveyed by Rutledge’s conditional certificate re- 
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mained the separate property of Thomas P. Rutledge after his 
marriage, and was his, or his heirs, or devisees, or assignees 
until it was abandoned by the location of the unconditional 
certificate upon the land in controversy in this suit, and there- 
fore it must also follow, from the authorities hereinbefore re- 
ferred to, that the right and title to the unconditional certifi- 
cate must have remained with the land to which it; in part, 
evidenced a title; and having passed into the marriage and 
later, after Rutledge’s death, under the will as realty, no sub- 
sequent changes from one tract of land to another could change. 
the ownership of the rights evidenced by the certificate. We 
therefore conclude that, no matter from what standpoint the 
subject be viewed, the plaintiff, on the death of William Rut- 
ledge, only offspring of Thomas P. Rutledge, July 14, 1854, be- 
came vested, under the will of Thomas P. Rutledge, with the 
fee in remainder, subject only to the life estate of Eliza A. 
Foster, relict of Thomas P. Rutledge, by such title as the Rut- 
ledge location and survey secured to the land in controversy; 
provided, of course, that Rutledge did not divest himself of the 
rights evidenced by his certificates before he died—a subject 
which can be better discused further on, in order to avoid rep- 
etition on points which will be developed in the case as we 
proceed. 


III. 


The court below should have held that the Rutledge location 
and survey were valid, and constituted a valid subsisting equitable 
title to the land in controversy,.in 1868, when the Childress location, 
survey and patent were made, of which the defendants and those 
through whom they claim had notice. 


96. The superiority of the title secured by t the Rutledge lo- 
cation and survey over the Childress patent is conceded by the 
original defendants, the Texas & Pacific Railway Company et. 
als.; they relying upon the same against the patent. and hav- 
ing alleged in their pleadings the wrongful issuance of the 
patent, and that they bought in that claim, not as a title, but: 
to buy their peace and save the expense of litigation, to cance) 
the patent and clear the cloud from their title thereby created. 
(See defendants’ answers paragraphs X, XIV, XIX and XX, 
Rec., 136, 138, 141, 142). Hence, if this court should hold that the 
original defendants owned the legal title passed by the Chil- 
dress patent, the superior merits of the Rutledge title being 
set up in the pleadings of the plaintiffs and the original defen- 
dants, that question need not be discussed as between them. 


tervenor defendante, Dunlap et al. and Worrall etal. 


97. Sho ehgeetions User) Lee a 
—The objections presented by the pleadings of ‘the intervenor 
defendants to the validity of the Rutledge location are, briefly: 

1. That by reason of the lotation and survey made by 
virtue of the conditional certificate in Fannin county, Feb- 
ruary 9, 1846, which it is alleged was still] subsisting and valid, 
the location and survey in 1852, on the land in controversy 
‘was inoperative, null and void. 

2. That said location on the land in controversy was not 
made, as the date of the survey indicates before, but was made 
after, the passage of the act of February 10, 1863, reserving 
this land and section of country from location for the benefit 
of Peters’ Colony and for locators by virtue of colony certifi- 
cates. | 

3. That at the time the Rutledge location and survey was 
made, if made before the reservation mentioned, the land in 
_ controversy was appropriated by a prior location and survey 
made by virtue of William F. Sparke’s league and labor head- 
right certificate No. 104, which prior location remained valid 
until about February 9, 1852. 7 

4. That if the Rutledge survey was ever valid it was held 
invalid by a ruling of the Commissioner of the General Land 
Office, and this ruling was acquiesced in, and that said survey 
was abandoned by M. T. Johnson, who located and controlled 
said unconditional certificate, and had authority to do so. 

& Thatif the ruling of the Commissioner of the General 
Land Office was invalid, the same was permitted to stand until 
1868, and mislead the owners of the Childress certificate to 
their damage. 

These objections will be answered in the order in which they 
have been stated. 


Reply to First Objection—That the Location in | 
Was Inoperative Because of the Previous Location. 


98. Of the Right to Float a Lead Certificate and Re-Le- 
eate.—The position taken by the intervenor defendants to the 
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to dispute the right to float and locate elsewhere, a right which 
had once been located. This view, however, is not consistent: 
with their subsequent contention that M. T. Johnson, in 1857, 
floated the certificate from its location on the land in contro- 
versy. But we pass this inconsistency in their pleading. 

No law was ever passed prohibiting the floating of certifi- 
cates and re-locating them until 1856, and it was the constant 
practice prior to that time to float and re-locate certificates as. 
frequently us might be desired, and this practice was sustained 
by the courts. In Hollingsworth v. Holshousen, 17 Texas, 41, 
a case in which the location and survey by virtue of the un- 
conditional, like the location in controversy here, was ques- 
tioned, because of a prior location by the conditional certifi- 
cate. The court, treating the unconditional certificate as being 
as much attached to the first survey as the conditional by virtue 
of which it was made, said, with reference to the right to lo- 
cate the unconditional elsewhere, that ‘“‘A party may abandon. 
his location and survey at any time before his certificate is. 
merged into a patent, provided he does not thereby interfere. 
with the rights of any other person,” citing 

McGimpsey v. Rumadale, 3 Texas, 344. 

Galt et als. v. Galloway et als., 4 Peters, 332. 

See also Johns v. Pace, 26 Texas, 270. 


99. A Second Location an Abandonment of the First.— 
When a location and survey has been made by a conditional 
certificate, the location afterwards of the unconditional certifi- 
cate (the two certificates evidencing but one right) is an aband- 
onment of the first survey made by the conditional certificate. 
The case of Hollingsworth v. Holshousen, 17 Texas, 41, is also. 
in point on this question. In that case the Supreme Court of 


Texas said: 


The survey upon the conditional certificate had been made by Gray, 
the original grantee and holder, in Montgomery county in 1839; in 
1841 he obtained the unconditional certificate, and this he afterwards 
assigned to Blackburn, who assigned it to. the defendant in 1847. In. 
January, 1849, the defendent located the wee and caused a sur- 
vey to be made of the land in question. * 

The court, after referring to other circumstances evidencing 
an adandonment of the first survey, which was made by the 
conditional certificate, said: ‘Or, at least, that if the de- 
fendant in fact knew of the former survey and had ever enter- 
tained the intention of claiming the land embraced by it, he 
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had abandoned each intntion whea heme hi urvey of the 
land now in controversy.” 

See also Poor v. Boyce, 12 Texas, 441. 

To the same effect are the decisions of other States; whoee 
laws governing the entry, location and survey of public lands 
were silent as to what should be regarded as an evidence of . 
J abandonment of a prior survey. For instance, in the case of re 
) , Steel and wife v. Finley et al., the Supreme Court of Pennsyl- 4 


vania said: 

If a person obtains s second survey on a warrant which hes been once 
‘filed, Be any heniee Nie Oe 
into the surveyor general's office, Eotsn-20 aielane curt aan 


: 100. The Piaintiffs’ Right to H ; 


the Dastdhauhe wane isonates Wraneialinie aeslaeanacas 
If the authority of the person who located the land in contro- 
versy to make this location so as to float the right from the 
_ 9 , .. Iendin Fannin county is sought to be questioned, one answer 

: to this would be that, until the death of William Rutledge, July | eS 
14, 1854, these complainants had no title or vested interest in C: 
said land claims, and no certainty that they would acquire any 
rT title or interest, and hence they had no authority to control the 

certificates so as to preserve the Fannin survey or secure 

another. They could not return the unconditional certificate 
to the general land office and obtain a patent on the Fannin 
survey (which could not patent on the conditional), nor could 
: they prevent the then owners of the certificates from locating 
it elsewhere and abandoning the first location, whereby the 
first location would be taken up by other locators. 

I¢ must follow, therefore, that when these plaintiffs took a 
7 Ss vested remainder under Rutledge’s will, after the death of his 
i only offspring, July 14, 1854, they acquired a right to Rutledge’s 
land claim and to the land which had been, by that time, 
: secured by it under the rules of law, either by active manage- 

ment or acquiescence of those who before had all the authority 

- which inheres in that property, to deal with said certificates. 
These plaintiffs could not, on the accrual of their title, reclaim 
locations which had been abandoned by those owning, for the 
time being, and having the right to control the certificate before 
the rights of these plaintiffs accrued. 


101. The Lecation in Controversy Presumed to be Made hy 
Butledge.—Another answer to this proposition isthat the sur-_. 
vey for the Rutledge certificate, on the land in controversy, is 


dated January 8, 1852, but there is no certain proof as to when 
the location or entry was made. The survey is made in the 
name of Thos. P. Rutledge. The surveyor says, ‘‘I have sur- 
veyed for Thos. P. Rutledge three hundred and twénty acres 
‘of land, * * by virtue of his headright certificate” (Rec., 262), 
describing the unconditional certificate and theland. Thelaw 
as hereinbefore quoted (Act Dec. 14, 1837, Hartley’s Digest 
Art.—) provided that the surveyor should survey “ for any per- 
son holding such certificate.” The presumption is that the 
acts of the surveyor were regular and according to law, and 


that, therefore, the location was made for Rutledge as the 


holder of the certificate or by some one holding it for him be- 
fore his death, which occurred January 10, 1850. Tha surveyor 
was required to follow the location in making a survey. (Sni- 
-der v. I. & G. N. R. R. Co., 52 Texas, 306). But no odds whether 
the survey was made in one name or another, and whether the 
person named was dead or living, and even if no name was 
used in making the entry or survey, if it showed by virtue of 
what certificate it was made, it would inure to the benefit of 
‘the owner of the certificate. 

Willie v. Wynne, 26 Texas, 43. 

Gould v. West, 32 Texas, 339. 

McCracken’s heirs v. Beall & Bowman, 3 Marshall (Ky.), 210, 

But we refer to this subject to submit the point that it will 
‘be presumed from the survey, in Rutledgé’s name, that the en- 
try was made in his name by his authority while living. A 


presumption that a file had been made prior to a reservation of | 


‘certain land from location was indulged by the Supreme Cour: 
of Texasin Austin v. Duncan, 46 Texas, 248, where it is said by 
the court : 


If, however, ithad been shown that the surveyor knew the land was 
‘within the limite of Mercer's Colony when he surveyed it for Grabam, 
it does not follow that the survey was illegal, and did not segregate 
‘the land from the publicdomain. For aught that is shown to the con- 
trary, the land may bave been appropriated by Graham, by a valid file 
‘of his certificate upon it, prior to the law authorizing ite appropriation 
under the colonial contract with Mercer. 


There is nothing in the record to overcome the presumption 
from the acts of the surveyor that the location or file was made 
in the lifetime of Rutledge. 

The testimony bearing on this subject was substantially as 
follows: Henry Beaumont, a former-locator, testified that he 
amet M. T. Johnson, another locator, in Austin, Texas, in the 
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winter of 1h and 28, or parhap, in the seing of 108 nd 
made a written contract with him, in duplicate, in regar 
Soosting a lot of land certificates thichadiege GaaeRier ita. 
ledge unconditional certificate. That he had no title to it, but 
held it to locate, having obtained it from some other ‘person 
who held it to locate, but who and whether such person repre- 
sented Rutledge, he did not now know, nor did he know any- 
thing of the antecedents or conditions as to title to said certifi- 
cate. That he left his copy of contract with his agent in Indi- 
anola, Texas, in 1869, when he left the State.- That in 1675 his 
papers were swept away in a hurricane which destroyed In- 
dianola. (Record, 60, 61.) 

The defendants plead that M. T. Johnson located this certifi- 
cate, and do not claim that he bought say interest in it until 
1855. 

J. P. Smith, an old attorney of Fort Worth, now one of the 
attorneys for Texas & Pacific Railway Company in this case, 
brmimmewrhnnybetngemcadehetsaths i= wir mo 
quiry about some land certificates included in Be 
tract with M. T. Johnson. That Heat Wienasii Wilkes 146- 
ter he produced, referred him to D. G. Beaumont, at Indianola. 
That as a result of this correspondence the contract between 
Beaumont and Johnson was sent to Fort Worth in 1873 or 1873 
to a lawyer there, and that witness saw it. That it was dated 
in 1850 or 1851, and was signed by both parties, with whose 
writing he was acquainted, and was s contract to locate the 
Rutledge among other certificates, and purported to be execu- 
ted in duplicate. That witness, as administrator of M. T. 
Jobnson’s estate, examined his papers, and found a letter from 
Beaumont to Johnson, which he recognised as Beaumont’s 
writing, and which purported to have been sent by the hands 
of D. N. Stapp. That it was dated in 1860, and referred to a 
previous understanding with Johnson about locating land cer- 
tificates. (Record, 490, 431, 485, 471, 473.) Healso identifies a 

dated March 9, 1852, purporting to have been given by 
M. T. Johnson to Beaumont for several land certificates, in- 
cluding the Thos. P. Rutledge unconditional certificate. (Re- 
cord, 434.) 

But it is evident that some of the certificates, at least the 
Milby and the Rutledge certificates, had been located before 
this time, either by Johnson or some one else, for the survey of 
the Rutledge is dated January 8, 1853, and the deputy survey- 
or, on January 16, 1852, in authenticating the field notes of the 
reer, 7 eae hy ee ee hb 


endorsed on them) that the survey was made “on the day and 
date thereof.” : | 

The field notes were examined and approved and recorded 
July 30, 1852, by the district surveyor of the district to which 
Tarrant county belonged, and were returned to the General 
Land Office of Texas, October 4, 1852, and their true date seems 
never to have been questioned by any officer, nor is there any 
proof in the record that the field notes were altered or tam- 
pered with. The W. P. Milby certificate, which was receipted 
for, among others, in said receipt, dated March 9, 1852, was 
located on or prior to June 25, 1850, as appears from the field 
notes of a survey made by virtue of this certificate, dated and 
proved up in due form as of the date of June 25, 1850. (Record, 
381, 382.) The language of the receipt was that he, Johnson, 
received them ‘“‘to be located or accounted for.” (Record, 434.) 
Johnson may have received them before that receipt was writ- 
ten, or some of them may have been located when he received 
them, and were to be ‘‘accounted for.” If there was any ante- 
dating or alteration of the Milby field notes the intervenor de- 
fendants ought to have proved it by the witness M. J. Brinson, 
who was a chain carrier when that survey was made, as ap- 
pears from the field notes. (Record, 381, 382.) Brinson was 
examined as a witness orally before an examiner in this case, 
but no question was asked him on this subject. (Record, 410.) 

We submit that this testimony does not overcome the pre- 
sumption that the location was made for Rutledge, while he 
was living, as indicated by the survey, which is presumed to 
follow the entry or location. A location without a survey was 
held to give a vested right. 

Gould v. West, 32 Texas, 338. 

Sherwood v. Fleming, 25 Texas Supplement, 408. 


In Willie v. Wynne, 26 Texas, 43, a suit involving a contro- 
versy between the claimants undera patent issued in 1848, and 
the claimants under a file made in 1840, the court said: ‘“‘And 
the file and certificates by virtue of which it was made were 
constructive notice to all others that the land designated in the 
file was appropriated. It was the practice of the country toa 
considerable extent, and. one which was recognized by the 
court, to hold by files merely, without actual surveys. And 
we believe the practice was in conformity with law.” 


* . * * * * s s s s 


‘‘We are not aware of any law which required a survey to be 
made of land previously located, until the passage of the act 


| the certificates to Johnson when he made his contract with 
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just quoted, of the tenth of February, 1081"{overraling WU- 
liams v. Craig, 10 Texas, 437.) 

A location was effected by making an‘application to the sur- 
veyor for a survey of a certain quantity of land in a given lo- 
cality, and delivering to the surveyor a valid certificate for 
that quantity of land. The right then attached, but in order 
to give notice to subsequent locators, so as to hold the land 
against them until a survey could be made and recorded (which 
would then be notice), the locator was required to see that his 
location was entered in a book kept for that purpose, giving - 
casts gate Geeslgtion <0 oe ee 
quent locator to identify it. And to prevent an 
abandonment of the survey, the land certificate | 
thereafter be kept out of the surveyors office any long p 
of time; but it was not necessary, in order to retain t 
tion as between the locator and the State, and beeq' 
cators with notice, that the cortidate should remela fi 


3 


office at all a location was made. If the 
require its t when called on to carry the 

a survey, this would be in time, as to the State and ¢ 
ing notice. 


Morris v. Brinlee, 14 Texas, 285. 

Frederick v. Hamilton, 38 Texas, 322. 

Horton v. Pace, 9 Texas, 81. 

Lewis v. Durst, 10 Texas, 398. 

Keeping these considerations in view, the testimony does 
not overcome the presumption arising from the survey being 
made in Rutledge’s name, that the location was made in his 
name before his death. It is true that many surveys are made 
without stating for whom they are made, merely describing 
the certificate by which they are made, but the law author- 
ized the surveyor to survey “for any person holding” the cer- 
tificate, and this authorized the surveyor to state for whom the 
survey was made, and as he must have made the survey in ac- 
cordance with the location, the presumption in favor of the — 
regularity of official acts proves, prime facie, the fact that the 
location was made by Rutledge, or under his » and in 
his name. The memory of Beaumont and J. P. Smith as to the 
dates of occurrences of about thirty-five years since is too un- 
reliable to overcome the presumption in favor of the 
of official acte.which have stood for thirty-five years 
question on these points. ei 

The receipt of March 9, 1853, given by M. T. J th 
Senuniauh amd thee atendasenhiah Hammes thaneeitmedseh 


ee 


him, are relied upon by the intervenor defendants to show that 
the location and survey in controversy were not made prior to 
that time, but they failed to offer any evidence impeaching the 
genuineness of the field notes, of date of January 8, 1852. 
This receipt included quite a number of certificates. Smith’s 
testimony shows that in 1850 Beaumont corresponded with M. 
T. Johnson about Jand certificates which Beaumont had placed 
in Johnson’s hands. A-contract is proved, dated in 1850 or 
1851, which is evidently the contract referred to by Beaumont, 
as it is the only contract signed by both parties. -The receipt, 
therefore, may have been given in 1852 to cover certificates be- 
fore received by M. T. Johnson, as well as those received at 
the date of the receipt. At all events, the testimony of Smith 
shows that there was a contract embracing the Rutledge cer- 
tificate, signed by both Beaumont and Johnson, antedating the 
receipt. This fact being established, the date of this contract 
is still uncertain, for it had been nearly fifteen years since 
Smith saw it. Might not this contract have been in 1849, or 
before the death of Rutledge, which occurred on January 10, 


1850? Are not the presumptions in favor of the regularity of ° 


official acts stronger than the recollection of dates after so 
long a time, and about which the witnesses show paregeseae ted 
in their own minds? 

But if it.be assumed that Beaumont had in his possession, in 


Austin, March 9, 1852, the Rutledge certificate, and had con- 


trol of it for about two years before delivering it to Johnson, 
in Austin, March 9, 1852, does that prove that the certificate 
had not already been located on the land in controversy? We 
have seen from the authorities cited that it was not necessary 
that the certificate should have remained in the office of the 
surveyor, after a file had been made, in order to hold a location 
as against those having notice, and, if there was a written 
entry, there is no case holding that a short absence of the cer- 
tificate from the office would justify the inference of an aban- 
donment of the location. Five or ten years abeence of the 
certificate have been held to indicate an abandonment of a lo- 
location. Might not the Rutledge file have been made two 
years before the survey, and the certificate retained in the 
hands of the owner or a locator, who, while holding this loca- 
tion, was speculating on the chances of discovering a more 
favorable one, in which event he would abandon this one? 
We see nothing improbable or unusual about this, when con- 
sidered with reference to the practice of holding lands by files 
looking to the chances of obtaining other lands, which is evi- 
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denced by the facteof many of the ¢ 
preme Court reports. 

That this location was finally adhered to ie « 
fact that it was surveyed and field notes and # 
were returned to the general land office in 1863 ( 


102. The survey in question presamyl te me + 
ledge, still the presumption must be that it. was mad to be 
thority of those then having all the authority of o 

Poor v. Boyce, 12 Texas, 440. ial 

Hollingsworth v. Holshousen, 25 Texan, 628. a | 

Lessee of Steele v. Finley et. al., 3 Yates (Pa.), § 

Galt heirs v. Galloway, 4 Peters, 333. 


108. The defendants’ pleadings admit the a 
owners to the locator to make this survey.—it 4 
our reading of the intervenor defendants’ ples 
not have discussed the question of the auth vr 
location in Tarrant county was made, furthe?, 
tain the right of the owner to float a «4 
time and locate it elsewhere, for it seems | a1 


to control the certificate and trace the source of 
to the contract with Beaumont. These < 
that the location was made as early as the | 
survey was made when it purports to have 
‘“‘that Henry Beaumont had said certificate in 1 

for the owner until the ninth day of March, 1852, © 
Beaumont delivered the same to one M. T. Johnson t 
etc. There is no express denial of the authority of the k 
from the owner of the certificate to make the location. 


Reply to the Second Objection, that the Location was Not Made 

Until After the Passage of the Peters Colony Bater- | 
vation Act of February 10, 1868. apes 

104. The proofs as to the time when the Rat 6 
vey on the land in controversy was made have;:been | 
argued in discussing the last preceding objection of the 
defendants. There being no evidence offered: tending to 
impeach the genuineness of the field notes oe record 
thereof, or to prove any alteration thereof, we Beliév: it is not 
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which it purported to have been made, and is sworn by the 
proper officia] affidavit of authentication to have been made. 

Adams v. Jackson, 4 W. & 8., Pa., 78. 

Bunting v. Young, 5 W: & S., Pa., 196. 

But, if the Supreme Court of Texas, in Austin v. Duncan (46 
Texas, 243) presumed, in support of the honesty and lawful- 
ness of official action, that a survey which appeared to be 
made in a reservation after the reservation was made, was 
based on a prior file, of which there was no proof, how much 
stronger is the reason for presuming in favor of the truthful- 
ness of what is sworn to be true by the'officer, who would be 
guilty of fraud and crime if his affidavit was false. Beaumont 
says it was in the winter of 1851 and 1852, perhaps in the spring 
of 1852, that he saw M. T. Johnson in Austin and delivered 
him some certificates, including the Rutledge, but J. P. Smith 
shows that Beaumont and Johnson had a contract signed 
by both parties about locating the Rutledge certificate, 
dated in 1850 or 1851; and Beaumont speaks of a contract, 
and not merely of a receipt. It being evident from Smith’s 
testimony and the letter of Beaumont’s, found in Johnson’s 
papers by Smith, his administrator, that Beaumont had placed 
certificates in Johnson’s hands for location prior to 1852, it is 
quite possible that the receipt was written to give Beaumont a 
statement of the certificates which Johnson had received from 
him, as well before as about the time the receipt was ‘written. 
And,. as before said, it is not improbable that the certificate 
might have been located and even the survey made by it, and 
that.it might then have been withdrawn from the surveyor’s 
Office temporarily, upon a speculation as to whether this sur- 
vey would be abandoned or not. 


Reply to Third Objectton—That This Land was Appropriated 
by a Location of the William F’. Sparks League and 
Labor Certificate at the Time of the Rut- — 
ledge Location and Survey. 


104. As a part of the system of keeping the records of the 
general land office of Texas, the facts which subordinate clerks 
and officers have to report from their respective departments, 
for the information of the chief clerk and commission to decide 


upon, is endorsed on the wrapper enclosing the a 
ing to the file in the land office. (Com. Walsh’s ; 


_ Record, 271, 272.) The field notes of a survey and the certifi- 


cate by which it was made, if returned with the field notes, on 
being received at the land office, were noted in a register of 


Commissioner of the General Land Office pays 
the Rutledge three hundred and twenty acre survey +. fing near 
this place is all returned and titled from Rutledge & +r : 
Johnson,” and asking “‘all about its true siounslony i 2 , 
ent can now ishew.” (Record, 276.) This was et 
first effort that had been made to have the I o. 
amined and passed on by the land office authorities, fe ae, 6 ae: 
April 18, 1856, the Commissioner of the Land office Be - te: ; 
E. M. Daggett in reply to said letter, *‘that the mas P. Ret. 
ledge three hundred and twenty acre claim is on sur rey of 
about one league, marked on map ‘Wm. Sparks.’ I find He. 2%." | 
deed on file to M. T. Johnson. A copy of the Sparks field 1 pee | Ee 
is necessary in order that we may ascertain whether ~ ME ae 
is defective or not.” (Record, 276.) On the same ba, 4 aes ye 
lowing indorsement was made on the wrapper of ¢ pee See 
the draughsteman, and afterwards the indorsements to owing = =2" 
the first one, to wit: regia a 


Covers a survey of about a league, hae 
‘marked Wm. Sparks—otherwise correct Be yoe 
on map of Denton District. ae a 

April 18 /56. eae 

C. W. Presser. ag : 

October 24/ 60. Aa 

James Manrin. ge ae 

The Sparks claim has been patented over. 2o ay oe 
——withdrawa-_for-relecation— Ree 


The latter words, ‘‘withdrawn for relocation,” having 8 line . “ ° 
drawn through them, follow, and seem to be a part of the en- . 
dorsement stating that the Sparks claim has been patented 
over. (Record, 321, 262.) | 
The indorsement “ Uct. 24, ’6u,” signed Jas. Martin, is shown a 
by the testimony of Commissioner Walsh to mean that on Oc- ag 
tober 24, 1860, the preceding indorsement of Pressler wasstill = — 
true as to the said file (Record, 269). Commissioner Walsh tes- 
tifles that no field notes of any Girtey ts Ty 


‘ : « 


by the Sparks certificate were ever returned to the land office 
(Record, 270), and it is shown by his testimony and copies of 
documents from his office, that the Wm. F. Sparks certificate 
had been located, and that surveys were made for it in other 
counties in May, 1848, which were returned to the land office 
later on and patented (Record, 270, 507), thus showing that if a 
survey was ever made by said certificate in Tarrant county, it 
was prior to May, 1848, and was abandoned by May, 1848, by 
locating the certificate and having surveys made elsewhere. 
The last indorsement on the file, ‘“‘Oct. 24, ’60,” that the Sparks. 
claim has been patented over, indicates the judgment of the 
land office that the Sparks claim was not in the way. 

In preparing the official map of Tarrant county, which was 
used as the correct map in the general land office from 1867 
until 1878, the Sparks survey was left off and the Rutledge 
survey was recognized and delineated on the map, with other 
small surveys on all sides of it (Record, 2624). 


105. Same.—tThis difficulty arose from the fact that from 
1837 until after this time the maps were made by county and 
district surveyors, and were sent to the general land office for 
the guidance of that office. Hence many surveys were placed 
on maps by surveyors which were never returned to the land 
office, but were subsequently abandoned. And when a map 
was sent to the general land office, the surveys indicated by it 
would be respected until other information could be obtained, 
or a new map or additions to an old one was sent up by the 
surveyors, notwithstanding many of the surveys may have 
been abandoned long before. The material parts of the law 
passed February 5, 1841, on this subject, are as follows: 

Section 1, Hartley’s Digest, article 2068: 


That the Commissioner of the General Land office be, and he is 
hereby authorized and required to employ a drafteman for the general 
land office, whose duty it shall be to make out and complete maps 
of the several counties of the Republic, from the mape already for- 
warded, and to be forwarded by the county surveyors of the several 
counties; and that he shall, from time to time, as improvements or sur- 
veys are made in the several counties, and forwarded as required by 
law, plat such surveys or improvements on the several county maps of 
the general land office; and that he shall, as soon as practivable, con- 
struct a large connected map of the Republic, as well as to perform. 
all drafting that may be required of him by the Commissioner of the 
General Land Office, for the benefit of the Republic, for which he 
shall receive a compensation, a salary of three thousand dollars per 


of renewal as against a locator who had attempted to antici- 
pate a forfeiture by making a location over this. Hence a lo-. 
cation made over a valid one 1s held void, not only as to the 
location upon which the second one is made, but as to the right. . 
of renewal which the first locator had, even after his file 
lapsed. But as to third persons the second file would become. 
valid when the first locator abandoned his claim. 

Young v. O’Neal, 54 Texas, 544. : 

‘Tucker v. Murphy, 66 Texas, 355. 


There is no evidence of any person claiming this land under 
the Sparks certificate. | 


Reply to the Fourth Objection—That the Rutledge Location was: 
Held Invalid by the Commissioner of the General Land 
Office, and was Abandoned by M. T. Johnson. 
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an unsigned and undated indorsement on the wrapper of the 
file in the following words: 

‘*Forfeited for non return of unconditional certificate by 
first August, 1857” (Record, 262). 

This indorsement, as will appear from the testimony of A. 
B. McGill, former chief clerk in the land office, who wrote 
it (Record, 282), and from the testimony of Joseph Spence, a 
former commissioner, who made that ruling, was not made 
until after the Childress certificate was located on this land, 
and was made on the importunities of I. R. Worrall, who was 
controling and locating the Childress certificate, and desired a 
patent over the Rutledge survey. (Record, 281.) It further 
appears, from the records of the office in evidence, that it was 
an error in fact (Record, 263, 270, 275); and, from the statute, 
it will also appear that it was unsupported in law. 

If the Childress certificate was out of the office in 1868, when 


‘this indorsement was made, it is certain that it had been re- 


turned to the land office prior to August 1, 1857, and remained 
there, it seems, until after the making of the map of 1867. 
The register of third class claims, kept to show, among other 
things, the time’of filing in the land office field notes and cer- 
tificates, shows that Rutledge’s unconditional certificate was 
returned with the field notes of the survey made by it in Tar- 
rant county October 4, 1852. (Record, 263, 270, 275.) The cor- 
respondence between E. M. Daggett and the Commissioner in 
1856, before referred to, shows that the only obstacle to patent- 
ing was the Sparks survey (Record, 276). and Commissioner 
Walsh testified that it was never the rule of the office to issue 
@ patent unless the certificate by virtue of which it was issued 
was in the office. (Record, 274.) It is clear that this was the 
state of the file in April, 1856. The indorsement of October 24, 
1860, indicates that the file was in the same condition at that 
time. 

Commissioner Walsh testified that the indorsements of the 
name of Rutledge, number of the certificate and ite class, the 
district in which it was located, etc., made at the time it was 
entered in the register, was in the handwriting of a clerk who 
was in the office for many years, and who died in 1854 or 1855. 
(Record, 274.) That the endorsement on the unconditional 
‘certificate, ‘‘no conditional,” meant that the conditional was 
not returned with the unconditional and these §**4 notes. 
These facte support the register, which was the prop... ook to 
show whether a certificate was returned or not. 

~The indorsement on the file of the Fannin county survey, 
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which was siaitn' tip tes eneliins ndilibtia that the uncon: 
ditional had not been returned August 13, 1849, August 1% 
1858, and August 20, 1858, simply indicate that the unconditional 
had not been returned and applied to that file. The locator of 
the unconditional had ignored the Fannin location and survey, 

and did not seek to perfect it by filing and applying the uncon- 
ditional to that file. It seems to have been some time before 
the land office recognized the conditional and unconditional as 
being issued to the same person. The references indorsed on 
each file referring to the other are not among the early indorse- 
ments. If these indorsements were not made on the Fannin 

county Rutledge file wholly from an examination of the con- 
tents of the file, the register certainly was not examined, ex- 
cept with reference to the Fannin county file by the conditional 
certificate which, of course, did not show a return of the un- 
conditional, for this appeared in another part of the register, 
where the return of the other field notes made by the uncondi- 

tional certificate on the land in controversy were noted. There 
were no indorsements on the file of the unconditional indicating 
that the unconditional had not been returned, and the register, 
the correspondence and acts of the office, and the handwriting 
of the dead clerk who made the indorsement on the certificate 
iteelf, on entering its return in the register, and who died in 
1854 or 1855, all proved that the unconditional certificate was 
returned before August 1, 1857. It was returned October 4, 


1852, says the register. 


100. The Cause of Forfeiture Stated Unfounded in Law.— 
Furthermore, it will clearly appear from the reading of the 
statute under which this indorsement of forfeiture was made 
that it had reference only to surveys made by virtue of condi- 
tional certificates. The act referred to reads as follows: 


All owners or holders who have conditional certificates now located, 
or surveys upon lands, shall return to the general laad office the uncon- 
ditional certifivates, together with the field notes of the same, on or 
before the fires day of August, 1857, and unconditional certificates 
which are not retarned by that time, the said locations and surveys 
shall be null and void, and all such locations and surveys made 
by virtue of such conditional certificate, shall become public domain, 
and subject to be located upoa a+ other vacaat lands. (Anh Angee 
30, 1866; Paschal’s Digest, art. 4210.) 


_ Under the law, as it then aint acca ae 
erally required to be returned to, or to remain in, the land 
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office to hold a survey, however necessary to obtain a patent. 
(House v. Talbot, 51 Texas, 462.) But oo field notes were re- 
quired to be returned to the land office and remain there. An 
unconditional certificate stood alone, and superseded entirely 
the conditional for all purposes affecting a location made for 
the unconditional. As to surveys made by it, it stood on the 
same plane with other certificates. But, to hold a survey made 
by the conditional certificate, evidence of a compliance with 
the conditions was necessary, and, without the unconditional, 
no such evidence could be furnished. Hence something was 
required to test the further validity of surveys made by virtue 
of conditional certificates, which were conditionally valid 
when made, but which might long since have become invalid 
by reason of a failure of the person to whom the certificate was 
issued to perform the conditions. Therefore, unless sume law 
was passed to compel the production of the unconditional cer-. 


tificate in order to longer hold a survey made by the condi- 


tivnal, or otherwise to cause investigations for unconditionals, 
these old surveys made by conditionals might be void, and 
still interfere with uninformed locators, except in cases like 
this one, where the survey made by the conditional clearly ap- 
peared to be abandoned by the location of the unconditional 
elsewhere, and the return of it and the survey made by it to 
the land office. 


110. No Withdrawal of Rutledge Certificate from the. 
Land Office for Relocation.—The averment of a withdrawal 
for relocation is answered by what has already been said. If 
the certificate had been withdrawn for relocation ‘‘some time 
during the year 1857,” as alleged by these intervenor defendants 
(which is an admission that it had been returned at least by 
some time in 1857), then how is it that the indorsement of ‘‘Oc- 
tober 24, 1860”, was made, which amounted to a statement that 
the file was in the same condition as it was in 1856 (Record, 273), — 
when the correspondence and indorsements show it was ready 
for patenting, except for the conflict with the Sparks claim, 
which had to be further investigated? (Record, 262-276.) How 
is it that it was placed on the map of 1867, if it was an abandoned 
survey, when the Sparks abandoned survey was left off the 
map? If there was any evidence in the land office in 1868 that 
this certificate was withdrawn for relocation, why did the office 
have to assume, on the importunities of Worrall, that the cer- 
tificate had not been returned by August 1, 1857, as a reason for 


disposing of the Rutledge file? 
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When these questions are satisfactorily answered by ihe 
claimants under the Childress title, we may cipher over that 
“faint pencil memorandum” of withdrawal, the reading, ‘and 
even the very existence of which is in doubt? (Record, 272.) 
It is deciphered by Mr. Walsh to read: “Unodl. Crt. withdrawn 
by M. T. Johnson, agent for claim, Dec. 14, 1857, for relocation.” 
(Record, 272.) Rhodes Fisher, late chief clerk in the land 
office, reads the indorsement differently; so much so that, upon 
his reading, it might refer to withdrawal to have Commissioner 
of Claims to pass on it. (Record, 286, 287:) All such certificates 
had to be taken out of the land office about that time and passed 
on by a Commissioner of Claims. The records of the Commis- 
sioner of Claims show that M. T. Johnson presented it to him, 
and it was approved December 11, 1857. (Record, 272.) Com- 
missioner Walsh is confident that the date, December 14, 1857, 
mentioned in this faint pencil memorandum, is not the true 
date of it; that the date has been altered, and there is no proof 
of the true date. There are differences of opinion between the 
witnesses Walsh, Fisher and McGill, all old land office officers, 
as to the handwriting in which the memorandum (whatever it 
‘was) was written. It would seem that a faint pencil memoran- 
dum, the very existence of which was in question, could not be 


certainly prpved to ‘be in the’ Rumewriting of any particule 


person. 

The. locater of the Childress certificate was not misled by this 
memorandum. It does not appear that he ever sawit. He was 
insisting upon a forfeiture for failure to return the certificate by 
August 1, 1857, and succeeded in obtaining a patent on that 


lll. Plaintiffs Net Affected by Withdrawal of Certificate, 
Beeause Net Autherised by Them.—But these 
could not have been affected by any withdrawal by M. T. John- 
son for relocation, because of the fact that, after the death of 
the only offspring of T. P. Rutledge, which occurred July 14, 


1864, and the accrual of these plaintiffs’ title, whatever author- 


ity M. T. Johnson may have had to represent said claim was 
terminated, and the plaintiffs each testify that no one ever had 
any authority to act for them in any manner about said survey. 
(Record, 104, 106, 308.) And while it is true, as pleaded by the 
intervenor defendants, that the person whose name is marked 
on a file, and who assumes to control it, is presumed to have 
authority do 90; yet this presumption is subject to be rebutted 
by positive or circumstantial evidence, and we have done so in 
this case by both positive and circumstantial evidence. - 
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Snider v. Methvin, 60 Texas, 487. 

Johns v. Pace, 26 Texas, 270. 

Galt et al. v. Galloway et al., 4 Peters, 332. 

The facts in this case show that whatever authority M. T. 
Johnson had over the Rutledge location at its inception was 
through his contract with Beaumont, who, it seems, held the 
certificate with authority to control its location. At least, all 
pleadings assume this; and, as before shown, such authority 
was to be presumed prima facie in the locator, whoever he was, 
until the contrary was shown. But the will of Rutledge is in 
evidence, and proof was made of the death of his only off- 
spring July 14, 1854. (Record, 70.) This evidence shows that 
a change of ownership occurred at that time, whereby all au- 
thority which might have been given by any one, prior to that 
time, must have terminated. Any authority given before that 
time was limited by the estate or authority of the person or 
persons giving such authority, and terminated with their estate. 
All of the plaintiffs, who acquired the fee in remainder, testi- 
fied that they did not authorize any one to deal with this loca- 
tion for them; that they were ignorant of the fact that Rutledge 
made a will, or that they had any rights in the premises until 
1884, and were ignorant of the existence of the land claims in 
question until 1876. And the plaintiff Mary F. Nichols shows 
that she was ignorant of the existence of the certificate until 
1884. They prove, therefore, that they did not acquiesce in 
anything about said location after the accrual of their rights in 
1854. 

A survey by virtue of an unconditional certificate, after field 
notes have been returned to the géneral land office with the 
certificate,’is complete so far as the acts of the parties are con- 
cerned, and confers a vested right which is protected by all the 
constitutional guarantees for the protection of private property. 
It has every incident of a legal title in Texas except the capacity 
to maintain an action in «jectment or trespass to try title in the 
United States courts. , 

Hamilton v. Avery, 20 Texas, 612. 

Snider v. Methvin, 60 Texas, 487. 

In the latter case it is said, with reference to an unauthorized 
withdrawal of a land certificate from the general- land office: 
‘‘The owners of that certificate had done everything the law 
required them to do to vest in them the right to that particular 
land; what remained to be done, except to pay for the patent | 
when it issued, was for the State through its officers to do; it 
undertook to complete the title, which was wanting in nothing 
but the ministerial act of issuing the patent; it undertook to 
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‘securely keep in seospeetaiariltaliitiets cudtaumn eb-ctaiicts 


enable it to perform this duty,” _- | 
It is unneceasary to add that the life tenant could not have. 

conferred authority on Johnson or any one to destroy the fee, 

if she had undertaken to do so, after the fee vested in these. 


Reply to Fifth Objection, that the Defendants were misied 
by the Ruling that the Rutledge Location was In- . 


112. This objection has already beon shown to be un- 
founded in fact as well as in law Instead of I. R. Wor- 
rall, the locator of the Childress. certificate, being misled 
by this ruling of forfeiture, I. R. Worrall misled the Commis- 
sioner into making the ruling against the facts and the law. 
(Record, 281, 282, 283.) The law did not authorize a forfeiture. 
of a survey made for an unconditional certificate for failure to. 
return the certificate. Under the land system of Texas the 
Commissioner's acts are not judicial and are of no effect except. 
when made according to law. He has the power to pass the legal 
title, but if it is erroneously done, even without fraud or mis- 
take of fact, the superior equitable title must prevail over it.. 
His action is ex parte and not upon a hearing of the parties, 

Willie v. Wynne, 26 Texas, 42. 

Burleson v. Durham, 46 Texas, 152. 

Kebthess v. Speed, 53 Texas, 339. 

Magee v. Chadom, 30 Texas, 644. 

Wright v. Hawkins, 28 Texas, 471. 

Even the quasi judiciaf character of the proceedings of the 
United States land officers, is held not to apply to an ex parte 
proceeding in which there was no contest. and no adversary 


United States v. Mainor, 114 United States, 233. 

These intervenor defendants claim by inheritance from 
Adeline S. Worrall, the wife of I. R. Worrall, who located the 
Childress certificate on the land in controversy, as agent for 
himeelf or as agent for his wife, who owned at least as much 
of the Childress certificate as was located on the land in con- 
troversy with the right to locate that interest separately. Said 
defendants are not, therefore, in any better condition than L. 


R. Worrall or Adeline 8. Worrall to insist on holding the legal 
title which passed by the patent. — 

The original defendants set out in their pleading that the 
patent was wrongfully obtained, and claim under the Rutledge 
survey saying that they bought the Childress claim to have 
peace and not as a title. (Record, 142, 143.) They do not, 
therefore, put themselves in any position to claim as innocent 
purchasers under the patent, even if they were not charged 
with notice by their own claim of title under the Rutledge cer- 
tificate before the Childress location was made. We believe 
we have now answered all the objections to the Rutledge 
survey on the land in controversy up to the issuance of the 
‘Childress patent,'from the standpoint that these plaintiffs are 
the owners of the Rutledge survey. We now pass to & consid- 
eration of matters subsequent to the issuance of the patent, 
which are relied upon by defendants to show that the Rutledge 
‘survey was forfeited or abandoned. 


IV. 


The court below erred in not holding that the complainant’s title 
‘was not forfeited under the provisions of the act of the Legisla- 
‘ture of Texas, passed November 29, 1871, by the withdrawal of the 
Thos. P. Rutledge unconditional land certificate from the general land 
office, without plaintiff's knowledge or coneent, or by the failure to re- 
‘turn said certificate within eight months after the passage of said act. 


113. The Act of November 29, 1871.—On the twenty- 
ninth of November, 1871, the Legislature passed an act which 
took effect from passage, sections 1, 2 and 3, of which read as 
follows: | 


Section 1, Paschal’s Digest, volume 2, article 7096: 


In all cases of the location and survey of lands, by virtue of any 
qwenuine land certificate, including headrighte of the first, second and 
third class, bounty warrants, ecrip, and all other valid land certificates, 
warrants and scrip, the certificate by virtue of which the location and 
survey is made shall be returned to the general land office with the 
‘field notes, within the time prescribed by law for returning field notes; 
‘and the withdrawal of such certificate from the general land office 
shall render-such location and survey null and void; provided, that 
‘when.a certificate has been located in part, and returned to the general 
land office, the party owning or controlling such certificate may 
withdraw the same for the purpose of locating the unlocated balance 
thereof, and it shall be the duty of the Commissioner of the General 
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of land already located, of which field notes havé been retareed and 
ass ta te ta Ge emoret land office, and such ee ot oe 
any manoer impair the validity of the locatioe. - 


Section 2, Paschal’s Digest, volume 3, article 7097: 


Io al) locations and sarveys of land heretofore made by virtue of 
any euch certificate as is specified in the first section of this act, and in 
which the field notes have been returned to the general land office, and 
the certificate by virtue of which the survey was made is not on file 
in the general land office, nor has been withdraws for: location of ua- 
located balance, as is provided in the first section of this act, such cer- 
tificate shall be returned to and filed in the general laad office within 
eight months from the passage of thie act, or the location and survey 
made by virtue thereof shall be null and void. And in all locations 
heretofore made, in which the field notes have not been returned to the 
general land office, they shall be so returned withia the time 
by law, and shall be accompanied by the certificate by virtue of which 
che survey wes mada, of anch leegtion sae QHNNE. ype 5S Sal ape 
void, 


Section 3, Paschal’s Digest, article 7098: 


ln all cases when the field notes of. surveys heretofore made have 
been from any cause withdrawn from the general lana office, the same 
shall be returned to said office within twelve months after the passage 
of this act, or euch survey or surveys shall be null and void. And in 
all cases when field notes shall hereafter be withdrawn from the gen- 
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there held that where a certificate was returned to the land 
office prior to the passage of the act, and had not been with- 
drawn by the owner or by his authority it was to be deemed 
‘‘on file” in legel contemplation at the time the law was 
passed, and that it was not required by that act that the owner 
of a certificate should have investigated and learned whether 
a certificate once properly returned was physically out of the 
office at, or after, the passage of the law and to re-deposit it in 
the office if it was out. If a certificate had been withdrawn 
without authority of the owner, this statute would not affect 
the owner’s rights for failure to re-deposit the certificate in the 
land office within eight months after the passage of the law. 
That the word ‘‘returned” as used in that act referred to the 
original return and filing in the office. In the language of the 
court, ‘“‘the statute can have no application to a case in which 
the certificate, upon which the survey was made, had once 
been properly deposited, prior to the passage of the act in ques- 
tion, unless, subsequently to the deposit, and prior to the pas- 
sage of the act, the owner or controller of the certificate had 
withdrawn it.” | 

If the proof is made that the certificate in question was in 
fact out of the office when this law was passed, and the pre- 
sumption indulged that it was out by authority of the owner, 
we have met and rebutted that presumption by proof that none 
of the plaintiffs withdrew said certificate from the land office, 
or authorized any person to withdraw said certificate or to deal 
with it inany mannerfor them. (Record, 297, 306-307, 334-335.) 
And they are supported further by circumstantial evidence 
going to show that E. M. Daggett withdrew, or had such cer- 
tificate withdrawn, and kept it out of the office, claiming to 
own the certificate himself, and not claiming to represent these 
plaintiffs or to have ever known them. 

Joseph Spence, who was Commissioner of the General Land 
Office in 1868, testified that after the Childress survey~had been 
made and returned to the land office, A. B. McGill, then chief 
clerk, referred to him both the Childress and the Rutledge 
papers with the information that the Rutledge certificate was 
not found among the papers of the file; that they then together, 
examined the papers, but failed to find the certificates; that he 
then remarked to McGill that we had better not patent until 
further investigation; that shortly afterwards Dr. Worrall in- 
sisted upon the patent issuing on the Childress certificate, and, 
that they, not finding the Rutledge certificate, determined to 
issue the patent on the Childress certificate, and did so. (Rec- 


¥ 

A 
Res 
a 
‘ 
¥ 
£ 

€ 


ord, $81-283.) was Chitdvess oxreugseemslaletaiemisiel 
the Rutledge field notes, May 28, 1868, (Record, 266-267), and 
the patent issued June 17, 1868. (Record, 374.) In 1869, E. M. 
Daggett sought to acquire the Childress title, and took a quit 
claim deed from George Childress (Record, 372), and a general 
warranty deed in form from Adeline 8, Worrall and I. R. Wor- 
rall, reciting that the property conveyed was the separate 
property of I. R. Worrall. (Record, 378.). : 

It is shown by the depositions of W. H. H: Lawrence, a wit- 
ness for the original defendants, that the certificate was in the 
possession of E. M. Daggett in 1876, when he, as a land agent, 
examined Daggett’s title papers. (Record, 82-84) W. A. 
H. Miller, one of the plaintiffs, testifies that the certificate 
was not on the file in the land office in'1876 and 1877, when he 
examined the claim in the interest of the heir at law of Rut- | 
ledge, under a power of attorney from her; he then not knowing 
that Rutledge (who died when he was a child) made a will. 
(Record, 297.) 

J. P. Smith, who was the attorney of E. M. Daggett in 1879 
or 1880, says that he then found the certificate in question in 
Daggett’s papers; and that afterwards, on his 
the certificate was restored to its file in the general land office. 
(Record, 428, 429.) Commissioner Walsh shows that it must 
have been returned clandestinely, or a note of ite return would 
have been made on the certificate or the file. (Record, 274.) 

It is evident from these facts that Daggett withdrew or had 
it withdrawn for some reason, and kept it out of the land office. 
At that time the decision of the case of Snider v. Methvin, 60 
Texas, had not been made, and the language of the statute of 
1871 did not expressly limit the annulment of surveys to cases. 
in which certificates were withdrawn by the owners of the cer-. 
tificate or by their authority. Hence we charge that Daggett, 
finding that M. T. Johnson, from whom he bought the Ratledge. 
title (Record, 375) had no title to it, sought to destrey it by 
keeping the certificate out of the land office, that he might hold 
the land under the Childress patent, thinking he had a title 
under that patent. But it is sufficient for the point now under 
consideration for the plaintiffs to show, by the testimony, that 
they did not authorize the withdrawal of the certificate in ques- 
tion. 
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duplicate of the Rutledge certificate, as agente for Eliza A. Foster, 
and obtaining, in her interest, a patent to land elsewhere, and selling 
the same.in her name, in ignorance of their rights, and through mis- 
take caused by those through whom all of the defendants claim. _ 


115. The testimony of each of the plaintiffs is to the effect 
that they never knew that Thos. P. Rutledge made a will until 
after this suit was instituted in the State court in 1884, by the 
children of Eliza A. Foster (relict of Thos. P. Rutledge), which 
she had by W. L. Foster, her second husband. (Record, 297, 
306, 334.) In the absence of a will, the property of Thos. P. 
Rutledge would have descended to his only child. On the death 
of this son, July 14, 1854, an unmarried minor, the property 
would have ascended to his mother, who was then Eliza A. 
Foster. On her death, February,. 25, 1881, it would have 

desecended to her children. Her children and their father insti- 
tuted this suit in trespass to try title to this land in March, 
1884, in Tarrant county. Afterwards, as the testimony of 
‘Thos. H. Miller (Record, 306-309) shows, an agent of the de- 
fendant Texas & Pacific Railway Company, while investigat- 
ing the records of Gonzales county in the interest of such de- 
fendant, learned of the existence of Rutledge’s will, and 
brought and exhibited to Thos. H. Miller a copy thereof, and 
made inquiry about it. Afterwards Thos. H. Miller communi- 
cated the fact to his brother, W. A. H. Miller, and to his sister, 
Mary F. Nichols. Rutledge died; his will was probated; the 
estate administered, and the will contested and adjudged void 
in a suit to which these plaintiffs were not parties, while these 
plaititiffs were minors, and the will being supposed to be of no 
further force, it is not probable that it was mentioned to them 
in after life. It was a subject which was not likely to be men- 
tioned in their presence by their aunt, Eliza Foster, who con- 
tested the will against them, or by their father, who had per- 
mitted this family affair to occur without resistance, which 
might have led to a bad state of feeling among the family re- 
latives. 7 3 

In 1876 and 1877, Thos. H. Miller and Wm. A. H. Miller were 
engaged in the land agency business in Austin, Texas, as part- 
ners under the firm name of W. A. H. & T. H. Miller. In their 
investigations in the general land office, they found the Rut- 
ledge claim, and saw the indorsement of forfeiture for non- 
return of the unconditional certificate, which the land office 
authorities were led to make by the importunities of I. R. Wor- 
rall and the fault of E. M. Daggett in having the certificate out 
of the office. Furthermore, the indorsement read as though it 


made in 1857, and they complain of its long standing and 
that it misled I. R. Worrall, through whose action they 
little thinking that the proof would develop the fact that 
indorsement was procured by I. R. Worrall, after he made his 
location. The fact that it was not dated or signed, indicates 
that it was designed to deceive. Indorsements, Record, 262; 
T. H. Miller, Deposition (Record, 306); W. A. H. Miller, 297; 
Joseph Spence, 281; A. B. McGill, 282. 


fore, the survey was annulled under the act of November 29, 
1871, for failure to return the certificate within eight months 
after the passage of that act. 

Under these circumstances, W. A. H. and T. H. Miller 
thought the survey annulled and the certificate lost, and ad- 
vertised for the certificate in the interest of their aunt, Eliza 
A. Foster who, joined by her husband, W. L. Foster, gave 
them a power of attorney, giving them powers, among other 
things, in the following language: ‘And especially do I au- 
thorize my said attorneys to take charge of and reduce to their 
possession the following described land certificate, to wit: 
Three hundred and twenty acre land certificate, class ——, 
issued by the board of land commissioners of Gonsales county 
on the day of ——, A. D. 18—, number 134; and when my 
said attorneys have reduced to their possession the above de- 
scribed land, or land certificate, I hereby fully empower my 
said attorneys, or either of them, to sell said land or certificate | 
for such prices and on such terms as my said attorneys may =i‘ 
deem best for my interest, giving and granting to the pur- ~*~ 
chasers a good and perfect title in my name, and I hereby bind " 
myself, my heirs and assigns to warrant and forever defend 
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each and every act legally done by my said attorneys or either 
of them, in pursuance of these presents. This power of at- 
torney is coupled with a one-half interest, and is irrevocable.’’ 
(Record, 308.) Under this power of attorney, the: duplicate 
certificate having already issued, and being in thie land office, 
W. A. H. and T. H. Miller applied to the Commissioner for the 
same, filed this power of attorney, together with proof of the 
death of Rutledge, the survival of his son and wife, and the 
death of the son, whereby the wife was the heir to his property 
if he died intestate. W. A. H. Miller also made affidavit that 
the firm of W. A. H. & T. H. Miller were part owners of said 
certificate, and signed the receipt for the same thus: ‘*W. A. H. 
& T. H. Miller, } owners.” The duplicate was sold by Mrs. 
Foster by her said attorneys in fact to one Wells; and one 
O’Conner having subsequently, in 1878, become the owner of 
the interest passed by the sale, requested and obtained a deed 
direct from Mrs. Foster by W. A. H. & T. H. Miller, attorneys 
in fact. The land was patented to Thomas P. Rutledge, and 
was in Aransas and Refugio counties. (Record, 10-13.) 

W. A. H. Miller states in his testimony that this statement 
of their being the owners of half the certificate was made un- 
der their first impression of the effect of the clause of the 
power of attorney stating that it was ‘‘ coupled with a half in- 
terest” but that they changed their opinion béfore the sale of 
the certificate in 1878 as to their having any interest in the cer- 
tificate, and when they come to sell they sold in the name of 
Mrs. Foster, the certificate, and subsequently in 1878 made in 
her name, a deed to the land located and patented by it: They 
concluded that their interest must be in the proceeds of the 
sale. They did not sell any interest of theirs and what they 
received was a fee for services. If they had known of their 
interest under the will they would not have stated that they 
owned one-half, but two-thirds, nor would they have proved 
up the heirship of Mrs. Rutledge, or ignored the claims of their 
sister and now co-plaintiff, Mary F. Nichols. (Rec., 297, 306.) 
There ure no words of conveyance in the power of attorney to 
them, and the directions are to reduce to possession the certifi- 
cate and sell it and make title in the name of Mrs. Foster. 
(Rec., 308). This is all inconsistent with the idea that a convey- 
ance of an interest to the attorneys in fact, in the certificate, 
was intended. 

Under these facts, as pleaded in complainant’s bill, the origi- 
nal defendants, while asserting and maintaining the continu- 
ing validity of the Rutledge title to the land in controversy, 


i, 


and claiming under it themselves, plead that the plaintiffs, 

A. H. Miller and T. H. Miller, are from. 

claim, and have abandoned and lost their right, if. any they 

had, by reason of the facts stated. 
The intervenor defendants also plead that these acts of the 

plaintiffs amounted to a floating of their rights from the land 

in controversy and a relocating of their claim elsewhere. . . 


116. Ne Fleating Certificate Authorized by Plaiatif, Nary 
F. Nickels.—It certainly can not be seriously contended 


this action of W. A. H. and T. H. Miller, could in any. —— 
have affected the rights of the plaintiff, Mary F. Nichols, to 
her one-third interest in the land in controversy. . She testifies 
that she knew nothing of what had been done in this regard 
until 1884, and that she never gave any one any authority to 
act for her in any manner about the Rutledge claim until1684, 
when she gave -her brother authority to act for. her inthe 
future mavagement of her interests in the land incontroversy. 
(Rec., 335). That no onecould abandon or float. her interest 
without authority from her is established by mbandignh:s au- 
thority. 

‘Smith v. Tucker, 25 Texas, 594. 

Johns v. Pace, 26 Texas, 270. 

Snider v. Methvin, 60 Texas, 487. . 


117. No Estoppel Against W. A. H. or T. H. Miller,—But 
upon what principle can the two Millers be held to be 
or to have abandoned or forfeited their rights in the land. in 
controversy by acting as the agent of another party in dealing 
with said land in ignorance of their own rights? None of de- 
fendants were prejudiced by these acts, and do not appear 
have ever known of them until the institution of this suit. . 
the land in controversy had been otherwise vacant public do- 
main, and these questions were raised by a subsequent locator 
who had acted on the faith of what was done, such a subse- 
quent locator might plead such facts for all they. were worth. 
But how are these defendants to be heard to n of | 
has not injured them, and which has 
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to have been made there in 1857, and, together with the ab- 
sence of the certificate, lead to the belief that the certificate 
had never been returned to the land office. It would seem 
that the defendants are estopped from setting up these matters 
for any purpose, because to permit them to do so, would be to. 
allow them to take advantage of the wrong of those through 
whom they claim, which wrongs mislead plaintiffs into doing 
as they have done. Certainly, as defendants have not been 
misled by, or in any manner acted on plaintiffs’ conduct to 
their injury, and as plaintiffs acted in ignorance of their rights, 
there is no estoppel as between plaintiffs and defendants. 

Williams v. Chandler, 25 Texas, 4. 

Turner v. Ferguson, 58 Texas, 6. 

Lewis v. Castleman, 27 Texas, 407. 

Harper v. Little, 2 Maine, 14. 


118. There was no abandonment of the Millers’ interest as 
between them and the original defendants.—As between the 
plaintiffs and the original defendants, it is agreed, in the plead- 
ings, that the Rutledge location and survey constitute the su- 
perior equitable title to the land in controversy. They then 
agree that the Rutledge certificate has not been floated from 
that location. The question between these plaintiffs and said 
original defendants is not, therefore, one of abandonment of a 
location, or floating a certificate. Whoever owns a certificate 
certainly owns all the rights acquired and held under that cer- 
tificate, unless he has parted with his title to the certificate or 
has so acted with reference to another claimant under the cer- 
tificate that he is estopped by his conduct to claim a given 
right held by such other person. If the conduct of W. A. H. 
and T. H. Miller referred to was relied upom by the purchasers. 
under the sale of Mrs. Foster in which they acted as her attor- 
neys in fact, we might discuss the effect of the acts of an at- 
torney in fact acting in ignorance of his rights. (Smith v. 
Penny, 44 Cal., 161; Kern v. Chalfant, 7 Minn., 487; Wheelock 
v. Henshaw, 19 Pick., 341; Harper v. Little, 2 Me., 14.) But 
with this the defendants have nothing todo. As to these orig- 
inal defendants, who hold under the Rutledge title, the plain- 
tiffe are not estopped, and they have not parted with the Rut- 
ledge title by any deed of conveyance or other act that would 
be good under the statutes of frauds or otherwise in law or- 
equity.. If, therefore, the Rutledge location and survey be now 
thé superior title to the land in controversy, these plaintiffs: 
own it, unless their title is defeated by other considerations 
apart from their conduct in 1876 and 1877. 


ment by these plaintiffs of the Rutledge survey ia controversy,. rg 
or floating of the certificate, as between the p rand thy | 
intervenor defendants. What was done in 1876 
obtaining a duplicate of the Rutledge certificate, and. 
possession of and selling it, must be regarded as ¢ 
Mrs. Foster by W. A. H. & T. H. Miller, her 
Hence, this can not prejudice their rights 
than by estoppel én pats), any more 
acted through other agents, with their 
was doing, but without any knowledge that they 
rights in the premises—for, although they, ppg, 


of their rights, yet, as a matter of fact, 
action with reference to their rights. They neither 

abandon nor did they abandon any rights of | 
ing the duplicate certificate to their possession and selling the 
t had same, they were merely obeying the instructions contained ia 
their power of attorney. And while the power of attorney was. 
probably framed as they advised, yet, when it was executed 
= and delivered to them, it was not only a power but it was also. 
@ direction, and commanded them to reduce to their possession. 
and sell, in her name, and make title in her name. It was 
held in Harper v. Little, 2 Maine, that an attorney in fact who. 
sold land and made deed in the name of his principal after the 
principal’s death, and when the land belonged to the attorney- 
/ in fact by devise or inheritance, but of which he was ignorant, 
the attorney in fact was not precluded from setting up his title, 
even as against the vendee to whom he had made a deed in the 
Z name of the supposed owner. It was said by the court that it 
was not the attorney's deed. To the same effect are Smith v. 
Perry, 44 Cal., 161; Kern v. Chalfant, 7 Minn., 487;. Wheelock 
v. Henshaw, 19 Pick., 341. 4 
How much greater are the reasons for not ag 
aapregeae ttetmmananr psec be tt 
for one who they supposed owned it, and in igs | 


question of fact, © 5s nctes dheademaenl Meee law 
without any such intention, which ermine ene lied 
forfeiture, unless affected psa etna st | : 
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is a question of fact (Hollingsworth v. Holshousen, 17 Texas, 
41), in the Absence of a law declaring a forced abandonment 
or forfeiture for certain acts or prescribing a mode of abandon- 
ment which would have to be complied with in order to float a 
‘certificate. In Hollingsworth v. Holshousen, the Supreme 
Court, referring to the charge of the court below in that case, 
gaid: ‘The charge proceeded upon the prlnetyee ont the eee: 
tion of abandonment was one of law, ° 
whereas the question was one of fact to be delle by all the 
circumstances of the case.” 
* % * * * * s = s s 


‘‘The mere transfer by Gray to the defendant of the uncon- 
ditional certificate, he having previously made a survey upon 
the conditional certificate may not have constituted an aban- 
donment of the survey, as the court, in effect, instructed the 
jury. ” 

Mrs. Foster, by W. A. H. & T. H. Miller, her sipicnare. sold 
the Rutledge certificate to Wells. This passed only Mrs. Foe- 
ter’s life estate interest in the certificate, and did not amount 
to an abandonment of any survey made by it. Wells, who 
had no authority to abandon this survey for these plaintiffs, 
located the certificate elsewhere, and at the request of him 
and his vendee, O’Connor, Mrs. Foster afterwards, acting by 
the Millers as her attorneys in fact, made a deed to O’Con- 
nor for the land which he or Wells had located by the cer- 
tigcate. (Record, 316.) We submit that it is ‘clear from these 
facts that neither of the Millers knew of their rights or acted 
‘with reference to any right they had. They did not re-locate 
the certificate. Wells did this after he bought Mrs. Foster’s 
interest, which was all that passed by the sale in her name. 
They took no steps to affect any right of theirs. 

120. Abandonment a Question of Law Under Act Nov. 25, 
1871.—But, aside from the question of fact, it is submitted 
that the act of November 25, 1871, prescribed a formal manner 
-of abandoning a survey by writing, and just as a parol sale of 
land was made void by the statute of frauds, so did this law 
forbid and render ineffectual any abandonment of a survey or 
floating of a certificate, unless the abandonment was evidenced 
by writing and in compliance with this law, — reads as 
follows: 


Whenever the field notes of a survey have been returned to the gen- 
-eral land office, and for any cause other than conflict with previous 
claims, patent has been withheld or refused by the Commissioner of 
‘the General Land Office, it shall be lawful for the rightful claimant of 


distal Sees! ale Gann sch purvtiy ikea a office, 
Sy hip exthassi ctasement Gupeniaed with thet easels Madea 
eaid survey and surrender all claime thereto, by reason of the file entry 
and survey made by him, and to receive from the Commissioner the 
i certificate on which the same was based; and it hall be the daty of the 
NY : Commiesioner to endorse upon the said certificate thet eaid sarvey has 
been abandoned, and that the same may be located on any of vacant 


and upappropriated land, and such certificate eo returned to the claim- 
ant shall have the same validity as if the file entry and survey above 
deseribed had never been made. Goserhh Hate Shcnn oP 
41; Paschale’s Digest, vol. 2, art. 7004.) 


We insist that the written abandonment of ies ont 
surrender of all claim thereto” was essential, under this 
to effect a legal abandonment or floating, and that no abandon- 
ment could be effected by parol. It would follow that, even 
if Mrs. Foster had been the owner of the certificate, or if the 

~ is Millers, with full knowledge of their rights, had acted for 
| themselves as they acted for her, no legal floating of the certi- 
ficate or abandonment of the survey in controversy would have 

been effected by what was dows, nad the letadhen aa MATa 

- in controversy would still have been intact, and as a conse- 
quence the other survey and patent on this certificate would 
de voidable at the instance of the State. : 


123. There was no law providing fer a ferfeitare.of sack 
rights as the Millers had for their conduct referred te.—The 
only law declaring a forfeiture or annulment of a title securec 
by survey and return of the field notes to the general | 

_ @ffice, was the act of November 29, 1871 (Paschal’s Digest, 

- \- 7096), hereinbefore quoted (p. —). The first section of the 
had reference to surveys to be made after the ge of 

act, as will appear from the following extract: 
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In all cases of the location and survey of lands 
the certificate by virtue of which the location and 


The second section made provision for retuta of lanil cer 
cates to the land office for surveys made and returned prior to 
the passage of the act withous thelr certifientes, Gad'made all 
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the rules that it was intended to make as to certificates ap- 
plied to this class of surveys, but did not provide for a forfeit- 
ure for a subsequent withdrawal of such certificates. The 
third section provided for a forfeiture of any survey for with- 
drawal of field notes from the land office. 

This construction is in accord with the construction given 
said act by the Supreme Court of Texas in Snider v. Meth- 
vin, 60 Texas, where the court said: 


Such being true, the statute can have no application to a case in 


which the certificate upon which a survey was made, had once been 
properly deposited, prior to the passage of the act, unless subsequently 
to the deposit, and prior to the passage of the act, the owner or con- 
troller of the vertificate had withdrawn it. 


If, therefore, the act could in any case have any application 
to the act of obtaining duplicates of certificates, which had 
been returned with their surveys, it could only apply to surveys 
made and returned after the passage of the act, and not to 
surveys like the one in question, which was returned with 
the certificate belonging to it long prior to the passage of the 
act. 


122. The Act Does Not Apply to Duplicates.—It also appears 
from the same case that the statute would not, in any case, 


apply to receiving from the Commissioner of the General Land 


Office a duplicate of a certificate where the original had already 
been taken out of the office. A duplicate of a certificate issued 
to a person, on proof of the loss of an original, is not a file 
paper until filed by the Commissioner at the instance of the 
owner, either with a survey already in the office or afterwards 
with another survey made by it. 

In the opinion in Snider v. Methvin (60 Texas, 487, the court, 
speaking with reference to the requirement that the certificates 
by virtue of which surveys were made and returned before the 
passage of the act should be returned and filed with the field 
notes in the land office within eight months of the passage of 
the law, said: 


If the owners of certificates filed with their surveys prior to the act, 
knew that they had been taken from the general land office illegally, 
and without permission from them, it would have been proper for them 
to have supplied duplicates at the earliest period after the knowledge 
of loss; but even their failure to do this would not subject them to the 
penalty imposed by the statute, unless they directly aided in rae, wey 
in such illegal taking. (Pages 498, 490.) °* * * 
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- fer Mistakes to Which Their Condact 


It the second section of the act requiring the 

tificates, to apply to surveys which were 
devs ths paathaned thn ace did actteigian aaa ears 
been satisfied with the filing of duplicates within eight months, 
where the originals were lost, it is difficult to conjecture what 
dine of reasoning could be adopted without conflicting with the 


Office, which had never been a file paper, could be as 
@ withdrawal of the original, within the meaning of the act in 
even if this case was within the first section of the 
poe ea ont prmnmmetteetee my a 
after the passage of the act. . : 
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188, Statute Net to be Construcd to Intend a Forfeiture . 
for Action by the Owner for Others in Ignorance ef His Own 


eying it away, after the Commissioner issued it toa person, 

could be held to be such a withdrawal of a certificate from 
general land office as was intended by said law to work a for- 
feiture of a survey, whether the owner thus acting so intended 
or not, would it not be held in accord with the of 
the court in the case of Snider v. Methvin, that it was not in- 


tended by the Legislature to declare a forfeiture as between a 


the State and the owner of the survey where the owner was i 
norant of his ownership and of the facts pertaining to his 
and acted for others as attorney in fact, under the directions of 
@ power of attorney from such other person. What difference 
is there in principle between this case and what it would have 
been if the Millers had stood by and seen Mrs. Foster do the 
acts in question, in person or by other agents; the Millers being 
ignorant of the facte upon which their depended, 

and not even being put on inquiry thereabouts. In the latter — 
case the Supreme Court of Texas, if they followed the princi- 


Millers responsible nor held that they were required to replace m 
said certificate or duplicate. 2 


124. Defendants not to be Formitted te Claim » Forteitare 


Contributed.— Again, eg 
opens thes the Miiens hind Khowalet thelr ownstehip of the 


ceason of this construction to reach the conclusion that receiv- ‘ _ 
ing a duplicate from the Commissioner of the General Land 13 


ple of the case of Snider v. Methvin, would not have held the. “<."- | 
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Rutledge claim, and their acts in obtaining a duplicate and not 
filing it, but carrying it elseewhere would be held a cause of 
forfeiture under this law, when they acted with full knowledge 
of the facts pertaining to the condition of the file, would they 
be held bound by acts which they did through the influence of 
false statements as to the facts affecting their right to hold this. 
survey, which statement, in the form of an indorsement on. 
the file, was caused by those through whom defendants claim; 
I. R. Worrall having procured the indorsement, and E. M. 
Daggett having afforded the excuse therefor by having the 
original certificate out of the land office. This is not a mistake 
of law, but is a case of acting on a false representation of fact. 
which amounted to a fraud on the owner of the Rutledge claim: 
if E. M. Daggett did not own it. This unsigned indorsement: 
of forfeiture, stating a falsehood as to facts, and purporting to. 
have been made in August, 1857, when examined in 1876, with. 
the certificate still out of the office, was well calculated to in- 
duce the belief, and did lead the Millers to believe that the cer-. 
tificate had never been returned, and that the survey was lost 
for failure to return the certificate within eight months after 
the passage of the law we are considering. To relieve against 


io and the mistake of facts is among the most important 


functions of a court of equity, and the court will not readily 


eal conclude that it was the purpose of the Legislature to include. 


cases of this character in the act in question, even if the let- 
ter of the act would do so. Our courts have not been slow to. 
interpret the statutes according to what must be understood 
to be their spirit, and in accordance with the equity of the. 
statute, as witness Snider v. Methvin. And see also Ellis v. 
Batts, 26 Texas, 703, where circumstances were held to have. 
excused the return of field notes and to have made a case in 
which it was held that it was not the intent of the statute to 
work a forfeiture of ‘a survey, although there was no express 
exception in the statute in favor of such cases. 


125. There Can be no Forfeiture of Vested Property Rights. 
for any Violation of Law in this State.—If every other prop- 
osition we have made on this subject should be held untenable 
the construction of the statute to provide for a forfeiture of 
title for such innocent acts would, as is intimated in Snider v. 
Methvin, bring it in conflict with constitutional principles. 
In this case the court said: 


If we felt compelled to construe the statute as the appellant contends 
it should be, we would have great difficulty in yielding our assent to 
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The right of s person who somal al ate 


ans by lan bo cont cgi al CE 
given to such right by the guarantee contained in 
we have had since the adoption of that of the Repablic. Thiequ 
Se Sop betited in the exes of Gherween tS ee | 
ment. od s * 
That the Legislature may provide a time within viii in'beeo 
perform acts necessary to the vestiture of title to land is certainly true; 
and that in case of failure to comply with such a requirement, im. 
perfect rights, such rights as could be made perfect only by comoli- 
ance, may be annulled by legislation declaring the utmust limit of time 
which shall be given to perform such acts. Instances of the exercise 
of such power by the Legislature is seen in those acts requiring sur- 
veys already made to be returned within a given time or the surveys to. 
become null and void, and in acts prescribing the period within whieh 
land certificates of the various clases should be presented to the several 
boards and tribunals created to determine the validity and genuineness 
of such claims. | 

: . ; . ° . : ‘ . e 

It may be said to be true, as a general rule, that where a law which 
creates, provides for, and upon which depends a right, couples with 
the right in the nature of things, or by express terms, a requirement 
that certain acts shall be done to make the right complete, then the. 
Legislature may prescribe a time within which such acte must be done, 
or the incipient claim become null and of no effect. 

In all sach cases, however, the imperfect right is lost through the 
failure of the person who claims, and seeks to assert it, to do what he 
knew he must do, and without which the law promised nothing. That 
the law may be passed after the imperfect right has an existence does 
not make it objectionable. 

If it may be said that the act in question gave the parties reasona- 
ble time within which to have the McNutt certificate redeposited in 
the general land office, and that they oaght to have done 60, to this we 
reply, the owners of that certificate had done everything which the 
law required them to do to vest in them the right to that particalar 
land; what remained to be done, exoept to pay for the patent when it 
issued, was for the State, through its officers, to do; it undertook to 
complete the title, which was wanting in nothing bet the ministerial 
act of issuing the patent; it undertook to securely keep in its 
all of their evidences of right, to enable it to perform this duty. (60 
Texas, 499, 500. See also Hamilton v. Avery, 20 Texas, 612. 
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The Rutledge title was just such a title as the one described 
in the opinion which we have quoted from. The constitutional 
objection to the statute, if construed to require the owner to 
return a certificate to the land office which he had not with- 
drawn, or authorized to be withdrawn, would apply as strongly 
‘to a construction of the statute that would interpret it to mean 
‘to forfeit a person’s title for his conduct in treating it as the 
property of another person, and obeying that other person’s 
‘directions with reference thereto, in ignorance of the facts 
showing his right. Such a person has not acted upon his prop- 
erty rights, nor assented to anything about his property rights; 
and if his title is to be forfeited, it is as a penalty for his inno- 
‘cent conduct in permitting a person to do through him as an 
attorney that which the person might have done in person or 
through any other attorneys without any such consequence. 
‘Of course, as the State could not take away such a title as the 
owner of the Rutledge survey had, the mere ministerial act of 
issuing a patent to other lands by virtue of that certificate 
could not alone affect the title which the owners of the Rut- 
dedge certificate had to the land in controversy. The patent to 
‘the other lands would not be binding on the State, or, if it was, 
rights in the first survey returned cuuld not be thus disposed of. 
If it be said that the Millers contributed to inducing the issu- 
ance of a patent to other lands by virtually representing Mrs. 
Foster to be the owner of the certificate, and by acting on her 
power of attorney, looking to her obtaining and selling a du- 
plicate of the certificate, the answer is that such facts could 
only set up as an estoppel in pats between the State and the 
Millers, and even then the State would be answered that there 


- could be no.forfeiture for such conduct, and that her officers, 


acting as her agente, misled the Millers by a false statement of 
facts in an. official ruling, and that the State cannot take ad- 
vantage of its own wrong. 

Any line of reasoning which could be pursued would come 
‘back to the question: Could the State forfeit such a title, with- 
out the consent of the owner, for conduct of the owners which 
was not.done with a knowledge of their rights, or as an act with 
reference to their rights at all? The cases already referred to 
settle this question in the negative. 

The law of the twenty-fifth of November, 1871, “heretofore 
quoted, provided the method of evidencing a voluntary relin- 
quishment or abandonment of a right, and if the law of the 
twenty-ninth of the same month intends to provide for a for- 
feiture without any voluntary act of the owner with reference 
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If the withdrawal’ of o certificate from the land rffice had 
‘been made a crime by statute, to be formally punished by for- 
feiture of the title which the person Withdrawing it had to the 
dand located by it, it would undoubtedly be in violation of seo- — 
tion 21, article 1 (Bill of Rights), of the of 
which declares that “‘No convicti Constitution en 
blood or forfeiture of estate,” etc. T ork corruption 
cau property be frisiod for conduct which met "made 
crime? In Boyd v. United States, 116 U.S, 616, this court 
held that a proceeding to forfeit a person’s goods for an offense 
against the laws, though civil in form, and whether is rem or 
in personam, was a “criminal case” within the meaning of that 
pert of the fifth amendment which declares that no person” 
“shall po compelies is any coke ere 
himeclf.” The substance of the thing, and not forms of proced- 
protection of property or personal rights are 0 é 


196.. The forfeiture, tf any, Could @aly he Baforced by 
Due Process of Law.—In this State a location and od 
subject to the same rules as patented lands, so far as concerns 
_ tthe question of the right of the State to forfeit e grant. 

Snider v. Methvin, 60 Texas, 487. 

Hamilton v. Avery, 20 Texas, 612. | 

Sherwood v. Fleming, 25 Texas Supplex 408 

Burleson v. Durham, 46 Texas, 
gran hon re conditions subsequent are inserted in a 

. the government, upon failure to observe which it is 
provided a forfeiture shall take place, no one but the govern- 
title remains in the grantee until a forfeiture has been declared 
in favor of the government by judicial proceeding, or there 
must be some legislative assertion of ownership of the prop- 

Schulenberg v. Harriman, 31 Wall., 44. 

Rach v. Rock Island, 7 Otto, 693. 

But where, as in this case, there were no such conditions of 
forfeiture in the grant, but it is attempted to engraft causes of 
forfeiture on a vested right, if a forfeiture of such vested right 


pee eee 


can be enforced at all under the statute, it must be at the suit 
of the State by due process of law. 

Cooley on Constitutional Limitation, 5 ed., 446, 447. 

There is no question here of an attempt to give priority to a 
subsequent locator; it is a naked question between the State 
and the two of plaintiffs who acted for Mrs. Foster in 1876 and 
1877. ‘ 


VI. 


The court below should have held that the defendants failed to 
prove that Thos. P. Rutledge was, prior to his death, divested of the 
title to his conditional or unconditional headright land certificate, or 
the right evidenced by said certificates, or of any land located by vir- 
tue thereof. 


127. In stating and arguing the case on all points involved 
in it touching the merits, leaving the pleas of limitation and 
_ of stale demand to be afterwards considered, we are now in 
a condition to discuss this question with referonce to the bear- ~ 
ing which the other questions in the case have on the circum- 
stantial evidence pertaining to this subject. 
The unconditional, as well as the conditional certificate, hav- 
ing issued to Thos. P. Rutledge, as evidence of the right which 


he acquired by virtue of his immigration to and residence in 
Texas, the presumption is that the title remained in him until 
his dea.h, unless the contrary has been shown. 


127. Defendants’ pleading as to their title from Rutledge.— 
As to the sale by Rutledge, the defendants’ theory—it is noth- 
ing..more than a theory—as shown by their pleadings, is 
stated in paragraph seven of their answer (Record, 134), and 
as we will discuss the case from the standpoint of their theory 
of the case, we will here quote it from their answer. The de- 
fendants’ allegations are as follows: 

‘“‘And they (defendants) are informed, believe and say, that 
said Thomas P. Rutledge, some time subsequent to the issu- 
ance of said unconditional certificate, and prior to his death, 
the date whereof is unknown to these defendants, sold and de- 
livered said unconditional certificate to one Brinson; but as to., 
whether said Rutledge then executed to the purchaser of said © 
certificate a written transfer thereof, or sold the same by de- 
livery thereof, these defendants are not fully informed. How- 
ever, they are in possession of information which induces them 
to believe that at the time of the sale and delivery of said cer- 


they are informed, delivered to Henry non 

agent, and by him delivered to M. T. J So eag 
who, about the first day of January, 1853, located the same 
upon the land in controversy, and caused the.said land to 
surveyed, the field notes thereof to be recorded, and | 
with said certificate to be returned and filed in the 


uv dattemne te said transfer, and deposited and filed among 
the papers of said location and survey of land in Tarrant 
county in the general land office. And these defendants are 
informed that said transfer remained among the papers of said 
location in said general land office from to wit, prior to 1856 
until to wit, 1868, when and at which time they are informed 
that said transfer was either abstracted from the general land 
office by some person without authority, or else re 
lost or destroyed. 


128. The Evidence Concerning a Sale by Rutledge 
Brinsen’s Testimony.—The witnesses relied upon by 
fendants to prove the facts as alleged, are M. J. Brinson (Reo., 
410), C. G. Payne (Rec. 35), and W. peg iy 
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plaintiffs as hearsay and on other grounds which are noted by 
the examiner. M. J. Brinson testified among other things as 
follows: ‘My father’s name was Mathew Brinson. He is 
dead ; he died in 1861. He lived and died in Shelby county, 
Texas. He came to Texas in 1838, and lived in Shelby county 
until he died in 1861. I have seen Thomas P. Rutledge a few 
times. I saw him in Shelby county, Texas. Ido not remem- 
ber the year, but it was about 1846, 1848 or 1849, somewhere — 
along about that time. He was at that time engaged in horse 
racing or horse speculations or something of that kind with 
Joshua T. Gill. Gill made my father’s house his headquarters, 
and Rutledge was there occasionally with him. [did not then 
know of any transactions between Rutledge and my father with 
reference to land or land certificates. [Note the cross exami- 
nation shows the witness did not then know what Rutledge it 
was,] I think in about the year 1848 or 1849 my father had a 
transaction with Joshua T. Gill and Rutledge about a land 
trade or a certificate. Inthe year 1849 I moved to Tarrant 
county. In the year 1850 I went back to Shelby county. My 
father at that time told me repeatedly that he owned the Thos. 
P. Rutledge certificate. That he employed Mr. Gill to locate 
it or have it located wherever he saw .proper.” Without con- 
cluding the testimony in chief which will be resumed after this 
diversion, we turn to the cross examination on the subject of 
Gill locating the certificate, in which the witness testified: 
‘‘My father told me that Gill told him he had located the. land 
in Fannin county. Gill was a land locator and my fathergave 
him the certificate to locate. This was after my father pur- 
chased it from Rutledge. My father had often spoken of his 
Rutledge file in Fannin county.” 

On being re-examined by original defendants, he says: “My 
father told me that he learned and found out that Gill was 
‘lariating land’ with the certificate. This is the same certifi- 
cate, the Thos. P. Rutledge certificate, sold by Johnson to Dag- 
gett.” , 

On re-examination by intervenor defendants, witness said : 
**I do not remember that I ever saw the certificate. I may 
have seen it or I may not.” 

Now, this testimony, taken in connection with the proof in 
the case that the Rutledge conditional certificate was located 
in Fannin county, and that a survey was made for it Feb- 
. fuary 9, 1846, which was the last one made for it, for it was. 

returned to the land office with that survey January 12, 1848, 
and has remained in the land office ever since (Record, 
258-260)—proves that the certificate the witness’ father told 
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widest! Audhaeeenid adeee te wis aaa | 
es ter nite Aer gpn ne en of his 
thirty-six years ago, which related to | 
years before the conversation occurred, 
Fannin county survey locates the date of 
if the conversation referred to Thos. P. Rutledge at all, 
than ‘pap seselinstion of 2: \hietycis Semen mene 
could doit. . 

Bat. the witness, preccoding with. themansatenet 
versation of 1860 with his father, in his testimony 
said: “At that time I was acting for my father, 
his interest the same as I was looking after my own. . Mr. 
about this time died. His son-in-law, Mr. Heifuer, of 
tucky, came out to Texas from Kentucky and took: possession 
of Gill’s papers and refused to surrender the certificate to my 
father. My father instituted some action against Mr. Heitner 
for the recovery of his papers. The certificate was , 
to my father either by Heifner or whoever represented him; 
anyhow, my father got possession of his certificate. All I have 
stated with reference to the Rutledge certificate js what I 
learned from conversations with my father and my connection 
with the business.” As witness shows his connection with his 
father’s business to be in 1850, and as he has said he did not re- 
member to have ever seen the Rutledge certificate, all of the lest 
quotation must be merely hearsay. How could he know his fa- 
ther got possession of the curtificate if he did not see it? It wit- 


pears from other parte of his father’s conversation, the certii- 
es bie dathee boughs. if ony, wan thie-asaeeeeneeeaae 
if he bought a Thomas P. Rutledge certificate. and, had G 
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my own knowledge because my father gave me another horse 
valued at one hundred dollars, in payment for my pony.” It 
seems, when this statemeut ia considered, that all he knows of 
his own knowledge of that statement is that his father gave 
him a horse. He has already stated that at the time Rutledge 
was out in Shelby county, the only time when his or his father’s 
narrative brings Gill and Rutledge and his father together, 
that he knew nothing of any transaction between Rutledge 
and his father with reference to land certificates, and shows | 
that he was told about it by his father in his conversation with 
him in 1850, after witness had returned from Tarrant county, 
where he moved in 1849. That witness does not mean to state 
that his pony was taken and used in payment to Rutledge in 
1850, or at any time subsequent to 1848, is proved by the wit- 
ness’s expression of the opinion, on cross examination, that 
Rutledge died in 1848 or 1849. He also says, on cross exam- 
ination, that it was about forty years ago that he saw Rut- 
ledge, and, as the witness was testifying in 1886, it must have 
been in 1846 that he thought he saw Rutledge in Shelby 
county. 

The testimony of the wituess shows that the idea he intends 
to convey is that the sale occurred during the time when Rut- 
ledge was at his father’s house in 1846, 1848 or 1849, which we 
have located as being prior to February 9, 1846, if it occurred 
at all, by connecting the statements about the Fannin county 
survey with the record of that survey. Witness states on cross 
examination as reason for not describing Rutledge that it was 
about forty years ago that he saw him. The witness here gives 
his. father’s narative bringing Gill, Rutledge and his father to- 
gether, in, we will say, January, 1846, or prior thereto. He 
speaks of a trade, not with Rutledge alone, but with Gill and 
Rutledge. But after making some statements about it the 
‘witness tells us that he knew nothing about any transaction 
then, but proceeds to show that in 1850 his father told him 
these things. The testimony of William Rutledge (Record 
58) a brother of Thomas P. Rutledge, and W. L. Foster (Record 
25) proves that Thomas P. Rutledge lived in Gonzales county 
from 1842 until his death, early in 1850. By taking judicial. 
notice of county boundaries, as Texas court do, it will appear 
that Thomas P. Rutledge’s home was over two hundred miles 
from Shelby county. The only time this witness, Brinson, 
claims to have seen Thomas P. Rutledge in Shelby county, 
was, as he says, in 1846, 1848 or 1849, and in the cross examina- 
tion he says he did not then kuow his given name, and could 
not describe him as it was about forty years then (1886) since 


Ssotts of thibie tenshmenidins Sanka teil Sab tele a een 
I eaw proper. In the fall of 1851 or 1853 Capt. BE. ML. Da 
was out here in Tarrant county. Johnson made a trade: 


think it was some time in 18532. 

son told me himesif and what my father told and what Deg- _ 
gett told me. I was with Johnson and Daggett both when they 
went to look at the land that Johnson traded Daggett, and at 
that time and afterwards a good many times I heard them both. 
make these statements. I think Johnson and Daggett located 
the ceftificate in 195%. I think Johnson made the file. Tem, 
satisfied of it.” 

Now it appears from the testimony of Heary Be 
(Record, 60-61) on whom defendants rely, that he had 
sion of the unconditional certificate some two years before 1 
delivered it to M. T. Johnson, and no odds when it was in 


Record, 434) dated March 9, 00h, oie be ae ha 
ceived the Thos. P. Rutledge unconditional certificate a 
others, **to be located or accounted for.” The 
been located and surveyed then; as appears from dats 

- field notes and the affidavit of the survey endoresd & 
and other ciroumstances heretofore considered; but 

by Johason as late as March 9, 1 — 
held the certificate for Beaumont, and not as owner ot me 
gett, and the defendants do not claim in their pleading. 
Johnson bought the certificate until after ite loot | 
had to plead this way to be consistent with Bi 
mony, which was taken and opened im the state court. * ‘Bat fe. 
és evident that this witness Brinson knows nothing about what - 
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he is talking about. He swears to going with Johnson and 
Daggett to look at the land that Johnson traded Daggett, 
speaking of it as a different tract of land from the Rutledge 
survey, as appears from his showing that Johnson traded the 
certificate to Daggett before it was located. The witness has 
again got off the tale he was trying to tell, but knew nothing 
about. The land which Johnson traded Daggett, as shown by 
his deed to Daggett in 1855 (Record, 375) and by the testimony 
of several other witnesses (Record, 404) was the Rutledge sur- 
vey. Johnson, in 1855, did sell the Rutledge survey as though 
he owned it to E. M. Daggett for another tract of land. 

Furthermore, if either Johnson or Daggett owned the Rut- 
ledge certificate why did they have the survey made ‘‘for Thos. 
P. Rutledge” * * ‘“‘by virtue of hés headright certificate. ” 
The law required the surveyor to survey for any person “‘ hold- 
ing” such certificate. This proves that whoever located the 
certificate located it for Rutledge, and not under any. claim of 
title inany assignee. As Beaumont testifies he knew nothing 
of the title to the certificate, having obtained it from a locator, 
he certainly did not assume that it belonged to any other than 
the original grantee, and must have made his contract with 
Johnson to locate for the benefit of the original grantee or 
his heirs or devisees. 

Beaumont’s testimony shows that he was relying on being 
able to hold for his services in locating, the usual fee of one- 
third the land located, and that a locator could on this custom 
hold one-third the land for his services, appears, from the ad- 
judicated cases in Texas, to have been a very common idea 
among land locators for many years. 

Sypert v. McCorven, 28 Texas, 636. 

Ross v. Mitchell, 28 Texas, 150. 

Stone v. Ellis apo Court Texas), 7 Southwest Reporter, 
$49, 

Adland certificate did not pass by delivery, and there was no 
presumption of ownership arising from the fact of possession 
of the certificate which was merely the evidence of the right 
which was intangeable. In the case of Shiffiet v. Morelle . 
(68 Texas, 382), the court below was requested to charge the 
jury that ‘“‘one having possession of a land certificate before 
location, claiming to own the same, and dealing with it and 
treating it as his own, is prima facie the owner thereof.” The. 
Supreme Court said: ‘‘As a legal proposition this is not 
sound. The possession of personal property is ordinarily 
prima facie evidence of title. The right to appropriate a cer- 
tain quantity of land from the public domain is personal 


1 sorn from theee considerations that Besument most have 


until after March’9, 186%. Beaumont says:he never heard of 
Johnson claiming i until a tow years TERE E eer 
mony in this case. 

The witness Brinson further testified: - “I never-caw any 
transfer from Rutledge to my father that I remember of, nor 
from my father to Johnson that I remember of; but my father. 
was tolerably expert in land matters, and Johnson and Daggett. 
were also.” 

Now, if there had been any written transfer, and if that. 
little episode in 18650, of Gill’s representative trying to hold — 
Brinson’s certificate (Record, 410), ever occurred, it seems that 
the witness would have seen or heard something about it, for- 
he was at that time attending to his father’s business, he says. 
This dispute by Gill’s representative that Britisou owned the 
certificate would certainly have wml teers 


bought the George Childress title.” (Record, 406, 407.) George 
Childress’ claim was the first adverse claim that E. M. Daggett 


@ good deed (Record, 375), ia form to 

ment is supported by the inquiry of : 

land office in 1656 (Record, 376), as to whether the 
survey was titled from Rutledge to Colonel Johneon, and 
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detter of the land office stating that there was no deed on file 
from Rutledge. (Record, 276.) 

J. P. Smith, one of the attorneys for the Texas & Pacific 
Railway Company, testifies that he was present when Johnson 
sold this land to Daggett (Record, 430); yet he does not speak 
of having seen any title to Johnson, which he certainly would 
have spoken of if he had seen any title. No transfer was found 
in Jobnson’s papers by his administrator (Record, 429); nor was 
one found in Daggett’s papers. None was found in the land 
‘Office by any official, and none is reported to have been found in 
Brinson’s papers, and no one pretends to have seen what pur- 
ported to be such a transfer until 1868, when C. G. Payne, who 
testified for defendants, states that he saw what purported to 
be a transfer from Rutledge to Johnson, but does not pretend 
to be acquainted with the handwriting of any of the-document; 
- and his testimony is so-inconsistent with other facts proved by 
the records of the land office as to suggest that it was some 
other Rutledge file that he testifies about, or that he is not 
telling the truth about what he saw in the file. 


129. G. C. Payne’s Testimony.—G. C. Payne testified: 

‘‘In January, 1868, [ visited the general land office at Aus- 
tin, Texas [for the first time, as shown by his subsequent testi- 
mony]. My business was to investigate land claims and land 


locations in Tarrant county Texas. (Record, 35.) 
* = * * ” = ® s 


= * 
‘‘But while in Austin I did investigate the T. P. Rutledge 
claims, there being two of them. Upon examination I found 
a three hundred and twenty acre conditional certificate 
_dhad been issued to T. ‘P. Rutledge, and located in Cass county, 
- Texas, and surveyed and field notes returned to the general 
land office at Austin, filed, mapped, platted and approved by 
the Commissioner of the General Land Office. I also found 
on file with said papers a certificate of the proof of the re- 
‘quirments of said conditional certificate, by the said T. P. 
Rutledge, by his residence, occupancy and improvements of said 
survey in Cass county, Texas, and that the same was ready for 
patenting on payment of the patent fees.” 

We will stop here and see how reliable this man’s testimony 
is, as far as we can testhis capacity, recollection or veracity, 
‘by the record. 

In the first place, the Rutledge conditional certificate was 
never located or any survey made for it in Cass county, as 
shown by the records of the office and the testimony of Oom- 
anissioner Walsh (Record, 270). In the second place, it never 
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provement of any land. The conditions under‘the law were 
‘that he should remain in the country permanently and perform 
such duties as other citizens. Rutledge’s conditional certificate, 

as heretofore stated, was issued under the act of January 4, 
1839 (Record, 256), and on the twentieth day‘of March of that 
year. The conditions which witness Payne speak of were in 
conditional certificates issued under the act of January, 1641 — 
(Hartley’s Digest, arte. 2005-2017), but these conditions were 
repealed before any one could have complied with them, and 
more than three years before the Rutledge survey by the con- . 
ditional certificate in Fannin county was made. (Hartley's 
Digest, art. 2064.) Furthermore, Rutledge is proved to have 
resided in Washington and Gonzales counties from his arrival 
here until his death. Itis safe to say that no'such certificate 
or proof was ever filed in any file in the land office, for these | 
conditions were repealed long before they could have been 
complied with, and besides no patent could issue on proofs ‘as 
to any conditional certificate except the unconditional certifi- 
cate which alone was evidence of a compliance. with condi- 
tions. 

Instead of the survey by the conditional certificate being 
ready for patenting, it appears that the unconditional was 
mever applied to that survey, without which it could not be 
patented, no other proof of compliance with conditions being 
allowed, and this fact was noted several times on the 
of the conditional certificate’s survey long prior to 1968 (Rec., 
273), as appears from indorsements of failure to return the un- 
conditional certificate to apply to that file. (Rec., 374.) 

The witness proceeded: ‘‘I then found another location by 
virtue of a three hundred and twenty acre unconditional cer- 
tificate in the name of T. P. Rutledge, and transferred by said 
T. P. Rutledge to M. T. Johnson, and by said M. T. Johnson 
located in Tarrant county, Texas, at Fort Worth, upon the land 
now in controversy, the field notes and survey returned to the 
general land office, and there filed and mapped and plotted aad 
the patent there refused upon the ground that the conditional 
certificate had been located in Cass county, Texas.” — 

That 66 cash queunds Gor vefucing 0 putas wes Gennes 

is shown by the decisions of cur courts heretofore 
cited from the earliest time, recognising the custom of floating 
certificates until after the law of 1671, and holding te accord- 
ence with common sense that a second location was prime 
facie an abandcament of the first location. 
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Furthermore, Joseph Spence, who was then Commissioner, 
and A. B. McGill then chief clerk, the only ones who could 
then have made a ruling, contradict this statement by stating 
that they never saw the Rutledge files until after the return of 
the Childress survey, in May or June, 1868, when the Commis. 
sioner directed patenting over it for supposed failure to return 
the unconditional certificate by August 1, 1857, and not on the 
ground of the conditional being located elsewhere. (Rec., 361— 
284.) Nor could Payne have gained any such information 
from indorsementse on the wrappers, for these indorsements 
showed no such grounds of refusal of patent or that patent 
‘was ever refused on this claim at all, it appearing merely to 
have been suspended to gain information as to whether the old 
William F. Sparks survey was in the way of patenting this 
one. (Rec., 262.) 

_ In May, or prior to June, 1868, Joseph Spence, Commissioner 
then, and for a year or two before, and A. B. McGill, chief 
clerk, examined this file and made the indorsement of forfeit- 
ure after the Childress survey was returned and before issuing 
patent, June 17, 1868, on the Childress certificate, yet, though 
within a few months of Payne’s visit, neither of them saw any 
transfer to Rutledge, we may assume, as they were both ex- 
amined for original testimony by the original defendants, but 
were not asked if they saw any such paper. McGill was asked 
whether Daggett was claiming the file, but ‘not as to any ap- 
‘pearance of title on file, nor was either of them called on to 
corroborate Payne’s statements about their rulings and talk 
about this claim, but their testimony showed Payne’s testimony 
to be untrue, as they both say their attention was never drawn 
to this file until Worrall commenced his work about it, and 
called for a ruling =— the survey for the Childress certificate 
was returned. 
- Jt will thus be seen that this witness is contradicted by the 
records supported by Spence and McGill as to almost every 
fact he testified about, either as to the conditional certificate 
and its file or the unconditional and its file. Whether this be 
attributed to the errors that an inexperienced investigator 
would be likely to fall into in getting files mixed, or a lack of 
memory or veracity, it is not material to consider. We think, 
as far as he can be traced, his testimony is proved to be unre- 
liable, and that it will not be believed that he ever saw what 
purported to be a transfer from Thomas P. Rutledge. The 
witness cuts off all information which could lead to testing the 
truthfulness of his statements. On cross examination he says: 
‘“‘There were no witnesses to the transfer of the certificate from 


Thomas P. Rutledge; [never suw him write; Tam not aoquaia 
‘ted with his handwriting.” (Record, 39.) 


190. Testimony of W. W. H. Lawrence—W. W. HL Law- 
rence, the other witness relied upon by the | | 


papers. | 
(Record, 83.) His testimony as to finding e transfer from Rat- 
ledge among them is merely the expresgion of an opinion based 
on argument as to the supposed correctness of the report that 
the title was good, which he made to Daggett after. | 
it, which be thinks he would not have reported if he had nct sees . 
a transfer from Rutledge. Furthermore, his statement conflicts 
with the defendants’ theory of the case. They say in their 
pleading that the transfer in question was lost in the land 
Office in 1868, or abstracted therefrom by someone without 
authority, and do not claim that Daggett ever saw it. after- 
wards. They framed this pleading, too, with Lawrence's tes- 
timony on file and open in the record fromthe State court. 
They therefore discredit this testimony by their pleading. 


ys 


Lawrence testified that he examined Daggett’s title papers in 
@x- 


1876, and said: “‘My recollection is that among the 
amined was the Thomas P. Rutledge certificate. 1 did fada 
transfer of such certificate to M. T. Johnson. Jamesursof 8 
this because tf st had not been present I shouldhave known that 
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I have stated, correct. If there had been no transfer I should © 
have discovered it and made a different report.” | 
Tile winnesy Sede oss stalts to ton Spe Se ae 
dvility of his investigations, upon of which: he 
tenes aie enguenenty wi appear when i in eenctbemnt ANE: 
found no difficulty in the fact that the Rutledge certificate was: 
in Daggutt'’s when under the law #t belonged ta the Se 
land office, and he does not seem to have at % 
whether it had. ever been in the land office ce not: Thiewas 3 
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been forfeited before it was perfected by failure to comply with 
the act of November 29, 1871, requiring certificates to be re- 
turned to the land office within eight months thereafter. If 
he relied upon the Childress title there was a fatally defective 
certificate of acknowledgment of a married woman to a deed 
which recited that it conveyed her separate property, which 
deed was utterly void. This indicates that he was an unreliable 
investigator. On cross examination he says: ‘I do not re. 
member the date of the transfer. I do not remember the con. 
sideration. It was to M.T. Johnson. I paid no attention to 
the kind of paper and do not remember. I do not remember 
the names of the witnesses or of the officer who took the ac- 
knowledgment. I do not remember the place where it was 
made, Ido not remember what certificate it purported to con- 
vey. Ido not rememben whether tt was a conditional or uncon- 
ditional certificate. I can not say anything about the record 
of said certificate, as to what county or what indorsement it. 
had on it. I do not remember whether Daggett was claiming 
under the Rutledge certificate or not.” 


181. Reasons for Failure of the Executor te Inventery this 
Land Certificate.—This is all the evidence the defendante rely 
upon to prove their title to the Rutledge survey, except the 


circumstance that the executor of Rutledge did not inventory 
this certificate or land. When it is considered, as shown by 
the depositions of W. L. Foster (Record, 25),:that Rutledge 
died away from home, in Arkansas, January 10, 1850; that his 
home, where the executor lived, was in Gonzales county; that 
Rutledge was a farmer, and, therefore, not calculated to keep 
a book of accounts of his business; that the certificate was in 
the hands of locators at his death, as shown by Beaumont’s 
téstimony, whether, filed on this land before or after his death, 
and that it was treated as his certificate by Beaumont and the 
locator who located it in his name (Record, 262), the circum- 
stance that the execuor, who was not shown to be familiar with 
Rutledge’s business, did not find it, is of no appreciable weight. 


132. No Sufficient Evidence of the Existence ofa 
Transfer.— With regard to there being any transfer from Rut- 
ledge, we say there is no reasonable proof that any person ever 
saw what purported to be such a transfer. No such transfer 
was ever of record in Tarrant county records of deeds, although 
the deed from M. T. Johnson to Daggett was placed on record 
promptly after being executed, in 1855. No patent could be 
obtained to an assignee without filing written transfers from 


transfer is found in Dagxett’s, Johnson’s or Brinson’s papers. 
J. P. Smith, who was present when Johnsos sold to Daggett in 
1855, does not speak of a transfer, as he.certainly would have 
done if he had seen a transfer, he geese epee 
for defendante. And, to clinch the whole matter, : 
proved the statements of Daggett, made before: : with 
his claim of title, to the effect that Johnson had failed to make . 
him a title (Record, 406), he referring, of course, to the fact 
that Johnson had no title, for his deed from Johnson was good 
enough in form. 

Therefore, taking this testimony as a whole, we insict that 
it fails to prove a sale by Rutledge of hie certificate, because 
defendants’ testimony is hearsay, argumentative, inconsistent. 
thoroughly improbable, and has been showa to. be untrue by 
other evidence in the record. 


135. There is no proof of the execution of the alleged pur- 
ported transfer.—If.all that has been sworn to about a trans. 
fer being made by Rutledge be accepted as true, it would only 
prove the existence, in 1868, of what purported to. be such. e 
transfer, but would not prove ite execution by asy mede 
known to the law, as a means of proving’ private writings. 
Neither the handwriting nor signature has been proved.. The 
transfer can not be produced so as to be used as an ancient in- 
strument, and if it were produced it is not shown to purport to 
be thirty years old, no date to it having been proved, nor has 
its antiquity been proved, which would be necessary to prove 
ite execution by ite age, even if it bore an ancient date. 

Smith v. Shoemaker, 17 Wall., 637. 

Fairly v. Fairly, 38 Mies., 280. 

And furthermore, the doctrine of admitting ancient inetru- 
ments rests partly on the long acquiescence of those who 
could, but for the genuineness of the instrument, have claimed 
the estate. This doctrine would not be applicable against re- 
maindermen or reversioaers, who have not had a eh naen 
short time which they could have asserted. 
McCorry v. King’s heirs, 3 Humphreys, 267. 
Arnold v, Stevens, 24 Pick., 106. 
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-134- No presumption from long possession against remain- 
<iermen.—There can be no presumption to aid a missing link 
in favor of defendants in this case on account of long posses- 
sion and claim, because. 

1. Such presumptions are only indulged in favor of a title 
‘substantially good, but wanting in some collateral matter ne- 
-ceasary to make it complete in form. 

Wharton on Evidence, section 1357. 

Greenleaf on Evidence, section 46. 

Best on Evidence, section 392. 

Abbott's Trial Evidence, pages 209, 710. 

2. No such presumption can be indulged in any case against 
remaindermen, such as the plaintiff's were un‘il 1881, or 
against reversioners, for to do so, would be to afford a ready 
means of cutting off such estates. If from long possession 
‘and claim, which a remainderman or reversionef could not 
prevent, a good title to the fee might be presumed against him 
there would be no use of creating such estates. The right of pos- 
session could not accrue until it would be presumed to have been 
extinguished. Thisruleis based on the long acquiesence of 
those who would otherwise have the right to possession, it 
being considered that the long possession could not otherwise 
be explained. But where the possession is explained to be con- 
‘sistent with the rights of the owner of the fee, then no matter 
how adverse to a tenant of a particular estate, such possession 
‘can never give rise to a presumption that anything more has 
been acquired than the estate which would otherwise be 
violated by the possessor. 

We have direct authority on this point in the case of 
‘McCorry v. King’s heirs, 3 Humphreys, 267, 8. C., 39 American 

isions, where it is held that no presumption of a deed or 
grant arises against remaindermen or reversioners by adverse 

‘possession of twenty years or more during the continuance of 
@ particular estate. The reasoning of the court in deciding 
that case is unanswerable, from a standpoint of principle. 

In the course of the opinion it is said: ‘The truth is, the 
doctrine of presumption, as well as the bar created by the pol- 
icy of the statute (of limitation], is founded upon the principle 
‘of laches in him who, having the right, power and capacity to 
sue and disturb, or recover possession, for a long time omits to 
doso. This doctrine, under such circumstances, to secure the 
fepose of society, presumed at length that he who could and 
would not sue, had parted with his right. But to presume 
against him whois unable to sue, whose right of action has 
mot accrued, who has been guilty of no laches that his title has 
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Arnold v. Stevens, 94 Pickering, 108, and antnarities these 
Salmon’s Administrator v. Davis, 90 Mo., 161. 
Wells v. Prince, 9 Mass., 508. 
Wallingford v. Hearl, 15 Mass., 474. 
Heath and Wife v. White, 5 Conn., 228. 
May’s Heirs v. Hill, 5 Little, Ky., 818. 
Holt v. Lamb, 17 Ohio State, 374: 3 
Jackson v. Shoemaker, 4 Johns, 390. 
Bradford v. Caldwell, 2 Head, Tenn. 
Williams v. Conrad, 11 Humph., 413. 


a3. ‘The Life Rotate of Eliza A. Poster Did Mot Pall 
Nor Did Right of Possession Accrue Cael 


ment setting aside the will. As the ; 
by the jadgment, and claimed under the will, they oouid net 
“say there was no will as to the surviving widow. 


the suit to set aside the will. : 
Holt v. Lamb, 17 Ohio State, 374. 
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his will to dispose of anything but his own property. If there 
was community between himself and wife, his will did not at- 
tempt to dispose of more than his interest, and hence, by claim- 
ing against the will, Mrs. Foster (nee Mrs. Rutledge) could not 
legally have received anything which the will attempted to 
dispose of. Hence there was no estoppel by election, and she 
never did any act which would in law have divested her of her 
life estate which these plaintiffs could have pleaded against. 
her and sued for possession. 

Carroll v. Carroll, 29 Texas, 731. 

Little v. Birdwell, 27 Texas, 691. 

Story’s Equity, section 1087. 

Bigelow on Estoppel, 3 edition, 268. 


136. No Presumption of Deed when Possession Otherwise 
Explained.—But even where a deed would be presumed on ac- 
count of long possession and claim, such a presumption will 
not be indulged against evidence to the contrary such as we 
have shown in this case. Such evidence would rebut any such 
presumption, even if plaintiffs had all the time had the right. 
to possession. The admission of a posssessor concerning the 
nature of his title repels any presumption against this admis- 
sion. 

Mitchell v. Walker, Aikens (Vt.), 266. 

Declarations of the alleged grantee long after the deed to 
him should have been executed, repels the presumption of such 
deed. 

Johnson v. Miller, 6 Wendell, 228. 

The statements of E. M. Daggett, proved by his brother, 

would overcome any presumption. (Record, 406.) 


‘y 137- No Presumption of a Parol Sale.—The same reasoning 
would apply to any claim of a presumption of a parol sale, but. 
- on that subject we have the testimony of J. H. Collett, T. L. 
Wren, Joseph Spence, J. W. Lawrence and W. H. Cundiff, all 
of them locators and dealers in land certificates, who testify, 
without contradiction, and based on experiences running 
back to 1847, that the custom was, and always has been, to 
transfer land certificates in writing, and that none of them 
ever knew of a parol sale of a land certificate. (Record, 279, 
287.) The reason is apparent. No parol sale would be re- 
spected in issuing a patent, no odds how clearly proved or 
valid to pass title to the certificate. In order to issue a patent 
to an assignee, which has been authorized by law ever since 
1841, a duly autenticated chain of transfers in writing were 
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required by law. Without this, the patent would i jens ts 


are shown to have been well acquainted with land | 


his title that he could preserve. M. T, Johnson and’ Brix -. a 


188. A Parol Sale Would Have Been Void Under the Stat- - 


ate of Frauds.—<A parol sale of a land certificate is void under . 


the statute of frauds, rhea teny Ati coe 


located and the right evidenced by it is attached to land. “ 


conditional, both being evidence of but one right 
attached to land. This location remained a 
the location on the land in controversy. Hence, there’ 


5 
ye 


never been a time when a parol sale of a 2 


tional would have been valid, and that was the only kind 
sale that Brinson’s hearsay testimony related to. 


Simpec~ ~. Chapman, 46 Texas, 560. 
139. If there was a Sale, It Must Have Boon o Selo ef 


the Conditional Certificate Before the Unconditional Ocertif- 
cate Issued, and Therefore the Sale was Veid.—It will be seen 


by reference to the pleadings of the original defendants, that 


they rely upon the alleged sale to Brinson by Rutledge, whether 
it was a parol sale or evidenced by a written transfer. . 
By recurring to M. J. Brinson’s testimony, wherein he ‘gives 
the statements of his father, it will appear that he has refer- 
ence to a sale made before the location of the conditional cer- 
tificate in Fannin county was made, for he states that he had 
often heard his father speak of his Fannin county Rutledge 
location, and that Gill located the certificate after Brinson 
bought. That he did not locate it on other lands after this sur- 
vey of February 9, 1846, is evidenced by the fact that a subse- 
quent location would have been an abandonment of the first, 
and that this survey of February 9, 1846, was not abandoned 
to make other locations in Fannin county is proven by the fact 
that it was followed up by returning the field notes thereof and 
the conditional certificate to the land office in 1648. There is. 
no evidence of any other location in Fannin county by Rut- 
ledge’s certificate. That the witness Brinson claimed to under- 
stand that the sale was made to his father prior to 1848 ig 
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evidenced by the opinion expressed that Rutledge died in 1948 
or 1849, the witness was not certain which, and by the further 
fact that the witness speaks of having seen some Rutledge and 
one Gill at his father’s house, when the trade was made, as he 
believes, but of which he knew nothing then—he expressing the 
opinion that it was in 1846, 1848 or 1849. That he was of the 
opinion that it was in 1846 is indicated by his testimony in 1886, 
wherein, when asked to describe Rutledge, he excused himself 
on the ground that it had been about forty years since he saw 
him, and he did not then know his name. The unconditional 
certificate was issued October 12, 1846, but it appears, from a 
certificate indorsed on it by the clerk of the Board of Land 
Commissioners, that it was in his possession on July 10, 1848, 
in Gonzales county (Record, 261), over two hundred miles from 
where Brinson lived; and it does not appear that it had been 
out of the possession of the board up to that time, or, if it had 
been, how it ever came to be returned,to them. 

Therefore we insist that if this inconsistent and thoroughly 
unreliable hearsay testimony can be held to establish any- 
thing, it would be a sale of the conditional certificate prior to 
February 9, 1846, and therefore prior to the issuance of the un- 
conditional certificate. The law declared that a sale before 
the issuance of the unconditional certificate should be invalid, 
and should not be binding on the person to whom the certifi- 
cate issued. No title passes at such a sale, and therefore noth- 
ing need be done to set aside or cancel or revoke such a con- 
tract, and no equity attaching to the land can be founded on 
such forbidden sale, not even the right to require refunding of 
the purchase money before the owner could sue for the land. 
‘But in this case there is no pleading of the value paid at such 
sale, nor is there ‘any proof of payment of any value. The 
policy and reasons for the law are discussed in the following 
cases: 

~ Cannon v. Vaughn, 12 Texas, 400. 

Turner v. Hart, 10 Texas, 488. 

Newman v. Dallas, 26 Texas, 642. 

Holmes v. Johns, 56 Texas, 41. 

Pelis v. Webquish, 129 Mass., 469. 


VIL. 


The court below should have held that the original defendants, 
the Texas & Pacific Railway Company et als., had not acquired title 
to the land in controversy, or barred-the rights of the plaintiffs or.any 
of them under the statutes of limitation. 


January 28, 1861, until March 30, 1870), is contained in potions: 


14, 15, 16 and 17 of the act of February 6, 1841 (Paschal’s Di- 
gest, arts. 4621, 4622, 4823 and 4624), which read as follows: 


Section 14, Paschal’s Digest, article 4621: 


The person who has or shall have right of entry into ahy real estate, 
consisting of lands, tenements or hereditaments, shall make entry there- 
in within ten years next after this right ehall have accrued, and om 
failure shall be forever barred thereafter. Yet if the person entitled 
shall have been, or shall be under the age of twenty-one years, 8 femme 
covert, or insane, or if forcible occupation of the premises, or county 
containing them, by a public enemy, prevent entry, the time of euch 


The death of one dying : | 
not be such descent to the heir of the decedent 6 to bar entry of the 
person entitled at the time of the descent, unless such decedent ehall 


have had five years peaceable possession. Peaceable possession, with- 


in the scope of this act, is such as is continuous, and eee 


by adverse suit to recover the estate. 
Section 15, Paschal’s Digest, article 4622: 


Every suit to be instituted to recover real estate, agninet him, Ii 

or them, in possession under title, or color of title, shall be 

Shnas thie aise itt Gas’ dle omas fr Va 
and not afterwards; but in this limitation, is not to be compated the 
duration of disability to sue from the minority, covertare or inesaity 
of him, or their having cause of action. By the term title, as used ia 
this section, is meant a regular chain of transfer from or under the 
sovereignty of the soil; and color of title is constituted by a conescu- 
tive chain of such transfer down to him, her or them in possession, 


or such like defect as may not extend to, or inclade the want of intrin- 
sic fairness and honesty; or when the party in possession shall hold the 
same by a certificate of headright, land warrant, or land scrip, with a 
chain of transfer down to him, her or them in possession; and pro- 
vided, this section shall not bar the right of the government. 


Section 16, Paschal’s Digest, article 4623: 
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He, she, or they, who shall have had five years like peaceable pos- 
session of real estate, cultivating, using, or enjoying the same and pay- 
ing tax thereon, if any, and claiming under a-deed, or deeds, duly 
registered, shall be held to have full title, precluding all claims; but 
shall not bar the government; and saving to the person or persons 
having superior right and cause of action, the duration of ow to 
sue arising from non-age, coverture or insanity. 


Section 17, Paschal’s Digest, article 4624: 


Ten years of such peaceable possession and cultivation, use, or enjoy- 
ment thereof, without any evidence of title, shall give to such naked 
possessor full property precursive of all other claims, in and to six 
hundred and forty acres of land, including his, her, or their improve- 
ment, yet the right of the government is not to be barred; and there is 
saved to the person or persons having the title and cause of action, the 
duration of disability to sue from non-age, coverture or insanity. 


141. Adverse Possession Necessary to Cause the Statutes 
to Run.—No entry upon or taking actual possession was neces- 
sary under any of these sections, in order to avoid being 
barred, unless there was adverse possession, and it is the ad- 


verse possession which bars the owner’s right and not the fail- 


ure to enter. 
Crawford v. Crawford, 10 Texas, 383. 
Redding v. Redding, 15 Texas, 251. 
Whitehead v. Foley, 28 Texas, 268. 


142. No Limitation Against These Plaintiffs While They 
Were Remaindermen During the Continuation of the Life Es- 
tate.—No limitation commenced to run against these plaintiffs, 
who were remaindermen and not entitled to possession, and 

no cause of action therefor until after the death of the life 
tenant, Eliza A. Foster, which occurred February 25, 1881. 
Salmons, admr., v. Davis, 20 Mo., 181. 
Wells v. Prince, 9 Mass., 508. 
Wallingford v. Hearle, 15 Mass., 471. 
Holt v. Lamb, 17 Ohio State, 374. 
May’s Heirs v. Hill, 5 Little (Ky.) 313. 
Pendle v. Madison (Ala.) 3 Southern Reporter, 618. 
Heath v. White, 5 Conn., 228. : 
McCorry v. King’s Heirs, 3 Humphrey, 267. 
Iivain v. Porter (Ky.) 7 South Western Reporter, 309. 
Jackson v. Shoemaker, 4 Johns, 390. 
Bradford v. Caldwell, 2 Head (Tenn.) 
Williams v. Conrad, 11 Humphrey. 
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Tena nt, Because of Her Suit to Set Aside. bi 

fendants insist in argument that the statutes of 
commenced to run against the complainants 
land in question was occupied after the 
Wm. Rutledge, in July 1854. They say, that | 
of the suit to set aside the will, the widow of Butledge 


partnership, an equal one-half of all the property possessed. 
by Rutledge at the time of bis death, claiming that the whole. 
of the same was community property, belonging to the com- 
munity estate of herself and her deceased husband, and that 


ate on, was community property belonging to Rutledge and his; 
wife, whereas the will.does not attempt to devise or bequeath, 
anything but the property of the husband. In Carroll v, 
roll, 20 Texas, 731, the terms ‘I devise all my real and personal, | 
estate,” was held not to include the wife's interest in the com-. 
munity property. (See, also, Story’s Kq., sec. 1087.) ss 
As before shown in complainants’ brief the right to the.cer. 
tificate located upon the land in question, was acquired by Rat 
ledge while a single man, and was his separate properfy, aad 
never became community property of himeelf and wife upow 
There is no proof that the surviving widow ever received any 
property in opposition to the will. There is no evidence thas 
Rutledge owned, at his death, any of the horses res, 
alluded to in the will made in July, 1848, or ; 
had any community interest in them. She therefore, 
elect to take any property against the will; and her act in 
bringing this suit to contest. the will could not | 
rey dyrecingned cer wert peiaeadny es Se 
terests under the will, so as to have given these complainants. 
any right, then, to the immediate possession or eujoyment of 
the property devised by the will. 
In order to hold that a right of ection aneened te these-titil 
plainants by the conduct of the life tenant in bringing the suit’ 
to set aside the will, she must have so acted as to 
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these complatnants, Otherwise they could not-assert a right to 
the possession of the land. 

The authorities on the subject of the remaindermen becom- 
ing vested in possession, on the refusal of the life tenant to 
accept the devise, are cases in which the life estate was void 
in its inception, or subsequently became void, or forfeited, or 
passed from her control under the doctrine of election or es- 
toppel. The doctrine of election can never have any applica- 
tion where the testator has the power absolutely to devise the 
property which he attempts to devise, but only in cases where 
the testator has attempted to devise property which he is inca- 
pable of devising, if others insist on their rights. (Story’s Eq., 
sec. 1086.) 

It goes without saying that the doctrine of estoppel could 
have no application to the case as between the life tenant and 
these complainants. The life tenant is not shown to have re- 
ceived anything against the will, nor did she briog any suit 
against these plaintiffs to set aside the will. The rule being 
that it is essential to the existence of estoppels by judgment 
that they should be mutually binding on the person setting up 
the estoppel as well as on the person alleged to be estopped, 
and these plaintiffs not being bound by the judgment setting 
aside the will, they could not have claimed any benefit from it 
against the life tenant. They could not claim there was a will 
to sustain the right, and at the same time claim that it was 
annulled fo defeat the rights of the life tenant..’ (Bigelow on 
Estoppel, 3 ed., 568, 569; Holt v. Lamb, 17 Ohio St., 374 ) 

At the time of the suit to contest the will, the surviving 
widow of Rutledge did not have a life estate, nor did these 
complainants have any vested estate, or any certainty that 
they ever would have any vested estate under the will. On 
the death of Wm. Rutledge, July 14, 1854, two years after the 
suit to contest the will was concluded, a life estate sprung up 
in favor of the surviving widow. She never did anything 
that would have conferred any rights on these complainants to 
. her life estate, or which would have prevented her from assert- 
ing it at any time, until it was barred by the statute of limita- 
tion, and then it was by the same statutes acquired by the 
original defendants and those under whom they claim, and 
these complainants never had a right of action for possession 
of the land in controversy until the termination of the life es- 
tate by the death of the life tenant. The mere laches of the 
life tenant in failing to take possession of the land, could not 
prejudice the remaindermen. 


Jackson v. Soveumsater, 4 John (N. ¥.), 008 @ aut 
cited in our brief. , 

The cases in which it has been held that the failure of the 
life tenant to enter gave the remaindermen «a right of entry, 
arose under laws which would bar the right of entry of the 
life tenant after a certain period, even when there was no ad- 
verse possession. Under such laws, the land being vacant and 
the right of entry of the life tenant being barred by lapse of 
time, it was held that a right of entry accrued to the remale~ 
dermeéen. But such a rule could have no ; 7 
under our law, the life tenant would only be barred: by ad- 
verse possession, and not merely for failure to enter forany 
length of time. Under our statute, the life estate in real es- 
tate would be acquired by adverse possession of the land. The. 
remaindermen could not sue before the ber was ete 


against the rights of the life tenant, because until then if 
tenant had not lost the right of possession, and after the com: 
pletion of the bar against the life tenant the remaindermen 
could not sue, because the occupants had acquired the life ten- 
ant’s estate; and the remaindermen not having acquired any 
rights against the life tenant or the occupants by the 
pant’s possession, either the life tenants or the occupants could 
have defeated their action. In such cases, no right of entry 
could accrue to the remaindermen until a ee 
sion accrued by the death of the life tenant. 


144. If plaintiffs ever sequired the life tenant’s right 6 
entry, they alse acquired ancether rem of ene . pray 


plaintiffs by reason of the life estate 
hands, there was no merger of such estate 


ay 


their fee simple title, on the death of the life tenant, hed x 


? 
e 


Wallingford v. Hear, 16\Ma:ss., 508 
Stevens v. Winship, 1 Pick., 318. 

Dodd & Oocok v. Danvers,.7 East., 331. pe 
Hunt v. Burn, 3 Salk., 493. . aie 


Tenant.—Although three years did elapse after the death < 
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the life tenant which occurred February 25, 1881, and before 
‘these plaintiffs intervened in this suit:and sued the orignal de- 
fendants in the State Court (which they did October 27, 1884) 
yet, they maintain that their rights were not barred under said 
three years statutes on the following grounds: 


146. Disability of Coverture as to Plaintiff Mary. F. Nichols. 
-—First. That the one-third interest of Mary F. Nichols was 
not barred because at the time her right to possession accrued, 
by the death of the life tenant, she was a femme covert, and has 
ever since remained such, which is pleaded in the bill and ad- 
mitted in defendant’s answer. 


147. Suspension of the Statute by the Death of E. M. Dag- 
gett.—Second. That the plaintiffs are not barred as to the 
parts of the property in controversy claimed by the original 
defendants, Elizabeth J. Daggett and E. B. Daggett, which 
constitutes the largest part in litigation, because whatever 
claim these defendants have to said property was owned by E. 
M. Daggett until his death, April 19, 1888, when the same 
passed by devise to the defendants, Elizabeth and E. B. Dag- 
gett, subject to administration under the last will and testa- 
ment of said E. M. Daggett; wherefore the statutes of limita- 
‘tions were suspended, fcr one year, after the death of said E, 
M. Daggett as to any cause of action which may have accrued 


- to these plaintiffs against said E. M. Daggett for said: land, 


This will appear by reference to Revised Statutes of Texas, 
1879, title 62; Limitations, chapter 3, General Provisions, article 
218, which reads as follows: 


In case of the death of any person agaiust whom there may be cause 
-of action, the law of limitation shall cease to run against such cause of 
action until twelve months after such death, unless an administrator or 
‘executor shall have sooner qualified according to law upon such debeased 
pereon’s estate; then, and in that case, the said law of limitations shall 
‘only cease to run until such qualification. 


The defendant’s pleading shows that the defendants Eliza- 
beth J. Daggett and E. B. Daggett deraign their title through 
the last will and testament of E. M. Daggett, and, while plead- 
‘ing limitation, they allege the death of E. M. Daggett to have 
occurred April 19, 1883, and thereby allege the suspension of 
the statute of limitation as to all causes of action then existing 
against E. M. Daggett. (See sec. 27 of defendant’s answer.) 
“The statute thus appearing to have been suspended, under a 
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law, salons tho-somiecsy one eaten 
There is no allegation or proof het one aeieiean. 
ecutor of E. M. Daggett was ever qualified; hence there is — 
nothing in the pleadings or proofs to indicate that the stat 
was put in motion until one year after the death of E. M. I 
gett. This one year’s time, from April 1, Le eee 
1884, must be eliminated as to Elizabeth J. and EK. wy 
sad’ nilhent thisiana oeutectien. Rona | 
years statute could not have run as to the property claimed by 
Elizabeth J. and E. B. Daggett, between the De death of the life” 
tenant, February 25, 1881, and the institution of plaintiff's sui 
by intervention in the State court October 37, 1884. 


248. No Adverse Possession as to Plaintiffs After the jeath 
Under the three years statute (sec. 15, 's Digest, art. 
4622, which has been quoted), in order to start the te 
running, as under the other sections, the possession. — ne 
made by the possessor an adverse hostile le 
with a manifest intention to hold and continue it. 

Wheeler v. Moody, 9 Texas, 872, Ss 

A possession which was not actually and necessarily an 
ouster or disseisin of. plaintiffs, although such as plaintiffs 
might elect to treat as a disseisin, would not. start the statut 

We claim that the defendants, who were in possession when 
these plaintiffs’ rights accrued, did nothing until this suit was. 
instituted to render the possession adverse or hostile to these 
plaintiffs’ rights. ae 

It must be borne in mind that up to February 35, 196), 6 | - 
date of the death of the life tenant, there was no r of 
the land in controversy which was inconsistent with the ri ight 
of these plaintiffs. As said in Wallingford v, Hearl, 15 aeee- 
chusetts, 471, in reference to a remainderman not being & 
by adverse possession during the life estate, “He (the 
derman) might be utterly ignorant of the disseisin, vith- 
standing the visible occupation of the disselsor; for he m es 
well suppose that the tenant had entered under a contract w 
her who was seized of the freehold.” Nor could it make any ny 
difference, as to the three years statute, what deeds of recerd 
may have shown of the nature of the occupants’ claim; for the 
registry of deeds is not made, by law, constructive notice to all 
the world of their existence and contents, but they are onl 
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chase of the property, and afterwards took a deed in fee simple 
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constructive notice to subsequent purchasers, under the same 
title, from the same vendor, of the existence of a prior deed. 

Holmes v. Buckner, 67 Texas, 107. 

It follows from this that the original ouster, if any, of the 
life tenant, which may have caused the statute of limitation to 
commence and run against her interest, could not, on the death 
of the life tenant, put the statute to running against the 
rights of the remaindermen. The occupants being then already 
in possession under the life tenant, as the remaindermen were 
authorized to presume, they became tenants at sufferance of 
the remaindermen. Even if the remaindermen had known 
(which they did not know) the true character of the defend- 
ants’ entry, and that it was adverse to the rights of the life 
tenant, yet the remaindermen could not know that the de- 
fendants would claim the land adversely tc them, on the ac- 
cruing of their right, and, as the original entry was not in- 
consistent with their rights, the mere holding over after the 
termination of the life estate, without some additional act. 
more than the mere continuation of the possession, would 
not constitute an ouster or desseisin, or adverse possession as 
against the remaindermen. But the facts are, that the re- 
maindermen did not, until a few months before intervening 
in this suit, even know of their rights, much less whether 
the possession was hostile to them. 

And while, when there is a usurpation of possession con- 
stituting an ouster of the owner entitled to possession, actual 
notice to such owner of the character of the claim is not nec- 
essary, he being deemed to have been in possession, and to. 
have taken notice of such a violation of his rights, yet the rule 
is different where the possession, in its inception, is consistent. 
with the rights of the owner of the fee. In such cases, some 
unequivocal act brought to the knowledge of the owner, man- 
ifesting a determination to hold in hostility to his rights, is. 
necessary to start the statute to running. 

Assuming, therefore, that the possession of the defendants 
before the death of the life tenant, even if in fact it was hos- 
tile to her rights in its inception, is to be judged as to these 
complainants, who had a right to assume that such possession 
was with the consent of the life tenant, as though such pos- 
session was under the life tenant, we will refer to a few author- 
ities on this subject. 

The case of Day v. Cochran, 24 Mississippi, 275, is in point.. 
In that case the court says: ‘‘These parties. as we have seen, 
went into possession originally under a contract for the pur- 
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_ trom, and also Griffin v. Sheffield, 38 Miss., 359. 


' Exclusive in Character.—Fourth. Under the limitation laws, 


and Git_on, who had but a life estate in the premion Haile 
the property, still claiming it as their own. But prehend 
that this does not amount to an adverse | 
could it be construed into a disseisin of the 7 
they had elected to consider it so. It is well settled thet ore 

@ party has gone into possession of lands under a lawful title, - 
and, after his right has expired, holds over, his. on 
thus continued will not be regarded as adverse to the party en- 
titled to the reversion. For being once in by a lawful title, 
the law, which presumes no wrong in any man, will suppose 
him to continue upon a title equally good. (3 Black Com., 140- 
180; Vorick v. Jackson, 3 Wend.. 166; Jackson v. Cairus, 90 
John., N. Y., 1801; Doe v. Hall, 2 Dow. & Ry., 38.) Holtonand 
Barlow, holding over after the death of Haile and Phipps, be- 
came tenants at sufferance. Their possession was not tortuous 

as regarded the true owners of the reversion, and was conse- 

quently not adverse or hostile to their rights.” 

This case clearly shows that although the occupant may 
be in possession, claiming the whole title under a deed, at- , 
tempting to convey the fee during the continuation of the life 
estate, yet as the remainderman or reversioner is not charged 
to know this during the continuation of the life estate, when he 
has no right to question the character of the possession, and 
when ‘no possession can be hostile to him, such possession, in 
the language of the court, ‘‘was not tortuous as regards the 
true owners of the reversion, and was consequently not adverse 
or hostile to their rights.” 

To the eante effect are the cases cited in the opinion quoted 


147. The Possessions of the Railway Companies were not 


said the Supreme Court of Texas: “The facts must clearly 
show the adverse claim, open in its nature, as well as. an exclu- 
sive possession. * When 
the acts done upon ns: tenidh of teat une allele 
equivocal notice to all persons of a claim to it, adverse to 
the claim of all others, and this is accompanied by an actual 
possession, exclusive in its character, then. limitation will run 
in favor of the peraon so asserting adverse claim and enjoying 
an exclusive possession.” 
Richards v. Smith, 67 Texas, 610. 
Although ender tive ton years etatute of Mustintion 6 natendl 


ni 49 
person, by actual adverse possession, without a shadow of title, 
might be deemed to have an exclusive possession, and might: 
acquire in that time the title to as much as six hundred and 
forty acres of land, yet the Supreme Court of Texas held that. 
possession by a railway company, by having its lines running 
over property, would not enable it to acquire, by limitation, 
the land; and the-court must also have held that it did not 
even acquire an easement, for a writ of possession was awarded 
the plaintiff. 
Hays v. Texas & Pacific Railway Company, 62 Texas, 397. 
While possession by a natural person, or a corporation other 

than a railroad, would indicate that he or it claimed the land, or 
held under some one who did claim it; yet, as railroad com- 
panies do not generally own or claim even the land over which. 
their road runs, much less surrounding lots and blocks in a 
city or other territory, but merely claim a right of way and an 
easement in lands covered by depots, etc., a person could: 
hardly be held to regard the fact of a-railroad running over his: 
land, or having depot buildings on it, as evidencing an exclu- 
sive possession of any surrounding territory not actually occu- 
pied. Such an occupancy might indeed be deemed adverse, 
and the deed under which the railroad held might indicate the 
nature of the claim. So would the deed indicate the nature of 
the claim if there was no possession. But it is not the adverse 
claim and its nature not accompanied by exclusive possession 
which puts the statute in motion. There must be on the land 
the evidences of an exclusive possession. We submit that the 
running of a railroad across a certain tract or lots, and having 
depot buildings and railroad shops along the line, do not show 
an exclusive possession of even the lots or tracts crossed, much. 
legs of surrounding territory. 

Hays v. Texas & Pacific Railway Company, 62 Texas, 397. 

Richards v. Smith, 67 Texas, 610. 

Cooper v. Smith, 9 Serg. & R., 53. 


160. The Defendants’ Claim under the Rutledge Title was. 
not such *‘Title or Color of Title’? as would Support the 
Three Years Statute of Limitation.—In examining the de- 
cisions of the Supreme Court of Texas as to the sufficiency 
of a claim of title to support the three years statute (section 
15, act February 5, 1841; Paschal’s Digest, section 4622, hereto- 
fore quoted), care must be taken to avoid confusing the princi- 
ples announced about the five and ten years statutes, with the 
rules applicable to the character of title required to support the 
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plea of limitation based on the short term of three 
session. 
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The particular section of tho Mantticlens taee'Gib. aa umeian 
sidering defines for iteelf the meaning of the terms “title” aad 
“color of title” very differently from the common definition of 
color of title, which is frequently defined to mean that which 
is in appearance title, but which, in fact, is not title. Under 
this statute, it is not the form but the substance of the title 
that controls. Colorof title differs from title oe externals. 
The substance of both is the same. 

Marsh v. Weir, 21 Texas, 97. 


ereignty of the soil. 

Castro et al. v. Wurzbach, 13 Texas, 128. 

Nor will a regular chain of appearance of title from the. 
sovereignty of the soil support the statute, if one or more of : 
the mesne vendors had with his title before 
deed which forms a of the chain of color of title from the 3 


sovereignty of the soil which is relied upon to. support the stat ie 


ute. 
Brown v. Scanian, 59 Texas, 2232. : 
Long v. Brennan, 59 Texas, 210. | 
The purpose which this statute serves is not to 
junior title from an individual ripen into the 
adverse possession under it for three years, but only to 
the junior title from the government into 
from the government by adverse 


sufficient in substance to pass to them whatever title the gov- 
ernment had at the inception of the junior title. 

Applying these principles to the claim of the defendants, it 7 
will appear that their claim under the Rutledge location can 
not avail them under the three years statute of limitation, be- 
cause the defendants have not had a substantially good chain 
of transfers to pass to them the Rutledge title. 

If Thomas P. eaten vee et Ss eae 
prendre Psa tnt tr rabetp ete: gt 
substantial hiatus in the defendants’ chain of title 
Rutledge certificate, and the three years statute 
invoked. If Rutledge made a a verbal sale of his ¢ 
when it was to be considered as located and 
land in Fannin county, the sale was void under 
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chain of title under the Rutledge location. 

Simpson v. Chapman, 45 Texas, 360, and authorities and ar- 
gument, supra. 

Furthermore, this statute required that every link in the chain 
-of title should be in writing. 

Cox v. Bray, 28 Texas, 247. 

If Rutledge sold his certificate at all (of which there is no 
proof, but mere hearsay, which is overcome by the other evi- 
dence in the case), the defendants rely upon the alleged sale to 
one Brinson, whether there was a written transfer or not, which 
sale is located by the hearsay upon which the defendants rely 
' to prove the sale as being anterior to the location in Fannin 
county, and therefore anterior to the issuance of the uncondi- 
tional certificate, and is void because made before the issuance 
of the unconditional certificate. 

Cannon v. Vaughn, 12 Texas, 399. 

Newman v. Dallas, 26 Texas, 642. 

A void sale or transfer would not support the plea of limita- 
tions of three years. 

Smith v. Power, 23 Texas, 30. 

Thompson v. Craig, 24 Texas, 582. 


15r. There is no Claim or Pleading of Three Years Limi- 
tation Under the Childress Title.—It would seem unnecessary 
to consider whether or not the original defendants had such a 
chain of transfers under the Childress patent as would have 
-enabled them to set up that title to support the three years lim- 
tation, for they do not claim in their pleadings to hold or to 
thave held under the. Childress patent. The language of 
‘the statute is that “every suit to be instituted to recover real 
estate against him, her, or them, in possession under title, or 
color of title,” etc., must be brought within three years after 
the cause of action accrues, etc. To be in possession under a 
title means to claim under the title, to assert its validity. If 
the defendants were in possession under their claim to the Rut- 
ledge location, and denying the validity of the Childress claim, 
then they could not be said to be in possession or to have been 
in possession under the Childress patent. These defendants 
plead in section 20 of their answer “‘that at the time of said 
purchase (from George Childress) said Daggett well knew that 
said location, survey and patent, by virtue of said Childress 
certificate, did not constitute title-to said land against him, 
mevertheless * * j©* the said Daggett elected to 
cen RIE George Childress, rather than incur 


frauds, and, therefore, there was a substantial hiatus in the 


the pleadings of the defendant that they, in pleading posses 
sion under title or color of title, had any vedetense'te to Ghd 


of the three years statute they state, in section 19 
sewer, “that said E. M. Daggett had been in 


peaceable and continuous possession of said land, claiming the. 


same openly and notoriously more than three years prior to 


then and now in force in the State of Texas, and whieh they 


here plead, and upon which they rely as well against the com- 


plainants as the intervenor defendants.” 
The only other place in which possession under 
color of title” is pleaded, is in the last paragraph 
of their answer, in which the general pra gtcS 
under title or color of title is made, without mentioning what 
constituted such title or color of title. As in section 19 of their 
actly ae etal Hei were relying upon some title or 
of title which existed before the Childress claim accrued, 
it must be that they plead alone their claim under the Rut 


fraudulently setting up a claim under an alleged title which 


they admit they knew to be illegal and worthless. 
These original defendants were compelled to deny in their 
pleading that they claimed under the Childress patent, ia order 
to deprive the Worrall heirs, Dunlap et al. and Worrall et al.,. 
from treating them as holding under the Childress patent, and 
invoking this privity against the original defendants to sus- 
tain, as between these parties, the Childress patent, when the 
original defendants desired to rest on the Rutledge title. 
The Original Defendants do not so Connect with the Childress 
Title as to Render That Available to Support the 
Three Years Statute of Limitations tf 
They Have so Claimed or Pleaded. 


‘158. The criginal defendants have conveganee from $7 


of section 38 
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Childress (Rec., 372) and Mary Johnson (Rec., 369) which are 
merely of all their right, title and interest in the land in con- 
troversy. George Childress was one of two sons of the John 
Childress to whom the Childress land certificate issued. Mary 
Johnson was a daughter of the surviving wife of John Chil- 
dress, deceased, which she had by her second husband, Miles 
Johnson. This daughter and her two children by Childress, 
George and John, were her heirs. According to these defend- 
ants’ claim, the two sons of John Childress, deceased, to wit., 
George and John W. Childress, owned a half interest, or each 
one-fourth interest, in the Childress certificate as heirs of their 
father, and they and their half sister, Mary Johnson, each 
owned a third interest as heirs of their mother’s community 
interest in the right moving to the issuance of said certificate. 

These facts would indicate that Mary Johnson owned one- 
third of one-half of the Childress certificate, which would be 
two-twelfths of the whole four thousand six hundred and five 
acres called for by a league and labor certificate, while George 
Childress and John W. Childress owned between them their 
father’s half interest, and each one-third of their mother’s half 
interest, making each five-twelfths undivided interest in the 

certificate. But it does not follow that they all owned the 
thtee hundred and twenty acres of land in controversy in this 
suit, or any part thereof, as co-tenants, for each had a right to 
locate for himself or herself the number of acres to which he 
or she was respectively entitled, without creating any asaipisied 
in common with others. 

. Glasscock v. Hughes, 55 Texas, 462. 

And the sale by any of them of his or her part interest 
would confer on the vendee the right to locate to the extent of 
his interest for himself. 

Farris v. Gilbert, 50 Texas, 350. 

The patent when issued operates by estoppel to vest the legal 
title in the assignee of the certificate or part thereof located 
on the land. 

Johnson v. Newman, 43 Texas, 628. 

Adams & Wicks v. House, 61 Texas, 639. 

Gould v. West, 32 Texas, 350. 

Ripley v. Withee, 27 Texas, 14. 

French v. Spencer, 21 How., 228. 

John W. Childress being the owner, according to the original 
defendants’ pleading, of five-twelfths of the 4605 acre certifi- 
cate, or of 1918 3-4 acres, sold. one-third interest in the whole 
certificate, or 1535 acres interest, to John A. Green. After- 
wards, on May 15, 1867, John A. Green transferred this inter- 
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_ est of 1535 acres to Adeline S. Worrall, wife of 

The transfers thus far are lost and proved up 

dence. (See John A. Green’s depositions, Record, 45, 

On January 28, 1868, I. R. Worrall, presumably 

wife, located and had surveyed in his own name the 

controversy in this suit. A patent was issued therefor 

/ seventeenth of June, 1868, to the “‘heirs of John cuasben, 

their heirs or assigns,” by virtue of the location and survey 

obtained by Worrall for the part interest in the certificate 

which was owned by his wife. We maintain, under the prin- 

ciples just stated, that neither George Childress nor Mary John- 

son had any substantial interest in the land in controversy in 

this suit, and that, therefore, the conveyance by them to E. M. 

Daggett did not so connect him with the sovereignty of the 

soil as to make a regular chain of ‘‘ title or color of title” from 

the sovereignty of the soil down to E. M. Daggett or to those ; 

holding under him. 

The deed, in form, signed by Adeline 8. Worrall, and her 

: husband, I. 'R. Worrall, to E. M. Daggett, dated September 80, 

T Y 1869 (Record, 378), did not pass the title to E. M. Daggett or 

connect him with the Childress patent, because the Childress 

claim was the separate property of Adeline 8. Worrall, and 

was stated in the face of the deed to be her separate property, 

which could not be conveyed without a privy examination of 

' the wife and explanation of the deed to her separate and apart. 

from her husband in the manner indicated by the statate on 
that subject, which is contained in Paschal’s Digest, vol. 1, 
art 1003, being the act of April 30, 1846, the material parts of 

which read as follows: 


LR 


Article 1003, That when a husband and his wife have signed and 
sealed any deed or other writing purporting to be 8 conveyance of any 
estate or interest in any land, slave or slaves, or other effects the sep-- 
arate property of the wife, or of the homestead of the family, or other 
property exempted by law from execution, if the wife appear before 


7 that she did freely and willingly sign the said writing, to be 
shown and explained to her, and wishes not to retract it, 
acknowledge the said deed or writing so again shown to her to be her — 
own act, thereupon such judge or notary shall certify such privy ex- 
amination, acknowledgment and declaration, under his hand snd seal, 
by a certificate annexed to said writing, to the following effect or eab-. 
stance, viz. : 


od 
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complied with shall be as valid as the form here prescribed; and such 
deed or conveyance, so certified, shall pass all the right, title and inter- 
est which the husband and wife, or either of them, may have in or to 
the property therein conveyed.” 


A deed to the wife’s separate property without such acknowl- 
edgment, as was the deed of Worrall and wife, is null and void, 
and will not support the three years statute of limitations. 

Berry v. Donly, 26 Texas, 737. 

Fitzgerald v. Turner, 43 Texas, 79. 

Johnson v. Bryan, 62 Texas, 623. 

Nor can oral testimony be used to prove the facts which the 
law requires to be certified to by the officer. 

Loony v. Adamson, 48 Texas, 619. 


153. Same—Worrall’s Interest not in the Other Loca- 
tions.—These original defendants claim that, as there were 
other locations by virtue of the Childress certificate, which 
were made by I. R. Worrall and J. W. Haynes, in Tarrant 
county, that the interest of I. R. Worrall or Adeline 8. Wor- 
rall must be deemed to have been in these locations instead 
of the location in controversy in this suit. The answer is, 
that the statement that the Childress title was the separate 
property of Adeline 8S. Worrall, in the instrument signed by 
Worrall and wife, and accepted by E. M. Daggett, under 
whom these defendants claim, became the statement of 
EK. M. Daggett as their grantor before parting with his 
claim of title to them, and as such it proved prima facie 
that Adeline S. Worrall owned, as her separate property, 
whatever title the Childress patent, referred to in the deed, 

This is not to be overcome by speculations and infer- 
ences, drawn from other facts, as to the possibility of Worrall 
and wife having claimed, or might have claimed, all their in- 
terest as attaching to other tracts. Worrall and Haynes may 
have located the other tracts for the other part owners, so far 
as the testimony shows. 


The other proposition of these defendants, to the effect that 


the claim which Worrall and wife had was community property, 
and subject to be sold by the husband alone, is to be answered 
in the same manner. The statement in the deed, which Dag- 
gett accepted and made his stateme +*. settles this question un- 
less it has been proved untrue. 

Defendants seek to prove that Green sold his third interest 
in the Childress certificate partly in consideration of Worrall] 


But any ‘certificate showing that the requisites of the law have been | 
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paying a certain doctor’s bill for him, sak sian 
to whether this doctor’s bill may not have been paid with eup- 
arate money of Adeline 8. Worrall, nor is there any reason 
shown why L. R. Worrall may not have made it the separate 
property of his wife, as he had a right to do, by donation 
for some other consideration. She and he join in an 
ment, and E. M. Daggett accepts the same, stating 
the separate property of Adeline S. Worrall, and nothing 
consistent with her ownership of the Childress 
proven. 

Even if George Childress ever had any interest 
of land, it must be presumed it passed to Adeline 
before George Childress made his quit claim deed to KE. 
Daggett; for, after this, E. M. Daggett accepted the deed 
Worrall and wife reciting that this was Adeline 8. 
separate property, and that it was acquired by her. in 
from George Childress. 


154. Same—I. BR. Worrall’s After Acquired Title did 
Pasa by Operation of Said Deed.— Adeline 8. Worrall died ia 
1870 without issue, and her husband, I. R. Worrall, inherited 


J 


oe 
ui f 


ir 


q 


ance by his wife, would operate on his after 
interest so as to transfer it by estoppel to the would-be vendees 
under the deed which was void, as to his wife, and for all pur- 
poses of passing any title when executed, and if so, whether 
such a title, lying partly in parol, as it must have done, would 
support the three years statutes of limitations, which requires 


a written chain of transfers. 


155. Same—Ne Warranty, Only Nen-Claim Deed.—In refer- 
ence to the first question, we would answer: 
First. That there is no warranty which would in any case 


part of a covenant of non-claim as follows: “To have and to 
hold to him, the said E..M. Daggett, his heirs and assigns for- 
ever, free from the just claim or claims of any and all persons 
whemnesrer Getniager te slate Coens (Rec., 379.) 


v. Pingree, 48 Me., $14. 
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property of the wife, and, as he has no interest to convey, he 
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Jackson v. Bradford, 4 Wendell, N. Y., 622. 
Reach v. Whittemore, 60 Me., 481. 


156. Same—Not Safficieut Deed to Create a Covenant Real. 
—Second. The deed not being legally executed to pass the 
title of the wife, which it alone purported to pass, it was not 

‘legally executed to give effect to any covenant real. It is not 
sufficient that a deed executed in that form would have been 
sufficient as to the husband to pass whatever title he had. It 
did not purport to convey any title from the husband, and if 
it created any covenant real it was one attaching to the wife’s 
interest, and being legally insufficient to pass the title of the 
wife described in it, it was also legally insufficient to create 
any binding covenant real. 

Blanchard v. Brooks, 12 Pick., 87. 

Patterson v. Pease, 5 Ohio, 190. 

Kircheval v. Triplett, 1 A. K. Marsh., 493. 

Dougal v. Frier, 3 Mo., 29. 

Raymond v. Holden, 2 Cush., 264. 

Wallace v. Minor, 6 Ohio, 370. 

Connor v. McMurray, 2 Allen, 204. 


157. Same—Not Worrall’s Deed or Vovenant.—Third. The 
deed is not Worrall’s deed, he being only a formal party there- 
to, to evidence his assent to his wife’s conveyance. The 
statute regulating the manner in which the wife could alone 
effect the conveyance of her separate property .required ‘the 
husband to join in the deed. (Paschal’s Digest, art 1003,) 
But it certainly was not meant that the husband should per- 
sonally incur responsibilities by signing such deeds, or become 
personally bound by the warantees therein. This would have 
encumbered the right of the wife to dispose of her separate 
property, by forcing the husband to share the responsibilities 
of the conveyance of her property, whereas he was not entitled . 
to enjoy the results of the sale. And on this question it can 


make no difference that the deed reads generally, as the deed 


of both Worrall and wife. The statement in the deed, that it 
is to convey the separate property of the wife, limite every 
other expression in it to the accomplishment of that purpose, 
and, therefore, prevents the inference of any intention on the 
part of Worrall to pass any title from himself, or from his wife, 
by this act, because every paper must be interpreted with 


preference to laws under which it was executed, and when the 


deed states the property sought to be conveyed is the separate 
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is merely a formal party to the deed, to evidence bi 
and to enable the wife to convey, the Ha: 
bilities being the wife's. Hence, if it is invalid, as a convey- 
ance from the wife it has failed altogether, and can not be held 
to have saddled responsibilities on the husband, which would 
operate on an after acquired interest by the husband in the 
same property. 

It is held in Blaine v. Harrison, 11 Illinois, 386, that a wife 
who joins with her husband is not a party to the deed, except . 
for the purpose of releasing her dower in the estate conveyed 
by her husband, and is not estopped from setting up subse- 
quently acquired title. 

It was also held, in the case of Schaffner v. Grutsmacher, ‘ 
Iowa, 137, and Childs v. McChesney, 20. Iowa, 431, that, where 
a@ wife unites with her husband in conveyance of a fee simple 
of the real estate of the husband, she is not bound by the cov- 
enante in the deed, nor is such deed a bar to any title subse 
quently acquired by her. 

See also Strawn v. Strawn, 60 Ill., 33. 

Jackson v. Vanderydon, 17 Johns, (N. Y.) 167. 

Griffin v. Sheffield, 38 Miss., 359. 


158. Same—The Statute Limits the Effect of Such Deeds. 
—Fourth. The statute limite the effect of such deed to passing 
all the right, title and interest which the husband and wife 
might have at the time of the execution of the deed. (Supra, 
152.) 


159. Same—No Estoppel from Setting up the Truth when 
the Truth does not Contravene the Deed or Acts in making 
it.—Fifth. There is nothing expressed or implied in the state- 
ment signed by I. R. Worrall, the truth of ‘which he or his 
heirs would have to dispute in claiming the after acquired legal 
title in I, R. Worrall under the Childress patent. The deed 
stated on ite face that the legal title sought to be conveyed by 
it was the separate property of Adeline 8. Worrall. So could 
Worrall or his heirs now state. The trouble as to the claim 
was, that the deed was legally insufficient to pass the title it 
purported to pass even if the vendors had had the title.. Asis 
said by the Court of Appeals of New York in Sinclair v. Jack- 
son, 8 Cowper, 543: ‘““But when the truth appears by the same 
deed or record, which would otherwise work the estoppel, then: 
the adverse party shall not be estopped to take a 
the truth; for he can uot be estopped to allege the Guth when 
it appears of record.” To the same effect are, 


Wheelock v. Henshaw, 19 Pick., 341. 
Cuthberston v. Irving, 4 Hurd & N., 742. 
Pelletrean v. Jackson, 11 Wend., 110, 118. 
Porgester v. Harris, 7 Q. B., 708. 


160. Same—tTitle by estoppel depending on facts lying in 
parol, will not support the three years statute of limita- 
tion._Sixth. If the after acquired legal title of I. R. Worrall 
passed to E. M. Daggett by force of the void deed of his wife, 
in which he joined, the facts operating to pass from I. R. Wor- 
rall this after acquired title lay in parol, and were not such as 
the plaintiffs would have known from an inspection of the 
written chain of transfers under which Daggett held. The 
written chain showed that he held under the void deed from 
Adeline 8. Worrall. There was nothing on the chain of trans- 
fers to show that she was dead. If she was still living the 
three years statutes could not have been operative in favor of 
Daggett under the wife’s void deed (Berry v. Donley, 26 Texas, 
737), the husband not having passed any title, because he had 
none while his wife lived. It was not the purpose of the three 
years statute to bar the title of the rightful owner by adverse 
possession for the short period of three years, unless there was 
a chain of written transfers sufficient to pass the junior title 
from the sovereignty of the soil down to the party in posses- 
sion. Anything less than this showing of title would have to 
look for support to the five or ten years statute. 

Cox v. Bray, 28 Texas, 247. 


161. No sufficient proof of possession to support the three 
years statute.—Seventh. We believe the evidence does not 
show an adverse exclusive possession by defendants since the 
death of the life tenant, February 25, 1881, and the institution 
of plaintiffs’ suit, October 27, 1884, except possibly as to the 
block constituting the old Daggett homestead. Prior to 1872, 

+E. M. Daggett, living on the three hundred and twenty acre 
tract, may have had constructive possession of all of it. But 
long prior to 1881, the whole tract had been cut up into an ad- 
dition to the city of Fort Worth, and divided into lots and 


blocks, which were separated by streets and alleys dedicated — 


to the public, and whose possession and use belonged to and 
was exercised by the public, so far as Daggett could effect this 
result. This severed his constructive possession of all this: 
land but the old home dwelling, to which was attached a block 
of land. We do not believe the testimony of the witnesses 
follows up the various lots and blocks claimed by any of the 
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ent being the legal title. Equity has been defined to be a ‘right 
existing in foro conscienta, but which can not be enforced by 
the strict rules of law.’ This may be correct as a definition of 
a dormant equity. But a subsisting equity, by the law of this 
State, that recognizes no distinction between law and equity, 
-either in rights or their judicial preservation, confers a right to 
property by as strong a sanction as that which existed by a 
right purely legal.. Or, in other words, a rule known to equity 
jurisprudence is as much a binding rule of action, as to all of 
our rights of property, in all our courts,-as though it were a 
rule of the common law, recognizable only in a common law 
court. . 
= * * a. * * * * * * 

“Our courts have recognized a survey by virtue of a valid 
certificate as a valid right; a right to property as fully as any 
other right.. It is a right binding on the government, upon 
which the government, through the Commissioner of the Gen- 
-eral Land Office, can be compelled, by judicial process, to issue 
& patent. — 

Commissioner Land Office v. Smith, 5 Texas, 480. 

It is recognized by the government as his property, and not 
public domain, by being taxed and sold for taxes, the same as 
titled land. 

Hartley’s Digest, art. 3137. 

Carroll v. Stafford, 3 How., 

It confers the right to rhs ree a suit upon it, to a _ and 
-eject trespassers. 

Hartley’s Digest, art. 3130. 

Ross v. Barland, 1 Peters. 

Sims v. Irving, 3 Dallam, 456. 

It gives a right, which is the subject of poushinten: of purchase 
-and of inheritance. It is sold under execution, and adminis- 
‘tered in courts of probate. It is regarded in the community 
as possessing but little less marketable value than patented 

land. Can it be reasonably supposed, then, that the Legisla- 
ture did not intend, by the proviso in question, to save a right 
80 valuable and so fully clothed with all the attributes of prop- 
-erty? This right is in nothing less meritorious than a right se- 
cured by a patent. The citizen has done and performed every 
-duty incumbent on him about it, and has paid the considera- 
tion, and all that remains to be done is to be done by the gov- 
ernment through the Commissioner of the General Land Of- 


“fice.” 


Would such a title become a stale demand? 
| Martin v. Parker, 26 Texas, 259. 
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stitutional guarantees for the protection of private rights, and 
Sherwood v. Fleming, 25 Texas Supp., 408. , 


Burleson v. Durham, 46 Texas, 157. 
23 : Patrick v. Nance, 26 Texas, 301. 
Snider v. Methvin, 60 Texas, 499. 


7 There never has been a period prescribed by law within — 
| which a patent should be demanded or issued. The case of © 


. Snider v. Methvin, 60 Texas, is an instance of our courts sus- 
taining a very old location as a superior title. This case sus- 
tained a location which was of over thirty-four years standing 
without a patent. 


of a long lapse of time without a patent issuing. The original 
defendants claim under this equitable title, and they are there- 
> ae fore in no position to maintain that it is a stale demand. The 

only question between them and plaintiffs is one of ownership 
by limitation, purchase, devise or descent. 


163. Did Plaintiffs’ Title Become a Stale Domand for 
Failure te Sue the Ownors of the Childress Patent !—As far 
as concerns the original defendants, these plaintiffs’ claim cer- 
tainly did not become stale for failure to sue them on account 
of the Childress patent. First, because the legal title passed 
from the State by the patent did not vest in them, for reasons 
heretofore shown when we were discussing the three years 
statute of limitation. Second, because the original defendants 
pleaded that they did not regard said patent as valid, but as 
utterly worthless, and only attempted to buy it in to cancel it 
and clear it away as a cloud upon their title. They were not, 
| therefore, asserting any claim under the patent, but under the 
| Rutledge survey. 
| But the reasons, which will show that the plaintiffs’ title is 
| not a stale demand as against the Worralls 


of the legal title before the life eatate 
though they might have sued to cancel the patent, or to | 
obtained the legal title, before hs | 
possession, yet the grounds of 


tins toon bnohd $0 bos vested ght und eaamaania aan 
& right which the State could not take away. , 
Wright v. Hawkins, 28 Texas, 471. ‘yi 


From these considerations it will appear that the plaintiff's . 
claim could not have become a stale demand merely because 
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not for an infringement of their property rights, but to prevent 
a possible future injury, and they were not bound to avail 
themselves of this preventive remedy, but might wait until the 
owners of the patent should attempt to use it to the injury of 
the plaintiffs’ rights, and then sue for an actual injury and 
cancel the patent, or compel a conveyance of the legal title 
passed from the State thereby. The Worrall heirs, intervenor 
defendants, have never been in possession of the land, and the 
original defendants did not violate any of the plaintiffs’ rights 
by being in possession until after the death of the life tenant, 
and after they manifested a purpose to hold the land to the 


exclusion of these plaintiffs’ rights. Until this occurred, these . 


plaintiffs could not know that the patent would ever be used 
against them. The right to sue to cancel the patent or to ob- 
tain the legal title, before injury by or under it, and the right 
to sue for an actual injury, were different causes of action— 
the one wholly preventive, and the other for redress for an 
actual grievance. The distinction between the two classes of 
cases is clearly stated in Hart’s Heirs v. Young et als., 3 J. J. 
Marshall (Ky.), 408, thus: 

‘‘A person owning an entry only may prosecute a suit in 
chancery against another who has a patent to the same land. 
The suit can not be brought until the adversary patent.has em- 
anated; and it may then be instituted, whether the patentee be 
in possession or not. It is not the possession, but the acquisi- 
tion of the legal title, that gives the person holding: the superior 
equity the right to sue. 

‘‘Hence, it has been inferred by some of the learned in the 
law that the suit in chancery on the entry may be barred by 
the lapse of twenty years from the date of the elder patent, 
whether the elder patentee has ever been in possession or not. 

‘This is not our opinion. Until an elder patentee shall have 
entered adversely the equitable claimant need not sue him; for 
unti} then he has not been disturbed, and could not know that 
‘he ever would be. He may sue quia timet. 

‘“‘The object of such a suit would be preventive; it would be 
to prevent the patentee from ever setting up his title, and to 
compel him to release his prior legal right to the superior equity 
of the complainant. 

‘‘Time alone should never give title to land. It is the union 
of possession and time that consecrates title and gives security 
and repose.. The title of a patentee out of possession can derive 
no adventitious merit from the lapee of twenty years. Nor is 
the holder of a mere equity in the same land always chargeable 
with laches for not suing the patentee within twenty years from 
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testimony amply sustains the bill—that these complainants 
lived in entire ignorance of the existence of Rutledge’s 
will and of their rizhts under it, until after the institution of 
this suit in March, 1884, by the heirs at law of Rutledge, being 
the children of his surviving widow by Wm. L. Foster. The 
testimony shows that at the time of Rutledge’s death, and the 
contest over the will, these complainants were all minor chil- 
dren, and never heard anything of Rutledge having left a will; 
and, not knowing of the will, of course they made no inquiry 
about Rutledge’s property. The decree revoking the will soon 
after Rutledge’s death, which the executor evidently regarded 

as valid, probably removed it from consideration by him, and 

he did not ever, within the recollection of any of these com- 
plainants, mention the matter tothem. That W. A. H. Miller 
and T. H. Miller did not know of the will until after 1876, is 
borne out by their conduct at that time in taking a power of 
attorney from the then heirs at law of Rutledge, to reduce to 
their possession and sell for her said Rutledge certificate. 

(Rec., 297, 306, 334, 339). 

The cause of their learning anything of the will was the in- 
stitution of the suit by the Fosters, as heirs of Rutledge, in 
Fort Worth, in 1884. This induced the attorneys for the defend- 
ants to investigate the records of Gonzales county, to ascertain 
the disposition made by Rutledge of his property, with a view 
to assailing the plaintiff Foster’s title. 

Thomas H. Miller testifies that he was afterwards told. by a 
railroad agent that a will made by Rutledge in his favor had 
been found. Miller then procured a certified copy of it and 
consulted his present solicitors in this case, which resulted in 
correspondence with his brother and sister, and finally in their 
intervention in this suit, in the fall of 1884. The other com- 
plaipants, W. A. H. Miller and M. F. Nichols and her, husband 

-testify that their first information that Rutledge made a will 
was obtained from communications from their brother, Thomas 
H. Miller, about a month before they intervened in said suit. 
_ There is no testimony contradictory to this, and as it is reason- 
able and consistent with their conduct, and rather supported 
_ by their conduct, no reason appears to justify a doubt of its 
truth. If they had been adults when the questions as to the 
_ probate and revocation of Rutledge’s will were being discussed, 
or if they had been old enough to take notice of, and talk’ 
about, business matters, and to be talked to concerning bus- 
iness matters, it would appear more probable that they had 
heard something of it; but even then they might not have™ 
known of his having received a land certificate from the State, 


‘death of their ancestors, which occurred prior to the year 1810, 


suppose he might have owned a saw mill in 
ou a search for it. 

That camao seitl cask, seorkes We palin. da bce 
his rights by delay, when he was ignorant of his gpa 
has not been negligent in failing to pursue investigation, when. 
he had information putting him on inquiry, and when such in- 
quiry would probably have led to the ascertainment of his 
rights, is well established in equity. An application of these 
principles to a case showing similar reasons for lay, bt ek 
so strong as those existing in this case, and which were 
cepted as sufficiently accounting for long delay, to 
imputation of stale demand to the claimant’s rights, is to 


found in the case of Copen v. Flesher, 1 Bond’s Circuit rae Rs 
Reports, 443, which will be sufficiently understood from, the 


following extract from the opinion of the court: 
‘‘It appeared, from the averments of the bill,” esy the court, 
‘‘that the heirs of Copen had slept upon their rights from. the 


until the commencement of this suit in the year 1859. 


“Unexplained, this lapse of time would be fatal in the court. 


of equity to the claim of the complainant, and being apparent. 
on the face of the bill, was a sufficient ground for 


the demurrer. -But the amended bill avers that for a long time 


after the issue of said warrant, and after the assignment to 
Henry Flesher, the heirs of John Copen, the warrantee, were 
minors, residing in different parts of the State of Virginia, and 


had no knowledge of their rights until about the year 1841, and | 


were not apprised until about that time of the location. of the 
land on which said warrant was placed, and were unable until 
some time after that year, to take steps in the assertion of 
their rights. While it must,be admitted that the facts stated 
in explanation of the delay are somewhat vague and unsatis- 
factory, they are sufficient to relieve the amended bill from 
the objection taken to the original bill, on the ground of stale- 
ness, and to put the complainant on proof of his we ire in 
that regard.” 
See also McKin v. Williams, 48 Texas, 92. 
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The court below erred in not granting the ‘plaintiffs the yselief — 


prayed for in their bill, with s denial of the affirmative relief whichthe 


bill. 
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164. The United States Court, after removal of the case te 
it, had power to grant fall relief to plaintiffs, if they have 


shown a good equitable title.—The United States Court having 
jurisdiction of the cause by removal from the State court, as a 
controversy between intervenor plaintiffs William Dunlap et 
al. and Martha R. Worrall et al., non residents of the State of 
Texas, on the one side, against the now plaintiffs in equity 
and the original defendants, all of whom were citizens or cor- 
porations in Texas, and one of whom was also a federal corpo- 
ration, the United States Court thereby obtained jurisdiction 


of the whole case under the act of 1875, and could dispose of 


all the controversies between all the parties to the suit. The 
case was filed on the law docket in the federal court by the 
moving parties, who claimed under the legal title, and these 
plaintiffs were compelled to seek the equity side of the docket 
in the Federal court, although they had a good action at 
law in the State court. Therefore, coming into equity as an- 
ciliary to or as part of the case as moved into the Federal 
court, the plaintiffs could maintain their bill in equity against 
all the parties to the suit, even though some of them are citi- 
zens of the same State with the plaintiffs in equity. 

Dewey v. West Fairmount Gas Coal Co., 123 U. 8., 329. 

Pacific Railroad v. Missouri Pacific Railroad, 111 U. 8., 506. 

Kreppendorf v. Hyde, 110 U. S., 276. 

If the plaintiffs are entitled to any equitable relief against 
the parties to the suit holding the legal title, whom they-sued 
in the State court, or by whom they were sued, and moved into 
the Federal court, as incidental to granting plaintiffs that re- 
dief the court should ascertain who of the defendants to com- 
‘plainant’s bill have the legal title. They all claim it, and 
plaintiffs for that reason make them all parties to their bill, 

ring, however, that they believe the non residents, Wm. 
Dunlap et al. and Martha R. Worrall et al., have the legal 
title. 


165. Relief should be to compel conveyance to plaintiffs of 
the legal titie and delivery of possession.— While plaintiffs 
have prayed, in the alternative for different kinds of relief, we 
believe the appropriate relief, if plaintiffs are adjudged to 
have the superior equitable title, would be a decree to compel 
the defendants having the legal title to convey the same to, 
plaintiffs, and to deliver plaintiffs the possession of the land. 
White v. Cannon, 6 Waill., 443. 
- Silver v. Ladd, 7 Wall., 219. 
Mead v. Norton, 11 Wall., 442. 
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“When a suit is for some parpose withia, the equitable jur 
diction of the court, and that relief ie granted, a ad. pos 
is incidental to such relief, the court may go on end award & 
writ of possession. Having jurisdiction for Pont ge peo, it 


will give full and complete relief, even 4 


ing possession, and will enforce that the deci A 

1 Pomeroy Ea. Juris., sec. 177. : 

“In all chaseeny cnnin Ge SORA sire any rit whi 
consistent with the pleadings, and a judgment for sccion 
may properly follow the ascertainment of a party’s title.” - tf 

Woodsworth v. Tanner, 7 Southwestern pce 104. ber 


sor she aamaniaeas at a a by the 
would have the effect to transfer the title without 


to reads.as follows: 


Art. 1348. Where the judgment ic for the conveyance of real estate. 
or for the delivery of ‘personal property, the decree mas pass the title... 
to such property without any act to be done on the part of oS eape 
against whom the judgment is rendered. 


167. Bo Micht a Beare to Gear Clnd From Tt b 
With Order te Deliver Peesessien.—If the comple 
depended upon their right to maintain this suit as guilt 
clear cloud from title, while unaffected by local statutes, 1 
a suit could not be maintained by a person out of possession 
or upon an equitabie title, yet as these, questions a te t 
grounds of the suit, and not.to the form of the remedy or pe 
cedure, we see no reason, whea local statutes confer 
right of action upom persons having the superior equitable tit 
whether having a legal title or.not, and a ge ng 
or not, why such a right of action may not be msintained in | 
some form in # court of the United States,in States having such 
statutes. 

The objection in equity to oae out of possession maintaining. 
a suit to clear cloud from title was obviated by statute in Ne- 
braska, and this court held that sucha right of action 
be sustained in the United States courts of equity in N 
peepee iy ny cantar yey ralv ye he 
vestigating titles and decreeing on them, give effect to state. 


a. 
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legislation and state policy; not departing, however, from what 
legitimately belongs to the practice of a court of chancery. 


(Holland v. Challen, 110 United States, 15.) This was treatedas — 


merely an enlargement of equitable rights. Is the further 
provision to allow such a suit by one having the equitable title 
anything more or less than an enlargement of equitable rights? 
Under the statutes of Texas a person having the equitable title 
to land, can without getting in the legal title, and whether in 
or out of possession, maintain a suit against any person, in 
possession or out of possession, to try the title to land. It is 
true it is denominated an action of trespass to try title in some 
parts of the statute, but it may contain all the elements and 
only the e!emente of an action to clear cloud from title, as will 
appear from the following articles of Revised Statutes of Texas 
and authorities construing the same: 


Article 4790. The defendants in the action shall be the person in 
possession if the premises are dccupied, or some person claiming title 
’ thereto, in case they are 

Article 4791. The plaintiff may join as a defendant with the per- 
son in possession, any other person who, as landlord, remainderman, 
reversioner, or otherwise, may claim title to the premises or any part 
thereof. 

Article 4795. All certificates for headrights, land scrip, bounty 
warrant or any other evidence of right to land recognised by the laws 
of this State which have been located and surveyed, shall be‘deemed 
and held as sufficient title to authorize the maintenance of the action 


of trespass to try title. 


Discarding forms of procedure and names of actions, and 
the substance of things, we see that the foregoing 
sections of law give’a right of action virtually to clear cloud 
from title by having the title adjudicated in favor of one having 
an equitable title and out of possession against one having, it 
may be either a legal or an equitable claim and whether the 
defendant be .in or out of possession. 
But there is another section bearing on this point to be found 
in subdivision 13, of article 1198, Revised Statutes, which reads 
as follows: 


Suits for recovery of lands or damages thereto, suite to remove in- 
cumbrances upon the title to land, suits to quiet title to land, and suits 
to prevent or stay wastes on lands, murt be brought in ae 
which eerie taleata ns Sita 
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These provisions of Texas statutes. were 
ence to the points now under discussion in Thompson ¥.. 
os Fonte, 900, ahd:te tana Ocmpehy vstiamar onl eee ; 
and the Supreme Court of Texas held that: they: victually 
authorized substantially a suit to clear cloud from title tigi the 
Ml os ee ee eee 
Dette) fy 
"Gan not tis right of action bo preserved and maintained im 


cma when he is moved site thes OMe 
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an equitable title to land, has been adjudicated. mt 


his cause of action, which is perfectly good in the 
can be defeated by moving him into a court 
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States. If it be said that he should get in the | title, the 
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mae OO Cn ee ee 
might require an additional suit against other mp be 
the legal title which would at last amount to a refusal 
nize the cause of action which was perfectly good ine 
court; and, furthermore, the legal title might be in the 
where it could not be-obtained by suit. Rae. 
Co., 40 Texas, 537.) 


168. Texas & Pacific Railway Company ct 
led te Condemn any of the Land 
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suit was removed to the United States circuit court), have mo 
juriediction over the subject of condemning rights of, way, etc., 
courts, and, therefore the dircult pours obteimed no juttediotion 
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169. Defendants not Entitled to Affirmative Relief with- 
out Filing Cross-bill.—But it will not be necessary to elabo- 
rate this question here, nor to discuss the snit of these defend- 
ants for the value of improvements alleged to have been made 
in good faith on the land in controversy, based on the statutes 
of Texas, conferring a right of recovery in such cases, because P 
there is not now any pleading by way of cross bill to entitle the 
defendants to such affirmative relief, such claims being set up 
only in the answer of defendants to plaintiff ’s bill. 

Ford v. Douglass et al., 5 How., 143. ; 

Bronson v. LaCrosse & M. R. R. Co. et al., 2 Black, 528. 

Hubborard v. Turner, 2 McLean, 519. 

Morgan v. Tipton, 3 McLean, 339. 

Chapin v. Walker, 6 Federal Reporter, 794. 

2 McCreary, 175. 

“" *  3pectfully submitted that the decree of the court below 

» reversed. 


F. G. MORRIS, 
Yt) Counsel for Appellants, Thos. H. Miller et al. 
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MARTHA R. WORRALL ET ALS.; Arrestanrs. 


‘OS. 
THE TEXAS AND PACIFIC RAILWAY COMPANY 
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APPEALS From THE CracuitT Court or taz Unitep States 
vor THe Noaruses Distsicr or Texas, 


Baths Appeatdlad ai ipdett: as in the 
ninlehh tie eioat nana 


correct the general statement of this case presented in 
the brief and argument of Thomas H. Miller et als., already 
on file in this court, and in the decree of the Circuit Court 
they assign errors, which will be considered in their-order, 
as follows: 


ASSIGNMENT OF ERRops. 
I. 


The court erred in holding that the location of the land 
in controversy under and by virtue of the Rutledge certifi- 
cate, was superior to the title under the Childress patent. 


II. 


wot 
The court erred in holding that the loeation and survey by 
virtue of the Rutl certificate was forfeited for non-com- 
pliance with the act of the Legislature of the State of 
Texas of November 29, 1871. 


II. 


The court erred in not holding that the location and sur- 
vey under the Rutledge certificate was abandoned by. its 
owner, Eliza A. Foster, formerly Rutledge, by her act in 
obtaining through her uttorneys, W. A. H. and T. H. Miller, 
in 1876, a duplicate of said certificate and locating same 
elsewhere, and that said W. A. H. and T. H: Miller were 
estopped to assert or maintain any further claims to said 
certificate or the location made by virtue thereof, in their 


_own right. , 
IV. 


The court erred in holding that the defendants, the Texas 
and Pacific Railway Company et als., ever had any title to 
the Rutledge certificate, location and survey, and in failing 
to hold the title to same to be in the heirs of Thomas P. 
Rutiedge. 


These parties, Marta R. Worrall et als., accept as fairly 
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The court erred in holding that: the deed-to EM. Da 
- gett from I.| R. Worrall and: Adaline 8. his 

| of date September 80, 1960,'was sufficient to:pase the | 
| title te the land ees and in failing to held ssid 
deed to be absolutely void. ' ) § Ot BLE} ene 


‘° | 
| 

ber 30, 1860, the land in controversy was the sole and sepe- 

rate property of said Adaline, as shown. by the recitals of 


The court. erred.in holding that the heirs of LB. Worrall 


, I. 


The court erred in holding that the location of the land 
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in controversy under and by virtue of the Rutledge certifi- 
cate was superior to the title under the Childress patent. 
The Childress patent was issued (Rec. pp. 374-5) June 


17, 1868, under the following circumstances: I. R. Worrall, | 
acting for bis wife, Adaline 8. Worrall, in whom by regular: 


chain of transfers (Rec., pp. 90-100, 45-52, and 890-400) 
was title to a certificate for a league and labor of land issued 
March 9, 1860, to the heirs of John Childress, deceased (Rec., 
p. 15), on May 28, 1868, caused a portion of said certificate 
to be located so as to embrace the land in controversy, viz., 
320 acres (Rec., pp. 16-17), a survey to be made and the field 
notes of said survey to be duly returned to the General 
Land Uffice of Texas. (Rec., p. 17). On June 17, 1868 
(Rec., pp. 374-5), a patent from the State was duly issued 
on the said location in accordance with said survey. 

The land embraced in this survey and location had been 
formerly, January 8, 1852, lovated and surveyed (Rec., p. 
262) by Thomas P. Rutledge, or some one acting for him, 
presumably M. T Johnson. (Rec., p. 262), by virtue of an 
unconditional cert:ficate for 320 acres of land issued to the 
said Rutledge by the board of land commissioners of Gon- 
zales county, October 12, 1846. (Rec , 261). 

The state of the file in the General Land Office of Texas, 
which contained this latter location—the Rutledge—(Rec., 
pp. 262 and 269-278) satisfied Worrall that the land was 
vacant and induced his location of it by virtue of the Chil- 
dress certificate as above described. That his action and 
the patent issued thereupon, secured the legal and equita- 
ble title to said land to the heirs and assigns of John 
Childress as against any claim arising under the Rutledge 
location and survéy, no matter who the owners of the latter 
were, is believed to be demonstrable, for Daggett had 
(Rec., pp. 404, 434, 436, 410-11, and 60-1) at least the 
full control of the Rutledge certificate and survey and loca- 
tion at the time of the Childress survey and location, and 
he, as will be hereinafter shown, either brought about or 
permitted a forfeiture and abandonment of the Rutledge 
location. If Daggett, although in control, was not then the 
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The court erred in. not holding thet the locatiod 
tue of the Rutledge certificate was forfeited for 
ance with the ‘act of the Legislature of the State of 
of November 29, 1871. aa Alda 

The act of November 29, 1871, provides that ts 

(1.) “* In all canes of the location and survey of lends; tiy: 
virtue of any genuine land certificate, including headrights 
of the first, second and third class, bounty warrants; scrip 
and all other valid land certificates, warrants. the 
certificate by virtue of which the location and ‘survey ‘is 
made shall be returned to the (seneral Land: Offes with: 
the field notes within the time prescribed by lew for return- 
ing field nots, and the withdrawal of such certificate frém 
the General Land Office shall render such location afd sur: : 
vey null and void; grvvided, that when a certifiente has’ i 
heen located in part and retarned to the Gener Land Of 
fice, the party owning of controlling such ‘certificate thay: | 
withdraw the same for the purpose of locating the unlodated 
balance thereof, and it shall be the duty of the Commis- 
sioner of the General Land Office \o indoree on every cer 
tificate thus withdrawn the amount of land already located, 
of which field notes have been returned and are on file in = 


any manner impair the validity of the location.” ty res 
(2.) **In all locations and surveys of land heretofore made dive 


by virtue of any such certificate as is specified in the first ES 
section of this act, and in which the field notes have been es 
virtue of which the survey was made is not‘on file in the cine 
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General Land Office, nor has been withdrawn for loc: tion 
of unlocated balance, as is provided in the first section of 
this act, such certificate shall be returned to and filed in 
the General Land Office within eight months from the pas- 
sage of this act, or the location and survey made by virtue 


thereof shall be null and void. And in all locations here- 


tofore made in which the field notes have not been returned 
to the General Land Office, they shall be so returned within 
the time prescribed by law, and shall be accompanied by 
the certificate by virtue of which the survey was made, or 
such location and survey shall be null and void.”’ 

(3.) ‘‘In all cases when the field notes of surveys of land 
heretofore made have been fiom any cause withdrawn frqm 
the General Land Office, the same shall be returned to said 
office within twelve months after the passage of this act, or 
such survey or surveys shall be null and void; and in all 
cases where field notes shall hereafter be withdrawn from 
the General Land Office, the same shall be returned thereto 
within twelve montha from the date of withdrawal, or such 
survey or surveys shall be null and void.”’ 

Paschal Dig. Laws, Vol. 2, pp. 1458-4 

There is no positive evidence that the Rutledge uncon- 
ditional certificate was ever in the Land Office at all until 
filed there about 1880 by J. P. Smith, or rather, by Jogeph 
Spence und-r his direction. (Rec.. pp. 428-9.) The-anly 
evidence on this point is the mark ‘“‘R’’ on the Land Office 
register of third class claims (Rec , p. 275), as explained by 


the testimony of Walsh (Rec., p. 270 , and a vague idea of 


the witness Nance. (Rec., p 445.) To infer from the 
correspcndence between Commissioner Crosby and E. M. 
Daggett (Rec., p. 276) that the certificate in question was 


i then in the office would be the veriest guess-work ; and 
’ how much reliance is to be placed on Land Office endorse- 


ments is shown by the endorsementa on the Rutledge 
file, and the testimony of Commissioner Walsh, and of 
Rhoads Fisher (Rec., pp. 286-7.) That the certificate 


‘was out of the Land Office as late as 1880 and must 


have been out for a long time, is certain from the tes- 
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error. 
ITT. 


The court erred in not holding that the location and survey 
under the Rutledge certificate was abanduned by ite owner, 
Eliza A. Foster, formerly Rutledge, by her act in 
through her attorneys, W. A. H. and T. H. Miller, in 1876, 
a duplicate of said certificate and locating same elsewhere, 
and that said W. A. H. and T. H. Miller were estopped to 
assert or maintain any further claim to said certificate or 
the location made by virtue thereof in their own right. 

If, as is asserted, the title to the Rutledge certificate, on 
the death of Thos. P. Rutledge, vested in his widow, 
Eliza Rutledge, afterwards Foster (the whole of'it vesting 
in her on the death of their son William), it is submitted 
that her acts were equivalent to acquiescence in the claimed 
abandonment of the Rutledge location and survey, and an 
abandonment of all claims on her own part. On September 
18, 1876, joined by her husband, she executed to W. A. H. 
and T. H. Miller, two of complainants, then partners, a 


power of attorney empowering them to get possession of 


and dispose of this Rutledge certificate. (Rec., pp. 12; 13.) 
They procveded to accomplish this by obtaining from the 
Genera] Iand Office (Rec., pp. 18, 14, 278) a duplicate of 
said certificate, alleging the original to be lost, which dupli- 
cate they located, or caused to be located, in the counties 
of Refugio and Araneae (Rec , pp 11, 14 and 15, 74, ef seg., 
103, 297-306), and having procured issuance of patents on 
these lucations, sold them. There can be no doubt that 
under the law and the decisions of our courts the owner of 
the Rutledge certificate might have abandoned the location 
made under it whenever he or she saw fit to do so, and it is 


submitted that whether such abandunment was evidenced . 


by written declaration or by the acts of the party would 
not affect the matter, these complainants maintaining that 
the act of November 21, 1871, merely provided another, but 
not an exclusive, mode of declaring an intention to abandon; 


This brings us to the consideration of third assignment of 
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" signed and sealed any deed or other writing 


the duplication and relocation of the Rutledge ccrtificate. 
It alsa seems in accordance with principle that complainant, 
M. F. Nichols,should also be estopped to now assert any 
claim if, aa is claimed in this view of the case, W. A. H. 
and T. H. Miller. controlled the Rutledge certificate, loca- 
tion and survey, as well for her as themselves, and if 
as may be inferred from the testimony of W. A. H. and 
T. H. Miller and herself, she had at least an opportunity 
of ascertaining her rights and neglected to assert them. 


IV. 


The court erred in holding that the defendants, the Texas 
and Pacific Railway Company et als., ever had any title to 
the Ratledge certificate, location and survey, and in failing 
to hold the title to same to be in the heirs of Thomas P. 
Rutledge. ‘ 

This assignment of error has been already sufficiently 
discuseed in connection with the claims of Elisa A. Foster 


under the third assignment. 
V. 


The court erred in holding that the deed to BE. M. Dag- 
gett from I. R: Worfall and Adaline 8. Worrall, his wife, 
of date September 80, 1860, was sufficient to pass the legal 
title to the land ia enntroversy; and.in failing to hold’ said 
deed to be absolutely void. | 

The statute in force as to such conveyances at the period 


of the execution and delivery of thin deed’ was as follows 
; (Pasch. Dig. Laws., Vol. 1, 1008): 


‘* Article 1008. That when's husband and his wife have 
to 
be a conveyance of any estate or interest in any land, slave 

or slaves, or other effects, the of ‘the 
wife, or the homestead of the family, or other property ex- 
exempted by law from execution, if the wife appear before: 
any jadge of the Supreme or District Court or notary ) 
lic, and, being privily examined by ‘euch ‘officer apart 
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The certificate of 
8. and I. R. Worrall is as. 


signed the same and wished not to 
“Is | ag Serene ui bent sald COM 
It is submitted that the acknowledgment, fer lack: of 
any certificate of grivy examination of Adaline 8.W ; fe 
neither in form nor substancé a complience with 
statutes above cltéd, and that the deed to’ which’ it » 
annexed is therefore : 
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Berry vs. Donley, 26 Texas, 737... 
Fitzgerald vs. Turner, 43 Texas, 79. 
Johnson vs. Bryan, 62 Texas, 623. 
Looney vs. Adamson, 48 Texas, 619. 


VI. 


The court erred in holding that the purchase from I.’ R. 
and Adaline 8S. Worrall, his wife, by E. M. Daggett, Sep- 


tember 30, 1869, was merely for the purpose of buying 


peace, and in failing to hold that defendante, the Texas 
and Pacific Railway Company et als., as well as their 
grantor, E. M. Daggett, were by said purchase estopped to 
deny the validity of the title of Adaline 8, Worrall to thé 
land in controversy. 

There is no evidence in the record going to show that at 
the date of this purchase Daggett had any other idea than 
that Mrs. Worrall had acquired the legal title to the land 
in controversy. On the contrary, in the discussion under 
the second assignment of error above it his beet’ pretty 
well deduced from the record that he‘ was Gonvineed that 
Mrs. Worrall was the owner of the legal title, and acting 
upon this conviction, bought the land of her: a 


VII. 


The court erred in failing to hold that defendanta, the 
Texas and Pacific Railway, Company et ale... were estopped 


to deny that at the date of the deed from I. R. Worrall. and. 


his wife Adaline §, Worrall to E. M. Daggett, of September 


4 30, 1869, the land in controversy was the sqle,and separate 


property of said Adaline, as shown haddneriainenes of said 
deed. 

Under this assignment of eavor it is. submitted that, bav- 
ing accepted the deed from Adaline 8. Worrall and holding 
under same, defendants are. bound ‘by the recitalz thereof. 
At any rate these recitale must be held to. be-conolusive 
as against them; unless, as has been unsuccessfully 
attempted, evidence to the contrary had been.addaced. 
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There is no such evidence in the record. 
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to to Daggett, of September 80, 1869 (Rec., pp., 878-9), from 


authority. 
Schaffner ve. Grutsmacher, 6 Iowa, 187. 
Childs vs. McChesney, 20 Iowa, 430. 
Baine vs. Harrison, 11 Illinois, 386. 
Pike vs. Galvin, 29 Maine, 185. 
Patridge vs. Patten, 338 Maine, 483. es 
Loomis vs. Pingree, 48 Maine, 314. 
Jackson vs. Bradford, 4 Wend. (N. Y.), 
Reach vs. Whittmore, 60 Maine, 481. 
Blanchard vs. Brooks, 12 Pick., 87. : 
Patterson vs. Pease, 5 Ohio, 190. 
Kircheval vs. Triplett, 1 A. K. Marsh., 498. 
Dougal vs. Frier, 3 Missouri, 29. 
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Raymond vs. Holden, 2 Cush., 264. 

Wallace,vs. Minor, 6 Ohio, 370. 

Connor vs. McMurray, 2 Allen, 204. 

Strawn vs. Strawn, 50 Illinois, 33. 

Jackson vs. Vanderydon, 17 Johns. (N. Y.), 167. 

Griffin vs. Sheffield, 38 Mississippi, 359. 

Sinclair vs. Jackson, 8 Cowp., 543. 

It is not deemed necessary to discuss the effect of the 
various statutes of limitations of Texas on the case made 
between these appellants and defendants, the Texas and 
Pacific Railway Company et als., as it is not believed that 
any limitation has been established (Rec., pp. 404, et seg.), 
and also because (and reference is hereby particularly made 
thereto) the subject has been already most ably and fully 
discussed in the brief alréady filed in this court on the part 
of the Miller complainants. 

It is respectfully submitted that the decree of the Circuit 
Court should be reversed, and the appellants granted the 
“Gie) ht in their Pm filed herein. 
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In the Supreme Court of the United States. 


OCTOBER TERM, 1888. 


No. 1086. 
THOS. H. MILLER, er at., Apre.iants, 
ve. 
THE TEXAS & PACIFIC RAILWAY COMPANY er at, 
WILLIAM DUNLAP xr at, aso MARTHA R. WORRALL 


ET AL. 


MARTHA R. WORRALL et at., Appgiarn, 
ve. 


THE TEXAS & PACIFIC RAILWAY COMPANY -zr at. 
THOS. H. MILLER er av. axy WILLIAM DUNLAP, =r at. 


WILLIAM DUNLAP er at Aprg.iiarn, 
vs 


_ ‘HE TEXAS & PACIFIC RAILWAY COMPANY’ xr at. 
THOS. H. MILLER er at. ayy MARTHA R. WORRALL 


ET AL. 


Brief and Argument for William Dunlap, Virlinda M. Tilney, joined 
by her husband, R. P. Tilney, John Graham, Mary C. Cook, fome 
sole, and John Cvok, by hie next friend, Mary C. Cook, as Appellants 
in their appeal and as Appellees in the other appeals mentioned for 
submission under Rule 20 of this Court. : 

By SAWNIE ROBERTSON. 


STATEMENT. 

‘A statement of the case, etc., sufficiently appears in the brief of 
the appellants, Thomas H. Miller et al., and a further statement by 
these appellants is deemed unnecessary. 


~~ 
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ERRORS ASSIGNED. 


First.—The court erred in holding that the defendants, the Texagl~ 
and Pacific Railway Company et al., were, and are, the owners of the Ru 
T. P. Rutledge certificate and the land located by virtue thereof.|*i#! 
The evidence adduced in the cause clearly shows that neither the igen 
said defendants, the Texas and Pacific Railway Company et al., nor 
the complainants, Thomas H. Miller et al., had title to the same, but 
that the title to the said certificate was vested in Eliza Ann Foster, 
and is now vested in the heirs of said Eliza Ann Foster. 


Second.—The court erred in not finding that the location of the 
T. P. Rutledge rnconditional certificate on the land in controversy | 
was null and void by reason of the prior location of the T. P. Rutledge {| in! 
conditional certificate on land in Fannin county, Texas. ats 


Third.—The court erred in not finding that the location of the 
T. P. Rutledge unconditional certificate on the land in controversy | v« 
was null and void because the land was within the limits of the | tk 
Peters Colony Reservation and not subject to location under said | 1 
certificate at the time said certificate was applied to field notes 
in 1852. 


Fourth.—The court erred in not finding that the pretended location ] 
of said Rutledge certificate upon the land in controvery was not com- 
plete and perfect, (so as to give the owners of said certificate a right ) 
in the land). until after the 10th of February, 1852, at which time, 
and from thenceforward until 1854, the land in controversy was 
reserved from location; and in not finding that during the year 1852, 
and up to the 9th of March of that year, the said certificate was in 
the hands of Henry Beaumont and had not been applied or appropri- 
ated to the land in éontroversy. 


Fifth.—The court erred in not finding that the location of said 
T. P. Rutledge certificate on the land in controversy, if ever of any 
validity, was abandoned and forfeited by the acts, conduct and negli- 
gence of the owners of said certificate. 


Sixth.—The court erred in not holding that the location of the 
said T. P. Rutledge certificate on the land in controversy, if ever of 
any validity, was forfeited under the act of the Legislature of the 
State of Texas of November 9, 1871, by the failure of the owners of 
said certificate to return it.to the General Land Office of the State of 
Texas within eight months from the passage of said act. 
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Seventh—The court erred in holding that the title to the land in 
controversy was and is vested under and by virtue of the T. P. 
Rutledge unconditional certificate, the proof showing that the superior 


|title to said land was and is vested under and by virtue of the patent 
issued by the State of Texas to the heirs of John Childress, deceased. 


Eighth.—The court erred in not finding that these intervenors, 
appellants, did show title in themselves to an undivided one-half of 
the land in controversy, patented to the heirs of John Childress, and 
entitled to an accounting with the other defendants, and partition of 
the land. 


Ninth.—The court erred in not finding that the claim of these 
intervenors, appellants, under said patent was not barred by the 
statutes of limitations. 


Tenth.—The allegations contained in the cross bill of these inter- 
venors, appellants, were fully sustained by the proofs in the case, and 
the Circuit Court erred in disinissing their said cross bill on the 
merits. 


Eleventh.—The court erred in not holding and finding that the 
recitals in the deed from I. R. and Adeline 8S. Worrall to E. M. 
Daggett, of 30th September, 1868, to the land in controversy, estab- 
lished the fact, without further prvof, that the land at the time of 
that pretended deed of conveyance was the separate property of 
Adeline S. Worrall, and established the fact of the existence of the 
deed from John and George Childress to John A. Green, and of the 
existence of the deed from John A. Green to Adeline 8. Worrall. 


Twelfth.—The court erred in not finding that the presumption 
that the conveyance from John A. Green to Adeline 8. Worrall 
vested title in the community of I. R. and Adeline S. Worrall, was 
rebutted by the facts and circumstances connected with the execution 
of that deed, as plead and proved by the parties. 


Firet Assignment : 

The court erred in holding that the defendants, the Texas and 
Pacific Railway Company et al., were and are the owners of the T. P. . 
Rutledge certificate and the land located by virtue thereof. The 
evidence adduced in the cause clearly shows that neither the said 
defendants, the Texas and Pacific Railway Company et al., nor the 
complainants, Thomas H. Miller et al., had title to the same, bat 
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that the title to said certificate was vested in Eliza Ann Foster, ar 
is now vested in the heirs of Eliza Aan Foster: 


First Proposition under First Assignment : 

The T. P. Rutledge unconditional certificate, at the time of his 
death being unlocated, was a chattel, and Thomas H. Miller and his 
co-appellants acquired no title to the certificate under the will of 
Thomas P. Rutledge. 

The fourth clause of the will is as follows: “TI direct that all the 
rest of my personal estate be sold by my executors and applied to the 
payment of all my legal debts and liabilities, and the remainder of the 
proceeds of said sale to be given by my said executors to my said 
wife.” (See Record, p. 264.) 


ARGU MENT. 


This clause seems sufficient to vest the title to the certificate in 
Mrs. Rutledge. By the doctrine of equitable conversion what | 
ought to be done is considered in equity as done. Whenever the 
holder of property is subject to an equity in respect to it, the court 
will, as between parties to the equity, treat the subject matter as if 


the equity had been worked ont and as impressed with the character 
that it would have borne. 


Adams’ Eq., 135. . 

The certificate under this clause of the will may be regarded as 
money. Now, regarding it as money, and admitting that the limita- 
tion over to the Millers was intended to apply to it, which is by no 
means clear—a fair construction of the will being that the limitation 
over was intended to apply to lands and horses and not to the prop- 
erty mentioned in the fourth clause—the limitation over of money is 
void; by construction of the will, it being intended that the wife 
should have the right to dispose of it at pleasure, and that the unex- 
pended part should go over. : 

Anis, Exr., vs. Van Dusen, Admrs., 14 N. J., Eq., 137. 

Gray’s Restraints on Alienation, Sections 56 and 58. 


“If the present enjoyment of a chattel involves & con- | 
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sumption of the thing itself, then any future limitation over is void.” 
Tiedman Real Prop., Sec. 546. Zs 
Wash. Real Prop., 724. _ a 
Smith vs. Bell, 6 Pet., 68. 
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r, and) Now, regarding the certificate as the subject 
order to enjoy her right, Mrs. Rutledge would 
locate and patent lands with the certificate, which 
the certificate itself. 


d hig} Second Proposition under Firet Assignment : 

ill of} |The proceeding in the District Court of Gonzales county, Texas, 
to set aside the probate of the will of Thomas Rutledge, was an ap- 
1 the | pellant proceeding, and the County Court having had juriediction of 
>the | all the necessary parties when the order uf probate was entered, it 
the | Was unnecessary to make new parties on. the appellate proceeding, 
said | and the Millers, appellants in this case, are bound by the order of 
the District Court of Gonzales county setting aside the probate of 
said will. 


STATEMENT UNDER THIS PROPOSITION. 


> in We refer to the statements contained in the bill of 
hat | Millers, and also the statement in their brief, as to the manner in 
the | which that will was probated and the probate thereof set aside. 


if AUTHORITIES. 
on Newsome va. Christian, 9 Tex., 117, and cases cited. 
Franks ve Chapman, 60 Tex., 50. 

61 Tex., 577; 10 Tex., 86. 

Moore vs. Guest, 8 Tex., 167. 


Bs 
“ Third Propusition under First Assignment : 

’ The laws of Texas governing marital rights, approved January 
n 

8 

> 


20, 1840, (Sec. 4, Hartley’s Digest, Art. 2410) reads as follows: 
which the hasband or wife may bring into the 


of the 
or deposed of by the bustand only. 
Thie statute was in fores at the time said T. P. Ratledge and Eliz 
|, Ann Rutledge married, to-wit: the 20th day of December, 1846, and 
the said unconditional certificate being neither land, slave or para- 
phernalis, became, upon the said marriage, under this lew, comiin- 
faaa nity property of T. P. Ratledge and Elise An Rutledge,and by the 


ay Soe 


: 
law in force when said T. P. Rutledge died, the title to an undivided | 


one-half interest vested in fee simple in the said Eliza Ann Rutledge 
and was beyond the testamentary control of T. P. Rutledge. 


The law of descent then in force reads as follows: 

Act of 18th March 1848, Art. 3422, Paschal’s Ann. Dig. 

When any person, having title to an estate of inheritance, real, 
personal or mixed, shall die intestate as to such estate, and shall leave 
a surviving husband or wife, the estate of such intestate shall 
descend and pass as follows: 

Ast. If the deceased have a child or children, or their descendants, 
the surviving husband or wife shall take one-third of the 
estate, not to include slaves, and the balance of such personal estate 
shall go to the child or children of the deceased and their descend- 
ants—the surviving husband or wife shall also be entitled to an 
estate for life in one-third of the land and slaves of the intestate, 
with remainder to the child or children of the intestate and their 
descendants. 

2nd. If the deceased have no child or children, or their descend- 
ants, then the surviving husband or wife shall be entitled to all the 

nal estate of the intestate, not to include slaves, and to one- 

f of the land and slaves of the intestate, without remainder to 
any person or persons, and the other half shall and be inherited 
according to the rules of descent and distribution, as prescribed in 
the foregoing sections of this act; provided, however, that if the 
mde 9 have neither surviving father nor mother,‘nor survi 
brothers and sisters or their descendants, then the surviving hus 
or wife shall be entitled to the whole of the estate of such intestate, 
real, personal and mixed. 


“Jn the brief of Thomas H. Miller et al., filed on page 67, they 
quote from the case of Duncan vs. Veal, 49 Tex., 603, which was 
a construction by our Supreme Court of the purposes of a statute of 
Texas, passed to prohibit administrators from selling or converting 
the estates of deceased soldiers of Texas without the consent of the 
heirs or next kin of such soldiers. Now it will be observed in the 
record that the very language quoted by the appellants from this 
decision would show that the court was not construing the word 
‘land,’ but was construing the purpose of the statute, and it was 
there said that ‘it was the purpose of this statute to protect the 


ESTATES. of deceased soldiers from just such sales, and that it 


would be a narrow and: technical construction to allow their 
ESTATES to be stripped of the PROPERY given them by the 
Republic of Texas, and which it may be inferred, was all they had 
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ided | | which an administretion sould. seach, and therlest; just whist touts 
edge | have been been in the mind of the legislature.” 

Now it will be observed that the Supreme Court, in this decision, 
did not declare that the word “land” mentioned in the statute that — 
was under discussion, embraced land certificates, but the Supreme 
eal, Court did say and declare that the purpose of the statute was to 
ave | protect deceased soldiers from being stripped of the property; 
tall | embraced, within the meaning of the statute, any and all kinds of 
property. 


nal The real source of the claim of the defendant, Texas and Pacific 
ste | Railway Company, and its co. defendants. 


e, | Fourth Proposition Under First Assignment. 
a! The defendant, Texas and Railway Company, and co-defendants 
never had title to the T. P. Rutledge unconditional certificate. 


- STATEMENT. 


o : : : 
d The record in this case discloses that all of the defendants, the 
; Texas and Pacific Railway Company et al., claim under E. M. Daggett, 
; 


who claimed under M. T. Johnson; Johnson claimed under Beaumont. 
: J.P: Beslthy eteataletshate 48 the eaantseb iD. ©. Delma tenga 
the stand, testified as follows (Record, p. 434): 

“T have seen the paper now handed me, being a writing purporting 
to be signed by M. T. Johnson, dated March 9, 1852, and referring 
to certain land certificates therein stated to be received of Henry 
| Beaumont, to be located or accounted for, and among which certifi- 
| cates is the Thomas Rutledge H. R. 820, class 8, Gonzales county, 
12 Oct., 1846. 

1 was acquainted with M. T. Johneon and was well acquainted 
with his handwriting. I think said writing before referred to is 
in his handwriting. I do not remember—I first saw said paper. 
I first found it among M. T. Johnson’s papers. I was administrator 
of his estate when I first found said paper. I gave it to Judge J. T. 
Cooper several years ago. Ido not recollect how long since I found it 
among said papers. I suppose it was ten or fifteen years ago.” . The 
arlene ny Set yt ane RSP 
mashed exhibit, “A” (Reseed 486) and rondo an follows: 2% 


cmnahienll iat 


“ Ree’d, Austin, March 9th, 1852, of Henry Beamont the fol- 
lowing land certificates, to be located or accounted for, viz: 


Four Calhoun county school Jand for location. .17,712 acres. 
Thomas Rutl H. R. 320, class 8, Gonzales county, 

SE Bein BOs Ser ccctectvccces seghemeksneaae 820 « 
Wm. P. Milby H. R. 640, olass 3, No. 24, Liberty 

county, 4th March, 1845 ..............--.005- 640 « 
John Becton, 8320 H. R., 8rd ciass, No. 284, Victory 


66 


Barnard Bee, Sec. War ............ eee ceeeees 1,280 « 
James H. Barnwell, bounty warrant, 7th January, 1837, 

signed G. W. Poe, Pay Gen’l.......... s+. 320. 
Toby Scrip, No. 864, to Almanzo Houston, dated Oct. 

10, 1836 


eee @©@e@eeee*eeenseeee#e#ee#eee#e#*¢# 66 
Signed in duplicate.) 
yo : (Signed) M. T. Jounson.” 
Endorsed “ Henry Beaumont land matters.” 
It will be noticed that this paper in the left hand lower corner 


bears the words “Signed Duplicate.” 


In the record, page 276, will be found a letter written by E. M. 
Daggett, from Fort Worth, Texas, April 7, 1856, to the Hon. 
Stephen Crosby, then Commissioner of the Land Office, in which 
Daggett is inquiring whether the Rutledge 320-acre survey was re- 
turned and titled from Rutledge to Col. Johnson (meaning M. T. 
Johnson), and all about its true situation, and if a patent could issue, 
ete. This letter shows conclusively that Daggett was ignorant of any 
title in Johnson to the certificate from Rutledge at that date. 
Stephen Crosby, Commissioner of the General Land Office, replied to 
this letter April 18, 1856, (Record, p. 276), in which letter he says: 

I have to esy in y to your favor of the 7th inst. that the 
Thomas P. Rutledge 320-acre claim is on a survey of about 1 


marked on map “Wm. Sparks.” I find no deed on file to M. T. 
Johnson. 


Thus it will be seen that the Commissioner of the General Land 
Office, who was the custodian of the title papers te the certificate, or 
ought to have been, was ignorant of any transfer to any one by Rat- 
ledge ae late as 1856. ; 

J. P. Smith, administrator of the estate of M. T. Johnson, further 
testified (Record, p. 472): 

- 2 ascertained Henry Beaumont’s address to be in San Francisss, 
and I wrote him in 2872, F think it was. In March, 1873, I reesived 
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« letter from him:eritten:from NewMexico. © *© * *® 

use the-letter new in my hands to refresh my memory-4s to‘the 
date of my writing my ‘letter to Henry Beaumont. ‘I now:attath 
eaid letter hereto :and ‘the same is marked “Exhibit B., J. P.:6.,” 
and ie made:a part of my answers, same being dated “ Fort Defiance, 
New Mexico,” March 18, 1878, addressed to Mesers. Hendricks & 
Smith, Fort Worth, Texas, and signed “Henry Beaumont.” 

This letter is copied in the printed record at page 378, as follows: 


im. this. letter that: there sught ‘to ‘be ‘a copy of this contractemeng 
Johneon’s: papers-einee it was in:deplieate. It will be noticed frem 
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the estimate of the number of acres of land in the receipt of March 
9th, 1852, that it isa little upwards of 21,000 acres. Henry 
Beaumont, the only living witness who testified to anything positive 
about the T. P. Rutledge unconditional certificate, testified upon 
interrogatories propounded to him by parties to this suit, and crossed 
by all the parties in interest, and his answers will be found in the 
Record, pages 60 and 61. The second interrogatory propounded to 
him was as follows: (Record p. 57.) 

“Did you ever know one M. T. Johnson? If yea, when, where 
and how did you make his acquaintance?” 

To this he answered as follows: 

“] knew M. T. Johnson. Met him in Austin, Texas, in winter of 
1851 and 1852, or perhaps in the spring of 1852.” 


In the third interrogatory he was asked: 
If you ever had any connection with said Johnson regarding the 


locating of land certificates, tell all you remember about the same; — 


when it was, what land certificates, and what you did in regard to 
the same, and if you had any contract with said Johnson tell all you 
remember regarding the same. 

To which interrogatory he answered. 

When I met Johnson as stated ‘in preceding, I made a written 
contract with him (in duplicate) in regard to locating a lot of land 
certificates. My copy of said contract was lost some years since. 

The tourth interrogatory addressed to him was as follows: 

Do you know anything about a land certificate for 320 acres issued 
to T. P. Rutledge? If so, tell all you know about the same, and 
when and where you first saw it, and when yon last saw it; if you 
ever received it, from whom, for what purpose; if you ever delivered 
to any one, tell when, where and for what purpose, and what did such 
person do with such certificate. 

To this he answered: 

The Rutledge certificate referred to came into my handé at a time 
when I was engaged in the business of locating lands in Texas— 
probably two years before I placed it with Johnson for location; 
never saw it again after delivering it to him. 

The fifth interrogatory propounded to him was as follows: 

If you have any, what memorandum or agreement regarding the 
location of such certificate? .1f you have no such memorandum now, 
and did at one time have such, where is it, what became of such? If 
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arch | destroyed, when, where and how? If any title 
enry | or concerning said certificate, tell all you know regarding eneh title 
itive | papers—from whom made, the date, to whom made, the contideration, 
ipon | and to what land certificate, and where the same is now, if you know. 
seed if you Late Seen es Can ee pee eee 
the | may have been lost? 

1 to To this he answered: 

My copy of the contract, referred to in my third answer, was left 


ere | in the hands of my agent and attorney in fact at Indianola, Texas, in 


1869, when I left the State. It, with all my other papers, was 
swept away in the hurricane which destroyed Indianola in September, 
of | 1875. I know nothing of any title papers to said Thos. P. Rutledge 
certificate; had no contract in regard to said certificate when I first 
had it in my possession, nor had I any title papers. I took it to 


he locate. | 
e; Again he says, in answer to the first crose-interrogatory on page 
to | 60, of the Record: 

0 Cannot now state from whom I got the certificate; delivered it to 


M. T. Johneon ix 1852; may have seen Rutledge, but had no 
acquaintance, so far as [ remember; did not have the certificate from 
n him; cannot say whether the party who gave me the certificate 
a claimed to represent him or not. 

Again, on the same page, but to another cross-interrogatory, he 
answered: Knew nothing of the certificate until it came into my 
possession, where it remained until I turned it over to Johnson; 
never had any written transfer for said certificate. 


4 Answer to Second Cross-Interrogatory: —1 delivered said certificate 
1 to Johnson in the city of Austin, according to my recollection, in 
March, 1852, at the time he lived in Tarrant or Johnson counties, 
Texas. At the time I entered into the contract with eaid Johneon, as 
: stated in answer to direct interrogatory 8d, he made no pretense of ever 
S having had any claim to said certificate, nor did he pretend to assert any 
claim to them. 1.was informed some time ago that he had sold the 
land covered by said certificate. According to my contract already 
referred to, Johnson was to locate said certificate to the best advan- 
tage, pay all costs and fees up to a patent, and we were to share 
and share alike the and one-third of the land located under 
cuntromineapereh entice re, ate maectemrtoeges gh Meer 
time for such services). 
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ever existed to 
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me by delivery; no writings passed. 
ARGU MENT. 


mont delivered to him the'T. P. Rutledge certificate to lovate upon 


saying when or ‘from whom Col. Johnson received said cer- 
tificate, except that of Henry Beaumont, and we again call the court’s 


Land Office, and the commissioner’s reply to that letter, * 
‘that Daggett was ignorant of any title in Johnson to the land-certifi- 
eeate,:as late as 1856. 
8 a Assignm ni: 

“The court erred in not finding that the location of the T. P. 
Rutledge unconditional certificates on the land’ in controversy was 


‘null-and-void by reason of the prior location of the T. P. Rutledge 
conditional certificate on land in Fannin county, Texas. 


Proposition : 

This assignment of errors is in the nature ofa proposition and 
will be so treated. 

STATEMENT UNDER THIS PROPOSITION. 

The conditional certificate to T. P. Rutledge was duly located on 
‘the 9th:day of February, 1846, upon 320 acres of land in Fannin 
‘eouttty, ‘Texas. ‘(See Reeord p.'10.) The land was duly surveyed, 
‘fiéld-notes ‘returned to*the Land Office, and was a valid title to the 


‘Yand in Fannin county, ‘and ‘continued such until the year 1857. 
*(Bee' Record p. 10.) 5 
ARGUMENT. 

‘The law. relating to the isenanee of the conditional eertificateend 
the statutes relating to the issuance of the unconditional certificate, 


:Amewer to Third Crose-Interrogatory:—The party who geve- me @ 
ithe Rutledge certificate at the time turned over some others. Hevhad | 

been engaged in locating and surveying lands, :and having retired | 
from or given up that: business, let me have the certificates to loeate 
a8: I,pleased. Nothing was said as to his being or not being a repre- 
sentative of Rutledge. The certificates referred to were ‘passed to | 
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‘It requires but little argument for the court to come to the con- 
“clusion ‘that on March 9, 1852, M. T. Johneon was introduced to — 
Henry Beaumont in the city of Austin, and that at that time Beau- | 


hares. ‘No other reliable ‘testimony can be found in this record, | 


‘attention to the letter of Daggett to the Commissioner of the General — 
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| seem to be that the issuance of the anconditional certificate, where 


the conditional had previously been located, was in the nature of:s 
certificate of confirmation of the title te the land located by the con- 
ditional certificate. The law which authorizes the issuance of the 
conditional certificates, and under which the T. P. Rutledge con- 
ditional certificate was issued and loeated in Fannin county, is the 


] act of January 4th, 1839, (Pase. Ans, Dig,, Art. 4167) and reads as 
4 follows (italics ours): 


That every person who emigrated to -this Republic since the first 
day of October, Anno Domini, one thousand eight hundred and 
thirty-eeven, or who may emigrate to this Republic by the first day 
of January, one thousand eight hundred and forty, who is « free 
white person and the head of a family, and who actually resides 
within the government with his or her family, shall be entitled tos 
conditional grant of six hundred and forty acres of land, by paying 
the fees of office and surveying. The conditions of the said grant 
shall be, that both grantee and his or her family shall remain and 


reside permanently within this Republic, and do and perform any 
and ali duties required of other citizens, for the term of three years, 


_ after which time he or his legal representatives shall receive from 


the government an unconditional deed for said grant of land; provided, 
that no sale of said claim to land, by the individual entitled to the 
same of this government, shall be valid in law and binding upon the 
person selling the same, until an unconditional deed shall be obtained 
by the grantee for said land; and in no case whatever shall a grant 
of that deecription be made, unless it be satisfactorily proven that all 
the conditions and provisions of the law have been complied with. 
And all sidgle free white male persons of the age of seventeen years 
and upwards, who have emigrated to this Republic since the first 
day of October, one thousand eight hundred and thirty-seven, or who 
may emigrate to this Republic by the first day of January, one 
thousand eight hundred and forty, shall be entitled to three hundred 
and twenty acres of land; and all laws and parts of laws contrary to 
the meaning and provisions of this act are hereby repealed. 

The laws which authorized the issuance of the unconditional 
certificate. 

Act of February 4th, 1842, (Vol. 6, p. 106), provided: 

as heeininh tensionmatalasin se bettie tn 
tioned, (Act of January 15th, 1841), shall bave power, and it shall 
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be their duty, to grant and issue unconditional certificates of the 
second and third clase to applicants who have not received certificates 
from former boards, and shall make such proof as is required by said ~ 
act that they have resided within this Republic for three — and 
performed the duties required of them as citizens.” 


The first section of the act of January 16th, 1843, (Vol. 7, p. 29, 
Sec. 1, Hartley’s Dig., Art. 2104), reads as follows: 

‘That the Chief Justice and Associate Justice shall constitute a 
board of commissioners for their respective counties, who shall be 
authorized to issue unconditional certificates to land. to all citizens 
of the second, third and fourth classes, who arrive in the country 
previous to the first day of January, one thousand eight hundred and 
forty-two, who shall have resided in the Republic three years, in con- 
formity to the laws under which they emigrated.” 

The act requiring the return of the unconditional certificate to the 
General Land Office, reads as follows: (Art. 4210, Pase. Ann. Dig.) 

‘«‘A ll owners or holders who have conditioual certificates now located, 
or surveys upon lands, shall return to the General Land Office the 
unconditional certificates, together with the field notes of the same, 
on or before the first day of August, 1857, and all unconditional cer- 
tificates which are not returned by that time, the said:locations and 
surveys shall be null and void, and all such locations and ‘surveys 
made by virtue of such conditional certificates, shall become public 
domain, and subject to be located upon as other vacant lands.” 


We contend, under the proposition contained ,in this assignment 
of error, that the right acquired by T. P. Rutledge from the State to 
820‘acres of land was vested by the conditional certificate and not by 
the unconditional certificate. This right was acquired before the 
enactinent of any law relating to the unconditional certificates, the | 
act creating the right being the act of January 4, 1839, and the acts 
authorizing the issuance of the unconditional certificates being the | 
acts of Febrnary 4, 1842, and the act of January 16, 18438, above | 
cited. 

The difference between the RIGHT and the EVIDENCE OF 
THE RIGHT was clearly before the legislative mind. The “CON: 
DITION AL GRANT” was intended to evidence and vest the right, 
and in order that this right, after the performance of the conditions 
stipulated in the grant, might appear free from such conditions, it 
was then in contempiation that the party should “receive from the 
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the | government an UNCONDITIONAL DEED.” This unconditional 
ates deed was intended as a confirmation deed, and was intended simply 
said | asa muniment of title. Provisions were afterwards made for the 
and issuance of this unconditional deed by the acts cited above. The 
unconditional certificate was intended to fill'one of two distinet 
29, otfices, depending upon the condition of the right to be affected. If 
the grantee of the conditional certificate had made no location of 
ea | land the conditional certificate was surrendered to the government 
be at the time of the issuance of the unconditional certificate. Here 
one the unconditional certificate evidenced a floating equity and was 
try eomething more than a muniment of title; but where the conditional 
ind certificate had been located a different provision was made, The law 
on- in such cases required the return of the unconditional certificate to 
the General Land Office, to be there placed on file with the condi- 
the tional certificate and the field notes of the survey under the condi- 
g.) tional certificate: Instead of the unconditional certificate in this 
od, case being the evidence of a floating equity it was strictly a muniment 
he of title; the “UNCONDITIONAL DEED” contemplated in the 
ne, act granting the right to the land.” 


mS | It was clearly not the intention of the legislature in providing for 
nd | the issuance of a conditional aid the unconditional certificate, that 
y® | the grantee should have the right to acquire or incumber more than 
lic | 820 acres of land, and there cgald not be» valid survey and « right 

to make another valid survey at the same time. | 


The record shows that previous to und at the time of the issuance 
of the unconditional certificate, to-wit: on the 12th day of October, 
1846, there was a valid lucation and survey of the T. P. Rutledge 
conditional certificate in Fannin county, which location and survey, 
under the provisions of the statute before cited, remained good until 
the first day of August, 1857, the time limited by the law for return- 
ing the unconditional certificate to the files of the conditional certifi- 
cate. What was the character of the T. P. Rutledge unconditional 
certificate during this interval? If it was a muniment of title, as we 
claim, belonging to the Fannin county location, certainly the land in 
controversy was not subject to location under it. 


No right to the land in controversy could have accrued after the 
I forfeiture of the Fannin cogaty location, for if, at the time of the: 
location of a certificate, the ‘location and survey is from any cause 


* 
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invalid, no benefit can result from the former location after the 
removal of the cause of auch invalidity. 


Stewart vs. Cook, 62 Tex., 522. 


Third Assignment. 

The court erred in not finding that the location of the T. P. Rut- 
ledge unconditional certificate on the land in controversy was null: 
and void because the land was within the limits of the Peters 
Colony Reservation and not subject to location under said certificate 
at the time the certificate was applied to field notes, in 1852, by 
Col. M. T. Johnson. 


First Proposition Under Third Assignment. 

The T. P Rutledge unconditional certificate was not located upon the 
land in controversy unttl after the creation of the Peters Colony Reser- 
vation. 

Under this proposition we refer to the statements contained under 
the fourth proposition under first assignment of errors. The only 
evidence in the record militating against the view here presented by 
this proposition is the date of the field notes of the Rutledge survey, 
to-wit: 8th January, 1852. (Record pp. 252-254.) William Dun- 
lap and his co-appellants and appellees, in their cross bill and in their 
answer, charged as follows, (See Record p. 205): 

Your orators deny that the T. P. Rutledge unconditional certifi- 
cate was located on the land in controversy at or prior to January 
8, 1852, or at or prior to February 10, 1852, as pretended by said 
defendants, but that one Henry Beaumont hed said certificate in his 
possession for the owner until the 9th day of March, 1852, when 
said Henry Beaumont delivered the same to one M. T. Johnson to 
locate, and the said Henry Beaumont then took the receipt and con- 
tract of M. T. Johnson, which igs dated March the 9th, 1852, John- 
sun agreeing to locate said unconditional certificate; that afterward]. | 
Johnson procured one A. J. Lee, a depnty surveyor of Robertson 
land district, to make a survey of the land in controversy; that said 
Johneon or Lee ante-dated the field notes of said survey, dating the 
same January 8, 1852; that this was done by the said Johnsou or 
the said Lee at the request of said Johnson, because at that time the 
said land was within the limits of Peters Colony, and was reserved 
from loeation by certificates of the character of said unconditional 
certificate of the said T. P. Rutledge, and had been since Febriary 
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10, 1858; end:in erder to meke it appear that eaid location was 
made prior to the ‘time when said reservation was.eatablished, the 
anid field notes ‘were ante-dated, or, if they were not ante-dated at 
the time said field notes were made, then some one, after the:eame 
were made, altered the true date so as to make the field notes appear 
to have been made.January 8, 1852; that said land was.on and after 
the said 10th day of February, 1852, and until the 10th day of 
August. 1854, within the limits of Peters Colony, and by act of the 
Legislature of the State of Texas of Februrary 10, 1852, entitled 
“An act relating to land in Peters Colony,” reserved from location. 

Your orators further aver that said certificate was not filed ‘in the 
said surveyor’s office or in the General Land Office of ‘the State of 
Texas until on, to-wit: the 4th day of October, 1852, when the same 
was filed in the‘General Land Office of the State of Texas, which was 
after the time the aforesaid reservation was made and during the 
continuance thereof, ‘and said AMOR, location, for this reason, 
was null and void. 

It wil be noticed that the same averments are substantially made 
in the answer of Dunlap et al. to the bill filed by Miller et al. (Gee 
Record, p. 164.) 

The complainants, Miller et al., did not answer this charge of the 
cross bill by any direct and positive averment contained in any 
answer to the croes biil, but relied upon their averments contained 
in their bill as being sufficiently specific and definite answer to the 
charge, under an agreement made with them in tle case. 
Record, pp. 284-236.) The defendant, Texas & Pacific Railway 
Company and its co-defendants, replied to this charge. of the eross 
bill.as:follows: (See Record, p. 241.) 

These defendants do not.admit, but specially deny, that A. J. Las, 
the deputy surveyor, who surveyed said land by virtue of the Rat. 
ledge certificates, ante dated the field:notes of said survey, as alleged 
in eaid cross bills; but they aver the truth to be that said survey was 
made on said 8th day of January, 1852, and that said location and 
eurvey constituted s valid appropriation of eaid lend from and after 
said January 8th, 1852. | 
Now, it will be noticed that none of the defendants to the cross 
bill of ‘William Dunlap et. al.,: have denied that the field notes were 


Bl ante-datel dy M. T. Johnson, nor that the date was changed; ner de any 


of the defendants to the cress bil deny. that Henry Beaumont had : said 
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certificate in hie possession for the owner untdl the 9th of March, 1852, 
when he delivered the same to M. T. Johnson to locate and took Johnson's 
receipt and contract, which is dated March 9th, 1852—Johneon 
to locate said unconditional certificate. Said allegations in the cross 
bill of William Dunlap et al. were material, and were not denied 
either positively or upon information and belief, and the failure to 
deny these material averments is an admission of the facts contained 
in such averments, and such admission is conclusive against the 
pleader. 

Story’s Eq. Pl., Sec. 605. 

1 Johns. Ch., (N. Y.) 107. 

See Hunter vs. Bradford, 3 Fla. 285; Barrow vs. Bailey, 5 Fila. 23. 

2 Lea, (Tenn.) 667. 

Robinson ve. Stewart, 10 N. Y. 194; Jackeon vs. Hart, 11 Wend, 

(N. Y.) 349, per Savage Ch. J. 

See Hoboken Bank vs. Beckman, 33 N. J. Eq. 53. 

Sayre vs. Fredericks, 16 N. J. Eq. 205. 

Parkman vs. Welch, 19 Pick. (Mass.) 234. 

Hudgins vs. Kemp, 20 How. 52. 

The act of February 10th, 1852, Vol. 14, Gen. Laws Tex., p. 72, 
(found in Pase. Ann. Dig., Vol. 1, p. 239), reads as follows: 


AN ACT RELATING TO LANDS IN PETERS COLONY. 


Whereas, the president of the Repnblic of Texas, by. -virtue of an 
act of the Congress of the Republic, entitled « An act granting lands 
to emigrants,” dated February 4th, 1841, and a joint resolution of 
said congress, approved January 16th, 1843, to modify the | 
of said act, entered into four contracts bearing date, the first contract | 
August 30th, 1841; the second, November 20th, 1841; the third, 
July 26th, 1842; ‘end the fourth contract January 20th, 1843, 
making together one contract with W. 8S. Peters and others, his 
associates and assigns and legal representatives, to colonize nnd settle 
a portion of the then vacant domain of said Republic, lying upon the 
Trinity and Red rivers, being in said contracts particularly deecribed 
by metes and bounds, and commonly called Peters Colony. Begin- 
ning at a point on Red river, in said fourth contract particularly 
defined, and running thence along the extreme eastern boundery of 
said grant, eouth one hundred miles; thence west one hundred and § g 
sixty-four miles; thence north to Red river; thence down said river J) 
by its course to the place of beginning; and 
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1852, Whereas, said contractors, W. 8. Peters and others, their heirs or 
peeing selves by articles of association, into a company, known and des- 
cross ignated by the name and style of the “Texas and Land 
enied Company,” and in pursuance of said laws and contracts have entered 
ire to upon eaid colony and surveyed a large portion thereof—as is shown 
ained __by their maps of survey—and have settled upon the lands so surveyed 
t the | a large number of emigrant families; and 
Whereas, it is proposed that said company shall relinquish to the 
State of Texas al] the rights and interests accruing and belonging to 
them by the contracts aforesaid, except such rights and interests as 
- 23. are hereinafter reserved to said company, and grant to the colonists 
by them settled as aforesaid, the fight to locate their claims arising 
fend, under the act of January 21st, 1850, relating to Peters Colony, upon 
the lands which by said contract are claimed to belong to said con- 
tractors, or their assigns, whereby said company allege they ‘will be 
_ divested of a large amount of rich and valuable lands, and receive 
| therefor an equivalent in lands of less value; also to release said 
colonists from the payment of a large amount now alleged to be due 
. 72, from them to said company for surveying fees, and generally for the 
relief of said colonists and company, and to settle, adjust and 
effectually quiet the titles to lands in said colony or grant; therefore, 
. ° * * . 
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ands (Art. 850.) That all the lands lying within the limite and 
m of boundaries of said colony, and which by said contracts were reserved 
sion® and set apart to the parties of the second part thereof, their as- 
tract | sociates and legal representatives, until the end of five years from 
hird, - and after the first day of July, 1843, shall continue to be reserved 
848, and set apart for the purposes herein named, for the term and space 
_ his of two years and six months from and after the passage of this act, 
attle and shall remain and be held by the State of Texas for the purposes 
‘the | herein provided until the expiration of said term. And the com- 
ibed missioner of the General Land Office is hereby prohibited from 
issuing patents to any land located in said colony, other than those 
lands located and surveyed by said colonists, and returned, as herein- 
3 after provided, to the Commissioner of the General land office, as 
4 # lands to which they are entitled as colonists, and those located and 
J surveyed, or caused to be surveyed therein by said company or their 

® assigns, in virtue of said certificates to be issued as aforesaid to said 
y 


se 
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conspamy, a6 provided for in the first section of this act, and all/old 
surveys excepted vy said colony contracts, located and surveyed be- 


fore the date of said contracts, unless by the authority of the decree 


of some court of competent jurisdiction; and the rights or remedies 
in law or equity, of those who may have made locations or surveys 
of land within the limits of said colony contracts, shall not be im- 
paired or changed by the passage of this act; provided, however, 
that one half of the lands acquired by said company in virtue of the 
provision of this act, shall be alienated by them within ten years 
after the passage of this act. 


J. P. Smith testified (Record, p. 472), “The land in controversy 
is within the limits of the Peters Colony Reservation.” 


By the numerous decisions of the Texas Supreme Court,a location 
within the bounds of Peters’ Colony Reservation was absolutely null 
and void. 

Moreland vs. Atchison, 24 Tex., 167. 

-S. C., 19 Tex., 303. 
., This reservation expired 10th August, 1854. 

‘Kimmell vs. Wheeler, 22 Tex., 84-86. 

State vs. Delesdenier, 7 Tex., 76. 

_ Also Note 410, Pase. Ann. Dig., 240, citing authorities. 

Fowler vs. Aldridge, 24 Tex., 184. 

Stewart vs. Cook, 62 Tex., 522, 


Fourth. Assignment : | : 

' “The court erred ‘in not finding that the pretended location of said 
Rutledge certificate upon the land in controversy wes not 

and ‘perfect, so as ‘to give the owners of said certificate a right in the 
land, until after the 10th of February, 1852, at which time and from 
themeeforward ‘until ‘1854, the land in controversy was reserved from 
location; and in‘not finding that during the year 1852, and up to 
the ‘19th of March.of that year, the said certificate was in the hands 
of Henry Beaumont and had not been applied or appropriated to the 


land in controversy. 
Proposition under Fourth Asesignment : 


‘A location dates, not ‘fromthe time of the survey of the land,‘but J 


from the date of the application of the certificate to the survey. 
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Thie proposition is directly decided by the Supreme Court of 
Texas in the ease of Stewart vs. Oook, 62 Tex., 522. The court in 
this case say: 

“ A survey dates from the date of the 
tificate to it, and if, at the time of the 


a survey, the land 


tion ceased and the land n became subject to location, 
could result from the former location.” 

The act making the reservation took effect on the 10th day of 
February, 1852. The location and survey might have been made 
before the certificate went into the hands of Johnson. Locations and 
surveys, in the early days of Texas, were frequently made without 
placing certificates in the hands of the surveyor, but the Ru eer- 
tificate could pot have been in the hands of the surveyor at the time of 
the location and survey. Henry Beaumont testifies that the certificate 
was not placed in Johnson’s hands until some time during the 
spring of 1852, and thinke it was in March, 1852. (See testimony 
of Henry Beaumont, cited under last preceding assignment). The 
contract or receipt is attached to the testimony of J. P. Smith, 
signed by M. T. Johnson, dated 9th day of March, 1852, and set 
forth in preceding assignment. This document unquestionably 
bears a true date. What could have been the motive of the parties 
to give it a falee date! The testimony of J. P. Smith, to the effect 
that there was another contract between Henry Beaumont and M. T. 
Johnson with reference to the location of the T. P. Rutledge certifi- 
cate, dated, according to Smith’s recollection, some time in the year 
1850, does not militate against this position, but rather confirms 
it, for it shows the certificate must have gone into Johnson’s hands 
at a time subeequent to the making of the contract in 1850, other- 
wise the entire transaction would have been evidenced by one and 
the same writing. It seems that the date of this receipt or contract 
is conclusive as to the time when Johnson received the certificate. 


This receipt or contract is a genuine document. Henry Beaumont 


testifies that a document of this character was made between him and 
Johnson, and signed in duplicate; he kept one copy, Johnson took 
the other copy. (See Henry Beaumont’s testimony, Rec., 60-61). It 
came from the custody of J. P. Smith, administrator of the estate of 
M. T. Johnson, deceased. Smith testified that he found it among 
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the papers of Johnson about ten or fifteen years ago; that he was 
well acquainted with the handwriting of M. T. Johnson, and that 
the document is in Johnson’s handwriting. (See Smith’s testimony, 
Rec., 434). 


Fifth Assignment. 

The court erred in not finding that the location of said T. P. Rut- 
ledge certificate on the land in controversy, if ever of any validity, 
was abandoned and forfeited by the acts, conduct and negligence of 
the owners of said certificate. 


First Proposition Under Fifth Assignment. 

All parties admit that M. T. Johnson located the unconditional 
T. P. Rutledge certificate on the: land in controversy, and controlled 
that file. This gave him the right to alter or withdraw it and direct 
the survey, and do all other acts in the selection of lend for appro- 
priation under the certificate. 

Commissioner Walsh testified “That prior to 1873 there was a 
custom of the Land Office to permit locators, agents, attorneys, 
owners or parties controlling claims and locations to withdraw cer- 
tificates or other papers without demanding any authority except 
letters or statements, oral or written, that they controlléd such cer- 
tificate, and to relocate them.” (Record, p. 272). 

Where such a custom exists it is equivalent to a power of attorney 
to make entry thereof, to alter or withdraw it, and direct the survey, 
and to do and perform all other acts in the selection of land for 
, appropriation of the certificate. 

Gault ve. Galloway, 4 Pet. [85] 338. 


M. T. Johnson withdrew the unconditional certificate from the 
files of the General Land Office in 1857 for relocation. 


W. C. Walsh, Commissioner of the General Land Office, testifies ‘J 
that the old wrapper of File No. 692, Robertson third-class—the land | 


‘ 
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e was in contest—formerly containing the unconditional T. P. Rutledge 
i that | certificate for 320 acres of land surveyed in Tarrant county, has 
mony, faint endorsement in pencil, which was read by him two years ago 
under a strong glass, as follows: -‘Unconditional certificate with- 
drawn by M. T. Johnson, agent for claim, December 14, °67, for re- 

_ location,” and that such endorsement ordinarily would have been 
Rut- —_—s made by the Commissioner or Chief Clerk of the Land Office for the 
| purpose of showing that the certiffcate had been withdrawn. (See 
ce of | W.C. Walsh’s testimony, p. 271.) 


| A. B. McGill, for a number of years connected with the Land 
_ Office, and part of the time chief clerk, testifies that Francis M. 
tonal =| White was commissioner of the Land Office in 1857, Robert G. 
‘olled | Elgin was chief clerk in the office that year, and was con 
lirect | gueh chief clerk in ssid ‘office until the close of the war; that he is 
ppro- well acquainted with Robert Elgin and well acquainted with his 

_ handwriting; that the said endorsement in pencil on said old wrapper 
vas & is in the handwriting of the said chief clerk, Robert Elgin, and is in 
heys, the following words and figures: ‘Unedl. withdrawn by M. T. 
cer- Johnson, © e ° December 14, ’57, for re-location,” 
tcept and that the endorsement is such as were made by the commissioner 
cer- or chief clerk. (See McGill’s testimony, Record, p. 288.) 


“ [t is further shown by the testimony of W. O. Walsh that under 
“Y the ect of August, 1856, creating the court of claims, it was the 
op _ custom or practice of the Commissioner of the Land Office to regis- 
ter all unpatented land certificates of the classes named which were 

then on file in the Land Office and to present such certificate to the 

_ Commissioner of Claims tor his action. Each certificate so regis 

’ tered was given a number in the margin of the register. This num- 

ber was marked upon the certificate, generally preceded by the letters 
“M. G. L.” (abbreviation of the word “ marginal”). At timeof his 
he examined the original T. P. Rutledge anconditional 


evidence of registry by the Commissioner of the Land Office. in the 
register kept for that purpose. (See Walsh’s testimony, +) 
The Commissioner of the Court of Claims aleo kept a register 
| book (now an archive of the Land Office), a column of which was 
412 used to show by whom a certifivate was presented for approval.. The 
@ entry in this column shows that the unconditional T. P. Rutledge 


certificate and did not find it marked with any marginal number of | 


og 
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certificate was presented by M. T. Johneon. (See W. C. Walsh’s tes- 
timony, Exhibit D, Record, p. 272) 


At the date of the issuance of patent to the heirs of John 
Childress, deceased, June 11, 1868, Joseph Spence, the then com- 
missioner of the Land Office, being apprised of the fact that the 
Childress patent covered the same land as the Rutledge, himeelf 
made examination of the Rutledge file, and also nmde examination _ 
in connection with A. B. McGill, then chief clerk in the Land | 
Office. The Rutledge certificate was not at this time in the Land 
Office. (See Joseph Spence’s testimony, Record, p. 251.) 


Commissioner Walsh testified that the endorsement on the wrap- 
per now containing the Rutledge certificate shows an examination of 


_ the file was made September 27, 1875, and on May 1, 1879, by clerks 


in the office, and that the certificate was not in the Land Office at the 
time of such examination. (See Walsh’s testimony, Rec. p. 273). 


At the time of the application of W. A. H. and Thomas H. Miller 
for a duplicate of the T. P. Rutledge, in 1876, the certificate was not 
in the Land Office. (See W. A. H. Miller’s deposition, ). 

W. H. Lawrenee, a witness for defendants, testifies that at the re- 
quest of E. M. Daggett, in the year 1876, he examined Daggett’s 
title papers and found the 7. P. Rutledge certificate‘-among them. 
(See W. H. Lawrence’s deposition, p. 82). ! 

J. P. Smith testified that in the year 1879 or 1880, he, being the 
attorney of Daggett at that time, was hunting the certificate, and 
finding it out of the Land Office, had Daggett to make search for it, 
and he, Daggett, took it out of his safe and gave it to him. (See J. 
P. Smith’s testimony, Rec., pp. 428, 429). 

Smith advised Daggett to have the certificate retarned. Commis- 
sioner Walsh testifies as to the manner in which the certificate got 
back to the files. He says: ‘Some two or three years since, in ex- 
amining the files | found the certificate in the file and was surprised 
to ao find it. If it had been restored to the file in a proper manner 
the date of the restitution, and by whom restored, would have been 
stated and signed by the chief clerk or commissioner on the certifi- 
cate.” (See Walsh’s testimony, Rec., pp. 278, 274). 

The answer of the defendant, the Texas and Pacific Railroad Com- | 


pany, charges I. R. Worrall with “ surreptitiously ” handling the >, 7 
T. P. Rutledge certificate. From the above it seems the certificat 
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Against all this evidence we have the testimony of ©. G. Payne, a 
witness for the defendants, to the effect thas he saw the certificate in 
the files at the Land Office in January, 1868. The testimony of this 
witness on other material points, is contradicted, and we submit it is 
unreliable upon the point in question. But admitting thet the Rot- 
ledge certificate was in the Land Office in January, 1868, we find 
that at the date of the issuance of the Childress patent, to-wit; on 
the Lith day of June, 1868, as before shown, both the Commissioner 
of the Land Office, Joseph Speuce, and his chief clerk, A. B. McGill, 
made careful search for the certificate and it was not then in the 
Land Office. There being no evidence tending to show that from 
this time on, until 1879 or 1880, at which time the certificate is 
found in Daggett’s possession, that the certiticate was ever in the 
Land Office, it will be presumed that Daggett had possession of the 
certificate from 1868 to 1879 or 1880. 


This evidence clearly establishes an abandonment of the survey. 
Johnson vs. Eldridge, 49 Tex., 50. 

House vs. Talbot, 51 Tex., 463. 

McKinney vs. Grassmeyer, 51 Tex., 382. 

Wiles vs. Wynne, 26 Tex., 44. 

Booth ve. Upshur, Id., 73. 

Patrick vs. Hamilton, 38 Tex., 338. 


In the last cited case it is held that where a party hed withdrawn 
the certificate from the surveyor’s office for ten years and the land in 
the meantime had been loeated by another party, that it would be 
presumed that the file had been abandoned. 


The burden was clearly upon the owners of the certificate to 
negative, if they could, the inference that arises under the faete, that 
M. T. Johnson withdrew the certificate under the and with 
the consent of the owners. In the language of the Sapreme Court 
of Texas in a similar case: “The circumstances, so far as 
by the evidence, are consistent with that and there is no 
evidence which suggests the idea that the withdrawal was effected by 
unauthorized persons, or for purposes inimical or adverse to the in- 
terest of the defendants; and if such were true, the onus was upon 
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a stranger would have the effect to protect the land from location by 
another.” 
Atkinson vs. Ward, 61 Tex., 386. 


Laches of Complainants Miller et al. 

The ow ners of the T. P. Rutledge certificate negligently permitted 
the T. P. Rutledge file in the Land Office to remain in the condition 
above mentioned for more than sixteen years before the patent issued 
to the heirs of John Childress, deceased. They failed to apply for 
a duplicate certificate or to have the Commissioner of the General 
Land Office to change his rulings and the entries and endorsements 
upon the wrappers, or show reasonable diligence in procuring a 
patent on the Rutledge file, and made no effort whatever in following 
up their incipient title, which commenced, as they claim, in 1852. 

Patrick vs. Hamilton, 38 Tex., 338. 


Laches as a Bar to Relief. 

The legul title to the land in controvery was vested in the owners 
of the Childress partent when it was issued, to-wit: June 11, 1868, 
and because of the complainants Millers’ and their co-appellants’ 
laches in not taking steps sooner to divest this legal title, equity will 


refuse relief. 
Walet vs. Hoskins, 68 Tex., 419; S. C. 63 Tex., 213. 
S. C. 2 Am. State Reports, p. 501 and note p. 505. _ 
Bowman vs. Wathen, 1 How. 189; 17 Pet. 235. 


For more than thirteen years after the land was patented to the 
heirs of John Childress, deceased, nothing toward avoiding and set- 
ting aside this legal title was done by the ‘Millers or their co-ap- 
pellante. Witnesses who were then living and could in all proba- 
bility have told when and by whom the Rutledge certificate was 
withdrawn from the Land Office have died, notably Johnson and 
Daggett, and other evidences of these facts have been obliterated 
by time, and surely those who claim an equitable title as against 
- this long standing legal title, should not profit by their supineness. 
It is apparent that from 1852 to the present time the Rutledge 
location has not been free from objections made to its validity by 


the officers of the General Land Office, and the Rutledge certificate 4 


has been duplicated by those claiming it, and this duplicate located | 
in Refugio county and patented for more than twelve years, and 
this patented land sold by Eliza Ann Foster et al. with the assistance 
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of the Millers, appellants in this case, and the Commissioner of the 
Land Office of the State of Texas certainly would not be justified or 
authorized by any law in granting s patent on the land in contro- 
versy to those who claim under this Rutledge certificate, for to do so 
would give them twice as much land as was authorized under such 


_ Certificate. And if it be contended that Daggett had title to the 


land in controversy by reason of the location of the Rutledge certifi- 
cate upon the same, he only had an equitable title to the land so 
located, and Daggett’s acquiescence in this legal title vested by the 
Childress patent, from June 11, 1868, and his keeping the Rutledge 
certificate in -his possession, in his safe, as testified to by Lawrence 
and Smith, and out of the Land Office for so many years, was and is 
a complete estoppel against him and those claiming under him, from 
asserting its validity. 

The propositions and statements under this assignment have been 
urged against all claimants of the certificate and location. We will 
now refer to the acts and conduct of each of said claimants sufficient 
to show an abandonment of the location as against them. 


If the title, as we contend, is in the heirs of Eliza Ann Foster, the 
application for the duplicate certificate made by her to the Commis- 
sioner of the General Land Office in the year 1876, the issuance and 
delivery of the duplicate in the name of T. P. Rutledge, by the com- 
missiouer to her, and the location and survey, and of the 
lands in Refugio county, Texas, (Record, p. 380), and the sale by 
Mrs. Foster and Thomas and W. A. H. Miller of the land in Refugio 
county, are conclusive of the right of Eliza Ann Foster and her heirs 
from claiming any further interest .«nder the Rutledge certificate, 
located on the land in controversy. It is immaterial what interest 
Mre. Foster (formerly Rutledge) had in this certificate. Whether 
the will was legally set aside and the certificate, upon the death of 
T. P, Rutledge, vested in her under the laws of distribution, one-half 
interest—regarding it as community property—or one-third interest 
—regarding it as the separate estate of Thomas P. Rutledge, or euch 
interest as was inherited from her son, Wm. P. Rutledge, or whether 


Y\ it was a life estate under the terms of the will, or a fee simple under 


the will; in order that she might enjoy such interest she had a right 
to locate and obtain a patent on land, otherwise her interest would 
have been no benefit to her, and if she had the right to locate land 
with the certificate, she had the right to raise and float the certificate, 


git 

2 sag SP 4 
is oe At Ay) eh v4 ' . 
OO a eee 


and in the event of its loss, to apply for and obtain a duplicate, and 
to locate such duplicate upon such land as she might eelect, and to 
abandon all other locations and surveys. She exercised this right in 
a fair and proper manner, by obtaining a duplicate, it appearing that 
the original had been withdrawn for re-location in 1857, and never 


again heard of by her; and when she found from the endorsements . 


made on the files in the Land Office that the land had been patented 


under the Childress certificate she very properly located the duplicate 


in Refugio county and procured a patent on it to the heirs of Thomas 
P. Rutledge. ) 

Again, the Constitution of Texas, of 1876, Art. 14, eec. 2, con- 
tained the following provision: “ All unsatisfied genuine land 
certificates now in existence, shall be surveyed and returned to the 
general land office within five years after the adoption of this Con- 
stitution, or be forever barred.” This provision made it imperative 
upon some one to locate and return the certificate to the general 
land office, otherwise it would be forever barred. If, as contended 
by the appellants, Thos. H. Miller et al, in their bill, (See record, 
p. 121.) and in their brief (p. 129) it is true that the life estate of 
Eliza Ann Foster did not fall in, nor did the right of poesession 


accrue to them, until her death in 1881, then it certainly was 
the duty of Mrs. Foster to protect the interest of the remaindermen, 
and it was her right to preserve her life estate inthe certificate, by 
locating 1t within the time prescribed by the Constitution. 

It has not been explained by the answer filed by the Texas and 
Pacific Railway Company et al, when or how E. M. Daggett became 
possessed of the T. P. Rutledge unconditional certificate, which it 
_ was charged in the cross bill of the appellants that he possessed from 
prior to 1868 until 1880. The evidence of Smith and Lawrenee, 
ebove quoted, shows that Daggett did have this unconditional certif- 
icate in his possession and in his safe for several years. The 
evidence of Spence and McGill chows that it was out of the Land 
+ Office in 1868 —at the time of the patent under the Childrees survey. 
Now the question presents itself to tis, that if Daggett was Claiming 
that the Ratledge location during this time was a valid location, why 
did he keep the land certificate out of the General Land Office when 


the Constitution and Jaws of Texas demanded that it should be on | 
file in that office. It is certainly inconsistent with the theory that | 


he claimed the land under that location. It is certainly the strongest 
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evidence of the fact that he had acquiesced in the legal title being 
in those owing the Childress patent. A party having possession of 
a title paper of this kind and under these circumstances, ought cer- 
tainly to account for such possession by showing when and how he 
obtained it. 

If it be said that E. M. Daggett did not. withdraw the Thos. P. 
Rutledge unconditional certificate from the General Land Office of 
Texas, nor anthorize ite withdrawal and the abandonment of the 
location made on the land in contest, and that as to him such with- 
drawal and abandonment was without authority, then we contend 
that by accepting the said certificate and keeping it in his possession 
as testified to by Brinson and Smith, he ratified the unauthorized 
withdrawal and acquiesced in the abandonment of said location. 

Story on Agency, Ninth Ed., Sec. 240; 258. 

Law vs. Cross, 1st Black, (U. 8.) p. 539. 

Daggett could not, by “holding his peace and apparent acqui- 
eacence,” have the benefit of such act and a right to locate the said 
certificate on other lands “if he saw it profitable, and retain a right 
to repudiate if otherwise.” 


Sizth Ass.gnment : 

The court erred in not holding that the location of the said T. P. 
Rutledge certificate on the land in controversy, if ever of any validity 
was forfeited under the act of the Legislature of the State of Texas‘ 
of November Yth, 1871, by the failure of the owners of said certificate 
to return it to the General Land Office of the State of Texas within 
eight months from the of said act. 

The act of November 29th, 1871, (2 Pasc. Dig., Art. 7007-7098), 
reads as follows. 

Art. 7096. In all cases of the location and survey of lands, by 
virtue of any genuine land certificate, including headrights of the 
first, second and third class, bounty warrants, serip, and all other 
valid land certificates, warrants and scrip, the certificate by virtue of 
which the location and survey is made, shall be returned to the 
General Land Office with the field notes, within the time 
by law for returning field notes; and the withdrawal of such certifi- 
cate from the General Land Office shall render such location and 
survey null and void; provided, that when a certificate has been 
located in part, and returned to the General Land Office, the party 
owning or controlling such certificate may withdraw the same for the 
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| purpose of locating the unlgsated balance thereof; and it shall be the 
duty of the commissioner of the General Land Office to endorse on 


every certificate thus withdrawn the amount of land already located, 
of which field notes have been returned and are on file in the General 
Land Office; and such withdrawal shall not in any manner impair 
the validity of the location. 

Art. 7097. In all locations and surveys of land heretofore made 
by virtue of any such certificate as is specified in the first section 
of this act, and in which the field notes have been returned to the 
General Land Office, and the certificate hy virtue of which the survey 
was made is not on file in the General Land Office, nor has been 
withdrawn for location of unlocated balance, as is provided for in the 
first section of this act, such certificate shall be returned to and filed 
in the General Land Office within eight months from the passage of 
this act, or the location and survey made by virtue thereof shall be 
null and void. And in all locations heretofore made, in which the 
field notes have not been returned to the General Lund Office, they 
shall be so returned within the time prescribed by law, and shall be 
accompanied by the certificate by virtue of which the survey was 
made, or such location and survey shall be null and void. 


Art. 7098. In all cases when the field notes of surveys of land 
heretofore made have been, from any cause, withdrawn from the 
General Land Office, the same shall be returned to said office within 
twelve months after the passage of this act, or such survey or surveys 
shall be null and void. And in all cases when field notes shall 
hereafter be withdrawn from the General Land (flice, the same shall 
be returned thereto within twelve months from the date of with- 
drawal, or such survey or surveys shall be null and void. 


This statute has been construed by the Supreme Court of Texas 
in the following cases : 

Johnson vs. Eldridge, 49 Tex., 507. 

Snyder vs. I. & G. N. R. R., 52 Tex., 307. 

Snyder vs. Methvin, 60 Tex., 489. 

Ward vs. Atkinson, 61 Tex., 385. 

The T. P. Rutledge unconditional certificate was a headright cer- 
tificate of the third class, and the location of it was made befote the 
passage of the above cited act. The field notes and certificate had 
been returned to the General Land Office on the 4th day of October, 
1852. (See Record, pp. 262-263.) 
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? The testimony shows that the certificate was withdrawn by M. T. 
1 Johnson from the Land Office in 1857, for re-location, and we think 
, 4 it eufficiently appears that the certificate was never again in the 
1 | Land Office until the year 1880, when, upon the advice of J. P. Smith, 
r attorney for Daggett, Daggett took the certificate out of his safe and 
gave it to Smith to be returned to the Land Office. 

e At the time of the issuance of the patent to the heirs of John 
n Childress, deceased, to-wit : on the 11th day of June, 1868, Joseph 
- Spence, Commissioner of the General Land Office, and A. B.: McGill, 
ry his chief clerk, being apprised of the fact that the Childress patent cov- 
n ered the land in controversy, then made a careful examination of the 
1e T. P. Rutledge files, and the T. P. Rutledge unconditional certificate 
*| was not among the papers of the file. There is not s particle of 
of evidence in the record showing that from this time—11th June, 
be 1868—to the time when Smith received the certificate from 

he in 1879 or 1880, the T. P. Rutledge certificate was in the Land 
ey | Office. This being the case, the eurvey of the land in controversy, 
be if ever of any validity, was forfeited by the failure to comply with 
a8 the requirements of the act, in not returning the certificate to the 
Land Office within eight months after the passage of that act. 


Seventh Assignment : | 
The Court erred in holding that the title to the land in controversy 
was and is vested under and by virtue of the T. P. Rutledge uncon- 
*y* | ditional certificate, the proof showing that the superior title to said 
land was and is vested under and by virtue of the patent iseued by 
| the State of Texas to the heirs of John Childress, deceased. 
| Paden ccr pie | why thisiinle atk wash a. 
the whole record, and has been presented under other 

and will be further presented in the subsequent portions of this 
brief, and therefore we do not present argument and authorities at 
| this point. ) 


| 
nad 
| 
| Eighth Assignment. 
| 
| 


| The court erred in not finding that these intervenors, appellants, 
did show title in themselves to an undivided one-half of the land in 
| controversy, patented to the heirs of John Childress, and entitled to 
an accounting with the other defendants, and partition of the land. 
bone Having heretofore presented in this brief the facts and circum- 
stances connected with the location of the T. P. Rutiedge certificate 


he 
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upon the land’ in controversy, such facts and circumstances as we 
think will show that said location was not valid, or, if ever valid, was 
forfeited in law, we now come to a discussion of the title to the land 
under the Childress location. 

It is admitted by the bill filed by Thos. H. Miller et al (Record, 
p- ), and also by the answer of the Texas and Pacific Railway 
Company and ite co-appellants, that the land, a part of which is in 
controversy herein, is correctly described in the cross bill -filed by 
Ww. Dunlap et al, and that the patent for said land was issued to 
the heirs of John Childress, deceased, on the 11th day of June, 1868, 
and that said patent was issued by virtue of headright certificate No. 
187, for one league and labor of land ; that the certificate was issued 
by W. S. Hotchkiss, Commissioner of Claims of the State of Texas, 
on the 9th day of March, 1860, to the heirs of John Childress, 
deceased, and that in the issuance thereof, said Commissioner of 
Claims was acting under and by virtue of the act of the Legislature 
of the State of Texas, approved February 13, 1860. The defendants, 
Texas and Pacific Railway Company and its co-appellees, however, 
deny that the effect of this grant of said certificate was an act of 
sovereign grace, and intended as a gratuity to the persons then in 
being, answering the description of heirs of John Childress, deceased, 
as alleged in the cross bill of Wm. Dunlap et al. They allege in 
substance that the certificate was granted by the Legislature of the 
State of Texas to discharge a legal obligation existing upon the part 
of the State to John Childress and his wife, Mary Ann Childress, by 
reason of their immigration and settlement in Texas and their resi- 
dence as colonist prior to March 17, 1836 ; that proof of these facta 
were placed before the Legislature by the Oommicsionst of Claims, 
and the Legislature then recognizing the right in law of said John 
‘Ohildress and his wife, or their heirs, passed the act directing the 
Oommirsioner of Claims to issue said certificate for a league and 
labor of land, and therefore community property of John Childress 
and his wife, and not the separate property of the heirs of John 
Childress, to-wit ; John and George Childress. : 

The heirs of John Childrees—John and George—taking under 


the legislative t of the State of Texas, would take all of the 
title to the lands secured by virtue of that certificate. 
McKinney vs. Brown, 51 Tex., 94. : 
Cansici vs. laCoste, 20 Tex., 269. 
Todd vs. Masterson, 61 Tex., 619. 
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A temant in common.of e land certifieate hes a right to maken 
location for his own benefit to the extant of his interest. | 
Parker vs. Spenler, 61 Tex., 155. 
Farris vse. Clifford, 50 Tex., 356. 
Glascuck vs. Hughes, 55 Tex., 479. 
Galveston City Company vs. Scott, 42 Tex., 535. 


By reference to the testimony of J. M. ‘Williams, County Surveyor, 
and the exhibit which he attaches, (See exhibit A, attached to 
Williams’ testimony before T. P. Martin, p. ) it will be seen 
that quite a number of locations were made in Tarrant under 
the Childress certificate, all at the same time, vis: 23d June, 1867, 
before the location of the land in . These first mesitioned 
locations were made in the name of I.'R. Worrall and J. W. Hayne 
The location of the land in ‘wes made in the name of 
I. R. Worrall on the 28th of May, 1868. ‘We say that wedo not 
know what interest Haynes had in the location with Worrall, bat 
the fact that his name was not used in the location upon the land 
in controversy indicates that the locations were made in a,different 
right, and that the location of the land in con was made for 
the benefit of his wife, Adaline 8. Worrall. This is supported by 
the recitals in the deed from Adaline and I. R. Worrall to Daggett, 
to the effect that the land was her separate estate. 


The evidence shows that John Childress, Sr., died about the year 
1836, leaving a wife, Mary Childress, and two chilaren, John and 
George. Sometime afterwards the widow, Mary Childress, married 
one Miles Johnaon, and by him hed one child, named Mary. Prior 
to the passage of the above act granting the certificate, both Mary 
Johneon (formerly Mary Childress) and Miles Johnson died, the said 
Mary leaving as her only heirs at law said John and George Childress 
and her daughter Mary, by Miles Johnson. 

John A. Green, an attorney at Austin, Texas, procured the.John 
Childress certificate to issue to the heirs of John Chiidress, deseased, 
and afterwards John Childress, the son above mentioned, eonveyed a 


one-third interest in this certificate to John A. Green, in eon- 


sideration of Green’s services in procuring the certificate, and John 

A. Green conveyed this intexest to Adaline 8. Worrall. The cer- 

tificate was located in part upon the land in controversy in the early 

oe and was patented to the heirs or John Ohildress June 
Ith 


1868. On the September 90th, 1860, I. R and Adsline 


Worrall undertook to convey the land and premises as the separate 
property of Adaline S. Worrall, to E. M. Daggett. 


The deed reads as follows: 


The State of Texas, 
Travis County. Know all men by these presents: That 


we, the undersigned, I. R. Worrall and Adaline 8. Worrall, his wife, 
State and County aforesaid, for and in consideration of the sum of 
three hundred dollars ($300.00) to us in hand paid by E. M. Daggett, 
of the County of Tarrant, same State, the receipt of which is hereby 
acknowledged, bargained and sold, and by these presents alien, 
transfer and convey unto him, the said E. M. Daggett, a certain 
tract or parcel of land lying and being situated in Tarrant County, 
State aforesaid, near the town of Fort Worth, and described as 
follows: | 


Beginning at the southwest corner of B. F. Cowley and northwest 
cor M. A. Jackson surveys, thence with Jackson's west line to the 
northwest corner of P. T. Welsh survey, 1,344 varas; thence west 
with said Welch’s north line to his northwest corner, on the east line 
of the S. C. Jennings survey, 1,344 varas; thence north with eaid 
Jennings’ east line—1,344 varas -to his northeast corner—the south 
line of M. Baugh; thence east 1,344 varas to ‘the beginning, con- 
taining 320 acres (three hundred and twenty acres) more or less, 
being the same land on which the said Daggett now lives, and which 
was patented to the heirs of John Childress, deceased, patent Nu. 511, 


dated June 17th, 1868, for 1,809 square: varas, the said land being — 
the separate property of the said Adaline S. Worrall, as evidenced by | 
deeds from John W. Childress and Geo. Childress, the heirs of said | 


John Childress, deceased, to John A. Green, for one-third of the 
certificate for one league and labor granted to John Childress’ heirs, 
‘and said Green’s deed to said Adaline 8. Worrall for the said one- 
third of said certificate, which patent and deeds being of record in 
said County of Tarrant, are hereby referred to and made a part of 
this deed, together with all and singular the rights, hereditaments and 
appurtenances to the same belonging or in anywise incident or 
appertaining; to have and to hold to him, E. M. Daggett, his heirs | 
and assigns forever, free from all just claim or claims of any and all | 


persons whemeocever claiming or to claim the same. 
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In witness whereof, we hereunto set our hands and several seals, 
thie 80th day of September, A. D. 1869. 


(Signed.) I. R. Worzatt, (Seal.) 
Witness: A. H. Jonneon. Avatimg 8. Worratt. (Seal.) 


Before me, the undersigned Notary Public, in and for the County 
and State aforesaid, duly commissioned and qualified, on this day 
personally appeared I. R. Worrall and Adaline 8S. Worral, his wife» 
to me well known to be the individuals described and who executed 
the foregoing conveyance, and they acknowledged to me that they 
executed the same for all the uses, purposes and consideration therein 
stated, and the said A. S. Worral, wife of the said I. R. Worrall, 
acknowledged to ine that she had signed, sealed and delivered the 
same for all the uses and therein stated, and declared the 
same to be her act and deed, and that she had willingly signed the 
same and wished not to retract it. 

In testimony whereof, I hereunto set my hand and affix the seal of 
my Office, this 30th day of September, A. D. 1849. 


(Official Seal.) (Signed.) S. W. Corin, 
Notary Public; Tarrant Co. 
State of Texas, | 
County of Tarrant. I, A. G. Walker, Clerk of the Court 


of Tarrant county, Texas, do hereby certify that the within and fore- 
going deed was filed in my office for record, together with the 
United States internal revenue stamp thereon amounting to 50 
cents, at 44 o’clock of October 11th, 1869, and duly recorded in 
Book K., p. 409. 

Witness my official seal and signature this 11th day of October, 


1869. (Signed) A. G. Watxzs. 
(Official Seal.) Co. Clerk, Tarrant Co., Texas. 
Filed August 14th, 1885. J. M. Hamrerrerp, 
Clerk District Court. 
It will be seen that the above is a deed made by a married woman 
for the purpose of conveying her It is not made 


and acknowledged in accordance with the statutes of the State of 
Texas, then in force, relating to the conveyance by deed of the 
separate estate of a married woman. 

The act of April 30, 1846, of the State of Texas, being an act 
in which the wife has an 
interest, is as follows (Pasc, Dig. Art. 1003): 
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That when a hueband and his wife have signed and sealed any 
deed or other writing purporting to be a conveyance of any estate 
or interest in any land, slave or slaves, or other effects; the 
property of the wife, or of the homestead of the family, or other 
property exempted by law from execution, if the wife appear before 
any judge of the supreme or district court, or notary public, and 
being privily examined by such officer, apart from her husband, 
shall declare that she did freely and willingly sign and seal the said 
writing, to be then shown and explained to her, and wishes not to 
retract it, and shall acknowledge the said deed or writing so again 
shown to her to be her act, thereupon such judge or notary shall 
certify such privy examination, acknowledgment and declaration, 
under his hand aud seal, by a certificate annexed to said writing to 
the following effect or substance, viz: 


State of Texas, 
County of.......... ‘ Before me.............. Judge of, or 


WENGE 8 oy sve tgp ce , parties to a certain deed or writing bearing 
date on the... .day of........ and hereto annexed, and having been 
examined by me privily and apart from her said husband, and having 
the same fully explained to her, she, the said.........acknow 

the same to be her act and deed, and declared that she had 

signed, sealed and delivered the same, and that she wished not to 
retract it; to certify which Chante Ah aay en ew ae 
this...... day of .......... A. D.. 

But any certificate showing that the requisites of the law have 
been complied with shall be as valid as the form here prescribed; 
, and such deed or conveyance, so certified, shall piss all the right, 
title and interest which the husband and wife, or either of them, 
may have in or to the property therein conveyed. 

This statute has been repeatedly construed by the Supreme Court 
of Texas. 

See Cross vs. Evarta, 28 Tex., 532. 

Berry va. Donley, 26 Tex., 746. 

Longton vs. Marshall, 59 Tex., 296. 

Johnson vs. Bryan, 61 Tex., 625. 

Loenly vs. Adameon, 48 Tex., 621. 

The acknowledgment of Adaline 8S. Worrall to the deed was 
defective in that the deed was not explained ‘to her by A. W. Collins, 
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the officer before whom the acknowledgment purports to have been 
taken ; nor was she examined privilyand apart from her husband by said 
officer; nor does the certificate of said officer show these facts. 
From the authorities just cited, it will be seen that the defect in the 
acknowledgment is fatal, and the deed is wholly inoperative as a 
deed of conveyance of her separate estate. 

As said in the case of Johnson vs. Taylor, 60 Tex., 364: “The 
privy examination, acknowledgment and declaration before an officer, 
as required by the statute, is the essence and foundation of the obli- 
gation of a married woman’s deed.” In the case of Looney. vs. 
Adamson, it was held that “parol evidence was not admissible to 
show that a deed was voluntarily executed by the wife, the officer’s 
certificate not showing that there had been a privy examination and 
acknowledgment.” 

The certificate of L. W. Collins, the officer who took the acknowl- 
edgment of I. R. and Adaline S. Worrall, is prima facie evidence of 
what he did in-regard to that matter, and this certificate, as just 
stated, cannot be contradicted by parol; but if the acknowledgment 
of the execution of any instrument in writing be properly made and 
defectively certified, any party interested would have an action in our 
court to obtain a judgment correcting such certificate; but in all 
such actions the instrument must be properly executed and acknowl- 
edged, although it may be defectively certified, and upon the com- 
plaining party showing these facts our courts would correct the 
certificate by decree. (See Johnson vs. Taylor, 60 Tex., 360). But 
this would require a direct proceeding by the party entitled under 
such facts to a decree. 

There is no cross-bill of the defendants, the Texas and Pacific 
Railway Company et al., alleging such facts as will show that Mrs. 
Worrall did properly execute and acknowledge said deed to make it 
valid under our law, nor is there any evidence in the record that 
Collins, the Notary, did anything else except what is shown from his 
certificate. If then, there are any equities arising from the manner 
in which that deed was executed and acknowledged, they have not 
been proven and established by evidence in this case eo as to afford 
the defendants an equitable defense or relief. 


Ninth Assignment. 

The Court erred in not finding that the claim of these interven- 
ors, Appellants, under said patent, was not barred by the statute of 
limitations. 
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First Proposition under Ninth Assignment : 

If the patent to the heirs of John Childress, deceased, carries title 
to the land in controversy, the defendants, The Texas & Pacific 
Railway Company et al, cannot prescribe under the Rutledge loca- 
tion. The statute of limitations does not run against the State. 
The act of limitations, Art. 3200 Rev. Stat. Texas, provides as fol- 
lows : 

“The right of the State of Texas shall not be barred by any 
of the provisions of this chapter.” 


Passing upon this point the Supreme Court of Texas says: 
“On general principles, and by the express provisions of the stat: ‘te, 
its limitation does not run against the State. And it is well sett! 4, 
in cases like the present, that the statute does not commence to’ un 
against a party claiming under the government until the r+ ght 
accrues to the claimant.” 

Smith vs. Powers, 23 Texas, citing with approval 

Lindsay vs. Miller, 6 Pet. 666-673. 

Childs vs. Chalk, 4 Bibb, 554. 

Also see 28 Texas, 560. 


As no right accrued to the intervenor Appellants, under the Chil- 
dress certificate, to the lands until the date of the location of the 
certificate and survey, which was on the 28th day of May, 
1868 (Record p. 356) the statute of limitations could not have com- 
menced running until then, and Adaline 8. Worrall being the owner 
of the part of the Childress certificate used in making the location, 
at the time of such location and survey, no limitations would ran 
- against her by reason of her coverture. She died on the 4th day 
of November, 1870. (Record p. 145.) 

Second Proposition under Ninth Assignment : 

At the time of such location and survey and patenting of the 
land by virtue of the certificate in the name of the heirs of John Chil- 
dress, deceased, the statute of limitations was and had been suspend- 
ed for several years, and so remained suspended until the 30th of 
March, 1870. Sec. 43, Art. 12 of the Constitution of the State of 
Texas, of 1869, is as follows: : 

“The statute of limitation of civil suits were suspended by the so- 
calied act of secessiow of the 28th day of January, 1861, and shall be 


considered as suspended within this State until the acceptance of | 


this constitution by the United States Congress.” 
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This constitution was accepted by the Congress of the United 
States by an act to admit the State of Texas to representation in the 
Congress of the United States, approved March 30th, 1870. 

Section 14, Art. 12, of the same constitution, contains the fol- 
lowing, with reference. to coverture of married women, as affecting 
the question of limitation: 

“The rights of married women to their separate property, real and 
personal, and the increase of the same, shall be protected by law, and 
married women, infants and insane persons shall not be barred of 
their rights of property by adverse possession or law of limitation of 
less than seven years from and after the removal of each and all of 
their respective legal disabilities.” 

These provisions of the constitution have been construed by the 
Supreme Court of Texas in several cases. In Grigsby vs. Peake, 57 
Tex. 148, the provision suspending the statute of limitations is held 
not in conflict with the constitution of the United States, and that 
the statute of limitations was suspended in Texas from January 8th, 
1861, to March 30th, 1870, and that if a married woman was under 
disability so that the- rtatute had not begun to run prior to the 
adoption of the constitution, she had full seven years after its 
removal within which to sue. {t has also been held that the heirs 
of a married woman have a like period after her death. before the 
bar of the statute is complete. 

It clearly appears then that the statute of limitations did not begin 
to run against these intervenor ts, by reason of the statute 
of limitations being suspended by the Constitution of 1869, until 
80th of March, 1870, and until the 4th day of November, 1870, the 
date of the death of Mrs. Worrall, by reason of her coverture. 


Third Proposition under Ninth Assignment. 
The possession of the defendants, Texas and Pacific Railway Com- 


pany et al., was not continuously held for a period sufficient to bar 
the right. 

We will first consider the case with reference to the possession of 
E. M. Daggett, under whom the defendants, the Texas and Pacific 
Railway Company et al., claim title. 

(The testimony of the witnesses will be made more by 
referring to the map of Daggett’s Addition to the City of Fort 
Worth, attached as an exhibit to the answer of the defendants, 
Record p. 154.) 
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The evidence shows that E. M. Daggett had actual possession of 
the land in controversy, claiming the same under the T. P. Rutledge 
certificate, in the spring of 1855. (Record pp. 404, 444, 480, 483.) 

About the year 1870 the enclosure of Daggett contained about 
250 acres, about 100 acres of which was fenced and in cultivation as 
a farm; the remaining portion was used as a pasture. The entire 
100 acres in the field, except perhaps an acre in the southwest corner : 
of the field, was north of the Texas and Pacific ninety-seven and one- 
half acre donation (the land claimed by the defendants, the Texas 
and Pacific Railway Company.) The pasture land included the 
ninety-seven acre Texas and Pacific donation, and that part of the 
Childress survey lying south of the donation. Daggett’s residence 
was situated near the north Jine of the Childress survey, and after 
the sub-division, as will be hereafter shown, into lots and blocks and 
streets, was situated on block B6, which is bounded as follows: 
on the north by Tenth street, on the east by Main street, on the 
south by Eleventh street, and on the west by Houston street. The 
testimony shows that the pasture fence was removed about the year 
1870. The farm was never in cultivation after its sub-division into 
lots and blocks. 


In the year 1872 E. M. Daggett sub-divided that part of 
the land then in his actual possession into town lots and blocks, 
streets and alleys, and sold lots with reference to such sub-division, 
and from thenceforth abandoned both the actual and the constructive 
possession of the land in controversy, except the possession of his 
residence block. ; 

The time at which he sub-divided the land, making it an addition 
to Fort Worth it fixed with certainty, both by the testimony of 
witnesses and by documentary evidence. 

W. A. Darter testifies as follows : “1 was employed by E. M. 
Daggett to sub-divide a part of his survey, the land in controversy; 
it was the year 1872, I think, that I surveyed a part of his tract into’ 
blocks, lots and streets; I first made a survey of a few blocks and 
lots north of, and adjoining the Texas and Pacific 97-acres donation 
at the foot of Houston and Main streets; I afterwards made a sur- 
vey in said year 1872, embracing between forty and fifty "blocks, 
about 200 feet square each, mostly, and surrounded by streets three 
of which were eighty and the rest sixty feet. wide, embracing thet 
part of Daggett’s Survey lying north of said railroad donation and 
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east of Throckmorton street. Throckmorton is the next street west 
of and next to Houston street and rune parallel with Houston Street; 
I made a map of his addition surveyed by me as above, and he sold 
lote and blocks by seid map; he.aold a lot to me; the deed is.dated 
December 14, 1872; the consideration expressed in the deed is $860, 
and the property ie described in said deed as follows: + Known on 
the map of Daggett’s addition as lot No. 9 in block No. 6, from the 
land donated to the railroad, and known on the map as block Ne. 5, 
and eaid block lies on the weat side of Houston street, and said Jot 
No. 9, bought by W. A. Darter, is the southeast corner lot of aid 
block, and fronts 25 feet on Houston street, and runs beck west- 
wardly st right angles to said Honston street, 100 feet in uniform 
width, and fronts a aixty-feet street on the south 100 feet; enid deed 
was recorded in Tarrant county twice; first on the 17th day af De. 
cember, 1872, in book O, pages 885 and 836, and again on May 2, 
1879, in book O, pages 391 and 392, I paid the most, if not all, of 
the consideration expreased by surveying and making for him s.map 
of the land heretofore named.” (Record p. 452.) 

Witness K. M. VanZandt testified that he a lot from 
E. M. Daggett in 1872; the deed is dated September, 1872. “It 
calls for lot 8, in block 2, Daggett’s addition, between Main and 
Rusk streets.” (See K. M. VanZandt’s testimony. Record p. 470.) 

He (Daggett) continued to sell lots from 1872 up to the time of 
his death. (Record p. 452.) | 

We will now examine to what extent Daggett maintained hie 
actual possession after sach sub-division, As before atated, in 1872, 
at the time of the sub-division, he had only actual possession of the 
land on the north side of the 974 acre Texas and Pacific donation. 
There is some little difference among the witnesses as to the exact 
date when the farm fence was removed, By a great preponderance 
of evidence a large of the fence was shown to have been 
removed in the year 1872 and 1878, and all parte of the feaee taken 

away during the year 1874. We will take the witnesses of the 
dtendants, Tens and Psi Raley Company o slo show whem 
the fence around the farm was removed. 

R. J. Cone, a witness for defendant, testified: “There wase brick 
houee bailt down on Houston street but a short distance, say seventy 
or eighty yards, may be not eo far, on the north side of where the 
present Texas and Pacific railroad track now is, and it was there be. 
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fore the railroad came, but I do not recollect how long. If I am not 
mistaken, Eph Turner had a store in it in 18738. I don’t think there 
was much, if any, fence around Daggett’s farm when Turner kept 
such store. There might have been a fence around it in the early 
part of 1873, I don’t know that 1 can state what became of all the 
rails, but I can say what became of a part of them. Some of them 
were carried to the Hirshfield place, about three miles west of Fort 
Worth, between Clear Fork and West Fork. I don’t know who 
hauled said rails to the Hirshfield place. I don’t know what be- 
came of the rest of them, only I got a portion of them myself, 500, 
which I hauled myself. My recollection is, that I got them off the 
string of fence which ran up the road, that then was, and which is 
now, Houston street. I do not think there was any fence standing 
in 1873 near where the depot now is at the southwest corner of the 
farm.” (See testimony of R. J. Cone, Record, 778.) 


This witness, Cone, rented Daggett’s farm in 1872 and was the 
last tenant that ever cultivated it. 

H. L. Umphries, a witness for the defendant, testified: “TI think 
it was in the winter of 1873 that they commenced taking down the 
fence around the farm, and that they finished in 1874; that is my 
recollection; there was no pasture fence when I went there in 1871; 
there was a part of the inside of the field in grass land, used as a 
pasture, but there was no fence separating it from the field; I think 
there were probably 100 acres enclosed in the field; I guess all of the 
field was on the north side of the railroad, but the latter may have 
cut a little off the southwest corner of the field; I hauled some of the 
rails away from the farm fence in the winter of 1878 from the east 


' boundary line of said field near Andy Chambers; I hauled them toa 


place across the river about one-half a mile east of the land in con- 
troversy and put them around another farm; I probably hauled two 
or three thousand of said rails; I left the eouth boundary string of 
said fence, probably some part of the latter string had been hauled 
away; I also left some part of the east boundary string of said fence; 
I think the north string of said feuce was then gone.” (See testi- 
mony of Umphries, Record, 477). 

John L. Purviss, witness for defendant, testified: « Durihg the 
time he was renting from Daggett Cone lived at Daggett’s old house, 
where the old boisd’arc tree is, between Houston and Main street; I 
think he lived there more than a year; I think he lived there two 
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years and may be more; I do not know what years they were; Kit 
Koker was a negro; Kit’s house was west of Houston street; his en- 
closure contained two or three acres; I think his enclosure was off 
the Rutledge survey and on the Jennings survey; Kit did liveat one 
time on the Rutledge survey in the kitchen in the old 
homestead; during the war he was a hired servant of Daggett’s; no, 
I don’t know that he ever lived elsewhere on the land in controversy; 
[ could not say that he ever rented from Daggett at all; he culti- 
vated land in Daggett’s field; he has never cultivated any land in | 
said field since the land was platted by Daggett into lots, blocks and 
streets that 1 know of; I don’t think Cone has ever rented and culti- 
vated any of said land since it was cut into blocks and streets.” 
(See testimony of John L. Purviss, Record, 463). 


J.C. Terrell, a witness for defendant, testifies ae follows: “It 


* was platted off in blocks to conform to the streets of the city, and in 


blocks 200 feet square, with streets 60 and 80 feet wide, and alleys; 
the lots, so far as I know, on Main and Houston streets, were 25 by 
100 feet, and on the other street were He made many 
sales and gifts of lots and blocks after platting said land, and prior 
| to the coming of the railroad; he commenced said sales and 
| gifts immediately upon platting of said lands. In making such sales, 
he sold by lote and blocks, and called for streets by their number. 
He sold a lot on Rusk street to Jennie Thompeon, intending to locate 
the w————e part of the town in that locality. This was about the 
year of the railroad execitement, and about two or three years before 
the railroad came. At that time Rusk street was open. They had 
ceased to cultivate the land, and the fence had been removed or was 
in a dilapidated condition.” (See testimony of J. C. Terrell, 
Record, 4386). 

G. Nance, a witness for the defendant, testified as follows: “The 
railroad excitement was first about June, 1872, and in 1872-3. I am 
inclined to think, in 1878 Daggett platted off his land into lots, 
blocks and streets and sold some. He did not cultivate his land any 
longer after he laid it off into blocks and streets; there was a part of 
the survey, s wedge-shaped strip, in the southwest corner that was 
not enclosed in the pasture or in the farm. Capt. Daggett’s old 


residence was situated near the north boandary line of the Childress 


. I recollect Porter King, Eph Turner, and 2 lot of them, 
building down at the foot of Houston street. King’s building was, 
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I think, of stone; I cannot recollect in what year they were built; 
I don’t think they were built in 1872; I think they were built there 
in the summer of 1873.” (See testimony, Record, 444). 


E. M. Mitchell, a witnesses for the defendant. testified : 

“At the time Daggett moved off his home place and went to 
Hirshfield’s, the improvements on said home place consisted of a box 
house residence and some cabins, I think.” (See testimony, Record, 
414.) 


W. D. Hall, a witness for the defendant, testifies: 

“ His homestead was on what is now Block B 6, lying between 
Main and Houston, Tenth and Eleventh streets. I am governed bya 
bois d’ arc tree in his yard, now there. ll the fence around the field 
and homestead was gone about two years before the railroad came 
here.” (See testimony, Record, 440.) 


C. B. Daggett, a witness for the defendant, testified: 

“I think all the improvements contained on the residence property 
were in said block after the property got into a town shape; I 
recollect Nicholas Darnell lived in said residence; I do not recollect 
what year it was; I think Darnell kept a boarding house there; I 
think my brother, just for old acquaintance sake, gave him the rent 
of the place; I do not know that there was any fencing or outhouses 
on the land except on said residence block, though there might have 
been some renters living in outhouses; nothing like a field was kep* 
up; he cultivated no part of it after that time.” (See testimony, 
Record, 404.) 

E. E. Deggett-never resided at his home place after the year 1872 
or 1873. We again quote from the testimony of defendant’s 
witnesses. ~ 

E. B. Daggett, defendant, testifies: 

“T left in 1870; came back again in 1872 and found him living 
Frank Adams’ on the southeast corner of the survey, his (E. M- 
Daggett’s) wife having died while I was away this last time. When 
I came back the farm was rented out, but I cannot tel] to whom 
was repted, that is, [do not now remember to whom it was sented, 
could not say who then occupied the homestead; I was here on 
visit and remained @ very short time; I returned again in the epr 
of 18765; I found my father living with Mr Hirshfield.” (See testi- 
mony, Record, 488.) | 


O. B. Daggett, a witness for the defendant, testifies: 
“At the time Capt. Daggett lived with Hirshfield the latter lived 
part of the time in the forks of the Trinity river, two miles from 
the land in controversy, and a past uf the time in Fort Worth, where 
Mrs. Ryan now lives, close to, but not on the land in controversy; he 
lived with the Hirshfields not over three years, if he lived there that 
long; he was living there at the time of the death of Hirshfield; 1 do 
not recollect in what year Hirshfield died; he (E. M. Daggett) some- 
times lived with Frank Adams; made him short visits; he staid there 
part of the time, but his things were at Hirshtield’s, and he called 
the latter his home; I can not say whether it was between 
1872 and 1880 that he lived at Hirshfield’s and around; I cannot 
recollect the date; after the time he divided the land into lote and 
blocks up to the time of his death E. M. Daggett. lived 
altogether at his residence two or three months, or somewhere about 
that time. After ’s wife died he lived with Hirshfield s 
while; Hirshfield’s wife was his step grand-daughter.” (See testi- 
mony, Record, 406.) 

G. Nance, a witness for defendant, testifies as follows: 

“TI could not tell when all of Daggett’s fencing was removed; it 
was'pretty well broken up about the time he laid the land off in. lots 
and blocks, and laid off streets, but he kept some cow pens and horse 
lots on the west side as long as he lived at tlie old house; I think 
Gen. Darnell lived at that house a while, and I think before the 
railroad came; | think Daggett kept it rented to different. parties at 
different times; I think the wife of E. M. Daggett died about the 
year 1871, but I can not be positive about the dates, and I don’t 
know what date he went to Hirshfield’s. (See testimony, Record, 444.) 

J.C. Terrell, a witness for the defendant, testified as follows: . “I 
think after ’s wife died he sort of broke up his homestead in 
Fort Worth, but he kept it rented out as a wagon yard and for their 
purposes; he lived with Frank Adams, Eli Mitchell, John Hirshfield 
and his son, E. B. Daggett; he died at the latter’s house.” (Record, — 
p- 486.) 

R. J. Cone, a witness for the defendant, testifies as follows: «] 


cultivated it (the farm) in 1871 and 1872; I wae on said farm et the 


time of the death of his wife; E. M. Daggett, at the time of her 
death, was living at his\old home place, on said. tract, bat I.do not 
know that I can designate the block by number ; it is now between 
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Main and Houston streets ; the enclosure around said place, inclad- 
ing his residence, garden, hieven and cow lot, must have embraced an 
acre and a half or two acres; after the death of Mrs. Daggett said 
enclosure remained one year or more around said garden, house and — 
lot ; Daggett lived there something over a year after the death of his 
wife; after his wife died Mr. Frank Adams and his wife came there 
and kept house for him; they were there when I left in October or 
November, and I then moved over Sycamore ; after Frank Adams 
left there he moved over to the present Bill Boaz place, and Daggett 
went with them. (See testimony, Record, 478.) 

When Daggett lived with Frank Adams on the tract of land on 
the southeast corner of the survey, the property upon which Adams 
resided belonged to Adams. 

A. J. Chambers, a witness for the defendant, testifies: “ After his 
wife died he lived with Frank Adams at the place now known as the 
Bill Boaz place on the southeast part of the Childress survey, which 
place Frank Adams owned at that time; old Capt. Daggett gave 
said place to his grandson, E. M. Turner, and the latter had sold it 
to Capt. Daggett’s stepson, Frank Adams.” (See testimony, 
Record, 455.) 

E. M. Daggett died on the land owned by his son, E. B. Daggett. 

Henry C. Daggett, a witness for defendant, testifies: 

“Previous to Hirshfield’s death, E. M. Daggett gave to defendant, 
E. B. Daggett’s wife, five acres of the land in controversy,which E. B. 

tt improved and upon which E. B., Daggett was living at the 
time of Hirshtield’s death; after Hirshfield’s death, Capt. E. M. 
Daggett went and lived with E. B. Daggett on said five acres up to 
the time of his (E. M. Daggett’s) death. (See testimony, 407.). 

E. M. Daggett seems to have had, at one time, an office on the 
land in controversy at the Waverly house. 

The defendants have not offered any proof to show the exact date 
when this house was built, except as is shown by A. J. Chambers, a 
witness for the defendant, who testifies: “There was some houses 
built on the Daggett addition about 1875, used and claimed by 
other parties, but the money was furnished by Daggett. The Wa- 
verly was built, I think in 1876, after the railroad came.” See testi- 
mony, Record, 455.) 

J. P. Smith testifies: « About 1876, E. M. Daggett built several 
houses on different parts of the survey. (Testimony, Record, 428.) 
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Nor, except as above, does it definitely appear when E. M. Dag- 
gett built the other houses mentioned by some of the witnesses as 
owned by him. At the time he left his residence in 1873, the tes- 
timony of several witnesses shows that there were. no impeoyements 
owned by him on the land except on the homestead block. 


The testimony of the defendants’ witnesses, as quoted above, shows 
substantially the condition of the land in controversy with reference 
to its occupancy from 1872. 


There is some other testimony brought out by the defendants in 
the direct examination which would seem to show a different state 
of facts with reference to the time at which actual possession by 
Daggett of the field was lost. This seems to have arisen out of the 
confusion with reference to the time when the sub-division of the 
field was made into lots, blocks and streets, and the time when the 
Texas and Pacific Railroad reached Fort Worth. This sub-division 
has been clearly shown to have been made in 1872, the time at 
which Daggett made the first deed to the Texas and Pacific Railway 
Company. By a comparison of the testimony on the direct and 
croes-examination, it will be seen that the witnesses for the defend- 
ants have invariably changed their testimony ard have testified 
to the effect as hereinbefore quoted. 


K. M. Van Zandt, a witness for defendant, on his direct examine- 
tion testified that the fence around Daggett’s farm was taken away 
after the railroad came here, and that in traveling in that 
direction in the year 1876 he had to go around the southwest 
corner of Daggett’s farm. Afterwards this witness came back upon 
the stand and voluntarily corrected his testimony, stating: “I have 
refreshed my memory. The time referred to by me when I rode 
around the southwest corner of the fence and saw the fence as stated, 
was not when the railroad was being constructed here, but was when 
the permanent line of said road was being located, and this was in 
1872 or 1873. (See Record, 470.) 


Henry C. Daggett, witness for defendant, upon cross examination 
said: “ Upon refreshing my mind, I am satisfied that in anticipation 
of the railroad coming here and prior to its coming here, and some- 
time between 1872 and 1876, about the time he made the donation 
to the Texas and Pacific Railway Company, he (meaning E. M. Dag- 
ge‘t) gave away and sold lots. (See testimony, Record, 408.) 


eee eee 


an addition to the City of Fort Worth, and from thenceforth lote and 
blocks were sold off by number. (Record, 452, 482, 488.) 


J. P. Alford, a witness for the defendant, in his direct examina- 
tion stated that at the time of the railroad grading Daggett had s 
fence around his farm, but this witness fixes the time when the fence 
was removed by other portions of his testimony. He says, I think 
it was about the time his enclosure fence went down when he cut 
his property into lots, streets and blocks. This witness admits that 
he is a poor hand at recollecting dates. His testimony justifies this 


statement. He fixes the date of the death of Mrs. K. M. Daggett to. 


have been after the railroad came here, when it is shown to have 
been in 1871. 


The following important facts are gathered from the record in this 
case ; 

That sometime prior to the year 1871, E. M. Daggett, then in 
possession of the land in controversy, had under fence about 250 
acres. (Record, 442.) 

That 100 acres was in cultivation on the north part of the survey. 
(Record, 442, 477, 405.) 

That the balance under the enclosure was in pasture situated on 
the south side of the survey. (Record, 442.) 

That on the 20th day of August 1872, E. M. Daggett executed 
a deed to the defendant, the Texas & Pacific Railroad Company, con- 
veying to them 97 acres of land 407 varas in width, running in 
length across the survey from east to west, situated 375 varas north 
of the south line of the survey. (Record, 425, 459, 470.) 

That the fencing around the pasture was removed eome time prior 
to the year 1871, (Record, 471.) 

That there is no evidence in the record showing any actual poe- 
session of any part of the land situated on the south sideof the Texas 


‘& Pacific 97 acres after the removal of the pasture fence, which oc- 


curred, as stated, sometime prior to 1871. 


That there was no actual possession taken by the Texas & Pacific 
Railroad Company of their 97 acres, or any part of sanie, until some 
time in the year 1876. (Record 440, 448, 456:) : 


That the 100 acres of cultivated land situated iihdinadipaneadl 


the Texas & Pacific 97 acres was in the latter partiof the year 1872 
platted off by E. M: Daggett into blocks, streets and alleys, and made 


| 
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That after platting the cultivated lend as mentioned 
identity as a farm, and was never again cultivated, and 
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That after ee a REM NES 
Block B6, Daggett’s Addition to the City of Fort Worth, and was sit- 
uated between Main and Houston streets and Tenth and Eleventh 
ee ee eee eee (Record 440, 438, 
4387, 454, 415, 406.) 

That E. M. er home place in ‘the year 
1873 to the home of Frank Adams and lived with him; that Adams 
owned the place. (Record 408, 481.) 

That after leaving Adams’ house, E. M. Daggett lived with John 
Hirshfield, whose place was not situated on the land in controversy. 
(Record, 483.) 

That E. M. Daggett moved from Hirshfield’s to the home of E. B. 
Daggett, his son, on Block 155 Daggett’s Addition, and after 
with his son three or four years, died at the house of the son, E. B. 
Daggett. (Record, 481, 453.) 

That it does not from the record in this case that E. M. 

at any time after leaving his home place on Block B6 Dag- 
gutt’s Addition, resided om any part of the land in conteoventy thts 
owned by him. 

That the Waverly House, in which it is claimed he had an office, 
was not built until the year 1876. (Revord, 457.) 

That the record does not disclose actual continuous possession of 
any lot or lots of Daggett’s Addition, or any part of the land in con- 
troversy, from the time of his removal from his home place in 1878 
to the date of his death in 1888, by E. M. Daggett or his tenants, 
excepting the home place on Block B 6. 

That i upon the platting of said land E. M. 
commenced selling off and giving away lots and blocks. (ieord, 
488.452.) And at the time of the commencement of this suit lots 
owned by other to this suit—intervened and 
seperated said home block B 6 from the balance of the:ssid land in 
controversy, excepting lots 6, 7, 9, 10, 11, 12, 18, 14, 16.and 16, of 
Block C 6, which are separated by Main street, 80 feet. wide:from 
said home block, and also the said lots in Block C 6 are separate 
from the balance of said land in controversy by intervening lots 
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owned by strangers to this suit.. (See Exhibit P and Map, Record, 
154.) 


Block B C, from the time of Daggett’s removal therefrom. were 
restricted in their right of ion to the limits of said home 
block. (Record, 481-477-406-437-467.) 

That the time when the defendant, the Gulf, Colorado & Santa 


Fe Railroad Company, took active possession of the lands in con- — 


troversy, purchased by them from E. M. Daggett, does not definitely 
appear, nor does it appear when they took possession of the land 
conveyed to them by subsequent deeds of said E. M. Daggett. 

$ 


ARGUMENT. 


We contend that when the land was platted off by E. M. Daggett 
in 1872, into lots, blocks and streets, and made an addition to the 
city of Fort Worth, and intervening lots and blocks between the 
in actual possession, and the other parts of the land not in actual 
possession, was sold off to other parties ; that the constructive posses- | 
sion of that part not in actual possession was thereby lost. As shown 
by the foregoing statement the actual possession by Daggett after 
the platting was limited to the “home place,” on ana B 6, for 


several years. 
We further contend that; the renting out of the home place— Block 


- B6—from 1878, to tenanté whose right of possession extended only 
at the time | 


to the limits of this block, he (Daggett) not having 
actual possession of any other portion of the block, also broke the 
continuity of his-possession. 

In the case of Read vs. Allen, 53 Tex., 158, the court says: 
‘When one holding a deed to land described by metes leases part of 
said land to a tenant by syjecified metes, then the possession of said 
tenant is only co-extensive with the bounds specified in the lease, 
and not. with the whole tract.” 

We understand this to be the correct rule. 

Texas Land Co. vs. Williams, 51 Tex., 61. 

Cunningham vs. Fradzen, 26 Tex., 34. 

“We cannot conceive upon what ground,” says the court, “a 
landlord, who by a lease has restricted the possession and use of his 
tenant by metes and bounds to a part:of a. larger tract, can claim 


That the tenants of said E. M. Daggett, who occupy said home 


2’. «2 ee i ak 


oO Fx a ef wt 


NEE TNE RE a AEE 


sy 


i 


that his tenant’s a under such « lease oxtenddeto that which, 
bp che: tans of dhe lethipiveetleti eh satehadiomaaal eo4. 

The question of the continuity of adverse possession was before 
court in these cases, and they bear directly upon the point in this 


Fourth Propoition under Minth Ansgamont | 

The continued actual or constructive, which may ee 
been held by E. M. Daggett in the land in controversy, was broken 
by the conveyances, at the times af such conveyances made by said 
Daggett to the defendants, the Texas & Pacific Railway Company 
and the Gulf, Colorado & Santa Fe Railway Company, to the extent 
of the land conveyed. 


STATEMENT UNDER THIS PROPOSITION. 


By deed dated August 20, 1872, filed and_ recorded January,, 20, 
1873, on page 448 of Book O, Tarrantcounty records, E. M. 
conveyed to the defendant, the Texas & ree nes ee 
97 acres, being a strip out of the land in controversy 400 varas 
width, running through from the east line to the west line of the 
Childress survey, the south line of said strip being 875 varas north 
of the south line of said survey. (Record, 425, 459,470.) 
E. M. Daggett afterwards made a deed of the same 97 acres to the 
Texas and Pacific Railroad Company dated October 81, 1875, 
describing it by metes and bounds as follows: “97 acres, a part of 


- the John Childress survey, within the corporate limits of the city of 


Fort Worth, beginning at s mound and stone for corner 565 varas 
south of the northeast corner of the said John Childress survey; 
thence north 87 west 1846 varas to a mound and stone the northeast 
corner of a tract of 109 acres of land deeded to said railway company 
by T. J. aud G. Jennings; thence south 407 varas to a mound and 
stone for corner; thence south 87 east 1846 varas a. mound and 
stone for corner; thence north 407 varas to the place of beginning.” 
(See stipulation of counsel, No. 2, second clause, record, page 507, 
and in connection also see record 147, XXV, — 
XXXV.) 


The defendants, the Texas and Pacific Railway Company; have - 


paid taxes on this 97 acres: «for all years from 1874 to 1676 both 
inclusive, except the taxes for 1886, not yet paid.” (Record, p. 465.) 


= 5 8— 


‘The Texas and Pacific Railway Company did not take possession of 
the 97 acres of land or any part thereof until sometime in the year 
1876. (Reeord, pp. 440, 448, 456.) 

There was several months elapsing between the dxed of E. M. 
Daggett to the defendant, the Gulf, Colorado and Santa Fe Railway 
Company, and the time of the taking possess‘on of the land by the 
company. Their first deed was made by him on the 6th day of 
December, 1880, and conveyed the following described property: 
«* Known and designated upon the map of the plan of the city of 
Fort Worth as Blocks F1, F2, F3, F4, L1, L2, L8, G1, G2, G8, G4, 
M1, M2, M3, being all that part of Daggett’s Addition to the city of 
Fort Worth embraced between Jones and Pecan streets, and between 
the Texas and Pacific Railroad Company lands on the south, and the 
north line of the John Childress enrvey, embracing all the land in- 
cluding the streets, and a triangular piece of ground which is not 
numbered.” (Record, p. 149). 

Other deeds were made by him to this company about this time, 
the dates of which and the property thereby conveyed will appear by 
reference to schedule “Y.” (Record, p. 154). 


The Gulf, Colorado and Santa Fe was completed to Fort Worth : 


some time during the year 1881. (Record, 457). The exact date 
when they took possession of the land first conveyed does not 


appear, nor does it appear at what time, if ever, they took posses- 
sion of the land conveyed in the other mentioned deeds. 


ARGUMENT. 


It was incumbent upon these parties to show the precise time at 
which they took possession and the manner, extent and character of 
their possession. They are setting up a defense of limitation, and 


the barden of proof is upon them to show all the facts necessary to 


make out the defense. The brief made out by each of the defend- 


ants, the Texas and Pacific Railway Company et al., cannot be 
regarded otherwise than as extremely vague, indefinite and inconclu- 


sive, both as to the time, character and extent of E. M. 


| possession after the time of platting up the Jand in 1872 to the com- 
mencement of this suit. If there be any doubt on any fact 


to be proven the law presumes that the posression of the land 
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be overcome by another ‘ 

Grube vs. Wells, 34 IIl., 148. 


Hifth Proposition Under Ninth Assignment. 

The continued adverse possession having been. broken st’ the 
times and in the manner shown in the propositions 
under this tof error, su disabilities of the heirs 
of Adaline 8. Worrall vated settanranbaieelia cael: 2905 se? 


run as to them. 


STATEMENT AND ARGUMENT. 

Mrs. Adaline Worrall died on the 4th day of November, 1820. 
At the time of her death, Alezine Dunlap, a sisier of Mrs. Worrall, 
under whom the intervenor defendant, Virlinda Tilney, claims title, 
was under the disability of coverture, having married Wm. 
in 1838. She remained under disability until the 24th day of 
October, 1883, the time of her death. Any break in the contin. 
uity of between the 4th day of November, 1870, and 
the 28d day of October, 1888, would prevent the statute of limita- 
tions from again running as against Mrs. Virlinda Tilney, until 
the 24th day.of October, 1888. 

John Cook, » brother of Mre. Worrall, under whom the isiter- 

venor John Cook, a minor, claims title, died in August, 1878) 


: hii Ieee dheaenatialiae: Mhcaiamaaten occurring after August; 


1873, per ri aarti a taecteere co TEM MR she 
reason of his minority. 


Matilda Fell, a sister of Mrs. Worrall, was married in 1842, and 
remained married until her death, on the 28th of April, 1877. 
Manvia Graham, her daaghter and only heir, was married in the 
year 1873, and remained under disability of coverture until April, 
1886. Breaks in the continuity of occurring after the 
4th day of November, 1870, the date of Mrs. Worrall’s death, or 
after the 28th day of April, 1877, the date of Mrs. Fell’s. death, 
woald prevent the running of the statute as against Mrs. Graham 
ead John Graham. (See stipulstion of counsel, No. 2, third clause, 
mae TRAN CRRA RI Nt 
Record 216 (twenty-fourth). | 7 : 


| Sixth Proposition Under Ninth Assignment. 


. If it is found that these. intervenors are cteteiniaeemeinataals 
the defendants, the Texas and Pacific Railway Company et al, the 
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statute of limitations does not run between them, the law being that; — 
the possession of one tenant in common is _— as the pueesenton 


of all. 
Moody vs. Butler, 63 Tex., 210. 
Towerly va. Henderson, 60 Tex., 297. 
Teal vs. Terrell, 58 Tex., 262. : 
We here present the eleventh and twelfth assignments of error 


out of their order, and the tenth assignment is postponed for consid-. 


eration hereafter. 


Eleventh Assignment. 

* The court erred in not holding and finding that the recitals in the 
deed from I. R. and Adaline S. Worrall to E. M. Daggett, of 30th 
of September, 1869, to the Jand in controversy, established the fact 
without further proof that the land at the time of that pretended 
deed of conveyance was the separate property of Adaline S. Worrall, 
and established the fact of the existence of the deed from John and 
George Childress to John A. Green, and of the existence of the deed 
from John A. Green to Adaline S. Worrall. 


Twelfth Assignment. 


- The court erred in not finding that the presumption that the con- 


veyance from John A. Green to Adaline S. Worrall vested title in 
the community of I. R. and Adaline S. Worrall, was rebutted by the 
facts and circumstances connected with the execution of that deed, 
as pleaded and proved by the parties. 


_ The deed from Adaline S. Worrall. to E. M. Daggett contains the — 


following recitals: (Record, p. 89.) 
“ Being the same land on which the said Daggett now lives, and 


which was patented to the heirs of John Childress, deceased, patent 


No. 511, dated June 17, 1868, for 1,806 square varas; the said land 
being the separate property of the said Adaline S. Worrall, as 
evidenced by deeds from John Childress, deceased, to John A. Green, 
for one-third of the certificate for one league and labor granted to 
John Childress’ heirs, and said Green’s deed to said Adaline 8. 
Worrall, for the said one-third of said certificate, which patent and 
deeds, being of record in said County of Tarrant, are Prt ‘referred 
to and made a part of this deed,” ete. | 
We contend that this recital is sufficient evidence that the 7 
in controversy was the. separate estate of Mre. Adaline 8. Worrall, 
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both on the grounds of estoppel and as evidence of the facte recited 
in this deed. 

Tho recital of one deed in another binds the partes and those who 
claim under them by matters subsequent. | 

Carver vs. Jackson, 4 Pet., 82. 
- Crane vs. Lessee of Morris, 6 Pet.; 611. 
: Howard vs. DeLeon, 5 Tex., 244. 
« Kimbrongh vs. Hamilton, 28 Tex., 561. 

Peters vs. Clemons, 46 Tex., 115. 


rings ve. Bank, 10 Pet., 264. ; * 
Doory ve. Gray, 8 Wallace, 802 , 


Do the recitals in this deed conclude the defendants, the Pei 
and Pacific Railway Company et al., by’ way of estoppel? The 
defendants, the Texas and Pacific Railway Company, argue that if 
the deed was not binding upon her as a conveyance of the property it, 
is an absolute nullity. and that she would not, in any event be re- 
garded as a party or privy to said deed. 

‘ It will now be necessary to consider the attitude of these defend- 
ants with respect to the title. If the Childress location is held to be’ 
superior to that of the T. P. Rutledge, then instead of claiming 
under the deeds from the heirs of John Childress, as 

they are compelled to rely upon those deeds for their title. 
John Childress, Jr., was an heir of John Childress, Sr., and was } en- 
titled to a half-interest in saidcer tificate,and as shown by the 
heretofore, John Childress conveyed to John A. Green one-third of 
the certificate and John A. Green, in May, 1867, conveyed thie one- 
third to Adaline 8. Worrall. 

Now we make the inquiry, what title have the defendants, the 
Texas and Pacific Railway Company et al., to the interest inherited 
by John Childress, except through the deed from Adaline and I. R2 
Worrall to E, M. Daggett. They do not pretend ‘to have sequired 
any other title to the extent of this interest, except through this 
deed. They attack the title of the itervenor Martha B, Worl 


ee 


voyanse of this interest. Surely they will not be permitted to hold 
under this deed and at the same time repudiate thé recitals in the 
deed. It may be true that the defendants did not take possession of 
the land under this deed and that they held under transfers under 
the T. P. Rutledge location; but they shonld not be tore- . 
main in possession under the deed from Adaline 8, Worrall end I. 


aa Sim 
R. Worrall after the invalidity of the Rutledge survey has been 


established. Nor does it appear from the testimony that they relied 


on the title under the Rutledge location exclusively. In fact it 


seems that since the purchase under the Childress title, their posses- 


sion has been held under the Childress title. The certificate and 
statement by the Comptroller of the State of Texas, shows that from 
the year 1870 E. M. Daggett rendered and assessed the land for taxes 
as the John Childress survey. No deed made by Daggett since the 
year 1870 has conveyed any part of the land as the T. P. Ra 
survey. His conveyances shown in this record all describe the land 
as the John Childress survey. (See Record, -) In their 
pleadings these defendania, set up title under the Childress patent, 
and they have filed this deed (from Adaline 8. Worrall to E. M. 
Daggett) as evidence of their title in this cause, and they gave notice 
in their abstract of title that they rely upon said deed on the trial of 
the cause as a part of their evidence. (Record, p. 19). Having 
acknowledged and asserted it in their evidence and 
ought not now to be permitted to coniradict it. It will not do for 
the defendants to say they claim under other deeds. It is sufficient 
that they claim under this deed. 

Gill & Samson vs. Fontleroy heirs, 8 B Monroe [Ky.], 184. 


_ The recital in question, if not conclusive against the defendants, | 


the Texas & Pacific Railway Company et al., as an estoppel, is clearly 
admissible as proof of the facts recited, under the familiar rule that 
a declaration of a grantor at or before making the grant, respecting 
his title, is competent evidence against those claiming rights by virtue 
of such grant or deed. The question of the admissibility of the recital 
' will depend upon.the principle as the admissibility of the declaration 
of @ person executing the reciting deed. 
2 Phil. Evidence, note on p. 575. 
I. R. Worrall, in said deed to E. M. Daggett, declares that the 
described therein was the separate estate of his wife, Ada- 


line S. Worrall. Such declarations would be sufficient to prove the. 


trath of euch fact as against him, and therefore sufficient proof of 
the same fact against said defendants claiming rights by virtue of 
said deed in their and upon the trial of the cause. * 
‘1 Phil. Ev. (10 ) oo Ee Mare, p F085, | 
Gibblehouse vs. Strong, 3 Rawle, 437. 
 Suckson vs. MeCheanes,, Cowan 1 860. 
. Hancock vs. Tram Lamber Co. 65 Tex: 288. 
Peters vs. Clemmons, 46 Tex. 115. 
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Farthermore, it must be borne in mind that these recitals are in 
support of lost deeds executed in the year 1867, the records of which 
have been destroyed by fire, which both Daggett and Worrall must. 
have regarded as conveying the land to her separate use and benefit, 
otherwise Mrs. Worrall would not have joined in the deed to Dag- 
gett. If it was not her separate property the recital is false. What 
motives had the parties to the deed to state a falsehood! Mr. Jus- 
tice Miller eays, in the case of Deery vs. Cray, 6 Wallace, 805, “that 
recitals of this kind in an ancient deed may be proved as against 
persons who are not parties to the deed and who claim no right un- 
der it, is too well settled to admit now of controversy.” Such is the 
doctrine of this court in Curver vs. Jackson, and Crane vs. Aster & 
Morris. The only question is, whether the facts justify such  pre- 
sumption.” 

Do the facts in this case justify such a presumption? In addition 
to what has already been said, the defendants in their answer admit 
(Record p. 140.) “That they are informed, believe and say that the 
transfer was made by said Green in blank; that is to say, the name 
of the assignee was not inserted in said transfer, and that the same 
was delivered in that condition to the said I. R. Worrall, who was 
then heavily involved in debt and financially embarrassed, and he 
subsequently inserted, or caused to be inserted, the name of his 
wife, Adaline S. Worrall, as the assignee. not for the purpose of 
making the same ter separate property but for the purpose and with 
the intention to- protect the same and the land located p fier 
thereof against and from his creditors.” 

That the name of Adaline 8. Worrall was placed in the transfer 
by John A. Green under the direction of Worrall, or, as stated in the 
defendants’ answer, was subsequently inserted or caused te be 
inserted by Worrall, there can be no doubt. 

Sam Furman, a witness, by refreshing his memory from the 
abs! vacts of titles to lands in Tarrant county made by him from the 
records of that county before the loss of the records of said county 
by fire. looking to the page of said abstract book upon which is 
entered the John Childress Survey, (the land in controversy) testi- 
fies as follows: 

“Among the transfers on said page I find the foliowing: The 
firat instrument I find on said .is a transfer of the certificate 
from John Childress to John A. Green conveying one-third of foxy 


grantor’s interest in certificate, date of instrament not given, filed © 
Oct. 12, 1868, recorded Oct. 14, 1868, in book K., p. 54; of Tarrant © 
County Records. The next is a transfer of the same interest from — 
John A. Green to Adaline S. Worrall, dated May 15th, 1867, filed © 
October 12th, 1868, in deed book K., p. 55, Tarrant County Records. — 


. Said entries are in my handwriting. Refreshing my memory from 
said entries I recollect of reading on said reeord books of Tarrant 
county the said transfers above recited.” (Record 428, 425.) 
‘John A. Green testifies: “I disposed of my interest to Dr. I. R. 
Worrall; - I suppose I made the transfer to Mrs. Adaline S. Worrall, 
if so done, it was done by the direction of Dr. I. R. Worrall. (Rec- 
ord 95.) 

Now it is immaterial whether Green by the direction of Worrall | 
wrote ‘the name of Adaline S. Worrall in the transfer as grantee or 


left it blank and Worrall afterwards inserted or caused to be inserted — 


the name of Adaline S. Worrall. Where by the direction of the 
husband the name of the wife is filled in as grantee, it will be pre- 
sumed that it was his intention to make it the separate property of 
the wife. 

‘Peters vs. Clemmons, 46 Tex., 115. 

If after he received the transfer he filled in the name of his wife 
as grantee in the tranefer this ie equivalent to the husband making the 
deed to his wife, and in such case the presumption of a gift arices, 
aud that the property was intended for her separate use and benefit. 

If he intended to defraud his creditors the deed is binding against 
him and none except a creditor can take advantage of it. The 
, defendante certainly cannot claim as bona fide purchasers, the 
recita! in the deed from Adaline S. Worrall being sufficient to ve 
them on notice. ; 

‘See Ramedell vs. Faller, 28 Cal., 37, 45. 

Now,..we further contend that the deed to Adaiine , 8. Worrall 
vested the legal title to the thing conveyed by John A. Green’s deed, 
in said Adaline S. Worrall. See the case of Edwards and wife va., 
Brown, 68 Tex Tex, 829, in which the Supreme Court say: “The legal, 
title is in him or the heirs of him. who is the grantee on the face of 

conveyance, although another—such, for example, as a wife or, 
art have, an equal interest in the property.” 


iston of our Supreme Court to the effect that when  conveyanes. 
of land, purchased with commanity funda, or the separate funds of 
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the husband, is amde to the wife by the husband or biy his directo, 
the as between the husband and wife and against others: 
ot ening ne eee 
tended as.a gift to the wife. 8 =. « 
. See Smith: vs. Strahan, 16 Tex.,-814. 
Story vs. 24 Tex., 808: va ee ee 
. Swith va. Boguet, 27 Tex., 507... ee 
Peters vs. Clemens, 46 Tex., 114, a 109 
In the ease of Story vs. Marshall, 24 Tex., Ch. J. Wheeler says 
In the absence of any evidence of intention outside of fhe deed, Je 
must be taken as evidencing the intention which upon _its face it.im: 
ports ; that is, to convey to the wife the estate of the hushaad.in 
the It must have been intended to have some 
upon the estate of the grantor, and that must have been . to 
bave been to change the estate from community into separate prop: 
erty of the wife, in the absence of evidence of any other or different 
purpose in the making of the conveyance. To dang Sk at 
would be to render the deed wholly inoperative and void.” | 
It is true that in that case the learned Chief Justice was spanking 
of a transaction between the husband and wife, wherein the wife was 
itn Ts Pte Raley Compa a ge 
defendants, the Texas and Pacific Railwa way Company et al, su : 
that the deed from Green to Worrall was made in blank 
Worrall afterwards inserted the name of his wife in the deed.” ten 
it must have been, as stated by Wheeler, Ch. J., intended to have 
some operation upon the estate of the rai; de re 
been to change the estate from community into 
the wife, in the absence of evidence of any other or different pur- 
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In the case of Smith vs. Boquet, 27 Tex., 507, Trot 
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Boquet having stated when he fnrnished the money for the purchase 


of the land at the sheriff's sale, that it was the money of the appellee 
and that it was furnished for the purpose of buying the land for 
her, if the purchaser at the sale held the land upon a trust which 
was binding upon him, it enured to the benefit of the appellee, and 
the appellant having purchased with notice, cannot repudiate it.” 


Again, if we were only relying upon presumption deducible from 


the execution of the deed from Green to Worrall, we might Le in — 
some doubt upon the question as to whether or not Worrall intended — 


this property to become the separate property of his wife or not, 


but when we refer to the deed that Worrall and wife undertook to © 


make to Daggett, dated 30th of September, 1869, the facts become 
conclusive that Worrall did intend the property as the separate 
property of his wife, and so regarded it and so dealt with it in any 
and all transactions that he had with the property. (Record, p. 89. ( 

Now, it will be noticed that Worrall had, prior to this deed, 
acquired another interest by a purchase at bankrupt sale of one 
Townsend, who had purchased from Darden, who had purchased 


from Sinclair, who had purchased from John Childress, and yet, 


notwithstanding this fact, I. R Worrall, the husband of Adaline 8. 


Worrall, in this deed, signed, sealed and executed by him, solemnly 
perty of the. said Adaline 


admits that the land was the separate pro 
S. Worrall, as evidenced by the deeds f from John W. and 


Childress to John A. Green, of one third of the certificate for one 


league and labor, and Green’s deed to Adaline S. Worrall for said 
one-third of said certificate, and referred to the deed and patent as 


of record, and by the express terms made the same a part of his deed. | 
Thus they become parts and parcels of the deed that he executed, 
and are, as to him at least, solemn and conclusive admiseions that 


the property was the separate property of his wife, and Daggett pur- 


that he relied upon the conveyance as being of community prc pert 

of I. R. and Adaline S. Worrall. 
. Ramedell vs. Faller, 28 Cal., 38 
“This deed was not void. 

denced euch title as. he 


ee pega "| a - - om 


C2 


EERESStheEsece os = 


| 
° 
* 


: said persons were claiming that they were entitled to yx 


"i 820° acres acres of ‘land, except the part which is shown by 


1 Daggett, claiming under said EM. 
the commencement of the suit, to divers persons, a large portiom of* 


il their answer, marked Exhibit P; ‘which ts ‘madé's part of thé crow: 
iG bilk' That the land in controversy, cldimed and ‘wrongfully ‘held by 
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p- 282: “ That *the-grantee cannot ‘allege that the convuyasice was’ 
made ‘in »fraud of ‘the-grantor’s creditors.” Ife grantée could rit’. 
say that's deed was made ii frend of his grantor’s creditors, : 
the grantor could not, nor could persons claiming subsequent to euch’ 
deed allege that the title: was made in the name of the y in: 
fraud of a particular person’s creditors. That is a matter for) the: 
creditors ‘and not for subsequent‘ purchasers, and ‘until they assert 
their rights over the property the conveyance must stand.’ ‘Now, if* 
the deed is void only as against Mre. Worrall and not es-against I.. 
R. Worrall, beeause of the defective privy examination, the deed will . 
be effectual as an estoppel of the: grantor as to whom it-wes valid, 
though not in regard to the other. See Bigelow on Eatoppels, p. 288. 


| “If &% deed be void in part only, and nerbreenerning oygae "tape a? 
} may arise from the part which is good.” : 


Tenth Assignment of Errors: 
The allegations contained in the cross bill of these intervenors, 


appellants were fully sustained by the proofs in the case, and the 
Circuit Court erred in dismissing their said cross bill on. its merits. 


STATEMENT. 


We refer to all the: statements and argument contained 
in this brief as to the title of Wm. Dunlap, et al. ; 

It was alleged inthe cross bill of Wm. Dunlap et al., that EM! 
Daggett, through whom ali the other defendante, the Téxas & Pacifié 


Railway Company et al., acquired title, after acquiritig possession 
under the deed of Adaline S. Worrall, sold ‘to over one thousatid® 
persons over one thousand lots out of the land in f- "Thas’ 
joy the same as having so much of said ifi-* 
terest in said ‘320 ‘acres of ‘land. Tat Ea. Dag i 


marked Exhibit O, made e part of*and Aiod with ths anbina’ OF ac 
defendants Texas & Pacific Railway Company ya ell ad pr 
or exhibit was made's part of the cross bill: That EJ. and” 


Daggett, had conveyed, peiot bo 


the land, which would 


appear fronr the ‘statement filed as a’part-of 
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the defendants E. J. & E. B. Daggett, exclusive of the improvements, 
was of the value of $350,000, and its rental value during the time of 
their use and occupancy of the same, $100,000. That they collected 
and appropriated $100,00 of the rents and profits from said land, 
That the 97 acres claimed by the Texas & Pacific Railway Company, 
exclusive of improvements, was of the value of $900,000; that the 


rental value of the same since its occupancy was $50,000. That © 
said company had collected $25,000 rents. That the land claimed by — 
the Gulf, Colorado & Santa Fe Railway Company, exclusive of im- 

provements, was worth the sum of one hundred thousand dollars, and — 
the use of the same during the time defendant had occupied it, was — 
worth $25,000. That the land which was sold by E. M., E. J. and © 


E. B. Daggett, exclusive of improvements, was worth $1,000,000, 
and. the use and occupancy thereof $125,000, exclusive of 
improvements. 
Proposition. 

The cross-bill filed by William Dunlap and his co-appellants was 
proper, and the relief prayed should have been granted. 

The appellants, William Dunlap et al., in their cross-bill prayed 


first for the cancellation of the claims of the Texas and Pacific Rail- — 


way Company etal.and of Thomas H. Miller et al., under the Rutledge 


location, and that the said Rutledge location be decreed null and 
void, and that the patent to the heirs of John Childress be decreed — 
superior thereto, and that the defendants, their agents and attorneys, — 


and all persons claiming through or under-them since the commence- 
ment of the suit be enjoined and perpetually restrained from assert- 
ing their claim under the T. P. Rutledge location, and from obtaining 


a patent thereunder. That the court decree the location of the | 


Childress certificate and deeds from John Childress and 


Childress to John A. Green, and Green’s deed to Adaline 8, Worrall, _ 
and the location by I. R. Worrall for his wife under said Childress | 
certificate, that it vested the legal title in Adaline S. Worrall, 
for her evle and separate use and benefit in fee simple. That E. M, 
Daggett and the, Texas and Pacific Railway Company and others ; 
Childress and 
Mary Johnson, or by the deed of I. R. Worrall and Adsline S. 
Worrall as against said Adaline S. Worrall. That an account be | 


acquired no title by virtue of the deed from 


taken under the court’s direction and that the defendants.and each 
of them may render a true account of the rents and profits and of the 
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use and occupancy of the premises. or any part thereof, and that & 
just and equitable thereof be decreed to be paid to the 
plaintiffs in said croee-bill by said defendants or such of them'’as may 
be found equitably due to your orators for the use anid occupancy. 
That the interest of the parties in the land in controversy be declared 
and fixed by a decree of the court and the interest found to be owned 
by the plaintiffs in the cross-bill of William Dunlap et al., be parti- 
tioned, as far as practicable with the parties before the conrt, without 
prejudice to the complainants’ right in portions of the land 
claimed by persons not before the court. That the decree operate as 
a conveyance. They offer to do and perform equity incumber 
them to entitle them to assert their rights.” (Rec., 218, 220). 
See Pomeroy’s Eq. Juris., 3 Vol., p. 416, Sec. 1877, notes 2and 3: 
Schenck vs. Peay, 1 Woolworth’s U. 8. C. R., opinion by Justice 
Miller, pp. 175 to 184. as ahs 

Freeman on Contenancy, Secs. 504, 515. 

The lands claimed by the defendant the Texas & Pacific Ratieey 
Company et al, as shown by bill answer and evidence are ve 
as follows: 

First.—The land claimed by E. B. and E. J. as shown 
by schedule P. and the map attached to schedule. (Record ’p: 155.) 

Second.—The land claimed by the Texas and Pacific Railway’ 
Company is 97 acres, being a strip out of the land in‘controversy 


409 varas in width running through from the east line to the west’ 


line of the Childress survey, the south line of said strip being 875 
varas north of the south line of said survey, (Record p. 425, 459; 


470), and is described by metes and bounds as follows: “A part of 
the John Childress survey within the corporate limits of the ¢ity of 


Fort Worth, beginning at a mound and corner stone for corner? 566- 
varas-eouth of the northeast corner of the said John Childress sur- 


vey; thence north 87 degrees west 1846 varas toa mound and stone,” 
the northeast corner of 109 acres of land deeded to said railway’ 
company by T. J. and 8. G. Jennings; thence south 407 varas'to 6 ° 


mound and stone for corner; thence north 407 varas to the’ place of 


beginning. (See stipulation of counsel No. 2, second clause, record 
bog and in connection also see record P- 147, XXV; erent 


286, 124, XXXV:) 


Third.—The land claimed ‘by the defendant, the Gulf, Colorado 


j end Santa Fe Railway Company, is described as follows: °° 


7 
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- of ground which is not numbered. 
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_ “Kpown.and. 
as.iblocks F. 1; F. 2, Fs 8, F. 4) Li 1, Li 2; L. 8, G1, G. 2G. 8; 
G. 4; M..1,.M.2, M. 8, being al] that pait of Daggett’s Addition 

to.the city of Fort Worth embraced: between Jones ‘and:' Pecan 
streets, and between the Texas and Pacific Railway Oompany lands 
on the south and the north line of: the: John Childress ‘survey; 
embracing all the lands, including the streets and a triangular piece 
(Reeord p. 140.) Also the 
land.shown by schedule “Y” in the record p. 154.” 

It will be seen by reference to the statement shown in the brief of 
appellants Thos. H. Miller et al., and aleo by, the record in this 
cause, the agreement filed by the parties with reference to 
the record, that when the cause was on the law side of the docket, in 
the United States Court at Dallas, at ‘the instance of the appellants 
Miller et al., and upon their motion, the canse was transferred to the 
equity side of the docket and a: repleader ordered by the court. 
(Record, p. 505.) 

If the complainants in the cross bill, Wm. Dunlap: et al., have 


shown, as we believe they have, a title to a part of the land in con-. 


troversy to an undivided one-half, being the one-half that would 


deseend to them under the law of descent as cited in this brief, they 


are then entitled to the relief prayed for in their cross bill... If, 
however, the court should be of the opinion that E:.M. Daggett 
acquired. Geo. Childress’ interest, and that George and John owned 
the.Childress certificate in equal parts, and that by reason of the 


deed of George, Daggett was entitled toa half of the land as against . 


Mrs. Worrall. then by the law. of.descent the complainants in the 


one-half of the same, or one twenty-fourth. 
If the complainants, Miller. et al., appellants, fail, and the coart 


upon the map.of ‘the city of Fort Worth 


| 


should be of opinion that the plaintiffs, William Dunlap etal., arenot.. 


» cross bill would be entitled to one-fourth of the land. Ifthe court. 
should be of the opinion that Mary Johnson. was an heir of John: 
Childress, Sr., or that she was. entitled to inherit one-sixth of the. 
land by reason of her relationship, to the wife of John Childress, Sr.,. 
and that Mrs. Worrall was.not entitled to.claim all of the land, then: 
the other five-sixths would have been owned by Geo: and. John. 
Childress, and if Mrs Worrall only acquired the. interest of John. 
Childress in the land in controversy, then her interest would be five-- 
twelvths, and upon her. death these appellants would be entitled.to.. 
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entitled to prosecute their crose-bill, but have a meritorivus case at 
law, this Honorable Court will diemies the bill of co 

Miller et al., and re-instate the case and direct 1t to-be ‘placed on the 

law docket of the U. 8. C. C. or make sueh equitable disposition of 

the case as will not prejudice the plaintiffs in said cross-bill to 

further prosecute their cause as it existed before such order was made. 

Respectfully Submitted, ~ os 

SAWNIE ROBERTSON, ~ 

Solicitor for said Plaintiffs in Cross: Bill. 
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Firet Proposition : 

All interest in and right to the unconditional certificate of Thos. 
P. Rutledge, by virtue of which the land in controversy was located, 
had passed from said Rutledge, before his death, and no right to or 
interest in said certificate, or the land upon which it was located, 
vested either in his devisees or heirs at law. 

If this proposition is supported by the record then these appel- 
lants, Thos. H. Miller, et al., have no standing in court, and eo far 
as they are concerned the decree of the Circuit Court should be 
aftirmed. 

M. T. Johnson located the certificate upon the land some time 
prior to January 8th, 1852. (Rec. 411.) Survey was made on 


January 8th, 1852. (Rec. 262) And field notes were recorded 


and returned to the General Land Office. (Rec. 262.) 

On June 23d, 1855, M. T. Johnson conveyed the Rutledge certif- 
icate to E. M. Daggett, together with the land upon which it was 
located, which conveyance was filed for record March 30th, 1857. 
(Rec. 875-876) The trade had been made in 1853. (Rec. 404.) 
Daggett took possession of the land in the spring of 1855 ; im- 
proved it and continuously occupied from thence until his death in 
March, 1883 (Rec. 407-431), at all times claiming to hold the 
land under the Rutledge certificate. (Rec. 430.}: After Ruatledge’s 
death, Alsey 8S. Miller, the father of Appellants, T. H. Miller, et al., 
qualified as the executor of his will and returned an inventory which 
he says is a full inventory of both real and personal property; and @ 
that he knows of no other property ‘belonging to the decedent; that — | 


_, miventory is in detail and minute vanes 348), and the unconditional q ) 
’ certificate is not herein mentioned. 


Miller avd Rutledge had married sisters. Miller must have @ | 
known that Ratledge had received his unconditional certificate long 

prior to his death. From these facts1t is reasonable to assume that 
Rutledge had disposed of his certificate before his death, and that 
this was known to Miller. But, in addition thereto, appellees’ 
witness, Col. Lawrence, eays that he examined, in 1876, the title 
papers of E. M. Daggett to the Ratledge locations; that the exami- 
nation was made at Daggett’s request; and farther, “my recollection 
is that among the papers I examined was the Thomas P. - 
certificate. I did find a transfer of euch certificate to M.T.\Johneon. 
I am. sare of this, because had it not been present: I'should have — 


that it was from Ratledge to M. T. Tohnsoe, tnd in the wwunk forms 
of transfera of euch certificates.” . (Ree: 82.) .. 446) 


BB 


om 


Col. 0. G. Puyns, cleo’ 0;eliness Sor ‘eppelinon uaa aati: 
January, 1868, he visited the General Land Office at Austin, and 
there examined the T. P. locations. He was certain os. | 
date, as he had his bridal outfit made at Austin on that trip, 
returned to Fort Worth and married. ‘That “I found on file 
General Land Office at Austin, Texas, transfer of the w 

cod by him 


certificate for 820 acres of land issued to T. P. 
transferred to M. T. Johnson. written in a coarse, rough  hand- 
writing.” The weual form of tranfers of certificated ‘was uned. 
The substance of said ‘transfer was “a transfer of all | titles. 
claim and interest of said T. P. Rutledge, of, in afd to the eald 
certificate to the said M. T. Johnson, and authority therein” 
authorizing the Commissioner of the General Land Office to issue 
patent to the said M. T. Johnson; or to his assigns," 
The transfer to this unconditional certificate was Seki 
before some officer authotized to use a seal, and had his 
acknowledgment ‘and seal thereon. (Rec. 96-89.) 
J M. Brinson esys that Rutledge and-Gill sold the 
aa the aatieddiin Se-av aia: wads ae and that ‘his father 


— 4 
transfer and often passed through the hands of many persons by an 
assignment in blank,” &c., &. 


E. M. Daggett died March, 1883. (R. 407-413-444.) M. T. 
Johnson died 1866. (R. 449.) Mathew Brinson died 1961. (R. 410.) 


Under the circumstances it is insisted that the evidence does 
establish the fact that Rutledge sold the unconditional certificate to 
Mathew Brinson, and that Brinson sold it to M. T. Johnson; that 
the transfer from Rutledge of this certificate was executed in blank, 
and that after his purchase M. T. Johnson filed in his name as 
assignee. | 

Considering the fact that this suit was commenced over thirty: five 
years after the transactions were had, and thatall the parties at interest, 

viz.: Rutledge, Daggett, Johnson and Brinson had died, it is sur- 
prising that appellees were able to sustain their claim in thie partic- 
ular by such conclusive evidence, and by unimpeached and unim- 


+ peachable witnesses. 
( > Time destroys the evidence of rights; the recollection of events is 
“| erased from the memory of the living by lapse of time, while thuse 
& who participated in the particular transaction, or attest the right are 

removed by death. 

In the language of Mr. Justice Kennedy, in Bellas vs Levan, 4th 

Watts, 204: «It is too obvious not to be seen and felt by every one 
- how important it ie to the best interests of the State that titles to 
lands, instead of being weakened and impaired by lapee of time, 
should be strengthened, until they shall become incontrovertibly 
confirmed by it.” 
| _. Daggett was in the open and notorious possession and oceupancy 
‘5 of the land for thirty years, claiming it sdversely to the world, with 
7 muniments of titles of record, and it is only after his own and 
‘2 the death of all the participante in the transactions through which 
«o he claimed, before that right is challenged or questioned. 
r If, however, the evidence should not be deemed sufficient to éhow 
thet the transfer examined by Col. Payne in 1868, and by Col. 
r Lawrence in 1876, was the act of Rutledge, then it is certainly. true, 

3 unless J. M. Brinson’s evidence is entirely ignored, that Rutledge 
$ 4% cold and delivered the certificate to Mathew Brinson in 1849 and 
BB thet Brinson sold it to M. T. Johnson, who then had possession of it 
Ss” im 1851. We 
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An oral ni and delivery of land sortiate in Nasa vote the 
title in the purehaser. ao nn ee 
purpose. | 

In Stone vs. Brown, 54 Texas, 884, it is caids. < Aaide trom thie 
view, our Supreme Court hae from the first held and treated unlocated 
land certificates as persona: property, co far considered chastles; thet 
they are the subject of verbal sale and delivery, and that each sales — 
are not within the statute of fraude and need not bein priting.”..- 

To the same effect ie Barton vse. Barton, 4 Texas,'293.. so ») 

Cox vs. Bray, 28 Texas, 247. | : ee 

Johnson vs. Newman, 48 Texas, 640. or" 5 

Parker ve. Spencer, 61 Texas, 164.. ; 

Campbell vs. Texas ead. N. O. R’y Co, 2 Wood, 23008 871. 

The evidence of Benument, when. coneidsest 4: nee ae 


delivered the Milby and 
March, 1852, while the retord shows thst Johneon Joented the Milby 
cortiSente peter PEED 18650, and that the. land sc:Joeated was 

surveyed on that day (R. 881 and 882); Oe ee 
tificate was located and surveyed January 8, 1852. (Res: 262)... 

J. P. Smith caw ian agretment between, Beemmont and Johaesn # 
shone lowsing TT ett aad wee eine | 
which agreement was dated in 1850 or 1851. He also caw a letter 
from Beaumont to Johnson about locating land —— 
1850. (R. 480 end 481). 

Beanmoat did not remember trom whom he receivedithe Ratledge 
certificate, and did not know to whom it belonged.’ ee 
Brinson had delivered tosome agent for Jocation, and : 
the hands of Beaumont and from him to Johneon to whew Brinson 
sold it. | oe 
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Court of Gonzales county, in the year 1852, to annul the last will of 
Thos. P. Rutledge and eet aside its probate. Aleey S. Miller (who 
was the father of appellants Miller et al., they having no guardian 
of either their property or persons appointed by law), as executor of 
the will, was a party defendant in the proceedings. .(R. 342.) As 
executor, he appeared and filed his written answer in due conrse of 
the proceedings. (R. 343.) An order was made, and duly entered 
upon the minutes of the court, appointing S. B. Conley, an attorney 
practicing in said court. guardian ad tem to represent the interests 
of the minor, Wm. M. Rutledge (R. 344.); and, as such guardian 
ad litem, he appeared, and in the usual and ordinary form filed his 
written answer, the answer showing on its face that he answered for 
“the defendant, W. M. Rutledge, infant heir of T. P. Ratledge,” &c. 
(R. 844.) Afterwards, the matter of the contest of the will coming 
on to be heard, on October 23, 1852, a decree was duly rendered by 
the court, annulling said will and setting aside and vacating the pro- 
bate of the same, said decree reciting that, “cane all the parties by 
their att’ys, & S. B. Conley, Esq., guardian ad litem for the ménor, 
W. M. Rutledge,” &. (R. 344-345.) 


- Noappeal was taken from said decree, nor has any direct pro- 


ceeding been instituted to set the same aside. The widow of T. P. 
Rutledge, who held, under the terms of the will, an estate for a term 
of twenty-one years in all the property of the testator, or, upon the 
contingency of the death of Wm. M. Rutledge, an estate for the period 
of her life, instituted the proceedings, and the same were instituted 
against the executor of the will, Aleey 8 Miller, (who was the 


/natu: al guardian of Appellants Miller, et al); and Wm. M. Rutledge 


_ (in whom was vested, in remainder, the first estate of inheritance), 
was represented by a duly appointed guardian ad litem. The parties 


then before the court, and whose interests were represented, were 


the executor, who in hi capacity as executor was the trustee for and 
representative of the interests of all the and devisees under 
the will; and Mrs. Foster, the holder of the first estate, for a term, 
or for life; and W. M. Rutledge, the rer sinderman, in whom was 
the first vested estate in fee. (R. 263-264.) 


ARGUMENT. 

In discussing this propositiou, Appellees will insist, 1st: That 
all the necessary parties were before the court; and 2d: That the 
decree is not void, and cannot be collaterally attacked. 


: 


% the 


ist. The represented’ 

devised by the will. Under its: terme Mre.: Foster; at the timetiio 
proceedings were had, was: vested with an estate’ for twenty-one 

years. Wm. Rat was “vested with a remaindes over in'feri” 
Cronall va, Sheevand; 6 Welk. 297, : orig jet 


Alsey 8. Sitiee wan, then: attle-ae ceninten; sashGabene tian: 


diecharged, and was the «trustes dnd representative of thet eutitied — 
to take ander this will.” 


Stephenson vs. McFadden, 42 Tex. 832. vile ois 

he ee ee 
and duties set out in the will regarding the personal pra ) heep- 
ing the mares together, &c., which made him a: 7 ge 

Wm. M. Detheigeaahareperiabiiin tee. allhiae Rakieaieaiel 
estate of inheritance. ‘“ When the owner of the first vested estate cf | 
inheritance is a party to the the dereschall be binding 
upon the remainderman, if the charge with which the estate is cought 
to be affected is of that character that would bind the estate were it. 
in the hands <f the auuaiatinnitie sth: hs alae pe Gees 
estate of him prior to him.” a Mii tehate 

Pomeroy on Rem., § 2638.. teeth te 

Freoman-on Judgments (Bed Ba.) § 172, eT 

2d. Thst the judgment is not void becanee the minor was net 
served with process, is well settled. About the time thse 
Niling <Q ee eee 
with process,” was not even reversible error on appeal. 

In the year 1848, thie same Thomas P. Rutledge beought suit.ca 
contract for his serviess es overseer Meade etal: Before 
time of trial he died, and his executor (this same Alsey 8. Miller 
was not made a until the evidence had all gone to the jury. 
After the evidence was all in the executor made himeelf a party and 
filed pleadings in the case. ‘This irregniarity was,).ce appeal, 
assigned as error. The court held, “The object of the: law i was 
sueaao by hota epee Se a 
ee eae AE 8 OEE °F 

In the opinion im. the ‘cane of Thomses va 
Supreme Court of Texas in the year. 1858, the 
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ing a case on appeal, that “the court appointed a guardian ad hiem 
for the minor heirs, who appeared and condueted the defense on nen 
part; and there was no necessity to eerve them with 5 esis 
Thomas vs. Jones, 10 Tex., 54-55. 

That a judgment against a minor in Texas, who, thongh not 
served with process, was repreeented by a guardian ed lifem. is not 
void, nor subject to collateral attack, was again directly determined 
by the Supreme Court of Texas, in McAnear vs. Epperson, 54 Tex., 
228, and the same doctrine is announced in Wheeler ve. Ahrenveck, 
54 Tex., 536; Jones vs. Parker, 67 Tex., 78. 

It is suggested that the cases cited by Appellants on this point 
are where the questions arose on appeal, or direct proceeding to 
vacate the judgment. 

The District Court of Gonzales county, was a court of general 
juriediction. Sec. 10, Art. IV, Constitution of 1845, provided 
«The District Court shall have original jurisdiction of all criminal 
cases, of all suits in behalf of the State to recover penalties, for- 
feitures and escheats, and all cases of divorces, and of all suits, com- 
plaints and pleas whatever, without regard to any distinction 
between law and equity, when the matter in controversy shail’ be 
valued at or amount to one hundred dollars.” 


The judgment annulling this will recites that: “Came all the 
parties by their attorneys, and 8. B. Conley, Esq., gnardian ad kitem . 
for the minor, W. M. Rutledge, ete.” (R. 844.) 

In Fitch vs. Boyer, 51 Texas, 336, it is held that a judgment of 
a domestic court of competent jurisdiction upon a subject matter 


‘ within the ordinary scope of its power and proceedings, is entitled 
ito such absolate verity, that in a collateral action, even where the 


record is silent as to notice, the presumption, when not contradicted 
by the record itself that the court had jurisdiction of the persons 
also, is so conclusive that evidence aliunde will not be admitted to 


.contradict it. 


See also to the same effect : 

Murchieon vs. White, 54 Tex., 82-83. 

Tunnell vs. Breedlove, 54 Tex., 548. : 
'.‘Dreadway ve. Eastburn, 57 Tex., 213. _ 

Mikesha ve. L. & H. Blum, 68 Tex., 44. 

iashtiagrdhds deeweh ensuing hte of tpi hesiteadiiegth is 
elear that the record does not affirmatively show that the minor, W. 


‘the Court of Probate in a matter over which it has 


M. Rutledge, was not duly served with process; 3 y 
silent upon that point. Therefore in‘a collateral attack): pega ni 
minor and those in privity with him, the decree imports absolute . 
verity. Siow abide WRT a 


The proceedings in the District Court were prodate proceeding 
in the nature of proceedings in rem, not subject 00 oatlaseral' 
and binding upon and con-clusive of the rights of complainant 
all other Such are anthorised by 


different and more stringent effect than an ordinary j 
court of competent jurisdiction, acting under 
of the subject matter. « Decrees of probate stand, in 6 

grounds. By reason of the excusive jurisdiction of the ¢ 
of Probate, the probate of a will and doubtless the refusal of j 
bate in thie country, as in England, have s been bey 
the reach of the Court of ” Sa ee 


not be impeached collaterally, wo (ngs by aso 
Bigelow on Estoppel (4th ed.) p. 206. The dessecs of 
the courts of probate, and of like courts, upon the testamentary 
character of instruments, are also conclusive, when es ree 
peered piers oe nee | ; faiepa~ etl 
.on Est. (4th ed.) p. t~ aetth dace’ exentigl 
8 Red on Wills (8rd. ot), ar p68 end not 9 pig: phoebe 


- a a Be 
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of the subject matter—the will, and while such s judgement remains 
in force it is conclusive, not merely upon the parties who may be 
before the court but upon all persons and all courts. 


In Steele vs. Renn, 50 Texas, p. 481, the court says that, “An 
application for the probate of a will is a proceeding in rem, and 
the judgment of the court upon it is binding upon all the world 
until revoked or set aside,” and in this case is cited with 
in support of thie doctrine, Hodges vs. Bauchman, 8 Yerg. 186; 
Scott vs. Calvit, 3 How. (Miss.), 158, State of California vs. Mc- 
Glynn, 20 Cal., 271; 3 Red on Wills, 63. In the case of Orr vs. 
O’Brien, 55 Tex., 156, the court affirms the above decision, and cite 
as additional authority, Freeman on Judg. (1st ed.), section 608. 
In the case of Box vs. Lawrence, 14 Tex., 555, it is held, that the 
decree of probate of the will cannot be drawn in question collat- 
erally, citing with approval, Ingram vs. Ingram, Dallam, p. 419; 
and in the case of Orr vs. O’Brien, above cited, the court says, in 
affirming the case of Steele vs. Renn, that the proceeding is in REx, 


and the judgment is binding on all the world until revoked or set 


aside. “This principle is sound for it proceeds upon the idea that, 
as a court of competent jurisdiction, upon proper application, adju- 
dicating upon this tHe, has determined that it.je the valid will of 
the purported testator, that this determination constitutes and is a 
judgment of a court and is not the subject of collateral attack. 
The law makes ample provision for parties at interest to secure and 

their rights and interests in this 


pevoked, vacated or set aside, etc.” 


It has also been decided by the Supreme court of Texas that “the 

to contest the validity of a will admitted to probate is 

no less a probate proceeding than is one to have the probate made, 

The inquiry in each case is the same, the subject matter is the 
eame, and the jurisdictional power exercised in declaring a. 


‘already probated to be invalid as a will is coextensive with that exer- 


cieed in refusing to declare by the act of probate that the’ paper 
offered is the valid will of the deceased. The actors in the one case 
assume the burden of establishing a proposition negative in ite char- 
acter, while in the other they assume the burden of an affirmative. 
Thie is practically all the difference there is in the two procedures, 


respect, by giving them 
full time, after the removal of their Parr em. i to inatitute a direct 


‘proceeding and thereby have the judgment probating the will 
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the discovery of such forgery or other fraud,” Riad gabiciniiiie. 


court in one of ite most common and 
no yore teak it by implitin, or by ex tras oon ie 
Franks ve. Chapman, 61 Tex., 579-580. | . a 
From the above case it appeare that lke incidents and effect steady 
to the judgment rendered in the one proceedings as in the other. 
Each proceeding is a rnonars proceeding, and each ALIxE INVOLVES 
the exercise of general jurisdiction over a sunsnct uatren of whith 
the County Coart sitting for probate purposes has ExcuumvVE onto- 
Ina jurisdiction, and the judgment in 2 proceeding’ to eoutest ‘the 
validity of a will admitted to probate is as much e jedgment ‘Is nam 
as isa judgment to admit the paper to probate as a will. . Our statute, 
in foree at the time the donses enaslling the will wes #endeved, was 
posse’ Marcle ee ee 
in the County Court pertaining to. estates: of 
a penal Fi, le A iy of the will to be 
made in the County Court in common form in order to admit the 
will to probate, in Section 8 of the act, the provision, as 
part uf Sec. 8, is made: . “ Any person interested in any such will 
sy, within. noun yoars.afer its edentitad 4» peshats, hestleniecell 
in the Dzerascr Coart to. contest ite validity; rnovipan, thet infgate, 
FIRMED COVERT, and persone: now. connie, scares, hell: kien the: lite 
VIDED, 4180, that any such will may be attacked for forgery or other 
fraud, at the suit of any heir-at-law of the testator, orjany other 
interested in his estate at any time within four years after 


ete., their disabilities. ; 
Pasch. Dig. Laws, Art. 1268, Sec. 8. ‘ 
This provision of the act came before the ‘Court for. con. : 

srestany a suresly Sian eee ee 

same was violative of our State constitution, which | pirenrwers 4” 


in ite caption. The court say that ench s ' 
will admitted to probate) is be ded rater | 
cimining te wil te poobane | 
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ceeding, the exercise of the authority could not be supported under 

this provision of the statute; as, under this view of the character of 

the suit, the provision iteelf would be unconstitutional and void.” 
Parker vs Parker, 10 Texas, 86. 


The court in the decision of this question clearly recognises the 
proceeding as a probate proceeding, and as clearly denies that the 
District Court could entertain juriediction of the subject matter by 
virtue of its general equity powers. The court say that, as an 
independent distinct proceeding the jurisdiction of the District Court 
could not be maintained. The action of the court is “‘revisory,” and 
of a subject matter over which the Probate Court has excrusive 
ORIGINAL jurisdiction. 


“Where the decree is of the nature of a proceeding In REM, as is 
generally the case, in matters of probate and administration, it is 
conclusive, like these proceedings, against all the world.” 

Wells’ Res. Judicata, p 840, Sec. 426. 


The above cited decisions of our Supreme Court are in harmony 
with the decisions of many of the courts of last resort of the different 
states, as to the nature and character of the proceeding in question 
in this case, and the effect of the decree, which line of decisions are 
in conflict with the authorities relied on by counsel for appellants. 
In Kentucky, in case of Tibbatts vs. Berry, 10 B. Mon., the court 
HELD, that a proceeding to contest the validity of a will admitted to 
probate is a propaTE Procrepine, and that a decree in such a pro- 
ceeding is m rem, and that such a decree has the same conclusive 
force and effect as a decree probating the will 


In case of Singleton’s will, 8 B. Mon., it is also held, that the 
es of the Circuit Court annulling the will is “rn nex, and 
ntil reversed or set aside by a przecr proceeding, is conclusive upon 
all persons.” 

In Ballou ve Hudson, 13 Gratt, 682, the court say that, “con- 
siderations of public policy require that ali questions of succession 
to property should be authoritatively settled. Courts of Probate are 
therefore organized to pass on such questions when arising under 
wills; and a judgment by such ‘court is conclusive while it-remains 
in force. A judgment of this nature is classed amongst those, 
which in legal nomenclature, are called judgments mm neu. Until 
overeat cach: félgpiiens ‘Stade net ‘enly diy ‘tenustitiann ipenihte' 
the proceeding in which it is hed, but all persons and all courte.” 


In the case of State of California vs.. McGlynn, 90 Cal.,:806; 
(cited with approval by the Sapreme-Court of Texas) it is held that 
the probating a will isxora proceeding seTwazx Pantena but unm 
to deter Se Na ae ae ee 
clusive upon.the world. 

In case of Irwin vs. Geriber; 18 Cal., 504.507, It in held thats 
decree in such proceedings in probate cannot be collaterally et 
tacked, euch a decree being a decree in probate; end ie final end 
conclusive, except upon a direct proceeding by appeal or otherwise, 

collaterally questioned. 


and cannot be To the ara si a st: 
Wartield’s will, 22 Oal., 61. 


| In the cade of Bliigletou’s Will; 8’ Mon., 858, the ourtsnge' thal 3 
an “ The verdict is not void because‘all perties in interest are not be- 
. fore the cert, al 1s SIRI 0p Shively Mast NE aay aren ae 
i a direct proceeding for that purpose.” a 
| In Alabama such proceeding ere determined to be é rem, we 
_  @  Derland vs. Harrington, 20 Ala., 95; and so also in Vermont, see 
Woodraff va. Taylor, 20 Vermont, 65; and so also in Louisiana, ete 
| Wooley vs. Ross, 24 Ls., and 482. 
.: in Hunt vs. Acre, 28 Ala, 590, it is hold, that a Mill in } ) 
| as provided by statute, to set aside and annul the probate of a © 
ee is in the nature of s proceeding én rem, to which any party havin, 
' an interest may make himeelf a party, and the decree annd 
; 2 pechens to Senter e to the validity of the will in ll 
» § courte and upon all persons, until ect aside in come: direst proceding. 
) In Sentt vs. Calvit, 8 flow. (Miss. 148, (cited | with approval ey 
the Texas Supreme Court) it is determined that when'the probatecf = 
a will has been contested in the statutory manner the domes fe — 
chreahate agit AE SA, GARNER ete aE - 
to the proceedings. 
In Wills va. Speaggine, 8 Gratt, 555, it is held that « centence of 


es 


an infant legates, as his interests are 

In Hodges vs. Buchanan, 8 Yerg., 186 (cited privhorarestt lie: 
a 3 Se Cane ee eee a 
nature and conclusive fores and effect of ee 
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proceedings of a partictular court exercising general, original and 
exclusive jurisdiction over a special subject matter, and act upon the 
THING, and establish and fix its statue and character as to all persons 
and all courts. 

Counsel for appe!lants in his brief cites the case of Moore vs. 
Guest, 8 Tex., 117. We quote the language of the opinion:, “ Sev- 
eral grounds have been assignep as error. * * * The first isa 
want of all the parties that should have been made before a decree 
could be made annuliing the will. It appears from the record that 
the plaintiff in error was appointed by the will as executor and test- 
amentary guarandian of the infant son of the testator; and he is not 
made a party in the suit as executor, and had no notice of its pen- 
dency as guardian. It would seem clear that both as executor, and 
as testamentary guardian, he should have been made a party in a 
suit to set aside the will,” etc. This was not a collateral attack 
upon the judgment. The case was before the court for review on 
writ of error. The effect of a collateral attack is considered. The 
executor in his representative capacity was trustee for and repre- 
sented the interests of all the legatees and devisees under the will, 
and the restamMENTARY guardian as such was also under the will 
trustee for representative of the interest of the minor for whom by 
the terms of the will he was specially to act. ~ 

He was, in both capacities, clothed with a trust under the terms 
of the will, and was a necesssary party. — 


, Conneel for appellants aleo cites Pom. Rem., section 355. In 
that section it is stated that it is established doctrine that.“in fact 


7 the executor can hardly be called a necessary party, for he takes no 
Anterest i in the land.” This established doctrine in some, or several 


of the states is nut exactly in harmony with the doctrine as held in 
the case of Moore vs. Guest. The court says he is a necessary party, 
and it will not be contended that under our laws the executor 
“takes no interest in the land.” He takes all the estate, both real 
and personal, in trust, first as assets for the payment of debts, and 
then for the legatees and devisees for the payment of the same. 

In hie capacity as executor he could both bring and anenen suits 
for land, without making the heirs parties. 

In Guilford vs. Love, 49 Tex.. 738, the court says: “It was 
decided at an early day, from the general authority intrusted to an 
administrator by the probate laws, that he coald, without.the heirs 
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being joined with him, bring or defend suite tor Las to protect the G 
interssts of the estate.” In Zacharias ve. Waldron, 66 Tex., 117, the 


court says that, “at the date of the judgment the statute of 1876; 


pertaining to the estate of deceased persons was in fores. This 


statute as regards the powers and duties.of executors and adminis. 
trators was substantially the same as that of 1848, under. whieh, by 
repeated decisions of this court, the heirs of the decensed were not 
required to be joined with the executor or edministrator in 
involving the title to land.” : 


Counsel for a | lls magi ok dalam Lam, 
17 Ohio 8t., 874, as an authority directly in point in this case, I 
that case the facts show that Stevenson Was executor of the 
will; o ered Li auton manana aa 
property involved in the controversy. Besides he was heir at law to 
the testatrix. “ After the decease” of George it was directed 
the property in controversy was to be-sold and the 
divided between said George’s four daughters, vis: Rath, 
John Stevenson and others, heirs at law of the testatrix, filed their 
bill in chancery against George and Daniel Stevenson, and the other 
brothers and heirs at law, to: contest the validity ‘of the will. The 
four danghters of George Stevenson were not medé The 
said George filed an answer, averring the due execation of the will; 
and testamentory capacity on the part of the testatrix to make 'it, 


Daniel was in defanit for.want of an.anewer. At the October téim, 


1826, a decree was rendered dismissing the complaint, and an appeal 
was taken to the Supreme Court of Fairfield county, where, without 
making up any seoue for the jury, and without the intervention of 0 jury; 
the court finally deureed that eaid will should be set axide, ete. In 
1827, in a proceeding for partition between the heirs, to which the 
daaghters of esid were not the laud was decreed to 
be cold, ond. hahaha eee nee aad the sheriff con- 

| Through this:deed Lamb 


probated in 1896) and tu 1825 
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court says, “It is objected that there was xo verdict of a jury, and 
withont such verdict the court could not rightfully set the will aside 
by mere decree, or, if the verdict was not necessary, then it is ob- 
jected that the decree binds only those that were parties to the 
proceedings. We think those objections are both well taken. The 
statute declares that the verdict shall be final between the’ 

This language cannot be easily misunderstocd. Labored arguments, 
as to the distinction between actions in rem and personal actions, 
and between courts of general and special juriediction, shed but 
little light on these plain words. The statute makes nothing finale 
but “a verdict,” and it makes that final only between the parties. 
Until such verdict is rendered, agreeably to the statute, the probate 
of the will is a finality. When so rendered, the verdict—not the 
decree—becomes a finality. In considering the meaning of the 
words “the parties,” the court eays that, those words can have no 
other meaning than that of “parties to the proceeding and cannot 
mean parties in interest.” 


The court says further that the proceeding was tn chancery, as it 
is alone from this fact that the power is implied to render a decree; 
and ‘if the proceeding was not in chancery, then there was no 
power to render the decree, and the statute not having been strictly 
pursued, the whole proceesling is void;” and concludes that “whether 
the proceeding was in chancery, or in rem, the plaintiffs were nut 
bound by the decree.” 

The Supreme Court of Texas, as we have dive by the authorities 
; cited, holds that the proceeding is not in chancery, «that it is not « 
 Wistinet and independent proceeding;” (Parker vs. Parker, 10 Texas 
* 86); “and that it is no no less a probate proceeding than is one to 
have the probate made,” and that “both. proceedings involve alike 
the exercise of the general juriediction of a Probate Court,” (Franks 
ve. Chapman, 61 Texas 579); and that the District Court in the ex. 
ercise of ite general equity powers, is “not the proper court” in 
which to institute such proceedings and has no power to entertain 
such jurisdiction, id; and that “the proceeding to probate the will 
isa proceeding in rem,” (Steele vs. Renn, 50 Texas 481), which last 
case cites with approval a line of decisions placing a different con- 
struction upon the words, ‘the parties,” from the construction of 
the Ohio case; and our own court and the courts of the other etates 


whose decisions we have cited, attach to such proceedings a different 
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decree sotting aside the will was void as agninet all porvena in interest 
to the suit in which it was 


represented.” “Tho gusdion, of Sim. of tol Mamie oo 
heirs at law, and adverse to the will.” PRIS ORI So 
The facts in the ease of McArthur vs. Scott are widely differ 
from the facts, as disclosed by the evidence in this case, in. 
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Fourth Proposition: 

Each and all of the appellants are barred of their right of recovery 
herein, because of the statute of limitations, and because their demand is 
stale. 

By the terms of the Rutledge will his widow, Eliza A., was entitled 
to an estate in all his property for the term of twenty-one years, 
with remainder in fee to their son, Wm. M. Rutledge, and upon the 
contingency of the death of the sou before he attained to the age of 
twenty-one years, then, the devise was to her for life, remainder over 
to appellants, Maller et al., in fee. 

The widow refused to accept under the will, and asserted her rights 
under the statute to receive, as a survivor of the conjugal partnership, 
an equal one-half of all the property possessed by Rutledge at the 
time of his death, claiming that the whole of the same was com- 
munity property, belonging to the community estate of herself and 
her deceased husband. 


In the year 1852, this widow, Eliza A., joined by her then husband, 
W. D. Foster, instituted suit against Aleey S. Miller, as executor of 
Rutledge’s will, to set the eame aside and vacate ite probate, and in 
the same year the will was, by decree of the District Court of Gon- 
zales county, set aside and its probate annulled. ..(Rec. 342-345). 


Wm. M. Rutledge, survived until. J uly 14th, 1854, at which time 
he died. (Ree. 70). 


These appellees insist that the widow of Rutledge, by instituting 


proceedings to annul the will, »epudiated it and elected not to take 
y- under it. 


« Bringing « nie to ont gnldnsa i tan clashion ts sage naslius 


George vs. Bussing. 15 B. Mon. 559. 
“6A cannot take under a will, and Se wei 5a Pee 
con to, or in conflict with it.” | 
Little vs. Birdwell, 27 Tex.. 688. | | 

“ Where the estate in remainder is dependent dependent ‘upon tha Ue peteen 
of the testator’s widow, who waived dee on apie 
her share under the statute, it was held the 
tie upon the determination of the sctate or t of 

ww. 

2 Red. on Wilis, (Srd ed.) Star p. 258, Sec. 66. 

« If the devisee of adieeiian ae 
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question was as to-whether the right of entry was barred. From the 
facts of this cage, and from the form of action it appears that:the 
premises involved in the controversy were not in the adverse 

sion of any one at the time of Well’s entry upon them, and we snb- 
mit that mere failure to enter or to sue during the time limited did 
not bar the right. except where there was adverse possession. The 
bar under the laws of that State was to the remedy and not to the 
title. Wells had regained, by his entry, his possession of the 
premises, and his title by his mere failure to enter had not been lost. 
In the course of the opinion in that case, the court say “ that those 
in remainder MIGHT HAVE ENTERED IMMEDIATELY ON THE REFUSAL OF 
THE DEVISEE TO ACCEPT THE DEVI8E Is TRUE. But one may have differ- 
ent rights of entry, and though the devisee for life refuse to accept 


" the estate devised, and the remainderman thereby acquires an imme- 


diate right of entry, yet he is not obliged toavail himeelf of his right 
so accruing, but he may enter after his second right accrues by the 
death of the life te--~t.”. This doctrine of « sxcoxp right of entry, 
as maintained under the laws of the State of Massachusetts, we will 
notice further on in this brief, and for the present cunfine ourselves 
to the question as to when the rion of entry accrued to complain- 
ante, and when they first could have brought their suit to recover 
the possession of the premises from an sdverse’ , holding 
under claim of title. We take it to be the well established doctrine, 
from the authorities above cited by us, that, upon the refusal of Mrs. 
Foster to take under the will, and by her suit asserting her claim 
to the property under the statute and against the will, the remainder 
to Wm. Rutledge became vested in possession, and took effect at once 


ee as if no prior estate had been limited, and that he had an immediate 


“ight of entry upon the estate. At the time, however, of the death 
of Wm. Ratledge, on July 14, 1854, the evidence discloses that the 
land in controversy was not in the actual occupancy of any one. At 
that time Daggett had not entered into possession of the land, nor 
had he any claim of title, hence, up to the time of the death of Wm. 
M Rutledge no cause of action had accrued against Daggett, nor the 
person under whom he afterwards held. (Rec. 480). fi : 


On the death of Wm. M. Rutledge the estate limited on this eon- 
tingency, touk effect and became vested in posseseion in appellants, 
Miller et al., and they bad an immediate right of entry upon their 
estate. At that time, the land in dispute not. being in the actual 
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The intermediate estate was determined by the suit of Mrs. Foster, 
anaulling the will. W.M. Rutledge, the minor, died in 1864. 
Mary F. Nichole was born on the ist of March, 1848, and on July 
22, 1861, was married to W. V. Ramsey, who died on November 1, 
1869. She remained a widow until October, 26, 1871, when she 
was married to her present husband, A. J. Nichols. (R. 106.) 

W. A. H. Miller became twenty-one years of age on January 1, 
1866, and Thos. H. Miller became twenty-one years of age on March 
18, 1869. (R. 297, also 335-337.) 

Article 4640, Pasch. Dig., provides that “Every female, under 
the age of twenty-one years, who shall marry in aceordance with the 
laws of this State, shall, from and after the time of such marriage, be 
deemed to be of full age, and shall have all the rights and 
to which she would have been entitled had she been, at the time of 
her marriage, of full age.” 

Article 4617 Pasch. Dig. provides that ‘No law of limitation, 
except in cases provided for in the 8th section of this act, shall run 
against infants, married women, persons imprisoned, or persons of 
unsound mind, during the existence of their respective disabilities, 
and when the law of limitations did not commence to run prior to 
the existence of these disabilities, ench person shall have the same 
time allowed them after their removal: that is allowed ” others by 
this and other laws of limitation now in force.” 

Article 8201 of the Revised Statutes, which. was in force at the 


time of the institution of this suit, and is still in force, and which 


incorporates substantially this same provision has already been given. 

Under the Texas statutes disabilities cannot be accumulated. 

White vs. Latimer, 12 Tex., 62. ~ 
¢ Thompeon vs. Cragg, 24 Tex., 588 

Ford vs. Clemente, 18 Tex., 597. 

The saving of the statute is only to those to whom the right of 
action first accrued. 

Hauton vs. Nichols, 55 Tex., 217. 

Becton vs. Alexander, 27 Tex., 659. 

Angell on lim. (8d: ed:) § 479. 

By the terms of the statute, and by the decisions construing its 
meaning, tle statute begins to run from the time the canee af action 
fret accrued. 

Horton ve. Orawford, 10 Tex., 890. 
Erhardt vs. Hearne, 47 Tex., 478. 


e 


Art. 12, § 48 of the Constitution of 1868, is as follows: +f 
otatutes of Hmitation of civil euits were ouspended bythe scesliad 
act of secession of the 8th of January, 1961, andchall be considiwell 
as suspendend within this State, until the 
stitution by the United States Congress.” 
Art. 8215, Rev. Civil Statates, provides that, «The lows of I 
tation of civil suite in this State shall be considered a8 
during the lete civil war, commencing on the 
January, 1861, and ending on the thirtieth day | 
but nothing herein shall be held to revive any canse of action | 
tofore barred.” 


prep. hat 


their 
By the evidence it is disclosed thet in the yer : 
gett eatared into an ggreement with Cel M. 7. Johnson to bagichn 
tract of land in comtrdvessy. in exchange for it be was to give. 
Jobneon hie (Deggett’s) own hend-right survey of 820 noses of | 
in the immediate vicinity... Daggett at that tise 
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the tract owned by them respectively until the present time. As to 
these appellees, their adverse possession was first interrupted by 
appellants, Miller et al., on October 27, 1884, at which time 
filed their original plea, as intervenors, in the suit of Wm. D. Foster 
et al. vs. The Texas and Pacific Railway et al. 


These appellees insist that any person owning an estate in lands, 
having a present right of entry, or being vested with a right of 
immediate possession, can maintain an action of tresspass to try title 
to reduce the same to possession when held adversely by another, 
and this principle is believed to be beyond question. Under the laws 
of Texas this form of action can as well be maintained upon an 
equitable as a legal title. 


The two material inquiries then. are, as we conceive, under this 
branch of the case— 

1. When did the cause of action first accrue! 

2. To whom did this right of action fret accrue? 


To the first inquiry there is but one answer—unquestionably on 

Daggett’s entry upon the land, and continuing in possession of the 
same under his avowed claim of ownership, evidenced by his deed from 
Johnson, duly recorded, and further evidenced by his visible and 
notorious acts of occupancy and possession. The entry upon the 
land and possession of the same was adverse, it being an actual and 
visible appropriation of the land, commenced and continued under a 
as, claim of right inconsistent with and hostile to the claim of title on 
|. © the part of Mrs. Foster, either as survivor of the community, or as 
| ~~” ydevisee of the particular estate under the will of Rutledge, and also, 
-~+ . gmeonsistent with and hostile to the claim of title on the partrof 
Bi: — as devisees under said will. 


; As stated in Angell on Lim. (3rd. ed.) Sec. 869, “to determine 
a when a party is barred of his right to maintain ejectment, it is 
requisite to determine when his right of entry accrued.” — 

In Horton vs. Crawford, 10 Tex., 390, the court say, “when does 
the cause of accrue! Unquestionably at the instant of popes 
taken under the circumstances specified in the statute.” 


‘In Thomas vs. Brooks, 6 Tex., 371, it ie also said by the court, 
“when did the cause of action accrue? Unquestionably when the 
property was taken from the owner. He could then have swed for it.” 
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. instant of such adverse possession taken, the owner of the title had 
a a right to sue for the resovery of the possession of the land. ons 
; But counsel for » Ineists, in we haloes the 

| operation of the rule, that appellants, Miller et al., were igne | 

| the will, and of their right under the will. The 

| is stated by an eminent writer: “An imperative | 


the owner to ascertain all the instraments which o 

parts of his title, and to inform himeelf of all that they contain.” 
2 Pom. Eq. Jur., Sec. 626. ag eee. | 
: | The Supreme Coart of Texas says, in pre hi 
= @€=—._- Tex., 369, that “the rights of parties could receive 
% _ tion from the statute if the time of the accrual of th 
| could not be fixed with a reasonable degree of certain 
. «I the times forthe commencement of 


, a respect to human statutes, or the defences under 

} @ . them, rushes on, and in a short space removes the 

,  @ - the depositories of the truth in relation to 
tion and obliterates all evidences by which it could 
plained. If suite can be delayed by any such. 

‘ ect up in this suit, they may be ) 
brought immediately, when they could be met and. 
nd tt. ed tages et Wy aakeen . 
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- him, nor, until quite recently, menacing those holding usder him. 
But at last, after the ashes of the tomb held all the knowledge of the 
different witnesses and immediate parties to the transactions relating 
to Daggett’s claim of title, deraigned through transfers under the 
transfer made by the testator himself to Brinson, then, suddenly was 
discharged—not upon Daggett, but upon those holding under him— 
this long-slumbering claim of title, first by W. D. Foster, and then 
by appellants, as intervenors. Rutledge had been dead for more than 


thirty yeara; M. T. Johnson bid died in 1866; Matthew Brinson died - 


long years since, and et last,on April 19, 1883, E. M. Daggett died. 
Death, with remorseless hand, had cleared the field of all the imme- 
diate participants in the different transactions relating to the trans- 
fers of the Rutledge certificate whose evidence mighf shed light upon 
the question of ownership. The opportune time had arrived, and 
with alacrity the hand of greed stretched forth to reap unto itself the 
wealth attaching to the land, now become the very heart of a flourish- 
ing city, reclaimed from a prairie waste by E. M. Daggett, at the 
cost of the privations of s frontier life endured for the period of a 
quarter century. 

Couneel for appellants, Miller et al., seeks to excuse their lack of 
diligence with the asszrtion (it is not worthy to be named Proor) 
that they were ignorant of their rights under the will, and even of 
the existence of a will. Their father was executor of tlie will. Mrs. 
Foster was their aunt. The probate was of record in the county in 


which they lived and were reared; the decree annulling the will was ° 


rendered by the District Court of the same county. The certificate 
_and the field notes of the survey thereunder were duly returned to 
the land office at Austin, and there kept as archives of that office. 
The certificate was entered on the registry of the Court of Claims, 
it also being an archive of that office. T. H. and W. A. H. Miller 
were for years land agents et Austin, and W. A. H. Miller 

in the practice of law. They had negotiations with Mre. Foster with 
reference to this same certificate; ascertained that it was not in the 
General Land Office; made affidavit of ite loss, procured the issuance 
of a pupricats of it, and then patents for lands located by virtue of 
this duplicate; and yet all this while not one word was let fall, not 
one circumstance was brought to their attention which would lead to 
inquiry on their part. The raw charges them with notice of the 
title under which they claim, and of the contents of the instrument 
constituting their only claim of title. 
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fault was itt What had defendants to do with 


In McArthur ve. Scott, 118 :U: 8. Bap. 407, tet ald, <e 
of which al) satiny j- Cathe he 
adversely to the title were bound to take notices.” =) 
The Facts, as disclosed by the evidence, were exile to 


on inquiry, and inquiry would have led to 
assumes that their was all without 


gence in ascertaining ‘and ‘their 
fraud or concealment did either 
him use to prevent | ts from 
rights? Daggett’s entry upon and possession of 
and visible, his claim of ‘title open and 
properly of record, in the proper county, since 
under such circumstances, the ignorance of 
the same be real or pretended, prevent the ranning of ti 
In Connally ve. Hammond, 58 Texas, 17, the court 
‘neither fraad, nor the of its existence pong 
running of the statute of limitations. The whieh 
this result must be attended with such conceatacaar of the frend ab 
to prevent it discovery by the use of reasonable | | 
Bowman vs. Wathen, 1 How. (U 8.) 189-196. 
concealment either as to his possession, or claim of ti App: 
lants used no diligence, either to ascertain their smc An 
rights, or to assert them. 


The Supreme Court of Kentucky, in the case of Thomas vs. 
White, 3 Littell (Ky.) 177, seys on this subject, “time. begins Se: 
ran when the right of action secrucs, and not when s perso 
uf his rights, comes to a knowledge of them.” So, in Jordah ve. 
4 Gr. 175 (reported in 16 Am. Dec., 249) it is held, that 
of one’s rights, when not owing to the fraud or default of the 
does not prevent the operation of the statute.” We bel 
so-called ignoranee on the pert. of will not be 
to suspend the running of the statute, and that equity. will. 
a person whose condition is Paagapteed hpse 
To whom did the cance of notion jiret accruet , aie 


— / 


Who, at the time of Daggett’s adverse entry upon and possession 
of the land, had the right to sue and oust him of his ay of 


the same? 


At that time Mrs. Foster claimed no interest in the land, as devisee, 
under the will,.and if she was entitled to possession of the same, or 
could have sued to recover it, it was under her claim of title as 
survivor of the community and as heir to her deceased son, Wm. M. 
Rutledge. Her claim of title was as adverse to and in as direct an- 
tagonism with the claim of title on the part of appellants, as it 
was adverse and hostile to Daggett’s. If she had sued for the prem- 
ises, her suit would in no manner have enured to the benefit of ap- 
pellants, nor arrested the operation of the statuteasto them. Their 
rights, nor the title under which they claim, would not have been 
involved in the litigation. | 

Holloway vs. Holloway, 30 Texas, 175. 

Burleson vs. Burleson, 28 Texas, 417. 

If, under the terms of Rutledge’ s will, any interest passed to the 
property in controversy or in the certificate by virtue of which it was 
located, in whom, as devisees under the will, was such interest vested 
at the time of Daggett’s adverse possession! 
| Who, as devisees, and who only could have sued? 
| There was no intermediate life estate vested in Mrs. Foeter, she had 
refuse to accept it. ‘ In the life time of the devisee for life, the lite 
estate had become vested in possession in the remainderman, Wm. 
| M. Rutledge, and on hie death it had become vested in possession, 
. in appellants, with an immediate right of entry upon and enjoy- 

ment of the estate. The life estate intermediate did not take effect 
‘in possession at all, and the estate of the remainderman fell in before 
the expiration of the particular estate from the efflux of time, and 
took effect from the death of the testator the same as if no prior 
particular estate had been limited. There cannot, in this case, be 
any presumption indulged that, the devise being for the benefit of 
the life tenant, she accepted it, as presumption can only be ind 

in the absence of proof, and not against the proof. Mrs. Foster’s 
course was not merely passive or negative in ite nature, but she 
actively asserted her rights, as survivor against th will, positivély de- 
clared her repudiation of the entire will, and emphatically declared 
that she would not accept the devise to her under it. It is not 
merely by her non-action, by her failure to enter upon and enjoy 
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‘the will and refusal to accept the devise’ is conclusively shows by 


the possession of the estate ‘devised to her, thet: 
the devise and refusal to accept, is inferred.- 


her affirmative acts in the assertion of a hostile claim: How, then; — 
could Dagget, by his entry upon the and, eae gener a 
any estate of hers as devisee under the will? idea BAR 

If, under the will, as devieses of the estate of ia 
lante, Miller et. al., had any title and ownership to thé land in oom 
troversy, Daggett’s entry upon the same, under his open andadverss 
cleim of ownership, wnt the decual of thoennes A iin S050 SANE 
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that they were authorized to presumé that the holding of Dagges 
was under the life tenant, and that the same was consistent with thelifé — 


tenancy? Their plea is, of the existence ‘of the will stall: 
Is this shaman grvlbeereesoedpaliemptittg bo. cine se 


claim of title? The possession of Daggett 
the nature of his claim, the registration of his: deed’ 
was notice. Goch posession war notice to appellants and al that 


Woodson vs. Collins, 56 Tex., 175. lap re es Or; 
And eo aleo is the registration of the deed. . 
But appellants’ counsel insists, that appellante were not charged 
to inquire about the nature of sny possession held of said prem- 
ises, and that they ‘were aathorized to preeume the ‘wee 
with the consent. of his life tenant, and thet they, the appellants, 
could not take action to recover the possession if they: Mnew: ‘eon- 
trary.” As authority for this essertion-he cites mumeroms.ceeeh; 
In the case of MoCorry ve. King’s Heirs, 8 Hamph. 267, Wit 
liam King. was © tenant by. the curtesy. He made a decd’ to 
the land which he held by. this tenure, purporting.to’ 
an estate in fee. The court held thet “the deed operated ese: 
ance of his interest in the land only, and says that. the old: law ef 


tee 


— 


of Tennessee, where the conveyance is by bargain and sale, which is 
not attended with many of the consequences that belonged to the 
ancient mode of conveyance by feoffment and livery seisin.” The 
court further held that the husband being a tenant, by the curtesy, 
for life, “the wife’s heirs could not sue until the — of the 
life estate.” 

in Heath vs. White, 5 Conn., 228, it was held that B had an 
estate for life. as tenant by the curtesy, and that C had no right of 
entry until the death of B; and to the same effect is May’s Heirs vs. 
Hill, 5 Littell, 318. Jackson vs. Sellick, 8 Johns, 262, was also 
with reference to an estate held by the curtesy. Vincent Mathews 
held an estate by this tenure, and the court held that during the con- 
tinuance of the particular estate, there was no right of entry by the 
reversioners; and to the same effect is the case of Jackson vs. John- 
son, 5 Cow, 95-103, in which tenancy was also by the curtesy, and 
the court held that the estate did not descend to the heirs so as to 
give them a right of entry UNTIL THE DETERMINATION of the life estate. 


In Johnson vs. Schonmaker, 4 Johns, 390, the facts show that 
Jehoshephat Dubois died in 1750. By his will an estate was given 
to his WIDOW FOR LIFE, PROVIDED she remained his widow, which sux 
pip. Remainder, in fee, went to his danghters. . The widow’s life 
estate it seems had vested in possession. She remained a widow, and 
by the terms of the will the life estate was to her on this condition. . 
The court held, that puRING THE CONTINUANCE OF THE LIFE ESTATE, 
there was no right of entry on the part of the lessors who held under 
the remainderman. 

The cases of Wells vs. Prince, 9 Maes., 508, and Holt vs. Lamb, 
37 Ohio St., 374, have heretofore been given. Neither one of the 
cases has any bearing on the question as to the time when the estate 
vests in the remainderman, in a case where the devisee of the prior 
particular estate for life has refused to accept the deviee, and had set 
up an independent claim of title to the property devised in antago- 
nism to the claim of title on the part of the testator. 

Counsel for appellants, Miller et al., urges that, “even if fromany 
cansea right of entry should have accrued to the remainderman, 
during the continuance of the life estate, and his right of entry had 
been barred, still another right of entry would have accrued to the 
remainderman on the peatu of the life tenant, which would not be 
affected by the statute of limitations.” and cites as authority for this 
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Wells ve. Prines, 9: Mass., 508; Sabsoe. 
Mo., 176; Woodeon va. Guith, 1 Head,'27 (thine tateasien 
cited in Wood on Lim.; note 1, p. 528. The case of Gelmens'ivy - 
Davie, 29 M., 116, some to have bewn « ase wher he senant of 
particular estate during its continuance was disssized i 
by the statute, and the court held that the reversioner nat. 
titled to the possession until the termination of the | “ie 
the statute would not affect his right of action during the contian: 
ance of the particular estate, of teg haw ge 
In Woodson vs. Smith, 1 Head, 277, the La — 
from the construction and effect of a deed of | 
made by Sallie E. Lucas, on August 31, 1812, to hiee ‘eons, ahd 
to any after-born heirs of the donor. The habendum of ‘thie deel 
was as follows: “To have and to hold the said five nt ‘ 
their increase, to the said Geo: A. Lucas and Peter Luees, dad the 
heira of her (the donor’s) body. if any there be, after thé’ said Sali 
E. Lucas’ death.” The court held that, “the at use and 
possesion of Che aires wan Se eis Gener, Sele pps 
TO THE DONEES UNTIL HEB DEATH.” Aid it was further held, that’ the 
purchase from the donor of éne of the slaves included fu the deed of 
gift, could have no other effett than to vest the purchaser with ai 
interest in the slave for life. He, the purchaser, was placed by his — 
purchase in the shoes of the donor, and could by his. | 
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no greater interest than she, the donor, hed in the olaves at the time. 
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she sold them. Hence, it was held that the 
during the life of the donor was not adverse to the Wokens; ailect’ 
until the death of the donor did the right of possession in the doates — 
arise; and to this same effect and on a similar state of facts is the 
case of Bradford vs. Caldwell, 2 Head, 496: How these cases cin’ 
support the doctrine of the right of & snooxp entry under the'féet) 
of thie case we are unable to see. | | 
In the case, Wells vs. Prince, 9 


for life, remainder to Ebenezer Wells end others. 
in 1776. Susannah died in 1798, never heving ¢ boul 
PaRTIrion, aad the mI 
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devise, is true. But one may have different rights of entry, and 
the devisee for life refuse to accept the estate devised, 
and the remainderman thereby acquires an immediate right of entry, 
yet he is not obliged to avail himself of his right so accruing, bat 
he may enter after his second right accrues by the death of the life 
tenant.” As we have before mentioned there was no ADVERSE 
ion shown. The form ‘of the action precludes the idea that 
there was such adverse possession held. The bar was to the nummpr, 
and not to the title. Ebenezer had regained his possession, and his 
TITLE has not been divested. As held in Horton ve. Crawford, 10 
Texas, 388, “the title, here as elewhere in the American States, has 
always been supposed to draw to it the legal seisin and possession, 
which possession is retained by the grantee, until he is ousted thereof, 
by an actual possession in another, under a claim of right. There 
is no legal necessity then for entry, unless the land be claimed and held. 
adversely by another. And we maintain that as the legal title draws 
to iteelf the legal seisin, if possession is taken by a naked trespasser, 
or by one holding by adverse paper title, and there was lack of con- 
tinuity of possession, or if for any cause the premises became vacant 
or were abandoned, the evisin reattached iteelf to the title of the 
lawful owner. The mere failure to sue, or to enter during the time 
limited does not bar the TirLE; but there must. have been adverse 
ion, continued for the statutory length of time.. 
_ Neddy vs. the State, 8 Yerg. 249. 
Smith ve. McCall, 2 Humph. 163. 
Angell on Lim. (3d ed.) Sec. 369 and note 4. 
It seems, too, that this right of a second entry was secured by 
@atutory provision in the State of Massgchusette. Under Sec. 8, of 
limitations act in that State, it is defined when the right to make 
try, or bring an action to recover land shall be deemed to have 


shall be disscised, his right of entry or of 
to have accrued at the time of such disseisin. 


t shall be deemed to have accrued at the time of such death, 
there is a tenancy by the curtesy, or other estate, 
of such ancestor or devieor, in which case, hié t 


estate cus not cattails detlaiiigeil | 
that her life estate continued until her death, and held’ 


right of entry of reversionere escrued at the death’ Of ths’ tenant 


1838; and even though the life tenant had forfeited 
that the revs igh need we 


the Massachusetts courte, and they seem to have 
visions of « statute peculiar to thet State. 
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heirs,and on such division the premises demanded were assigned to his 
widow as her dower; and she entered and took possession, and de- 
mandant became entitled partly by descent and partly by 

to the reversion of the same. The dowager died in 1810 and the 
demandant entered in 1811. It was held that the demandant’s 
right of entry accrued on the death of the life tenant and he had 20 
yeare by the statute to preserve his estate by entry. The court says, 
“he might be utterly ignorant of the disseissin, notwithstanding the 
visible occupation of the disseisor, Yor he might well suppose that 
the tenant had entered under a contract with her who was seised of 
the freehold.” This case can have no application to the case now 
before court. Mrs. Foster had never entered, she had never claimed 
the life estate, as devisee. Her claim, if any she had, was in fee, and 
against and not under the will. Johnson claimed adversely, both 
to Mrs. Foster as survivor of the community and against the de- 
visees under the will, his claim being deraigned through Rutledge 
himeelf, and Daggett claimed by his purchase from Johnson, as 
owner, his recorded deed showing his adverse claim, and his pos- 
session and occupancy putting all persone on notice as to the nature 
of his claim of title. 


We maintain then, that in this case it is shown that the cavsz of 
ACTION First accrued by the adverse entry.of Daggett upon the 
premises and his continuing in possession of the’ same under his 
open claim of adverse title, and that, if the appellants derived 
title to the land under the will of Rutledge, it was their possession 
that was invaded by Daggett, and that, ro rue, the right of action 
first accrued, and that tux, they had the ricut To sux for the re- 
covery of the possession of the land. We further maintain that the 
, alleged ignorance of appellants is no sufficient reason why the 
statute of limitation should not begin to run against them from the 
time when they, respectively, became relieved of their disabilities, 
and that this right of a sxconp entry does not obtain under our laws 
in regard to the time in which they should have brought their suit. 
Our statute of limitations is peculiar and essentially different from 
that in force in most of the States, and by its terms it bars, not 
merely the rnemmpy, but the giant, and even matures thé inferior 
claim of title of the wrong-doer into the superior and better title. 
[t veers tux TITLE in the adverse possessor. As said in the case of 


* Horton vp. Crawford, 10 Tex., 888, “there is no legal necessity, — 


anoth a patry, usiam the lend be LAND Ae SEED 2 aprenenr by 
Nor can the section, relative to the right of entry, de pt Fe 

2 to have any urrucr upon the righit of ponsmeons as.guer 

by the 15th, 16th and 17th esctions of the statute. .. 
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“* and the wilternens redpend precip ; 
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our frontiers were also infested by | | 
hostile savages. This lseaseay ot the pretilinns 098 | 
and in addition, on the frontiers the inuall: 
tered, pressed with the Tedisaten tated 7 

country. And the settlement of the frontiers csp 
advance, unless there was some security that the lands. 

from the savages and Lensts of prey, should Socome te rope 
claimant, having equitable or legal title, heshouldhavegmmsums 
time to set up and establish his claim. ‘The of this and ge om 
other countries furnish the most abundant that the | | 
ment and settlement of a country are paralyzed by the 
titles to real estate. Labor will not be exerted When ‘its fraite are 
insecure, and may possibly go to benefit wagon prbectrrett | 
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on the law of limitation in force at the rm the BTA 8 - 
GAVE THE title. 

Craig ve. Cartwright, 65 Texas, 424. 

The statute in force from and before the time of Daggett’s ‘shies 
entry upon the land, up to the time of the adoption of ‘the Revised 
Statutes, on September 1, 1879, has already been wi erg — 
reference to the three years period of limitation. 


In construing that section the Supreme Court says that “ 
for the time limited, exempts the occupant from rere 37 ult.” 
Horton vs. Crawford, 10 Tex., 391. 


And in the same case it is said that, “one of the difficulties, expe- 
rienced in the construction of the statute, is that we have not the aid 
of the decisions of other tribunals in the construction of similar 
statutes. Neither in the statute of James I., nor in those of most 
of the States, is there any express provision in favor of adverse poe- 
session. The rights under such possession are not directly guaran- 
teed. Legislation is confined to the ricut as against such possession, 
viz: the right of entry. 

By the terms of the statute iteelf, and by the decisions construing 
its meaning, the statute begins to run from the time the cause of 
action first accrued. 

Horton vs. Crawford, 10 Tex., 390. 

Erhardt vs. Hearne, 47 Tex., 478. 

And it is held that the saving of the statute is only to those to 
whom the right of action first accrues. 

Huaton vs. Nichols 55 Tex., 217. 

pee vs. Alexander, 27 Tex., 659. 

on Lim: (8d e1.), $479. 

By article 3215 Rev. Stat. 1879, it is provided that, “ The laws of 
limitation of civil suits in this State shall be considered as 
during the late civil war, commencing on the 28th day of January, 
1861, and ending on the 30th day of March, 1870; but nothing 
| herein shall be held tp revive any cause of action heretofore barred.” 

And eee aleo Grigsby vs. Peak, 57 Tex , 142. 

Both T. H. and W. A. H. Miller were of full age before March 30, 
1870; and at that time Mrs. Nichols labored under no disability. 
W. V. Rameey, her first husband, died on November 1, 1869, and 
Rete nst marvel ta her present hestend, 2:5. Nichole, until 
October 26, 1871. 
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by said rinson to M. T. Joheson, and deed to 
eon to E. M. Daggett. re 
: On Jane 17, 1868, s patent issued from the 


a | John Childress, deceased. for the tract of land i 
— deceased, aasennsd Us 
_&£ eaid deceased father, to E. M. wy 
2 acre tract of land in controversy, describing the treet, 
my deceased father’s headright, located on the old ' 
survey adjoining the town of Fort Worth, in Tarrant 
g and is better known as the homestead uf E. M. Dagan 
of 878.) ve . 
This deed conveys the land, and not « mere 's 3 
the land. | , 
to Van Reneealear vs. Kearney, 11 How. (U. 8.) 83.) 
In addition to above mentioned , 


in evidence the will of C. M. Daggett, dated June 


mitted to probate in due form, end ‘etendints, 2. 
ber husband, EB. Doggett, otered ia ovidenes tn thaie 


With reference to this George Childress tativest tn 
certificate issued to his father, it fs chown that the cortifieate: 
issued for a league and ‘labor of land. This‘ pesticnlar’ 

land and divers other tracts’ were located upos by vi 
the said coaveyence to K. M. Daggett; only an tutes 
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brother John, and the interest of his half sister, if any she had. 
Under this deed from George Childress, E. M. Daggett always 
claimed and asserted ownership of the land, as well as also under 
his other conveyances. 


These appellees insist that the location of the Childress certifi- 
eate, and the patent for the land issued to the heirs-of John 
Childress, deceased, were not, with reference to the claint under 
this section of the statute of limitations, nullities and void, and 
maintain that the deed, from George Childress to E. M. Daggett, is 
sufficient to support the plea of appellees of the three years 
statute of limitations. 


In a contest between two different aise both claiming under 
patents from the State, the junior patent will be cotom oF TITLE 
SUFFICIENT to support the three years statute of limitations against 
the elder patent. 

League vs. Rogan, 59 Texas, 432-433. 

Galan vs. Goliad, 32 Texas, 776. 

Stafford ve. King, 30 Texas, 277. 

Whitehead vs. Foley, 28 Texas, 12. 


If, then, title is deraigned through this junior patent to the 
sovereignty of the soil, by mesne conveyance enfficient, as color of 
title, to connect with this patent, we maintain that thé bar of the 
statute is complete. | 


A deed from a tenant in common to a specific portion of a tract 
held in common, is not void. 
_ Arnold va, Cauble, 49 Tex., 533. 
Fitch vs. Boyer,-51 Tex., 347. re 
y Cameron vs. Thurman, 56 Tex., 33 
_ Rutherford vs. Stamper, 60 Tex., 447. 


If the deed is nor vorp, but only vorpaate, if it be such a deed as, 
when tested by rrszzr, is sufficient to convey the land as between the 
parties to the deed, then, we insist, it 1s such a deed as is color of 
title, and will be sufficient to support the plea. 

In disecussing the meaning of the terme “title” and “cglor of 
title,” as used in this section of the statute, the Supreme Coart of 
Texas says, in the case of League ve. Rogan, 59 Tex., on page 429, 
that, “in this case the appellees claim under a regular chain of trane- 
fer from or under the sovereignty of the eoil, which, in the language 
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guage we here omit, as in s different plece we will 

opinion itself), and on page 481, of the same 

of the character of the title which will support the 

years statute, the court quotes with approval the 

Wheeler, who rendered the opinion in the case of 

Tex., 38 , which we will also give from the opinion ited, 
In the case of Pearson vs. Burdett, mentioned al 

says, ‘as a mere question of the validity of Burdett’s 

as stated in the opinion above quoted, the plaintiff was in a, 

to avoid Burdett’s deed for fraud and have i oot aside | 
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vor. As to them, it stood prima Factz as a good title until they 
should institute a suit in eome competent court, and show such facts 
as would establish not that the legal title had not passed, but that 
Burdett had fraudulently obtained the legal title, and thereby obtain 
a judgment of recovery, setting aside the deed, and reinstating the 
title in those shown by the adjudication to be equitably entitled to 
it.’ The court aleo says, in this opinion that it is a mTLR, unr 
destroyed by the establishment of a superior title, and that “the 
leading object and effect of the statute of limitations are to make 
the’three years adverse possession of the land mature the ‘inferior 
title in the hands of the possessor into the superior title.” Conld 
appellants resist the effect of this Geo. Childress deed, and set up 
for his co-tenants their equities for them in any nature of case? 
Their claim is as antagonistic to the claim of these co-tenants as it 
is to the claim of the appeliees. They claim title as against all 
persons deraigning title through the Childress patent, and assert 
that, by reason of the prior location of the Rutledge certificate on 
the same land, which they contend was a valid and subsisting 
location at the time the Childress certificate was located, the Chil.- 
dress patent is to them voidable and pray for cancellation of the 
patent as a cloud on their title. 


In the case of Smith vs. Power, 28 Tex. 88, above referred to, the 
court says, “The only question in the case which remains open 
to examination is, upon the sufficiency of the defense of the statute 
of limitations. The defendant pleaded the limitation of three and 
ten years. To render a possession of three years a bar to an action 
must have held under 
title, or color of title as defined in the fifteenth section of the statute. 
(Hart. Dig., Art. 2391.) To constitute such title, or color of title, 
there must be a ‘chain of transfer from or under the sovereignty of 
the soil.’ This presupposes a grant from the govern- 
ment, as the basis of such chain of transfer. And the grant must 
be effectual to convey to the grantee whatever right or title the 
government had in the land at the time of making the grant. + It 
need not necessarily carry with it the paramount title; but it enust 
be title, as against the government, valid in iteelf, when tested by 
itself, and not tried by the title of others. It must have intrinsic 
validity, as between the parties to it; though it may be relatively 
void, as respects the rights of third persons. If it be absolutely 


‘nastier 08 Gn: tts om the government The tr 


ports that seomething passes 
Sas if bo hocchaahanety taaybder nathad pall 
consti lao ero tl win the proven o he eo 


to soyaten, hn tl pln Wo opie 
not that it shall proceed from ‘a party having title, oF 
convey title to the land; bat it must have all the oa 
tested by itself, of s good 
opinion the court | 

is not a deed until the power bg 
must be shown, then a defendant must not only have s 
a title good in itself, before he can claim the potio 
statute. Such manifestly was not the intention of the 


e the principles therein declared to be law, we think it ¢ 
Ce the dood toms Geonge Ohildoees to... Daggett is 
to support defendants’ plea of the three years statute of lim 
the co-tenants of George Ohildress have equities snch es 
ble them to avoid this deed in whole, or in part, as 
to pass the legal title to the entire tract as against 
would devolve on them: to show such facts 
Miller ot al., cannot set up for 
equities. Such eo-tenants, or persons in privity with them, eo 
up their equities to avoid the operation of the deed as 
title to Daggett. The deed is not void, it is effectual toe 

whatever title George Childress had—it is valid fa 
when fv hy Hl omy the etre ato nda 

Childress and E. M. Daggett it has in y 
whether, under the evidence in this ca 


either George Childress or his co-tenants ever had any interest at 
all in the land. As said in the case of Arnold vs. Cauble, 49 Tex., 
on pages 48-49, a deed of this nature, is not necesarily void, and it 
should on principles of equity be respected as far as it could be prac- 
ticably done, consistently with the co-tenants in making a partition 
of the premises. To the extent only that the rights of the-other 
co-tenants had been disregarded in making the deed could it be 
avoided. The question of the sufficiency of the deed as con 
title, is wholly distinct from its sufficiency to support the plea of the 
three years statute, and whether the deed could be avoided as against 
Daggett by the other co tenants is wholly unimportant to appellants, 
Miller et al.. It was certainly adverse to their claim of title. The 
case of Elliott ve. Mitchell, 47 Tex., 445, bears on this point. The 
ion in that case was under bond for title, no proof having 
been made of payment of purchase money. The court says, “ Ham 
held under bond for title, in the usual form, from Powell, and his 
possession was in accordance with his contract with Powell. His 
possession, whether he had paid the purchase money or not, was 
adverse to appellants’ title, and to all others except Powell, and the 
question as to the payment of the purchase money could only become 
important in a question between Ham and Powell.” By parity of 
reasoning the equities between Daggett and the .other co-tenants of 
the land only become important in case of partition between them- 
selves of the land. 


One other case which we intended to mention, came before the 
Supreme Court of Texas involving the question of the sufliciency of 
Ab instrument, as color of title, under this section of the statute. 
In the case of Downs vs. Porter, 54 Tex., 59, the nature of instrament 
@nsidered was a bond for title to an undivided interest of 500 acres 
of land, with right of selection. Both parties to the suit claimed 


undera patent for a third of a league of land, issued to Mathew F. Sims, | 


as their common source of title. Downs claimed, under deed from 
Sims and through mense conveyances to himeelf, an undivided inter- 
est of 500 acres. Porter claimed under bond for title to an undi- 
vided 500 acres with right of selection. The bond did not resite a 
consideration and none was proven on the trial. This instrument 
was objected to when offered in evidence as being insufficient to 
prove title, and also as being insufficient as color of title under the 
three years statute of limitation. The refusal of the court to sustain 
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the objection was. ‘sesigned.ce ierror. The cone age ether | 
bond for title under which defendant Porter-held “was eufiles 
color of title to support the dance of limitations of three 5 
the principal question in the: ease,” and says, thet, “if 
to well established rales, « consideration must be proven, either & ee 
direct evidence or presumption. It is believed, however, thet the 
same strictness should not. be‘ required where thetbend is’ 
negatively relied on as eolor of title under the: ) 
tions. . (Story’s Eq. Jur. Section 769.) As said by Ch. J. Hemp 
in Charle vs. Safforld, 18 Tex. 109, ae aeesesiewngy: 


that is no cuffieient reason why, coupled with 
not give a title or bar plaintiffs remedy, but sather the: - 
The fact that it is defective renders necessary the aid of the. 
for, if inte er eS wee Se extn 
support.” The generaldectrine on this eubject: is; that 
defective the title under which the party in possesion claims, it is 
nevertheless such eolor of title es to make pea 
Angell on Lim., Section 404. © vicF tisha 
Pillow ve. Roberts, 18 How(0.8) 447.) orgy 
Wright ve. Mattison; 18: How., (U. 8.) 56. : ese Lae 
The court in this case further cites, with approval, the cats Gf 
Pearson vs. Burdett, 26 Tex, 157, and afterwards sa at “as befon 
shown, the instrament under consideration is not vold on its face, 
but at most voidable -only ;” and also says that “pn the thiid off P 
league contained more land ‘than was embraced in th Yond, ser 
which Porter deraigned his title, and the deed to Ge 
both might have been very consistently made, without dispar 
the one to the other, except in so far as the first gave the 
selection.” "= 
In the case of Pillow vs. Roberts, 18 How. as, | 


“Statutes of limitations would be of wary little nea it they 
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exclusive, or peculiar character or importance to the ground of the 
invalidity of an apparent or colorable title; the inquiry with them 
has been, whether there was an apparent or colorable tifle, under 
which an entry or a claim has been made in good faith.” Surely 
the Texas Supreme Court would not refer to and cite these cases 
without concurring in the views expressed in them From the 
authorities heretofore cited by us it is beyond question: that the 
deed from George Childress is not void. Besides holding this doc- 
trine it has also been held that one tenant in common may disseiee, 
or hold adversely to another tenant in common. 

Moseby vs. Withie, 26 Texas. 726. 

Besides, the general current of authorities overwhelmingly estab- 
lished the doctrine that a deed of like nature as the deed from Geo. 
Childress to E. M. Daggett, is “color of title” sufficient to support 
the plea under the three years statute of limitations. 

See Weisinger ve. Murphy, 3 Head, 679; Wright ve. Kleyla, an 
Indiana case, reported in the «‘ Western Reporter,” Vol. 2, No, 8, p. 
217; Freeman on Co-Ten. and Part. (2d ed.) Sec. 197; id. Sec. 224 
and note 2; Wood on Lini. p. 526, Sec. 259, and note 10; Angell on 
Lim. (3d ed.) Sec. 404, and note 1, which last authority is cited a0 
approval in the case of Downs ve. Porter, 54 Tex. 59. | 

It seems that these authorities conclusively establish that this 
George Childress deed, deraigning title througlr:the patent to the 
heirs of John Childress for the land in controversy will support this 
plea; and that by reason of the terms of this statute, title to the land 
vested in E. M. Daggett on account of his adverse possession under 
his claim of title for the period of three years from the time 

te were relieved of their respective disabilities and could 
“s maintained their suit for the recovery of the land. 
t ve. Hearne, 47 Tex. 478. 
’g possession was continuous and extended to the limits 
of vg boundaries, as described in the deed under which he held. 
vs. Von Lapin 58 Texas, 578. 
vs. Fol Bs Tex. 285. 

‘dpoohes ve. Baines, 5 Tex. 608.609. 

In the case of Whitehead vs. Foley, 28 Tex., 15, there was an in- 
terval of five months when the premises were unoccupied. The 
court says: “This is the ordinary and frequently the unavoidable 
incident of a of tenants.” 

‘See also, as to Elliott vs. Mitchell, 47 Tex., 451. 


| In the case of Whitehead: vs. Foley, 88 Tex., 


Preet is maf Se ccprains ot the Po syin i 
T. Johnson to E. M. ) 


tothe ull longi ol toni cle Dreaot. nd ae 
him. We deem it, in the light of the .conelusive fores of t 
dence, wholly unnecessary to more fully discuss our defense 
the five and ten years statutes. | 
in support of the proposition that the demand of 


woald refuse to enforve it. the following suthorities are 4 
Crosby vs. Beale, 17 Wall., 386. 
Runnell ve. University, 1 Wheat, 482. 

Knight vs. Taylor, 1 How., 161. 

liayword vs. Eliot Nat. Bank, 96 U. 8., 611. 
Carlisle ve. Hart, 27, Tex., 850. 

Connolly vs. Hammond, 51 Tex., 648. 
Parker vs. Spencer, 61 Tex., 155. 
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These appellees will now tarn to the consideration of 


THE CLAIM OF TITLE ON THE PART OF 
‘WORRALL ET AL. . 


* 


STATEMENT. 
It appears from their pleading that they derive 
to a one-half interest in the property in dispute, by : : 
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appellants, (Martha R. Worrall et al.), allege that the land in con- 
troversy belonged to the separate estate of Adaline 8., and that she 

died intestate, her said husband became entitled, as heir to 
her, to a one-half interest in the property, and that they, (said appel- 
lants), on the death of the said I. R., as his only heirs, became enti- 
tled by descent to the same. 

Adaline S. Worrall died in the early part of the year 1871; LR 
Worrall died in the year 1874, and appellants, Martha R. Worrall 
et al., filed their original petition, as intervenors in the suit of W. 
D. Foster et al., vs. Texas and Pacific Railway et al., on the 23rd: 
day of March, 1886, (R. 503). On September 30, 1869, the said 
E. R. Worrall, joined by his wife, Adaline 8. Worrall, executed their 
deed conveying the land in controversy to E. M. Daggett, in consid- 
eration of the sum of three hundred dollars paid by Daggett to 
Worrall. To this deed it is admitted the certificate of the notary 
before whom the acknowledgment was taken is defective in this: 
It fails to state that Mrs. Worrall was examined privily and apart 
from her husband, and that the instrament had been explained to her. 

From the view we take of this claim of title we deem it unneces- 
sary to further detail the evidence with regard to it. 


With reference to the claim of title of these gua we submit 
the following propositions: 5 


First Proposition: 
If I. R. Worrall had title to the land in controversy, he held the 


same as community property belonging to the community estate of 
himeelf and his wife. | 
* ~ As we will diecuss this proposition fully in considering the claim 

title on the part of appellants, Wm. Dunlap et al., we pass the 

same for the present. 

Second : 
___, Whatever interest I. R. Worrall had ir the land in controversy, 
‘belonging, at the time of the execation of the deed, to the community 
estate of himeelf and his wife, his signature was sufficient to convey, 
even though the property stood of record in the name of his wife. 

‘Pow va. Brownrig, 55 Tex., 188. 

Pixley ve. Huggins, 15 Cal. 181-182. 

In this last case, in August, 1852, the property in question was 7] 
conveyed by 1.’ to the wife of M. for $4,000.00, and thie cum is. 7] 


| the suit. The deed was 
4 and the same was recorded with 
= | the wife which was. 


it was subject to the. 
0 a therefore, that 


was cat 
pleteness of 
execation of the deed from: the husband alone.” 


Third Proposition :. 

Even if, as insisted by these appellants, the deed from Worrall an@ 
wife to E. A. Daggett ls ooid an to the wile, oil it would not allel ay 
the conveyance by the husband. sai on ee 


“If a deed is void ee abe Sets 
to the other, as in pry Soy! | ! » husbend: 


and wife, with a defective 
hepa ri og ome on the greater 0 So: wham, ti 
valid, though not as to the - 


Irion vs. Mills, 41 Tex. 315. oe 
Big. on Estoppel, (4th ed.) 840, and note4. © i 
Freeman ou Co-Ten. and Part. (2d ed.) Sec. 20%. | : ae 


Fourth Proposition: | | poetih «tomt alae 
If it, is true, a0 insisted by these appellants, that; at the time a? — 
the enesutiog SSE 1: Weenell tnd ne Rerun 


If, as we maintain, the title to whatever interest . 
claim, was in Worrall and he had the right to conve 
of course, by his deed, elf his title was ox 
as in equity. . But, if-at that time: he had no 
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sequently, by descent, he, as heir to his wife, acquired an interest, 
then, as to such interest, an estoppel arises 


The heirs of I. R. Worrall are barred under their claim of title 
as heire if Worrall himeelf would be barred. The land itself was 
conveyed, and not an inferest in the same. It was conveyed in fee 
simple, “free from the just claim or aan of any and a persons 
whomeoever claiming or to claim the same.’ 


“To determine whether the grantee will have, against the aperad 
a title by estoppel upon the rm of title by the latter, in other 
words, whether the grantor will be estopped from setting ™p an after 
acquired interest against his grantee, and thus, from pr tee 
premises, will depend upon the nature of the deed. It is not always 
necessary that the d should contain covenants of warranty to 
operate in this ae 

Big. on Est. ak 388. 

Hanson vs. C rae er, 34 N. J. Eq., 459. 


In the case of King vs. Gilson, 32 I[Il., 348, the deed in question 
was executed on June 9, 1856, by Gilson and wife to one Thorne, in 


which the operative words were “ grant, bargain and eell,” but con- - 


taining no expressed covenant of general warranty. The court 
held, that these words were as effectual to pass the subsequently 
acquired title as though it had contained full covenants; and eo in 
Cocke vs. Brogan, 5 Ark., 693, in a deed which saqreyee nea lote “in 
fee simple.”’ 


- In McWilliams va. Nisly, 2 Serg. & R., 517, the plaintifPs ancee- 
tor conveyed the premises to the grantor of the tenant in possession. 
The ground of the plaintiff’s claim as against the tenant was, that 
when their ancestor conveyed the land he had no title to it, but 
sage a title subsequently in his lifetime, which had descended to 

Tighlman, Ch. J., says: “Can his hetre recover against his 


‘oe! It appears to me that in such a case they would be estopped 


by their father’s deed from denying his title; and if there was # | 


sion for further assurance, equity would compel them to make it.” 


In the same case, Gibson, J., says: “So, in equity, a grantur con- 
veying lands for which he had no title at the time, shall be consid- 


ered trustee for the grantee, in case, at any time afterward, he 4 


should acquire title.” Chancery would compel them to convey to 
the defendants. 
Mr. Washburne, in his treatise on Real Fapaion in quoting from 
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See 8 Wash. R. Prop. (4th ed.), top | 
So, in Ruffin vs. Johnson, 5 Heisk:; ‘hati 
grantor will net be parmtied to allogs that dhe Tad won be 


In the case of Van Rensealaer ve. Kearney, 11 How. (0. &) nash 


it is held, that where the deed bore ‘on its face evidenes thet th 
grantor intended to convey, and the grantee to wee! ye 
estate, it would without 4 covenant of warranty bind aa after | 
cctaio, ot laud GOS alata dinner sell agai?” Baits: 
See aleo Rawle on Cov. (4th ed.), pp. 445-446. ._. : ieee 
Nixon vs. Carco, 28 Miss., 426, Oars. F 
Doyle vs. Peerless Pet, Co., 44 Barb. (8.C.), N.¥.240,. 
ay 6 vs. Levi, 67 Tex., 359. ink at vs 
“ When this question merely affects the or and his 
place) the estoppel passes the estate.” BSE 
Sedg. & Waite’s Trial of Title, Sec. 850 and note 1. ae oe 
That the deed was 1 deed info simple, and conveyed the land a! = 
See Gould va. West; 82 Tex., 852-358. MF Wine 
Harrison ve. Boring, 44 Tex., 262. an oi Cee 
These appellants cannot invoke to their sid any semblence.<fan 
equity. They have not even contributed one single cent teward the *. 
payment of taxes on this land, nor have they offered.to retern on) — 
cent of the money their ancester received from eines abil er 
for it. 
“ Nothing can call forth a court of eq into sonivrrr but eon- : 
kenny Tov! . 


wt Pons Eq. Sur, See. 419. rath Satie 
We submit, it is against conscience for these apy a 
their ancestor 
received in for it ; and it is not in good faith’ fo imi: Ser 
years, I. R Worrall eurrived hi wits end be made So aloe 6: 
regain the property, and asserted no adverse claim to it; endfor 
shout fifiaen years thee appellants hare slept upon thle pretended 
claim. Is this reasonable diligence’? 

And here, it is proper to observe, that 
dition of things, intervenor appellants claim, that 
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recital in the Worrall conveyance to Daggett of their mere shadow 
of an interest, that it “ being the same land on which said Daggett 
now lives, and which was patented to the heirs of John Childress; 
deceased, etc., being the separate property of the said Adaline 8. 
Worrall, as evidenced by deeds from John Childress and 
Childress, heirs of said John Childress, deceased, to John A.-Green, 
for one third of the certificate for one league and labor granted to 
John Childress’ heirs, and said Green’s deed to said Adaline §,. 
Worrall for the said one-third of said certificate,” ete., said patent 
and deeds being referred to—that therefore Daggett and those claim- 
ing under him are eatopped from denying such recitals. 


In other words, this acknowledgment of Mrs. Worrall being 
defective, that they are not estopped from claiming against the 
deed, but that Daggett and those claiming through the deed are 
estopped by it from claiming that whatever interest the Worrall’s 
had in the land, was in fact a community interest and could be con- 
veyed by Worrall alone, and from these recitals in the deed, the 
record clearly establishes the fact that it was a community interest. 
(R. 47-50 and 67-68). 


The law presumes that whatever is acquired during «marriage is 
community property, and that presumption is conqlusive when this 
property is acquired by the joint efforts of the husband and wife. 

Wright vs. Hays, 10 Tex., 130. 

De Blanc vs. Lyneh, 28 Tex., 25. 

Cook vs. Bremond, 27 Tex., 457. 

Lott vs. Keach, 5 Tex., 894. 

J ohnson vs. Buford, 39 Tex., 242. ‘ 


.-Conceding that, as to Mrs. Worrall, ‘this conveyance is void, as 
claithed by intervenor appellants, because the certificate of acknow!- 
edgment is not in compliance with the statute, then in legal 
contemplation she is a stranger to the deed, as much so as if she had 
never signed it, as it is not her deed. Certainly, there is no mutu- 
ality, and that is an essential requisite of all estoppels. Mra. 
Worrall isa stranger to the deed, and if living could not set up 
the recitals. 
Derry’s Lessees vs. Cray, 5 Wall., 795, ete. 

Again, it is not pretended that any person has acted upon the 
recitals to their injury. 


THE CLAIM OF TITLE ON THE PART OF “INTE! : 
APPELLANTS,” WM. DUNLAP se at. Tet as 

These appellants only claim title to one-half of the in com 
troversy, by descent, as heirs of Mre. Adaline 8, Worrall, domed, 


under the claim that the same bel wey ok 
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Worrall, sal Taek ads ajitial the iginal | 
wtoppel trom ting ie tp by feos of the rena Se 
from I. R. Worrall aad wifeto E.M. Daggett. = ss ga: 
Under this proposition we will consider in the first plaus the effect 
ne de ees 


RK. Prop.—4th ed.—106, fsiax’ | ee ree 

It is also laid down that the recital, even in a ok . 
to create an estoppel, “must be certain to every intent.” By.k 
—Ath ed.—806.) And that the same “ must be of the essenee of the: 
contract.” (id., 87l,and noteS.) =. eh ae faa re : 


— 54— 


“The general rule of law is, that-recitals in a deed bind all persons 
who are parties thereto; but this rale does not extend to that which 
is merely descriptive, or an avermgnt which is not essential.” 

Osborne vs. Emmett, 65 Am. Dec. 499. 


In the case of Den ve. Chaffin, 3 Dev., 108, (see note 3, p. 371, 
Big. Est. above cited) the court says: . 


‘‘ Recitals in a deed are estoppels when they are of the essence of 
the contract; that is, where unless the facts recited exist, the con- 
tract, it is presumed, would not have been made.” * * * In 
the case under consideration that the feme was the wife of Jacks was 
not of the essence of the contract. It formed no part of it. It was 
a mere circumstance of description more unfavorable to the defen- 
dant, or rather, the 1p Apter than if she had been sole. For if sole, 
the deed was effectual by sealing and delivery. If she was covert, 
her private examination was necessary to make it her deed. In fact, 
her coverture was a fact for which the bargainee neither gave nor 
received anything. Nor did he on that account receive anything by 
the deed, which he would not have received if she had sole. 
Neither did it form the basis, nor in any manner move or conduce 
to the contract. It is therefore mere matter of evidence, and like all 
other evidence may be rebutted by contrary proof.” 

Thie case is also reported in 22 Am. Dec. 712. 


And see also, to same effect, Joeckel vs. Easton, 47 Am. Dee. 


148-144. 
Spicer vs. Spicer, 16 Abb. Prac. (N. 8.) 112. 


In McGregory’s Appeal, 72 Penn. St., 865, ina mortgage by hus- 
band and wife, which being defectively acknowledged, did not bind 
the wife, it was held, that “a recital that theland had been conveyed 


to her did not estop the mortgagee, as againet a subsequent mortgage 
by both, from alleging that the land was the husband’s.” 


‘Wt is also, an indispensable requisite of an estoppel that it must be 
i » “both parties must be bound, or neither is estopped.” 
‘Schuman vs. Garrett, 16 Cal., 103. ’ 
Lansing ve. Montgomery, 2 Johns, 383. 
| From the above authorities it is clear that this deed does not work 
an estoppel. 
near a - an ye sre may a ified or contradicted 
ntrinsic evidence, if the law of esto oes not prevent.” 
"N Pars. Conn. (ith ed.) 554. aif s wai, 


Sk pagename umlar Agden ocr tore n a Res vi 
the truth in evidence to support it, if the other party goes 

the deed to defeat it.” 

2 Best. on Ev. p. 931, note. 
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that by it E. M. Daggett 
execution of the deed to him, 


ci r 


brother of the wife made 
money consideration, but that in 


se 


property. There was no declaration, at. the time of 
the property as a gift to his wife. The deed showed on its face 


a - ye 


the property was acquired by purchase, made by the husband, froma | 

stranger during the coverture. & 
The evidence of John A. Green, (R. 47, 94, 95), Dr. J. N. Litten “Fj 

(R. 67, 68) and A. B. McGill (R. 286) establiches that the one-third § 
interest in the certificate was purchased by I. R. Worrall; thathe — 
conducted the whole transaction; that his wife was not present and 
had nothing to do with it; that the payment was with community 
funds, and that by the mere direction of the husband the conveyance 
was made in the name of the wife, and that there was no declaration 
on the part of the husband as to his motive for having the deed so 
made. (See McGill’s evidence, R. 284-286). 

Daggett was by the recital put on notice only of such facts as have 
been proved by the evidence in this case. The evidence shows con- 
clusively that Worrall never recognized any interest of his wife .a 
the certificate as her separate property. He always claimed that he 
made the locations of the lands located by virtue of the Childress 
certificate for his own benefit. This is established by the answer of 3 
witness Green in answer to plaintiff's cross-interrogatory 9th. | 
(R. 51). Worrall never made any mention to any one of his wife 
having any interest in the certificate. He dealt with it as hisown. 
In his name, together with J. W. Haynee, some of the locations were = 
made, and in his name only, others were made, “By hié written 

ion in his own name and for himeelf the land in controversy 

was located and surveyed. In his partition of the lands located by 
virtue of the Childress certificate made between himeelf and 
Childress, in the presence of John Childress and John A.Green, = | 
I. R. Worrall asserted over his own signatnre his ownership of the 
lands. (R.870-372). At that time he had ho other claim of title to 

* the fiind except as derived through Green’s transfer, for not until after- 
wards did he acquire the one-third interest transferred to him by 
Townsend’s assignee, being the interest sold by John Childress to 
J. Q. St. Clair. Worrall survived the death of his wife for several ~——- 
years, and at no time did he aseert any claim to the property as 
having belonged to his wife, and at no time, nor to any one, is it. 
shown that Mrs. Worrall claimed the property as belonging to her 
separate estate. Is, then, the status of this property as belonging to ' 
the community changed by the recital in the de deed which intervenors, 


Dualap et al., allege to be a void deed! 
See Barziza vs. Graves, 25 Tex., 322. 
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McDaniel va. Weis, 58 Tex., 259. 28) oe betes 
Chapman vs. Allen, 15 Tex., 282. Oh PaaS 
Parker vs. Ohance, 11 Tex., 518. ie She 


Wallace vs. Campbell, 54 Tex., 89. 
The mere direction of the husband to make the ein the 
name of the wife, does not rebut the legal presumption. To have 
this effect the declaration at the tims of the execution off the Wanefér' 
the wife must be made by the husband of his intention of 


property a gift to the wife cL ae 
Smith vs. Strahan, 16 Tex., 816. eg 2» Oe 
Higgins vs. Johnson, 20 Tex., 890. ; ae 
Mitchell ve. Marr, 26 Tex., 881. =u ag, 
Story ve. Marshall, 24 Tex., 306. | Oy 
Cooke vs. Bremond, 27 Tex., 457. = pee 
Baker vs. Baker, 55 Tex., 557. 9 Beh 
And see Parker vs. Coop, 60 Tex., 118. a iy Oe 
1 Perry on Trusts, (8d ed.) See. oe. 188 : oa 


In thie case, the wife, it is shown by the certificate of the 
before whom her acknowledgment was taken, signed the deed, 
declared that she signed it v . and did not wish to ret 
The only defect in the acknowledgment is, that it was not 
to her privily and spart from her husband. g 
true, as insisted by intervenor appellants, that it is 
purpose of conveying the title, in case it has been eati 
ae ions ‘tuptesln "akan dies aaa 
Wend: ant tay Seiten ad aaa ropert 


we insist that, by reason of the to 
have out of the transaction in his favor, 

of time, a vourt of equity will not lend acrivs & 
and especially when considered in connection with 
printer tees jc | 


coms BQ mine 
been recognized and protected. (Dalton vs. Rust, 22 Tex., 188 ; 


Womack vs. Womack, 8 Tex., 897.) While it is true that the af 


statute must be coniplied with in order ‘o pass THE TITLE to a mar- 
ried woman’s separate estate, it does not follow necessarily that .an 
instrument willingly executed by her, and actually acknow as 
required by law, before a proper officer, is absolutely void, simpl 
because the officer has failed to make the proper certificate, which 
the facts authorized and the law required him to make. If vom, a 
deed cannot be the basis of an equity. If it exists, it must spring 
from some other source. * * * n whatever ground we may 
technically base that case (Dalton vs. Rust), call it estoppel or what 
we may, the case makes it apparent that xqurrizs, at least, ma 

out of conveyances made by married women not in the m 

scribed by law, or defectively certified. Such instruments, with 
other facts, may become the basis of rights which a court of equity 


will protect, and even make superior to the naked legal title, as was 


done in the case referred to.” 

What other equities had Daggett? At the time of Worrall’s 
location on this particular tract, Daggett was in possession of the 
same. having improved it years before, and was living upon it as hie 
home. It had been located by virtue of a valid land certificate, 
which, together with the field notes of the survey, hed been returned 
to the general land office. Daggett purchased the land in good 
faith. from M. T. Johnson, who claimed to be the owner, and paid 
him therefor a full, fair and valuable consideration. "I. R.“Worrall 
invoked to his aid to support his location a PResuMPrion 
unfounded in law, that the location was rorrgiTED, not abandoned 
for Daggett lived upon and claimed it as his at the time. 


-. Daggett openly charged that Worrall was attempting to fraudulently, 
interfere with his location. (See Jno. A: Green’s answer to 19th 


Int., R. 95.) Besides,after the execution vf the deed by Worrall 
> and Wife, as before stated, Worrall dealt with the Childress lands as 
his own. He recites in the joint deed between himeelf and George 
Childress, (R. 870-871), that Green had sold his interest in the cer- 
tificate to him, Worrall, and not to his wife. He at that time had 


no other interest, having acquired subsequently the interest which 


John Childress had sold to St. Clair. George Childress had before 
this sold to E. M. Daggett by metes and bounds this 320-acre traet 
on -which 
Daggett and J. P. Smith testitfy, was made in good faith; 
and that E. M. Daggett paid to George Childress a valuable consid- 
eration for the tract purchased. (R. 436-408-430.) By the parti- 


was then living. This transfer, J. C. Terrell, 
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) ‘for himeelf all th 
he was entitled to: of the. lands ‘located b virtue oft 
certificate. For the tract in 


Arnold vs. Cauble, 49 Tex., 588. 
Freeman, Co. Ten. Part., (2nd ed.) § 425. 
Equity may presume a partition. - 

Freeman Co. Ten. and Part., (2nd ed.) § 408. 
Daggett did not recognise the superior ‘title to be in W; 
ng from him. (See Green’s answer to: Int. 
and ay. preteen or 
standing claim against his By eo 
senamerlty adsabe SSiiebietiiie UF teu Wns 
possession which was before adverse, into a 
to the newly acquired title.” ne 
Freeman on Co. Ten. and Part, (8nd od.) § 106. Reig ak 
ite thes 


Towery ve. Henderson, 60 Tex., 297 

The deed from Worrell and wife to Daggett shows on 
Daggett was then living’ on the land. (R. 878-379.) Budi 
sion was notice to Worrall and wife, and all other persone, ti 
gett claimed ownership of the land by reason of the cont 
the same made to him by George Chil dress. 

Woodson ve. Collins, 56 Tes., 175. 

This conveyances was of the entire tract, by meted 
and was prior in point of time to the made 
Childress to Green of any interest in the certificate. ¢ 
dress, it is not dispated, had an interest in the certificate 
lands located by virtue of it. Worrall knew this, and 
conveyance to Daggett. He sleo knew of the other lands le 
virtue of the certificate. The land in controversy was wo 
time about $1200, (R. 484-486), and for it he sccepte 
gett the sam of $900; Taken in connection with | 
A. B. McGill and John A.‘ Greta ‘all the ‘ 
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ment of the rights of Worrall and wife in the land in con , 
claimed the entire tract by reason of his purchase from 
George Childress, under the Childress certificate; he also claimed the 
land by reason of his purchase froin M. T. Johneon under the | 
certificate, Worrall and wife had no title to this specific tract of 
land. George Childress, their tenant in common, had conveyed it. : 
There was more than a sufficiency of lands, located by virtue‘of the © § 
Childress certificate, unsold, out of which all the interest of Worrall = 
and wife could, on partition, be allotted to them. ll the facts 4 | 
show that equity would on partition have secured to E. M. Doggett bes | 
this tract purchased by him from George Childress. a 
Cameron vs. Tharmond, 56 Tex., 33-35. 
Arnold vs. Cauble, 49 Tex., 533. tig | 
Will then a court of equity, after this lapee of time, oust defend. 4 : 
ants of their possession? If it be even admitted that the deed of | 
Worrall and wife may not be sufficient to operate in law asa =f 
conveyance of the title, will not its effect in equity be construed asam 
allotment, in the nature of a partition, to Daggett of this particular = | 
tract? And will not equity attach to the deed between George Chil ff 
dress and I. R. Worrall,an acquiescence in the allotment to Dagget 
of this tract? ‘Equity may presume a partition.” 
Freeman on Co-Ten. and Part., (2nd ed.), § 408. 


And that a partition of lands may be made orally is well settled 

by the decisione of the Supreme Court of Texas. ie 
_ Huffman ve. Cartwright, 44 Tex., 301. 
Johnson vs. Johnson, 65 Tex., 89, 


' The evidence shows that prior to the location of the Childresscer-- | 
_‘tiffeate upon the land in controversy, Worrall had located sonia 2 : 
; t tracts of land in Tarrant county by virtue of and under the — 
_ said Childress certificate; the greater portion of these locations 
“meade in the name of I. R. Worrall. (R, 416, 428, 426 and. 123 ) 
There is nothing on which to predicate the claim of these capella : “ | 
that Worrall intended the location of the survey in question to ine: ; 4 
especially to his individual benefit. The endorsement on his | 
cation for survey shows that the same was only to be “ used in one. ty 
of need.” (R, 267). | 
In the light of all the evidence these appellees claim and inelet 3 
that, aa to Daggett, the location of the Childress certifieate on the {| 
land in controversy was voidable, and that his (Daggett’s) transaction ¢ 2 


1858 ; that it was there in 1887, and was withdrawn by MZ } 
Sinica and submitted to and approved by the Commissioner of 
Claims, December, 1857. By the evidence of G. Nance it is shown 
that the certificate was in the file in 1860, and by that of C.G. % 
Payne, that it was in the file in January, 1868. - | 
. There was no law forfeiting a location because the certificate was 7 
es in the Land office until 1{ *, Worrall’s rights had attached | 


and the location of the land had matured iuto a patent before that ml ; 


enactment, and it is not claimed by intervenor appellants that they 
acquired any rights by reason of the certificate being out of the 
Land office after 1871. We submit, therefore, that the Rutledge 
location was never forfeited or abandoned by E. M. Daggett. 
Intervenor appellants are each and all of them barred of their 
right of recovery, by reason of the different statutes of i 
and because their demand is stale. 
E. M. Daggett was in possession of the Jand, claiming it ad 
at the date of Mrs. Worrall’s death, in December, 1870, and upon es 
her death limitation commenced to run against her heirs, notwith. 9) 


standing such heirs may have been infants and married 1 ; | 


(Hunton ve. Nichols, 55 Tex., 217,) and continued.:to run-until in- 7 
tervenors, Wm. Dunlap et al., filed their petition as intervenors in 
this suit, which was on April 20, 1885. 
See Holloway vs. Holloway, 30 Tex., 175. 
‘ Burleson vs. Burleson, 28 Tex., 417. 


-- M. Daggett, and those claimiag through and under him, held ~~ 


r deeds, duly recorded, and we submit, that the evidence shows 


* @ sufficient possession and occupancy to support both the five and 


» ten years limitation. The payment of taxes during that time is 
clearly shown. 
Proof of payment of taxes may be proved either by direct or 


legitimate circumstantial evidence. “The law prescribes no more | ‘‘ x 


a anes or ee ree 
the case.” | 
* Watson vs. Hopkins, 27 Tex., 642. 
There was no abandonment of the land or say pustiol: dee-comeies 


It is conclusively shown that the original “home place” wascon- 5 


tinuously held and occupied by E. M. Daggett, or by his tenants, a 


predicate their respective 
calities. That Worrall and wife's claim never 


